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FRANCHISE  GRANTED  BY  EXECUTIVE  COUNCIL  OF  PORTO  RICO  TO 
OOMPASIa  DE  LOS  FERROCARRILF^  DE  PUERTO  RICO,  ETC. 


MESSAGE 

FROM   THX 


PRESIDENT  OF  THE  UNITED  STATES, 

TRANSMITTINa 

COPT  OF  A  FRANCHISE  GBANTED  BY  THE  EXECX7TIVE  C0T7N0IL 
OF  POBTO  BICO  TO  THE  COMPAIHA  DE  LOS  FEBBOCABBILES 
DE  FUEBTO  BICO,  AND  ITS  ASSIGN,  THE  AMERICAN  BAHiBOAD 
COMPANY  OF  POBTO  BICO. 


March  21,  1908. — Read;  referred  to  the  Committee  on  Pacific  Islands  and  Porto 
Rico  and  ordered  to  be  printed. 


To  the  Senate  and  House  of  Representatives: 

In  accordance  with  the  provisions  of  section  32  of  the  act  of  April  12, 
IdOO,  entitled  "An  act  temporily  to  provide  revenues  and  a  civil  gov- 
ernment for  Porto  Kico^  and  for  otner  purposes"  (31  Stat.,  77),  and 
section  2  of  joint  resolution  of  May  1,  1900  (31  Stat..,  717),  amending 
the  act  above  referred  to,  I  transmit  herewith  copy  of  a  franchise 

Irranted  by  the  Executive  Council  of  Porto  Rico  to  the  Compania  de 
OS  Ferrocarriles  de  Puerto  Rico,  and  its  assign,  the  American  Rail- 
road Company  of  Porto  Rico. 

Theodore  Roosevelt. 
The  White  House,  March  — ,  1908, 


AN  ORDINANCE  Granting  to  the  Compafiui.  de  los  Ferrocarriles  de  Puerto  Rico^  and 
Us  amgn^  the  Americnn  Railroad  Company  of  Porto  Rico^  the  right  to  construct  and 
operate  a  spur  or  branch  track  from  a  point  on  its  main  line  between  the  Rtcilions  of  San 
uerman  and  Hormigueros^  running  in  an  easterly  direction  to  a  point  at  or  near  the 
weMt  hank  of  the  Estero  River^  east  of  the  town  of  Sabana  Grande^  a  distance  of  about 
fourteen  (14)  kilometers. 

Whereas  under  the  provisions  of  Section  1  of  an  ordinance  enacted 
by  the  Executive  Council  of  Porto  Rico  on  the  28th  day  of  October, 
1901,  entitled  "An  Ordinance  granting  to  the  Conjipafiia  de  los  Ferro- 
carriles de  Puerto  Rico  and  to  its  successors  and  assigns  the  right  to 
extend  its  railway  lines  to  and  between  certain  points  in  the  Island  of 
Pcrto  Rico,"  approved  by  the  Governor  of  Porto  Rico  on  the  28th 
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da}'  of  October,  1901,  it  is  declared  that  'Hhe  extension  of  the  lines 
of  the  grantee  herein  authorized  including  the  building  of  side  tracks, 
spurs  and  branch  roads  are  matters  of  public  interest,  etc." ;  and 

Whereas  under  the  provisions  of  Section  2  of  the  said  ordinance,  it 
is  provided  that  nothing  contained  therein  shall  be  held  or  construed 
to  give  to  the  grantee  the  right  to  appropriate  or  use  either  for  its 
main  track  or  for  any  switch  or  side  track,  spur  or  branch,  any  portion 
of  the  public  highway  or  other  public  property  without  the  consent  of 
the  Executive  (>unc)l  first  had  and  obtained;  and 

Whereas  the  said  Compania  de  los  Ferrocarriles  de  Puerto  Rico  and 
its  assign  the  American  Railroad  Company  of  Porto  Rico  desires  to 
construct  and  operate  a  branch  track  from  a  point  on  its  main  line 
between  the  stations  of  San  German  and  Hormigueros,  running  in  an 
easterly  direction  to  a  point  at  or  near  the  west  bank  of  the  Estero 
River. 

Now  therefore  he  it  Enacted  hy  the  Executive  Council  of  Porto  Rico: 

Section  1. — That  the  said  Compania  de  los  Ferrocarriles  de  Puerto 
Rico  and  its  assign  the  American  Railroad  Company  of  Porto  Rico 
may  construct  and  operate  a  branch  track  or  spur  running  from  a 
point  on  the  main  line  of  the  said  railroad  now  operated  by  the 
American  Railroad  Company  of  Porto  Rico,  between  the  stations  of 
San  German  and  Hormigueros,  running  in  an  easterly  direction  to  a 
point  at  or  near  the  west  bank  of  the  Estero  River  east  of  the  town  of 
Sabana  Grande,  a  distance  of  about  fourteen  (14)  kilometers. 

Section  2. — That  the  said  branch  or  spur  shall  be  constructed  and 
operated  in  all  respects  in  accordance  with  the  terms  and  conditions 
of  the  ordinance  above  mentioned,  and  the  rights  and  privileges 
herein  granted  shall  be  taken  and  deemed  to  be  subject  to  all  of  the 
terms  and  provisions  thereof,  as  if  all  the  terms  of  the  said  ordinance 
had  been  incorporated  herein. 

SEcrnoN  3. — That  the  plans  and  specifications  for  this  extension  and 
the  manner  of  construction  thereof  shall  be  submitted  to  the  Commis- 
sioner of  the  Interior  of  Porto  Rico  and  be  approved  by  him  before 
work  shall  be  begun.  Said  extension  shall  be  constructed  and  main- 
tained by  the  grantee  in  such  a  manner  and  condition  as  may  be  pre- 
scribed by  the  Commissioner  of  the  Interior  of  Porto  Rico  or  his 
authorized  agent  or  agents,  for  the  purpose  of  securing  compliance 
with  these  conditions. 

Section  4. — That  this  ordinance  shall  not  be  valid  unless  accepted 
in  writing  within  30  days  from  the  date  of  its  approval  by  the  Presi- 
dent of  the  United  States. 

Section  5. — That  this  franchise  is  granted  subject  to  all  the  terms 
and  provisions  of  Section  3  of  the  joint  resolution  of  Congress  entitled: 
**  Joint  Resolution  to  provide  for  the  administration  of  civil  affairs  in 
Porto  Rico  pending  the  appointment  and  qualification  of  the  civil  oflB- 
cers  provided  for  in  the  Act  approved  April  twelfth,  nineteen  hundred, 
entitled  'An  Act  temporarily  to  provide  revenues  and  a  Civil  Govern- 
ment for  Porto  Rico,  and  for  other  purposes,'"  approved  May  1,1900, 
which  reads  as  follows: 

"Section  3. — That  all  franchises,  privileges  or  concessions  granted 
under  section  thirty-two  of  said  Act  shall  provide  that  the  same  shall 
be  subject  to  amendment,  alteration,  or  repeal;  shall  forbid  the  issue 
of  stock  or  bonds,  except  in  exchange  for  actual  cash,  or  property  at 
a  fair  valuation,  equal  in  amount  to  tne  par  value  of  the  stock  or  bonds 
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issued;  shall  forbid  the  declaring  of  stock  or  bond  dividends;  and,  in 
the  case  of  public  service  corporations^  shall  provide  for  the  effective 
regulation  of  the  charges  thereof  and  for  the  purchase  or  taking  by 
the  public  authorities  of  their  property  at  a  fair  and  reasonable  valua* 
tion.  No  corporation  shall  be  authorized  to  conduct  the  business  of 
buying  and  selling  real  estate  or  be  permitted  to  hold  or  own  real  estate 
except  such  as  mav  be  reasonably  necessary  to  enable  it  to  carry  out 
the  purposes  for  which  it  was  created,  and  every  corporation  hereafter 
authorized  to  engage  in  agriculture  shall  by  its  charter  be  restricted 
to  the  ownership  and  control  of  not  to  exceed  five  hundred  acres  of 
land;  and  this  provision  shall  be  held  to  prevent  any  member  of  a 
corporation  engaged  in  agriculture  from  being  in  any  wise  interested 
in  any  other  corporation  engaged  in  agriculture.  Corporations,  how- 
ever, may  loan  funds  upon  real  estate  security,  and  purcnase  real  estate 
when  necessary  for  the  collection  of  loans,  but  they  shall  dispose  of 
real  estate  so  obtained  within  five  years  after  receiving  the  title.  Cor- 
porations not  organized  in  Porto  Rico,  and  doing  business  therein, 
shall  be  bound  by  the  provisions  of  this  section  so  far  as  they  are 
applicable". 

Done  in  open  session  of  the  Executive  Council  this  the  fifth  day  of 
March,  A.  D.  1908. 

(Sgd.)  W.  ¥.  WiLLOUGHBY, 

President  of  the  Executive  Council. 
Approved  this  the  10th  day  of  March,  1908. 

(Sgd.)  K^Gis  H.  Post, 

Governor  of  Porto  Rico, 

Approved  this  the day  of ,  1908. 

(Sgd.)  Theodore  Roosevelt, 

President  of  the  Un  ited  States. 

The  People  op  Porto  Rico, 
office  of  the  secretary. 

I,  W.  F.  Willoughby,  Secretary  of  Porto  Rico,  do  hereby  certify  that 
the  foregoing  five  printed  paj^es  are  a  true  copy  of  an  ordinance  entitled 
'*An  ordinance  granting  to  the  Compania  de  los  Ferrocarriles  de  Puerto 
Rico,  and  its  assign,  the  American  Railroad  Company  of  Porto  Rico, 
the  right  to  construct  and  operate  a  spur  or  branch  track  from  a  point 
on  its  main  line  between  the  stations  of  San  German  and  Hormigueros, 
running  in  an  easterly  direction  to  a  point  at  or  near  the  west  bank  of 
the  Estero  River,  east  of  the  town  of  Sabana  Grande,  a  distance  of 
about  fourteen  (14)  kilometers,"  as  the  said  ordinance  appears  upon 
the  oflBcial  record  in  my  custody  of  the  proceedings  of  the  Executive 
Council  of -Porto  Rico  at  a  meeting  held  on  the.  fifth  day  of  March, 
A.  D.,   1908,  as  appears  by  the  oflieial  record  in  this  oflice. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  to  be 
aflSxed  the  Great  Seal  of  Porto  Rico,  at  the  Capital,  on  this  the  eleventh 
day  of  March  in  the  year  of  our  Lord  nineteen  hundred  and  eight,  and 
of  the  Independence  of  the  United  States  the  one  hundred  and  thirty- 
second. 

[seal.]  W.  F.  Willoughby, 

Secretary  of  Porto  Rico. 
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CHURCH  OF  CHRIST  OF  ACWORTH,  GA. 


UBTTEB  FSOK  THE  ASSISTANT  OUSBK  OF  THE  COUBT  OF  CLAIMS 
THAKSMTTTINO  A  COPY  OF  THE  FINDINOS  OF  THE  COUBT  IN 
THE  CASE  OF  CHX7BCH  OF  GHBIST  OF  ACWOBTH,  OA.,  A  COB- 
POBATION,  SUCCESSOB  TO  THE  CONOBEOATION  OF  THE  CHBIS- 
TIAN  CHT7BCH  OF  ACWOBTH,  OA.,  CLAIMANT,  AGAINST  THE 
17NITED  STATES. 


Afbil  9, 1908.— Referred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


CouBT  OF  Claims,  Clerk's  Office, 

Washington^  April  <S,  1908. 
Sib:  Pursuant  to  the  order  of  the  court,  1  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid  cause, 
which  case  was  referred  to  this  court  by  resolution  of  the  United 
States  Senate  under  the  act  of  March  3, 1887,  known  as  the  Tucker  Act. 
I  am,  very  respectfully,  yours, 

John  Randolph, 
Asdstant  Cletk  Court  of  Claims. 
Hon.  Chables  W.  Faibbanks, 

President  oftJie  Seriate. 


[Coart  of  Claims.  Congrenioiial,  No.  12461.  Church  of  Christ  of  Acworth,  Oa.,  a  corporation,  luc- 
oeator  to  the  oonrngation  of  tiie  Christian  Church  of  Acworth,  Qa.,  claimant,  v.  The  United 
Statee,  defendant] 

STATEMENT  OF  CASE. 

This  is  a  claim  for  a  church  of  which  it  is  alleged  that  all  the  lumber  coDtained  in 
it  except  the  frame  and  roof  were  taken  by  the  military  forces  of  the  United  States 
daring  the  civil  war  for  the  purpose  of  erecting  shanties  for  winter  quarters  for  said 
forces,  and  for  the  destruction  by  fire  of  the  frame  and  roof  of  said  church  when  the 
town  of  Acworth  was  evacuated  by  said  forces. 

On  the  13th  day  of  June,  1906,  the  Senate  of  the  United  States  by  resolution 
referred  to  the  court,  under  the  provisions  of  the  act  of  March  3,  1887,  commonly 
known  as  the  Tucker  Act,  a  bill  as  follows: 

"A  BILL  For  the  relief  of  the  congregation  of  the  Christian  Church  of  Acworth,  Georgia. 

"J5e  ii  eruicUd  by  ihe  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assemhledt  That  the  sum  of  one  thousand  dollars  be,  and  the  same 
is  hereby,  appropriated,  out  oif  any  money  in  the  Treasury  not  otherwise  appropriated, 
to  be  paid  to  the  congregation  of  the  Christian  Church  of  Acworth,  Georgia,  for  the 
destmction  of  said  property  and  the  use  of  the  materials  of  said  churrh  by  the  Army 
of  the  United  States  during  the  civil  war." 

The  claimant  appeared  and  filed  its  petition  in  this  court  on  the  22d  day  of  Novem- 
ber, 1906,  and  on  the  18th  day  of  January,  1908,  it  filed  an  amended'  petition  in 
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which  it  Bubstantially  made  the  following  allegations:  That  the  ChriBtian  Church  of 
Acworth,  Ga.,  as  an  organization,  was  loyal  to  the  United  States  throughout  the 
entire  civil  war;  that  on  the  Ist  day  of  July,  1864,  United  States  troops  under  the 
command  of  Gen.  William  T.  Sherman,  and  under  immediate  command  of  Colonel 
Rogers,  took  the  following  stores  and  supplies  from  the  claimant  for  the  use  of  the 
Army  of  the  United  States,  to  wit,  the  weatherboarding,  floor,  and  seats  of  »iid 
church,  and  that  said  materials  were  used  for  barracks  for  the  Union  Army,  and  was 
reasonably  worth  the  sum  of  $500;  that  on  or  about  the  month  of  November,  1864, 
what  was  left  of  said  church  was  burned  and  totally  destroyed  by  the  Union  Army. 
That  said  building  was  not  burned  from  military  necessity  but  was  destroyed  without 
just  reason  and  excuse  when  the  Union  soldiers  quartered  at  Acworth  were  with- 
drawn therefrom.    That  the  value  of  the  part  of  said  buildins  so  burned  was  $500. 

On  the  19th  day  of  November,  1900.  the  congr^tion  of  the  Christian  Church  of 
Acworth,  Ga.,  was  incorporated  under  the  name  of  the  **  Church  of  Christ  of  Acworth, 
Ga.,"  and  that  all  the  right,  title,  property,  interest,  and  estate  of  said  Christian 
Church  thereafter  became  vested  in  saia  corporation. 

This  case  was  brought  to  a  hearing  on  loyalty  and  merits  on  the  1st  day  of  April, 
1908. 

Charles  W.Cla^tt  appeared  for  the  claimant  and  the  Attorney-General,  bv  George 
£.  Boren,  esq.,  his  assistant  and  under  his  direction,  appeared  for  the  defense  and 
protection  of  the  interests  of  the  United  States. 

The  court,  upon  the  evidence  adduced  by  the  claimant,  none  being  adduced  b}r  the 
defendants,  and  after  considering  the  briefs  and  argument  of  counsel  on  both  sides, 
makes  the  following 

FINDINGS  OP  PACT. 

I.  The  congregation  of  the  Christian  Church  of  Acworth,  Ga.  (of  which  the  Church 
of  Christ  of  Acworth,  Ga.,  is  the  successor),  as  a  church  body,  was  loyal  to  the 
Government  of  the  United  States  throughout  the  late  civil  war. 

II.  During  said  war  the  military  forces  of  the  United  States  by  proper  authority, 
for  the  use  of  the  Army,  took  possession  of  the  church  building  described  in  the 
petition  and  destroyed  tne  same  and  used  part  of  the  material  in  the  construction  of 
quarters.  The  reasonable  value  of  said  building  at  the  time  and  place  of  destruction 
was  the  sum  of  four  hundred  dollars  ($400),  no  part  of  which  appears  to  have  been 
paid.    The  value  of  the  material  is  not  shown. 

III.  The  claim  herein  was  never  presented  to  any  officer  or  Department  of  the 
Government  prior  to  its  presentation  to  Congress,  and  reference  to  this  court  by 
resolution  of  tne  United  States  Senate  as  hereinbefore  set  forth  in  the  statement  of 
the  case,  and  no  satii^factory  reason  is  adduced  showing  why  the  claim  was  not  earlier 
presented. 

By  the  Court, 
Filed  April  6,  Um. 
A  true  copy. 

Test  this  7th  day  of  April,  A.  D.  1908. 
[SBAL.]  John  Randolph, 

Atgistant  Clerk  Cowri  of  OairM. 
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BEPAYMENT  OF  MONEY  FOR  RANSOM  OF  MISS  ELLEN 
M.  STONE,  MISSIONARY  IN  TURKEY. 


MESSAGE 

FROM  THK 


PRESIDENT  OF  THE  UNITED  STATES, 

TRANHMITTINO 

A  UBTTEB  FBOK  THE  8E0BBTABT  OF  STATE  ON  THE  SUBJECT 
OF  THE  BEPAYMENT  TO  THE  CONTBIBTJTOBS  OF  THE  MONEY 
BAI8ED  TO  PAY  THE  BANSOM  FOB  THE  BELEA8E  OF  MISS 
ELLEN  M.  STONE,  AN  AMEBIOAN  MISSIONABY  TO  TUBKEY. 


March  27, 1908. — Kead;  referred  to  the  Committee  on  Foreign  Relations  and  ordered 

to  be  printed. 


To  the  Senate  and  House  of  Representatives: 

I  transmit  herewith  for  the  consideration  of  the  Congress  a  letter 
from  the  Secretary  of  State  on  the  subject  of  the  repayment  to  the 
contributors  of  the  money  raised  to  pa}^  the  ransom  for  the  release  of 
Miss  Ellen  M.  Stone,  an  American  missionary  to  Turkey,  who  was 
abducted  by  bi:Jgands  on  September  3,  11K)1,  while  tmveling  on  the 
highway  from  Kaslog  to  Djumabala  in  the  Turkish  Empire. 

Theodoke  Roosevelt. 

The  White  House,  March  26, 1908. 


DEfARTMKNT  OF   StATB, 

Wnnhrngton,  March  H,  J 908, 
The  President: 

As  will  be  rememliered,  Miss  Ellen  M.  Stone,  an  American  mission- 
ary to  Turkey,  was  abducted  by  brigands  on  Sept<»mber  3,  1901,  while 
traveling  on  the  highway  from  RasTog  to  Djumabala  in  the  Turkish 
Empire. 

Our  diplomatic  and  consular  representatives  in  Turkey,  in  corre- 
spondence with  the  Department  oi  State,  shortly  after  the  capture, 
indicated  their  belief  that  the  motive  therefor  was  to  obtain  a  ransom 
aod  stated  that  they  had  requested  the  Turkish  officials  to  abstain  from 
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too  close  pursuit  of  the  brigands,  lest  the  death  of  the  captured  might 
result. 

From  later  correspondence  with  our  representatives  it  appeared  that 
the  brigands  had  retired  to  the  mountains  with  the  captive,  probably 
over  the  border  into  Bulgaria.  The  exact  location  of  tne  party  during 
the  captivity,  however,  is  not  established  by  any  evidence  in  the  pos- 
session of  the  Department  of  State,  nor  does  it  appear  clearly  of  what 
government  the  bandits  were  subjects. 

About  October  1,  1901,  the  bandits  opened  negotiations  for  a  ran- 
som, demanding  £25,000,  and  transmitting  a  letter  from  Miss  Stone, 
asking  that  the  sum  demanded  be  paid  and  that  pursuit  of  the  brigands 
by  the  Turkish  troops  be  stopped.  ' 

Our  diplomatic  representatives  were  of  the  opinion  that  Miss  Stone's 
release  could  only  be  obtained  b^  the  payment  of  the  ransom,  and  the 
State  Department  shared  this  view.  Miss  Stone's  friends,  of  course, 
entered  into  corresix)ndence  with  the  Department  regardinff  the  pay- 
ment of  the  ransom,  and  were  told  that  it  must  be  raised  by  private 
means. 

On  October  3, 1901,  the  State  Department  wrote  to  the  Rev.  Judson 
Smith,  of  the  American  Board  of  Commissioners  for  Foreign  Missions, 
Boston,  Mass.,  as  follows: 

It  seems  imperative  that  the  amount  (of  the  ransom)  should  be  raised  or  pledged, 
80  as  to  be  avanable  by  your  treasurer  at  Constantinople  in  season  to  save  Miss  Stone. 
Statutory  prohibitions  make  it  impossible  for  this  Government  to  advance  the  money 
or  guarantee  its  payment.  If  paid  by  Miss  Stone's  friends,  every  effort  will  be  made 
to  obtain  reimbursement  from  whichever  government  may  be  found  responsible 
under  international  law  and  precedent.  In  the  event  of  its  proving  impossible  to 
hold  any  foreign  government  responsible  for  the  capture  and  to  secure  the  repay- 
ment of  the  money,  this  Government  is  willing  in  the  last  resort  to  urge  upon 
Ck>ngre8s  as  strongly  as  possible  to  appropriate  money  to  repay  the  missionaries. 

It  is  claimed  that  this  assurance  given  by  the  Department  in  its 
letter  to  Mr.  Smith,  to  the  effect  that,  as  a  last  resort,  a  recommenda- 
tion would  be  made  to  Congress  looking  toward  the  appropriation  of 
a  sum  suflBcient  to  pay  the  donors,  was  largely  instrumental  m  enabling 
Miss  Stone's  frienos  to  secure  the  sum  of  $66,000,  which  was  raised 
through  public  subscription  in  this  country  by  October  23,  1901,  for 
the  purpose  of  effecting  Miss  Stone's  release. 

After  negotiations  of  considerable  length,  the  brigands  finally  con- 
sented to  accept  the  amount  raised  and  arrangements'  were  made  by 
United  States  Minister  Leishman  for  the  payment  of  the  money  at  a 
point  near  Bansko,  Macedonia,  the  Turkisn  authorities  consenting  to 
withhold  their  troops  from  the  vicinity  of  the  place  in  order  that  the 
negotiations  might  nave  a  successful  issue. 

The  release  of  the  captive  was  not  obtained  so  soon  as  expected,  but 
was  finally  reported  by  Minister  Leishman  on  February  23,  1902. 

After  careful  consideration  of  all  the  facts  my  predecessor,  Mr. 
Hay,  decided  on  January  19, 1905,  that  it  was  not  advisable  to  attempt 
to  hold  the  Turkish  Government  responsible  for  the  capture  and  to 
secure  the  repayment  of  the  money.  Upon  the  subsequent  applica- 
tion for  reconsideration  of  this  decision  Mr.  Hay  again^  on  April  11, 
1905,  reaffirmed  the  judgment  which  he  had  originally  expi-essed. 
Upon  a  further  review  of  the  same  subject  I  have  come  to  the  conclu- 
sion that  it  is  not  mlvisable  to  reverse  or  change  the  conclusion  which 
Mr.  Hay  reached. 
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It  would  seem,  therefore,  that  the  Executive  Department  is  bound 
to  make  good  its  promise  to  recommend  to  Congress  that  money  be 
appropriated  to  repay  the  ransom  money,  a  promise  which  was  prob- 
aofy  relied  upon  by  many  of  those  who  contributed  of  their  private 
means  to  save  the  life  of  an  American  citizen  believed  to  be  in  the 
gravest  peril. 

Accordingly  I  have  the  honor  to  advise  that  Coneress  be  recom- 
mended to  appropriate  an  amount  sufficient  to  repay  the  contributors. 

Respectfully  submitted. 

Elxhu  Root. 


60th  Congress,  )  SENATE.  (Documekt 
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HEARING 

BEFOKK  THE 

SELECT  COMMITTEE  ON  WOMAN 
SUFFRAGE 

OF  THE  UNITED  SI'ATES  SENATE 


JOINT  RESOLUTION  (S.  R.  47)  PROPOSING  AN  AMENDMENT  TO 
THE  CONSTITUTION  OF  THE  UNITED  STATES  PROVIDING  THAT 
THE  RIGHT  OF  CITIZENS  OF  THE  UNITED  STATES  TO  VOTE 
SHALL  NOT  BE  DENIED  OR  ABRIDGED  BY  THE  UNITED 
STATES  OR  BY  ANY  STATE  ON  ACCOUNT  OF  SEX. 


Mabcb  27, 1908.— Ordered  to  be  printed. 
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RIGHT  OF  WOMEN  TO  VOTE. 


Washington,  D.  C,  March  3,  1908. 

The  committee  met  at  10  o'clock  a.  m.  in  the  Marble  Room  of  the 
Senate. 

Present:  Senators  Clay  (chairman)  and  Johnston. 

Representatives  of  tne  National  Woman  Suffrage  Association 
appeared. 

The  chairman,  Senator  Clay,  introduced  the  speakers,  the  first  of 
whom  was  Rev.  Anna  Shaw,  president  of  the  National  Woman  Suf- 
frage Association,  Moylan,  Pa. 

STATEMENT  OF  REV.  ANNA  SHAW. 

Miss  Shaw.  Mr.  Chairman  and  gentlemen  of  the  conmiittee:  For 
half  a  century  women  who  believe  in  the  practice  as  well  as  the  theory 
of  the  basic  principle  of  a  democracy,  tliat  ''government  inheres  in 
the  people,''  have  made  these  biennial  pilgrimages  to  the  National 
Capitol  to  address  your  committee  upon  the  justice  of  the  application 
of  this  principle  to  women  citizens  or  the  United  States. 

Since  our  tearing  in  this  room  two  years  ago  rapid  progress  has 
been  made  in  the  enfranchisement  of  women  throughout  the  civilized 
nations  of  the  world. 

Finland  has  granted  universal  suffrage  to  her  people,  and  19  women 
are  members  of  the  Finnish  parliament.  Norway,  which  granted 
municipal  suffrage  in  1901,  last  year  extended  parliamentary  suffrage 
to  women.  Natal,  South  Africa,  has  granted  mimicipal  suffrage,  and 
England  and  Iceland  extended  the  right  to  vote  in  municipal  affairs 
to  that  of  eUgibility  to  all  municmal  offices  to  women.  In  Denmark 
at  the  present  time  municipal  suiirage  is  assured  to  women. 

This  so-called  Republic  stands  almost  alone  among  progressive 
nations  in  continuing  to  withhold  from  women  political  enfranchise- 
ment. 

The  reason  is  not  hard  to  discover,  for  we  can  not  believe  it  is 
due  either  to  the  fact  that  the  men  of  tliis  nation  are  less  just  than 
those  of  other  countries,  nor  that  our  women  are  less  patriotic  or 
less  capable  of  exercising  the  suffrage  than  are  women  of  other  lands. 
It  is  Que  rather  to  the  more  difficult  method  by  which  suffrage  is 
conferred.  In  the  nations  of  the  older  civilizations  where  suffrage 
has  been  conferred  upon  women  it  is  necessary  to  obtain  a  majority 
vote  of  one  parliament,  which  has  the  power  within  itself  to  grant  it, 
while  in  this  nation  each  State  has  its  separate  legislative  body,  in 
which  not  only  is  a  majority  demanded,  but  in  some  States  a  two- 
thirds  majority  of  one  and  sometimes  of  two  consecutive  legislatures, 
not  to  grant  the  law,  but  to  submit  an  amendment  to  the  otate  con- 
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stitution  to  the  electors,  where  again  a  majority,  and  in  some  cases 
a  two-thirds  majority,  vote  of  all  electors  voting  at  the  election  is 
required  to  carry  it.  When  we  consider  the  character  of  our  electo- 
rate, educated  and  ignorant,  good  and  bad,  wise  and  otherwise, 
foreign  and  native  bom,  white  and  black,  sucli  a  task  is  indeed  for- 
midaole.  Still,  these  are  not  all  the  obstacles  with  which  we  are  met. 
Powerful  influences,  with  which  the  gentlemen  of  the  committee  are 
familiar,  hedged  about  ])y  vast  organizations,  unlimited  wealth,  and 
political  party  machinery,  smother  the  bill  in  the  committees,  prevent 
the  measure  from  being  reported  to  the  various  legislatures,  nuich 
less  from  being  submitted  to  the  voters.  It  is  l)ecause  of  these  almost 
insurmoimtable  obstacles  which  impede  the  progress  of  woman^s 
political  freedom  that  we  make  our  appeal  to  Congress,  asking  for 
a  seventeenth  amendment  to  the  National  Constitution,  forbidding 
the  disfranchisement  of  United  States  citizens  on  account  of  sex. 

This  would  bring  our  case,  as  in  Europe,  before  the  elected  and 
selected  bodies  of  assumedly  intelligent  legislators  of  the  various 
States  in  giving  just  and  fair  discussion  of  its  merits,  the  ultimate 
result  of  which  we  believe  would  make  this  nation,  in  fact  as  well  as 
in  theory,  a  government  of,  hjj  and  for  the  people,  instead  of  what  it 
now  is,  a  government  of,  by,  and  for  men. 

That  is,  a  male  oligarchy  w^ould  be  evolved  into  a  democracy. 

In  asking  your  committee  to  report  our  bill  to  the  Senate  we  are 
not  asking  you  to  express  your  opinion  in  its  favor,  nor  to  implicate 
yourself  in  any  manner  to  its  advocacy,  but  simply  that  you  will 
report  it  favorably  or  unfavorably,  according  to  your  judgment,  for 
action  by  the  Senate  of  the  United  States. 

The  petitioners  who  will  present  their  claims  have  come  from  many 
States,  authorized  by  their  associations  to  plead  their  cause,  not  for 
themselves  alone  but  for  the  milli(ms  of  men  and  women  who  within 
the  past  two  years  have  passed  resolutions  advocating  woman's 
political  enfranchisement,  believing  women  need  the  ballot  for  their 
own  protection  and  for  the  welfare  of  their  country. 

STATEMENT  OF  MRS.  BELVA  A.  LOCKWOOD. 

"Mrs.  LocKWOOD.  Gentlemen,  you  compose  a  committee,  the  last 
of  71  on  the  list,  appointed  and  selected  to  discuss,  consider,  and 
report  the  matters  referred  to  you,  j)ertainino;  to  the  sul)jeot  and 
object  of  your  committee,  ''woman  suffrage,'  wliich  you  are  sun- 
posed  by  your  appointment  not  only  to  favor  ])iit  to  thoroiiglily 
understand;  a  question  that  has  been  agitated  before  the  country', 
and  before  the  honorable  l)ody  wliich  you  have  the  honor  to  repre- 
sent, for  the  last  half  a  century,  and  a  auestion  involving,  accorcling 
to  the  last  Unit<?d  States  Census,  the  welfare  of  sometliing  more  tlian 
one-half  of  the  people  of  the  UnitecKStates.  I  think  I  si)eak  advisedly 
when  I  call  women  '^people,"  but  it  has  been  frequently  asserted  on 
the  floor  of  the  Senate  that  they  are  not  citizens,  and  the  minute  they 
are  so  adjudged  they  will  be  entitled  to  the  ballot  under  the  four- 
teenth article  of  the  amendments  to  the  Constitution. 

It  is  a  little  anomalous  that  this  article  should  have  be^n  adopted, 
and  the  educated,  cultured  women  of  the  United  States  left  out. 
The  right  to  the  ballot,  the  right  to  a  voice  in  the  matter  of  who  shall 
rule  over  them,  and  how  they  shall  be  taxed,  has  ever  been  considered 
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as  the  crowning  gloiy  of  men  since  the  adoption  of  the  Constitution. 
Women  have,  m  admtion  to  this,  an  earnest  desire  and  interest  as  to 
how  their  homes  and  children  shall  be  protected  and  their  persons 
and  property  preserved. 

This  committee,  gentlemen,  next  to  the  smallest  on  the  list  in  point 
of  numbers  (the  Committee  on  Indian  Affairs  has  11  Senators,  the 
Committee  on  Indian  Drepredations  has  9,  and  the  Committee  on  the 
Five  Civilized  Tribes  has  5,  with  that  renowned  fighter,  Benjamin  R. 
Tillman,  at  their  head;  25  in  all)  is  the  most  important  committee  on 
the  list,  and  carries  within  its  deliberations  the  most  momentous 
question,  involving  the  welfare  of  the  United  States  and  the  per- 
petuity of  the  Government:  justice,  liberty,  and  equal  rights. 

We  come  to  you,  gentlemen,  as  the  English  people  appealed  to 
King  John  of  Englana,  when  they  wrung  from  him  tnat  famous  Bill 
of  Rights,  the  Magna  Charta,  that  formed  not  only  the  foimdation 
or  bulwark  of  Engush  Uberty,  but  which  the  colonists  of  tliis  countrj- 
insisted  on  embodying  into  our  own  laws  and  bills  of  rights  when, 
with  toil,  privation,  braverj^  and  blood,  they  settled  this  country, 
by  landing  in  inhospitable,  rock-bound  New  England,  and  under- 
took to  make  its  soil  productive. 

The  chairman  of  this  committee  and  Senator  Burkett  are  strangers 
to  me,  but  from  the  position  of  the  first  and  the  State  which  the 
latter  represents  we  must  consider  them  both  favorable  to  the  matters 
before  them  to-day,  while  the  eloquence,  the  liberahty,  the  broad- 
mindedness,  and  tne  favorableness  of  Senator  Albert  J.  Beveridge, 
not  only  on  this  but  on  every  ^eat  question,  must  place  liim  among 
the  foremost  statesmen  of  liis  time.  As  for  Senator  Johnston,  I  met 
him  on  his  native  heath  in  Birmingham,  Ala.,  in  November  last,  when 
he  addressed  the  Leao^e  of  Press  Clubs,  and  where  I  saw  the  women 
of  his  State — the  Christian  women,  \\4th  their  children  and  their  pas- 
tors— parading  the  streets  of  Birmingham  with  banners  and  ban(ls  of 
music  in  their  effort  to  arouse  enthusiasm  enough  in  the  men  of  the 
city  to  vote  (as  they  could  not)  to  put  down  the  liquor  traffic.  I  have 
faith  in  the  honesty  and  uprightness  of  Senator  Johnston  on  this 
question  of  woman  suffrage. 

When  we  reached  Atlanta  and  called  upon  Governor  Iloke  Smith 
we  foimd  the  people  of  Atlanta  already  rejoicing  that  they  had  a 
State  prohibition  law,  and  that  the  influence  of  the  women  of  the  State 
had  helped  to  bring  it  about.  The  ballot  in  the  hands  of  these  women 
would  nave  decided  the  question  without  this  extraordinary  effort. 

Last  week  a  Member  from  North  Carolina,  where  the  people  are 
trying  to  get  a  prohibition  law,  said  to  me:  ''I  wish  you  suffrage 
women  were  down  in  North  Carolina.     Wo  need  you  there  to  help  us.*' 

In  the  District  of  Columbia,  my  own  homo  for  the  last  forty  years, 
we  are  now  trying  to  get  a  prohibition  of  the  liquor  traffic,  and  we 
want  the  vote  of  the  good  women  of  the  District  on  this  ciuestion 
as  well  as  that  of  the  men.  And  why  not?  The  women  of  this  Dis- 
trict own  fully  one-half  of  the  real  estate  outside  of  that  owned  by 
the  United  States.  We  are  taxed  without  representation  even  by 
men,  one  of  the  cardinal  features  of  the  Revolution. 

I  was  asked  to  represent  here  to-day  the  women  of  Wisconsin,  Rev. 
Olympia  Brown  Willis,  president,  wlio  are  not  able  to  get  their  rep- 
resentatives here  in  a  body.  Women  as  a  class  control  but  little 
money,  and  the  railroads  no  longer  give  passes  to  the  iavoieOi  l«w  • 
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Wisconsin  allows  her  women  to  vote  on  the  school  question,  and  so 
does  Illinois,  Massachusetts,  and  New  York,  and  several  other  States. 
And  the  new  State  of  Oklahoma  has  a  clause  in  her  constitution 
allowing  women  to  vote  on  the  school  question.  In  justice  to  her- 
self and  the  enlightenment  she  has  manifested  on  other  questions 
she  should  have  given  to  her  women  the  same  liberty  and  privileges 
claimed  by  her  men.  With  them  she  endured  the  hardships  and  pri- 
vations incident  to  the  settlement  of  a  new  country,  and  equally 
with  the  men  every  accredited  Indian  woman  there  of  the  Five  Civil- 
ized Tribes  now  has  her  freehold  of  140  acres  and  must  in  the  near 
future  be  taxed  to  support  schoolhouses  and  highways  and  will 
become  as  much  an  integral  part  of  the  body  politic  as  the  men  of 
the  State.  They  have  already  voted  liquor  out,  so  the  women  have 
two  points  there;  but  why  did  they  not  make  her  a  full-fledged 
citizen?  Representative  Carter,  of  Oklahoma,  was  made  to  say  in 
yesterday's  Star  that  he  was  "willing  that  the  women  of  Oklahoma 
should  vote  when  there  was  not  a  woman  opposed  to  it/'  That  will 
be  when  the  millenium  is  here,  and  a  long  time  after  Mr.  Carter  will 
be  out  of  Congress. 

The  question  of  woman  suffrage  has  passed  beyond  the  realm  of 
ridicule  and  experiment.  It  has  been  tried  in  Wyoming,  Utah, 
Idaho,  Colorado,  where  full  suffrage  has  been  given;  in  Kansas,  where 
municipal  suffrage  has  been  a  success;  in  Wisconsin  and  in  Louisiana, 
on  the  question  of  issuing  bonds  for  the  State,  where  her  property 
rights  are  concerned,  and  we  now  come  to  the  highest  and  most 
imperative  right — the  protection  of  her  own  homestead,  her  person, 
and  her  children. 

If  woman  is  inferior  to  man  why  draw  the  line?  You  do  not  draw 
it  on  an  inferior  man  unless  he  is  an  idiot.  If  it  is  because  you  do 
not  wish  to  multiply  votes,  then  draw  the  Une  at  the  adult  son  who 
lives  at  home,  not  on  the  mother  and  keeper  of  the  home.  Gentle- 
men, you  forget  that  the  world  moves,  and  that  the  educated,  cul- 
tivated woman  of  to-day  is  not  the  woman  of  a  century,  or  even  a 
half  century,  ago,  and  that  now  the  State  university  of  the  country 
is  the  daily  press,  from  which  every  woman  aspires  to  graduate. 

This  Senate  resolution,  No.  47,  asks  that  '*The  right  of  citizens 
of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by  the 
the  United  States  or  hj  anv  State  on  account  of  sex;"  and  that  this 
question  shall  be  submitted  for  ratification  to  the  legislatures  of  the 
several  States  of  the  Union.  The  States  may  adopt  or  reject  the 
measure,  and  it  resolves  itself  into  the  plain  wish  of  the  people.  It 
can  hardly  be  said  to  invade  the  right  of  every  State  to  manage  its 
own  internal  affairs,  when  such  management  does  not  interfere  with 
the  vested  rights  of  the  common  people.  It  would  add,  if  carried 
by  a  majority  of  the  States,  one  more  amendment  to  the  Constitu- 
tion; but  the  fifteenth  amendment  might  be  amended  for  the  same 
purpose  bj^  adding  the  one  word  ''sex;**  but  if  a  woman  is  really  a 
person  she  is  already  included  in  the  fourteenth  amendment,  which  says, 
^'All  persons  born  or  naturalized  in  the  United  States  and  subject  to 
the  jurisdiction  thereof  are  'citizens*  of  the  United  States,  and 
of  the  State  wherein  they  reside;  *  *  *  ''so  that  only  a  de- 
claratory law  is  necessary  by  the  Congress  of  the  United  States  to 
make  women  eligible  to  the  Fallot. 
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The  ninth  amendment  to  the  Constitution  reads  as  follows:  ''The 
enumeration  in  the  Constitution  of  certain  rights  shall  not  be  con- 
strued to  deny  or  disparage  others  retained  oy  the  people/'  Are 
you,  gentlemen,  prepared  to  assert  that  women  are  neither  citizens 
nor  people? 

STATEMENT  OF  MES.  PANNIE  J.  FEENALD,  FEESIDENT  OF  THE 
WOMAN  S  SUFFEAGE  ASSOCIATION  OF  MAINE. 

Mrs.  Fernald.  Mr.  Chairman  and  members  of  the  committee, 
when  that  noble  woman,  Susan  B.  Anthony,  stood  for  the  last  time 
in  this  place  I  heard  her  say  *'  Seventeen  times  have  I  come  asking  the 
right  of  suffrage  for  women,  and  we  shall  still  continue  to  come.  It 
may  be  that  I  shall  not  be  here  but  some  one  will."  I  coimt  it  a 
high  privilege  to  be  among  the  least  of  these. 

One  year  ago  I  stood  before  the  committee  in  the  seventy-third 
legislature  of  Maine  and  plead  for  the  right  of  self-government  for 
women,  on  the  ground  that  as  a  class  we  are  intelligent,  industrious, 
thrifty,  and  frugal;  that  we  are  good  mothers  and  wives  and  home 
makers;  that  we  are  contributing  toward  the  maintenance  of  gov- 
ernment, and  they  said  it  was  too  bad  to  lay  this  burden  upon  women; 
that  when  a  majority  of  women  wanted  the  ballot  they  could  have  it. 

It  may  be  that  my  State,  ever  proud  to  recognize  the  integrity  of 
its  women,  my  State  in  which  the  laws  are  so  much  better  and  fairer 
than  in  many  States,  hesitates  to  concede  this  right  because  it  has 
been  so  long  and  so  persistently  withheld  by  the  Federal  Government. 

We  claim  that  this  is  an  imfair  test.  We  have  been  taught  that 
our  place  is  within  four  walls  and  only  within  the  last  half  century 
have  we  come  to  see  that  the  development  of  God-given  qualities  is 
the  duty  of  women  as  well  as  men.  It  is  therefore  too  much  to  ask 
that  a  majority  of  women  should  demand  this  burden  from  which  we 
have  been  so  long  exempt. 

The  extension  of  the  suffrage  to  classes  in  the  past  has  been  not 
from  their  demand  but  for  their  protection  and  elevation  and  the 
vindication  of  the  principles  of  our  Republic. 

Our  country  early  learned  the  lesson  that  strength  and  greatness 
lies  not  in  the  repudiation  of  burdens,  but  in  willing  and  loyal  burden 
bearing. 

They  say  that  voting  is  a  masculine  prerogative,  fierce  and  turbu- 
lent; that  influence  is  quiet  and  womanly;  but  we  believe  that  the 
straightforward,  dignified,  responsible,  effective  way  is  the  way  of 
the  ballot  box,  while  the  way  or  influence  is  secret,  intricate,  seductive, 
and  dangerous.  To  prove  this  we  have  but  to  compare  the  history 
of  Old  World  countries  where  women  ruled  their  monarchs  in  secret 
with  that  of  countries  where  women  stood  side  by  side  with  men, 
equal  in  lesponsibility  and  in  authority. 

They  say  that  women  do  not  know  enough  to  vote,  but  we  answer, 
we  can  learn.  We  are  ready  now  to  take  our  test  of  citizenship  on 
the  same  terms  as  men.  There  never  was  a  time  in  the  history  of 
the  world  when  the  mass  of  women  was  so  intelligent  and  so  right 
living  as  are  the  women  of  America  to-day. 

They  say  what  would  women  do  with  the  great  questions  before 
the  country?  We  answer,  one  of  the  greatest  economic  questions  of 
the  hour  is  housing  and  feeding  the  people,  the  care  of  little  children 
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and  the  unfortunate.  Questions  with  which  women  by  nature  and 
training  are  better  fitted  to  deal  than  men. 

Already  there  comes  flocking  to  all  our  factory  cities  the  lowest  ele- 
ments of  foreign  countries.  We  must  possess  the  genius  of  organiza- 
tion to  deal  with  this  problem. 

Give  the  homemakers,  we  pray  you,  the  right  to  unite  with  you 
in  the  deliberations  and  the  decisions  upon  which  depends  the  main- 
tenance of  the  American  family.  For  no  home,  no  father's  and 
mother's  child  is  safe  while  homes  of  squalor  and  indecency  are  multi- 
plying, or  there  roams  the  street  a  wayward  boy  or  girl. 

A  few  bright  minds  can  formulate  a  plan  for  the  control  of  currency 
of  banks  and  clearing  houses,  but  to  grapple  this  monster  demands  the 
wisdom  of  many  minds,  the  labor  of  many  hands,  and  the  love  of  many 
hearts. 

Long  ago  in  a  far-away  land  a  ruler  asked  the  people.  What  will  you 
do  with  Jesus  which  is  called  Christ?  All  over  the  world  to-day  the 
people  are  asking  the  rulers.  What  will  you  do  with  women? 

In  our  blest  land  people  and  rulers  are  uniting  in  the  query,  What 
shall  be  the  place  of  the  mothers  of  the  race,  the  educators  of  American 
citizens  ? 

We  know  the  sacred  place  we  occupy,  we  privileged  women  in  home, 
in  church,  in  society,  but  we  want  a  voice  in  the  Government  which 
controls  and  protects  every  interest  we  hold  dear. 

We  believe  no  class  of  people  are  more  patriotic  than  women,  and 
certainly  none  are  more  amoitious.  We  love  our  pountry  and  we 
desire  the  supremacy  among  nations;  but  the  nation  that  is  to  have 
dominion  and  permanence  must  be  founded  upon  a  union  of  the 
strength  of  men  and  the  strength  of  women. 

STATEMENT  OF  MRS.  ISABEL  C.  BARROWS,  OF  NEW  YORK. 

Mrs.  Barrows.  Mr.  Chairman  and  members  of  the  committee:  I 
shall  speak  but  a  moment  and  I  wish  only  to  say  in  a  word  that  I 
count  the  committee  fortunate  to  have  southern  gentlemen  upon  it, 
as  far  as  the  point  we  wish  to  make  is  concerned,  because  we  all  know 
the  great  respect  that  southern  men  have  for  women.  Not  that  our 
northern  men  haven't  it  also,  but  mj  experience  is  that  southern 
men  are  more  willing  to  show  their  feelmgs  in  that  respect.  Since  the 
suffrage  has  been  granted  to  women  in  Finland  and  the  Scandinavian 
countries,  I  have  visited  those  countries  and  talked  with  the  women 
upon  whom  it  has  been  conferred.  There  is  one  point  upon  which 
there  is  unanimous  belief.  In  fact,  I  heard  testimony  everywhere  as 
to  the  added  respect  in  which  women  were  held  who  had  equal 
political  rights  with  the  men.  I  remember  hearing  a  woman  tell  of 
her  Httle  boy  who  asked  his  father  concerning  a  certain  election, 
^'Papa,  who  are  you  going  to  vote  forf '  and  his  father  told  him.  He 
then  asked  the  same  question  of  his  mother,  and  she  replied,  *'Why, 
no;  I  can't  vote.  I  can  vote  on  school  matters,  but  I  can't  vote  for 
the  mayor  or  governor,"  and  the  little  fellow  burst  out  crying  at  the 
injustice  to  his  mother.  Later  that  bojr  was  sent  to  a  boys'  training 
school,  where  he  has  fallen  right  in  with  the  other  people,  and  the 
mother  who  sacrificed  herself  is  of  no  longer  any  consequence  in  his 
mind  because  she  doesn't  know  enough  to  vote.  In  this  country 
one  hears  that  the  young  people  are  growing  up  with  less  respect  for 
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their  mothers  than  they  had  when  they  were  children.  Undoubtedly 
this  effect  of  exercising  the  ballot  would  be  felt  in  the  United  States  as 
in  Finland  if  it  were  granted  to  the  women  of  the  land. 

STATEMENT    OF    MISS    ANNE    FITZHTJGH    MILLER,   PRESIDENT 
GENEVA  (ONTARIO  COUNTY,  N.  Y.)  POLITICAL  EQUALITY  CLUB. 

Miss  Miller.  Gentlemen  and  members  of  the  committee,  I  ask 
your  attention  for  three  minutes.  For  over  half  a  century  the 
women  of  our  land  have  come,  year  after  year,  to  remind  the  legis- 
lators of  their  duty  to  help  change  the  laws  that  force  us  to  pay 
taxes  and  forbid  us  to  say,  by  vote,  whom  or  what  we  want.  In 
tones  of  appeal,  in  tones  of  warning,  we  repeat  the  grand  and  awful 
phrase  '* Taxation  without  representation  is  tyranny.^'  It  seems 
to  float  in  the  air  as  high  above  your  heads  as  the  flag  on  the  dome 
of  the  Capitol  and  to  concern  you  much  less.  I  hope  to  bring  its 
meaning  home  to  you  in  three  words,  and  I  thank  Governor  Hughes 
for  teacning  me  these  words,  ''something  for  nothing.'^  The  gov- 
ernor denoimces  race-track  and  other  gambling  because  of  this 
demoralizing  basis,  '^something  for  nothing.''  We  denounce  the 
law  which  denies  us  the  ballot,  oecause  it  involves  both  you  and  us 
in  the  abominable  practice  of  ''something  for  nothing.''  Let  me 
explain.  You  are  our  uncrowned  sovereigns,  likewise  our  employees, 
employed  by  the  voters,  but  paid,  in  part,  by  women.  It  seems 
ungracious  to  mention  this  fact,  but  the  situation  demands  plain 
speech.  Do  you  realize  that  a  part  of  every  dollar  you  receive  from 
the  Government  and  a  part  of  every  dollar  you  expend  for  the  Gov- 
ernment is  forced  from  citizens  who  are  prohibited  by  the  Govern- 
ment from  giving  their  consent  that  you  receive  and  disburse  their 
money? 

The  case  in  a  nutshell  is  this:  The  law  compels  us  to  give  and  you 
seem  willing  to  take  our  ''something  for  nothing."  The  something 
we  give  is  what  we  are  taxed,  the  nothing  we  get  is  the  vote  you 
withhold  from  us — the  just  equivalent  for  the  taxes  we  pay.  This 
equivalent  you  claim  for  yourselves,  but  deny  to  us. 

When  you  realize  your  position  and  your  responsibility,  I  believe 
you  will  make  haste  to  give  us  the  vote,  for  your  own  sake  as  well  as 
for  ours.  In  the  meantime,  I  would  rather  be  as  we  are,  forced  to 
give  "something  for  nothing,"  then  to  be  as  you  are,  responsible  for 
taking  "something  for  nothing."  It  is  better  to  suffer  an  injustice 
than  to  be  responsible  for  an  injustice.  Think  of  this,  gentlemen, 
and  quickly  use  your  ability  to  right  yourselves  and  us,  by  granting 
us  the  same  thing  you  claim  for  yourselves  for  the  something  we  all 
contribute  to  the  Government.  Are  we  not  like  yourselves,  fairly 
intelligent  and  wholly  responsible  citizens?  Treat  us  as  well  as  you 
treat  yourselves,  gentlemen,  and  you,  as  well  as  we,  shall  be  the 
better  for  it.     All  we  ask  is  fair  play,  something  for  something. 

STATEMENT    OF   MES.  ELLA    S.  STEWAET,  FEESIDENT  OF   THE 
ILLINOIS  WOMAN  SUFFEAGE  ASSOCIATION. 

Mrs.  Stewart.  Mr.  Chairman  and  gentlemen  of  the  committee:  I 
wish  to  speak  of  the  last  objection  behind  which  masculine  opposition 
to  the  enfranchisement  of  women  has  retreated. 
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and  the  unfortunate.  Questions  with  which  women  by  nature  and 
training  are  better  fitted  to  deal  than  men. 

Already  there  comes  flocking  to  all  our  factory  cities  the  lowest  ele- 
ments of  foreign  countries.  We  must  possess  the  genius  of  organiza- 
tion to  deal  with  this  problem. 

Give  the  homemakers,  we  pray  you,  the  right  to  unite  with  you 
in  the  deliberations  and  the  decisions  upon  which  depends  the  main- 
tenance of  the  American  family.  For  no  home,  no  father's  and 
mother's  child  is  safe  while  homes  of  squalor  and  indecency  are  multi- 
plying, or  there  roams  the  street  a  wayward  boy  or  girl. 

A  few  bright  minds  can  formulate  a  plan  for  the  control  of  currency 
of  banks  and  clearing  houses,  but  to  grapple  this  monster  demands  the 
wisdom  of  many  minds,  the  labor  of  many  hands,  and  the  love  of  many 
hearts. 

Long  ago  in  a  far-away  land  a  ruler  asked  the  people.  What  will  you 
do  with  Jesus  which  is  called  Christ?  All  over  the  world  to-day  the 
people  are  asking  the  rulers.  What  will  you  do  with  women? 

In  our  blest  land  people  and  rulers  are  uniting  in  the  query,  What 
shall  be  the  place  of  the  mothers  of  the  race,  the  educators  of  American 
citizens  ? 

We  know  the  sacred  place  we  occupy,  we  privileged  women  in  home, 
in  church,  in  society,  out  we  want  a  voice  in  the  Government  which 
controls  and  protects  every  interest  we  hold  dear. 

We  believe  no  class  of  people  are  more  patriotic  than  women,  and 
certainly  none  are  more  ambitious.  We  love  our  pountry  and  we 
desire  the  supremacy  among  nations;  but  the  nation  that  is  to  have 
dominion  and  permanence  must  be  founded  upon  a  union  of  the 
strength  of  men  and  the  strength  of  women. 

STATEMENT  OF  MRS.  ISABEL  C.  BARROWS,  OF  NEW  YORK. 

Mrs.  Barrows.  Mr.  Chairman  and  members  of  the  conmiittee:  I 
shall  speak  but  a  moment  and  I  wish  only  to  say  in  a  word  that  I 
count  the  committee  fortunate  to  have  southern  gentlemen  upon  it, 
as  far  as  the  point  we  wish  to  make  is  concerned,  because  we  all  know 
the  great  respect  that  southern  men  have  for  women.  Not  that  our 
northern  men  haven^t  it  also,  but  my  experience  is  that  southern 
men  are  more  willing  to  show  their  feelings  in  that  respect.  Since  the 
suffrage  has  been  granted  to  women  in  Finland  and  the  Scandinavian 
countries,  I  have  visited  those  countries  and  talked  with  the  women 
upon  whom  it  has  been  conferred.  There  is  one  point  upon  which 
there  is  unanimous  belief.  In  fact,  I  heard  testimony  everywhere  as 
to  the  added  respect  in  which  women  were  held  who  had  equal 

Eolitical  rights  with  the  men.  I  remember  hearing  a  woman  tell  of 
er  little  boy  who  asked  his  father  concerning  a  certain  election, 
^'Papa,  who  are  you  going  to  vote  for?''  and  his  father  told  him.  He 
then  asked  the  same  question  of  his  mother,  and  she  replied,  *'Why, 
no;  I  can't  vote.  I  can  vote  on  school  matters,  but  I  can't  vote  for 
the  mayor  or  governor,"  and  the  little  fellow  burst  out  crying  at  the 
injustice  to  his  mother.  Later  that  boy  was  sent  to  a  boys'  training 
school,  where  he  has  fallen  right  in  with  the  other  people,  and  the 
mother  who  sacrificed  herself  is  of  no  longer  any  consequence  in  his 
mind  because  she  doesn't  know  enough  to  vote.  In  this  country 
one  hears  that  the  young  people  are  growing  up  with  less  respect  for 
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their  mothers  than  they  had  when  they  were  children.  Undoubtedly 
this  effect  of  exercising  the  ballot  would  be  felt  in  the  United  States  as 
in  Finland  if  it  were  granted  to  the  women  of  the  land. 

STATEMENT    OF    MISS    ANNE   FITZHTJGH    MILLEE,   FEESIDENT 
GENEVA  (ONTAEIO  COUNTY,  N.  Y.)  FOLITICAL  EttUALITY  CLUB. 

Miss  Miller.  Gentlemen  and  members  of  the  committee,  I  ask 
your  attention  for  three  minutes.  For  over  half  a  century  the 
women  of  our  land  have  come,  year  after  year,  to  remind  the  legis- 
lators of  their  duty  to  help  change  the  laws  that  force  us  to  pay 
taxes  and  forbid  us  to  say,  by  vote,  whom  or  what  we  want.  In 
tones  of  appeal,  in  tones  of  warning,  we  repeat  the  grand  and  awful 
phrase  *^ Taxation  without  representation  is  tyranny.^'  It  seems 
to  float  in  the  air  as  high  above  your  heads  as  the  flag  on  the  dome 
of  the  Capitol  and  to  concern  you  much  less.  I  hope  to  bring  its 
meaning  home  to  you  in  three  words,  and  I  thank  Governor  Hughes 
for  teaching  me  tnese  words,  *' something  for  nothing."  The  gov- 
ernor denoimces  race-track  and  other  gambling  because  of  this 
demoralizing  basis,  *' something  for  nothing."  We  denounce  the 
law  which  denies  us  the  ballot,  because  it  involves  both  you  and  us 
in  the  abominable  practice  of  "something  for  nothing."  Let  me 
explain.  You  are  our  uncrowned  sovereigns,  likewise  our  employees, 
employed  by  the  voters,  but  paid,  in  part,  by  women.  It  seems 
ungracious  to  mention  this  fact,  but  the  situation  demands  plain 
speech.  Do  you  realize  that  a  part  of  every  dollar  you  receive  from 
tne  Government  and  a  part  of  every  dollar  you  expend  for  the  Gov- 
ernment is  forced  from  citizens  who  are  prohibited  by  the  Govern- 
ment from  giving  their  consent  that  you  receive  and  disburse  their 
money? 

The  case  in  a  nutshell  is  this:  The  law  compels  us  to  give  and  j^ou 
seem  willing  to  take  our  ^^something  for  nothing."  The  something 
we  give  is  what  we  are  taxed,  the  nothing  we  get  is  the  vote  you 
withhold  from  us — the  just  equivalent  for  the  taxes  we  pay.  This 
equivalent  you  claim  for  yourselves,  but  deny  to  us. 

When  you  realize  your  position  and  your  responsibility,  I  believe 
you  will  make  haste  to  give  us  the  vote,  for  your  own  sake  as  well  as 
for  ours.  In  the  meantime,  I  would  rather  be  as  we  are,  forced  to 
give  "something  for  nothing,"  then  to  be  as  you  are,  responsible  for 
taking  "something  for  nothing."  It  is  better  to  suffer  an  injustice 
than  to  be  responsible  for  an  injustice.  Think  of  this,  gentlemen, 
and  quickly  use  your  ability  to  right  yourselves  and  us,  bjr  granting 
us  the  same  thing  you  claim  for  yourselves  for  the  something  we  all 
contribute  to  the  Government.  Are  we  not  like  yourselves,  fairly 
intelligent  and  wholly  responsible  citizens?  Treat  us  as  well  as  you 
treat  yourselves,  gentlemen,  and  you,  as  well  as  we,  shall  be  the 
better  for  it.     All  we  ask  is  fair  play,  something  for  something. 

STATEMENT   OF   MES.  ELLA   S.  STEWAET,  FEESIDENT  OF  THE 
ILLINOIS  WOMAN  SUFFEAGE  ASSOCIATION. 

Mrs.  Stewart.  Mr.  Chairman  and  gentlemen  of  the  committee:  I 
wish  to  speak  of  the  last  objection  behind  which  masculine  opposition 
to  the  eniranchisement  of  women  has  retreated. 
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and  the  unfortunate.  Questions  with  which  women  by  nature  and 
training  are  better  fitted  to  deal  than  men. 

Already  there  comes  flocking  to  all  our  factory  cities  the  lowest  ele- 
ments of  foreign  countries.  We  must  possess  the  genius  of  organiza- 
tion to  deal  with  this  problem. 

Give  the  homemakers,  we  pray  you,  the  right  to  unite  with  you 
in  the  deliberations  and  the  decisions  upon  which  depends  the  main- 
tenance of  the  American  family.  For  no  home,  no  father's  and 
mother's  child  is  safe  while  homes  of  squalor  and  indecency  are  multi- 
plying, or  there  roams  the  street  a  wayward  boy  or  girl. 

A  few  bright  minds  can  formulate  a  plan  for  the  control  of  currency 
of  banks  and  clearing  houses,  but  to  grapple  this  monster  demands  the 
wisdom  of  many  minds,  the  labor  of  many  hands,  and  the  love  of  many 
hearts. 

Long  ago  in  a  far-away  land  a  ruler  asked  the  people,  What  will  you 
do  witn  Jesus  which  is  called  Christ?  All  over  the  world  to-day  the 
people  are  asking  the  rulers.  What  will  you  do  with  women? 

In  our  blest  land  people  and  rulers  are  uniting  in  the  query.  What 
shall  be  the  place  of  the  motliers  of  the  race,  the  educators  of  American 
citizens  ? 

We  know  the  sacred  place  we  occupy,  we  privileged  women  in  home, 
in  church,  in  society,  but  we  want  a  voice  in  the  Government  which 
controls  and  protects  every  interest  we  hold  dear. 

We  believe  no  class  of  people  are  more  patriotic  than  women,  and 
certainly  none  are  more  ambitious.  We  love  our  pountrjr  and  we 
desire  the  supremacy  among  nations;  but  the  nation  that  is  to  have 
dominion  and  permanence  must  be  founded  upon  a  union  of  the 
strength  of  men  and  the  strength  of  women. 

STATEMENT  OF  MRS.  ISABEL  C.  BAEEOWS,  OF  NEW  TOEK. 

IVIrs.  Barrows.  Mr.  Chairman  and  members  of  the  committee:  I 
shall  speak  but  a  moment  and  I  wish  only  to  say  in  a  word  that  I 
count  the  committee  fortunate  to  have  southern  gentlemen  upon  it, 
as  far  as  the  point  we  wish  to  make  is  concerned,  because  we  all  know 
the  great  respect  that  southern  men  have  for  women.  Not  that  our 
northern  men  hayen^t  it  also,  but  mj  experience  is  that  southern 
men  are  more  willing  to  show  their  feelm^s  in  that  respect.  Since  the 
suffrage  has  been  granted  to  women  in  Fmland  and  the  Scandinavian 
countries,  I  have  visited  those  countries  and  talked  with  the  women 
upon  whom  it  has  been  conferred.  There  is  one  point  upon  which 
there  is  unanimous  belief.  In  fact,  I  heard  testimony  everywhere  as 
to  the  added  respect  in  which  women  were  held  who  had  eaual 
political  rights  ^vith  the  men.  I  remember  hearing  a  woman  tell  of 
her  little  boy  who  asked  his  father  concerning  a  certain  election, 
^'Papa,  who  are  you  going  to  vote  for?"  and  his  father  told  him.  He 
then  asked  the  same  question  of  his  mother,  and  she  replied,  *'Why, 
no;  I  can't  vote.  I  can  vote  on  school  matters,  but  I  can't  vote  for 
the  mayor  or  governor/'  and  the  little  fellow  burst  out  crying  at  the 
injustice  to  his  mother.  Later  that  hoj  was  sent  to  a  boys'  training 
school,  where  he  has  fallen  right  in  with  the  other  people,  and  the 
mother  who  sacrificed  herself  is  of  no  longer  any  consequence  in  his 
mind  because  she  doesn't  know  enough  to  vote.  In  this  country 
one  hears  that  the  young  people  are  gro\ving  up  with  less  respect  for 
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their  mothers  than  they  had  when  they  were  children.  Undoubtedly 
this  effect  of  exercising  the  ballot  would  be  felt  in  the  United  States  as 
in  Finland  if  it  were  granted  to  the  women  of  the  land. 

STATEMENT    OF    MISS    ANNE   FITZHTJGH    MILLEE,   PRESIDENT 
GENEVA  (ONTAEIO  COUNTY,  N.  Y.)  POLITICAL  EQUALITY  CLUB. 

Miss  Miller.  Gentlemen  and  members  of  the  committee,  I  ask 
your  attention  for  three  minutes.  For  over  half  a  century  the 
women  of  our  land  have  come,  year  after  year,  to  remind  the  legis- 
lators of  their  duty  to  help  cnange  the  laws  that  force  us  to  pay 
taxes  and  forbid  us  to  say,  by  vote,  whom  or  what  we  want.  In 
tones  of  appeal,  in  tones  of  warning,  we  repeat  the  grand  and  awful 
phrase  *^  Taxation  without  representation  is  tyranny. ''  It  seems 
to  float  in  the  air  as  high  above  your  heads  as  the  flag  on  the  dome 
of  the  Capitol  and  to  concern  you  much  less.  I  hope  to  bring  its 
meaning  home  to  you  in  three  words,  and  I  thank  Governor  Hughes 
for  teaching  me  these  words,  "something  for  nothing. '^  The  gov- 
ernor denoimces  race-track  and  other  gambling  because  of  this 
demoralizing  basis,  *' something  for  nothing.^'  We  denounce  the 
law  which  denies  us  the  ballot,  because  it  involves  both  you  and  us 
in  the  abominable  practice  of  "something  for  nothing."  Let  me 
explain.  You  are  our  uncrowned  sovereigns,  likewise  our  employees, 
employed  by  the  voters,  but  paid,  in  part,  by  women.  It  seems 
ungracious  to  mention  this  fact,  but  the  situation  demands  plain 
speech.  Do  you  realize  that  a  part  of  every  dollar  you  receive  from 
tne  Government  and  a  part  of  every  dollar  you  expend  for  the  Gov- 
ernment is  forced  from  citizens  who  are  prohibited  by  the  Govern- 
ment from  giving  their  consent  that  you  receive  and  disburse  their 
money? 

The  case  in  a  nutshell  is  this:  The  law  compels  us  to  give  and  you 
seem  willing  to  take  our  "something  for  nothing.'^  Tne  something 
we  give  is  what  we  are  taxed,  the  nothing  we  get  is  the  vote  you 
withhold  from  us — the  just  equivalent  for  the  taxes  we  pay.  This 
equivalent  you  claim  for  yourselves,  but  deny  to  us. 

When  you  realize  your  position  and  your  responsibility,  I  believe 
you  will  make  haste  to  give  us  the  vote,  for  your  own  sake  as  well  as 
for  ours.  In  the  meantime,  I  would  rather  be  as  we  are,  forced  to 
give  "something  for  nothing,"  then  to  be  as  you  are,  responsible  for 
taking  "something  for  nothing."  It  is  better  to  suffer  an  injustice 
than  to  be  responsible  for  an  injustice.  Think  of  this,  gentlemen, 
and  quickly  use  your  ability  to  right  yourselves  and  us,  by  granting 
us  the  same  thing  you  claim  for  yourselves  for  the  something  we  all 
contribute  to  the  Government.  Are  we  not  like  yourselves,  fairly 
intelligent  and  wholly  responsible  citizens?  Treat  us  as  well  as  you 
treat  yourselves,  gentlemen,  and  you,  as  well  as  we,  shall  be  the 
better  for  it.     All  we  ask  is  fair  play,  something  for  something. 

STATEMENT   OF   MES.  ELLA   S.  STEWAET,  PEESIDENT  OF   THE 
ILLINOIS  WOMAN  STJFFEAGE  ASSOCIATION. 

Mrs.  Stewart.  Mr.  Chairman  and  gentlemen  of  the  committee:  I 
wish  to  speak  of  the  last  objection  behind  which  masculine  opposition 
to  the  eniranchisement  of  women  has  retreated.  *.  . 
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and  the  unfortunate.  Questions  with  which  women  by  nature  and 
training  are  better  fitted  to  deal  than  men. 

Already  there  comes  flocking  to  all  our  factory  cities  the  lowest  ele- 
ments of  foreign  countries.  We  must  possess  the  genius  of  organiza- 
tion to  deal  with  this  problem. 

Give  the  homemakers,  we  pray  you,  the  right  to  unite  with  you 
in  the  deliberations  and  the  decisions  upon  which  depends  the  main- 
tenance of  the  American  family.  For  no  home,  no  father's  and 
mother's  child  is  safe  while  homes  of  squalor  and  indecency  are  multi- 
plying, or  there  roams  the  street  a  wayward  boy  or  girl. 

A  ftw  bright  minds  can  formulate  a  plan  for  the  control  of  currency 
of  banks  and  clearing  houses,  but  to  grapple  this  monster  demands  the 
wisdom  of  many  minds,  the  labor  of  many  hands,  and  the  love  of  many 
hearts. 

Long  ago  in  a  far-away  land  a  ruler  asked  the  people,  What  will  you 
do  with  tfesus  which  is  called  Christ?  All  over  the  world  to-day  the 
people  are  asking  the  rulers,  What  will  you  do  with  women? 

In  our  blest  land  people  and  rulers  are  uniting  in  the  query.  What 
shall  be  the  place  of  the  motliers  of  the  race,  the  educators  of  American 
citizens? 

We  know  the  sacred  place  we  occupy,  we  privileged  women  in  home, 
in  church,  in  society,  but  we  want  a  voice  in  the  Government  which 
controls  and  protects  every  interest  we  hold  dear. 

We  believe  no  class  of  people  are  more  patriotic  than  women,  and 
certainly  none  are  more  ambitious.  We  love  our  country  and  we 
desire  the  supremacy  among  nations;  but  the  nation  that  is  to  have 
dominion  and  permanence  must  be  founded  upon  a  union  of  the 
strength  of  men  and  the  strength  of  women. 

STATEMENT  OF  MRS.  ISABEL  C.  BAEEOWS,  OF  NEW  TOEK. 

Mrs.  Barrows.  Mr.  Chairman  and  members  of  the  committee:  I 
shall  speak  but  a  moment  and  I  wish  only  to  say  in  a  word  that  I 
count  the  committee  fortunate  to  have  southern  gentlemen  upon  it, 
as  far  as  the  point  we  wish  to  make  is  concerned,  because  we  all  know 
the  great  respect  that  southern  men  have  for  women.  Not  that  our 
northern  men  haven't  it  also,  but  my  experience  is  that  southern 
men  are  more  willing  to  show  their  feehn^  in  that  respect.  Since  the 
suffrage  has  been  granted  to  women  in  Fmland  and  the  Scandinavian 
countries,  I  have  visited  those  countries  and  talked  with  the  women 
upon  whom  it  has  been  conferred.  There  is  one  point  upon  which 
there  is  unanimous  belief.  In  fact,  I  heard  testimony  everywhere  as 
to  the  added  respect  in  which  women  were  held  who  had  eciual 

Eolitical  rights  with  the  men.  I  remember  hearing  a  woman  tell  of 
er  little  boy  who  asked  his  father  concerning  a  certain  election, 
^'Papa,  who  are  you  going  to  vote  for?''  and  his  father  told  him.  lie 
then  asked  the  same  question  of  his  mother,  and  she  replied,  ''Why, 
no;  I  can't  vote.  I  can  vote  on  school  matters,  but  I  can't  vote  for 
the  mayor  or  governor,"  and  the  little  fellow  burst  out  crying  at  the 
injustice  to  his  mother.  Later  that  boy  was  sent  to  a  boys'  training 
school,  where  he  has  fallen  right  in  with  the  other  people,  and  the 
mother  who  sacrificed  herself  is  of  no  longer  any  consequence  in  his 
mind  because  she  doesn't  know  enough  to  vote.  In  this  country 
one  hears  that  the  young  people  are  growing  up  with  less  respect  for 
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their  mothers  than  they  had  when  they  were  children.  Untloubtedly 
this  eflfect  of  exercising  the  ballot  would  be  felt  in  the  United  States  as 
in  Finland  if  it  were  granted  to  the  women  of  the  land. 

STATEMENT    OF    MISS    ANNE   FITZHUGH    MILLEE,   PEESIDENT 
GENEVA  (ONTAEIO  COUNTY.  N.  Y.)  POLITICAL  EQUALITY  CLUB. 

Miss  Miller.  Gentlemen  and  members  of  the  committee,  I  ask 
your  attention  for  three  minutes.  For  over  half  a  century  the 
women  of  our  land  have  come,  year  after  year,  to  remind  the  legis- 
lators of  their  duty  to  help  change  the  laws  that  force  us  to  pay 
taxes  and  forbid  us  to  say,  by  vote,  whom  or  what  we  want.  In 
tones  of  appeal,  in  tones  of  warning,  we  repeat  the  grand  and  awful 
phrase  ''Taxation  without  representation  is  tyranny."  It  seems 
to  float  in  the  air  as  high  above  your  heads  as  the  flag  on  the  dome 
of  the  Capitol  and  to  concern  you  much  less.  I  hope  to  bring  its 
meaning  home  to  you  in  three  words,  and  I  thank  Governor  Hughes 
for  teaching  me  these  words,  ''something  for  nothing.'^  The  gov- 
ernor denounces  race-track  and  other  gambling  l)ocause  of  this 
demoralizing  basis,  "something  for  nothing."  We  denounce  the 
law  which  denies  us  the  ballot,  because  it  involves  both  you  and  us 
in  the  abominable  practice  or  "something  for  nothing."  I^et  me 
explain.  You  are  our  uncrowned  sovereigns,  Hkewise  our  employees, 
employed  by  the  voters,  but  paid,  in  part,  by  women.  It  vseems 
ungracious  to  mention  this  fact,  l)ut  the  situation  demands  plain 
speech.  Do  you  realize  that  a  part  of  every  dollar  you  receive  from 
tne  Government  and  a  part  of  every  dollar  you  expend  for  the  Gov- 
ernment is  forced  from  citizens  who  are  prohibited  by  the  Govern- 
ment from  giving  their  consent  that  you  receive  and  disburse  tlieir 
money  ? 

The  case  in  a  nutshell  is  this:  The  law  comi)els  us  to  give  and  }rou 
seem  willing  to  take  our  "something  for  nothing."  The  something 
we  give  is  what  we  are  taxed,  the  nothing  we  get  is  the  vote  you 
withhold  from  us — the  just  equivalent  for  the  taxes  we  ])ay.  This 
equivalent  you  claim  for  yourselves,  but  deny  to  us. 

When  you  realize  your  position  and  your  responsibility,  I  believe 
ou  will  make  haste  to  give  us  the  vote,  for  your  own  sake  as  well  as 
or  ours.  In  the  meantime,  I  would  rather  be  as  we  are,  forced  to 
give  "something  for  nothing,"  then  to  be  as  you  are,  responsible  for 
taking  "something  for  nothing."  It  is  better  to  sufl*er  an  injustice 
than  to  be  responsible  for  an  injustice.  Think  of  this,  gentlemen, 
and  quickly  use  your  ability  to  right  yourselves  and  us,  bjr  grantint^ 
us  the  same  thing  you  claim  for  yourselves  for  the  something  we  all 
contribute  to  the  Government.  Are  we  not  like  yourselves,  fairly 
intelligent  and  wholly  responsible  citizens?  Treat  us  as  well  as  you 
treat  yourselves,  gentlemen,  and  you,  as  well  as  we,  shall  be  the 
better  for  it.     All  we  ask  is  fair  play,  something  for  something. 

STATEMENT    OF   MES.  ELLA   S.   STEWAET,  PEESIDENT  OF   THE 
ILLINOIS  WOMAN  STJFFEAGE  ASSOCIATION. 

Mrs.  Stewart.  Mr.  Chairman  and  gentlemen  of  the  connnittee:  I 
wish  to  speak  of  the  last  objection  behind  which  masculine  opposition 
to  the  emranchisement  of  women  has  retreated. 
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A  few  days  ago  I  had  a  letter  from  a  Member  of  Congress  who 
frankly  admitted  that  he  saw  no  fault  in  the  arguments  for  woman 
suffrage.  Personally,  he  said,  he  '^ would  be  pleased  to  see  the 
women  of  the  country  share  in  all  the  political  rights  enjoyed  by 
men,"  but  he  said  there  was  not  sufficient  aemand  for  it.  He  said,  "1 
do  not  mean  a  passive  sentiment.  It  must  be  an  active  force,  and  it 
must  assert  its  demands.''  When  I  reread  that  sentence  I  wondered 
if  it  were  a  challenge  to  American  suffragists  to  forge  ahead  of  our 
English  sisters  in  strenuous  campaigning.  However,  in  the  English  - 
Parliament  last  week  Hon.  Herbert  Gladstone  pubhcly  declared  that 
he  found  no  fault  with  this  just  cause,  but  declared  that  the  women 
had  not  sufficiently  emphasized  their  desire  for  suffrage.  This  was 
the  objection  in  a  country  where  6,000  meetings  on  the  subject  were 
held  in  a  year,  with  thousands  upon  thousands  petitioning  and  hun- 
dreds of  women  gladly  ffoiujg  to  prison  to  advance  the  cause. 

We  are  left  to  wonder  just  what  is  the  test,  what  the  arbitrary 
standard,  that  members  of  State  legisUtures  or  Congress  have  set  for 
us  to  sufficiently  impress  them. 

This  seems  to  me  the  most  unfair  of  all  the  objections  to  the 
enfranchisement  of  women.  It  impUes  an  admission  of  the  justice 
and  righteousness  of  the  plea.  If  it  were  not  right  in  itself  and  did 
not  harmonize  with  the  ideals  of  our  Government,  numbers  should 
not  be  an  argument  for  it. 

If  the  problem  were  once  definitely  stated  to  us,  and  we  could  know 
the  numerical  standard  set  for  us,  there  would  be  greater  incentive 
to  measure  up.  As  it  is,  how  can  we  know  when  our  proof  is  suffi- 
cient? How  can  we  prove  the  vast  number  of  women  who  to-day 
most  earnestly  desire  enfranchisement? 

There  is  absolutely  only  one  way  to  find  out,  and  that  is  to  take  a 
vote.  The  ballot  is  the  only  medium  provided  to  take  authoritative 
census  of  opinions  on  any  subject.  Knowledge  gained  by  this  method 
would  be  official  and  definite.  Without  an  official  vote  one  may 
guess  one  way  and  another  another,  but  neither  can  be  certain.  So, 
even  if  it  were  conceded  that  the  women  who  wish  to  be  enfran- 
chised must  wait  for  the  majority  of  those  who  do  not,  I  claim  that  it 
is  unfair,  un-American,  uncfemocratic,  to  prejudge  the  question;  to 
decide  against  us,  as  has  been  done  in  tne  past,  without  definite 
knowledge  and  A\ath  insufficient  evidence. 

But  now,  with  this  orderly  and  official  method  withheld,  what  is 
next  best  way  to  demonstrate  the  number  of  women  whose  self- 
respect  demands  promotion  from  the  classes  of  citizens  deemed  inca- 
Eable  of  self-government  ?  Is  it  by  petition  ?  If  so,  our  cause  should 
ave  received  great  consideration,  for  I  doubt  if  the  United  States 
Congress  or  the  majority  of  our  State  legislatures  have  received  more 
or  greater  petitions  on  any  other  subject. 

Cast  year  the  women  of  Chicago  worked  to  secure  municipal  suf- 
frage as  a  provision  in  the  new  charter  which  was  being  framed. 
One  hundred  of  the  most  prominent  organizations  in  that  one  city 
joined  in  this  movement. 

One  of  our  working  committees  circulated  petitions,  and  those  few 

women,  working  a  lew  days  each,  secured  enough  signatures  to 

cover  solidly  nearly  a  hundred  yards  of  muslin.     We  could  have 

carpeted  and  papered  the  room*  of  the  convention.     But  no  one 

-ispemcd  greatly  impressed  by  the  significance  of  the  mathematics  of 
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that  exhibit,  nor  computed,  as  they  might  have  done,  the  number 
of  Chicago  citizens  who  would  thus  nave  spoken  if  the  canvass  could 
have  been  thorough.  As  it  was,  a  round  of  laughter  filled  the  room 
as  these  yards  of  signatures  were  unrolled  and  no  member  seemed 
to  value  this  demonstration  of  silent  entreaty. 

I  beheve  you  will  agree  with  me  that  wnile  the  sacred  right  of 
petition  has  not  been  repealed  that  it  is  a  defunct  expedient.  With- 
out a  vote  then,  and  witn  the  inadequacy  of  the  petition,  how  may 
women  speak  on  this  (juestion? 

I  beheve  the  best  incUcation  of  the  attitude  of  women  in  this  matter 
is  to  be  found  in  organizations  of  women.  There  are  great  national 
bodies  of  women,  with  hundreds  of  thousands  of  members,  which 
have  indorsed  woman  suffrage.  The  attitude  of  organized  women 
is  fairly  representative  of  millions  of  women  who  can  not  actively 
belong  to  such  organizations.  Every  race,  every  class,  speaks 
through  its  leaders.  You  do  not  demand  that  all  farmers,  all  mmers, 
all  shipbuilders,  all  negroes,  nor  all  Indians  shall  ask  for  legislation, 
but  you  take  the  attitude  of  the  leaders  as  significant  or  general 
sentiment. 

Without  a  vote  on  this  question,  without  even  the  opportunity  to 
sign  a  petition,  without  the  opportunity  to  speak  through  organiza- 
tions of  women,  there  are  multitudes  of  isolated  women  in  our  country 
who  desire  the  dimity  of  citizenship  and  the  protection  and  power 
of  the  ballot.  Tney  are  voiceless  by  necessity.  How  unjust  to 
count  them  with  the  opposition  or  the  indifferent  and  to  ignore  them. 
Thousands  are  too  busy  doing  the  factor}^  work,  the  fann  work,  the 
pioneer  work,  too  busy  taking  care  of  their  families,  or  too  poor  to 
make  pilgrimages  to  legislatures  to  ask  for  the  ballot. 

But  they  want  it.  I  know  many  hundreds  of  farmer  women,  for 
instance,  the  very  sinew  of  patriotic  and  intelligent  womanhood, 
who  smart  under  the  disgrace  of  disfranchisement.  They  have  no 
way  to  express  their  wishes  for  the  ballot.  They  look  to  their  leaders 
to  secure  it  for  them.  And  again,  in  the  resolutions  of  organized 
women  the  mathematician  can  deduce  only  argument  for  tlie  suf- 
fragists, for  while  many  national  bodies  of  women  have  declared  for 
suffrage,  not  one  organization  of  national  proportions  has  organized 
against  it. 

Moreover,  it  can  not  be  possible  that  the  women  of  Colorado,  Utah, 
Idaho,  and  Wyoming  are  aifferent  from  the  rest  of  American  women. 
They  have  come  from  every  State,  and  while  the  proportion  of  women 
in  tnose  States  who  actively  worked  for  the  ballot  was  only  about  the 
same  as  usually  ask  for  it,  yet  statistics  show  that  as  great  a  propor- 
tion of  women  as  men  have  exercised  the  privilege  since  it  has  been 
granted  them,  showing  the  latent  sentiment  that  must  have  previously 
existed. 

Again  the  solicitude  of  the  opposition  for  the  women  who  do  not 
want  the  ballot  seems  rather  superfluous  when  we  remember  that 
granting  the  right  would  infUct  no  compulsion.  If  she  did  not  wish 
to  exercise  the  privilege,  she  could  join  the  company  of  several  mil- 
y^fls  of  men  who  every  election  fail  to  cast  their  votes.  It  is  not  the 
inaifferent  women  who  would  be  oppressed.  The  oppression  is  felt 
only  by  the  women  who  wish  to  vote  and  can  not. 

Under  aU  circumstances,  a  larger  proportion  of  women  have  asked 
for  tihis  right  than  you  could  reasonably  expect.     It  must  be  remem- 
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bered  that  few  people,  comparatively,  of  either  sex,  have  much  initia- 
tive in  governmental  matters.  Women  are  not  more  passive  in  this 
movement  than  the  majority  of  men  are  in  governmental  changes. 
All  are  apt  to  accept  conditions  as  they  find  them,  even  though  they 
inwardly  protest.  However,  I  suppose  it  is  really  true  that  our  great 
weakness  in  this  struggle  has  resulted  from  what  has  traditionally 
been  counted  our  greatest  virtue — patience. 

I  sometimes  think  we  should  have  the  clearness  of  vision  of  the 
little  boy  whose  mother  had  been  giving  him  a  disquisition  on  the 
humanities  and  fine  conduct.  Then  she  began  to  catechise  him  and 
said,  "Now,  Johnnie,  if  you  are  always  kind  and  patient  and  forgiving, 
what  will  your  playmates  think?''  and  she  was  surprised  when  her 
practical  young  nopeful  said,  "^Vhv,  thev'd  think  they  could  lick  me 
all  the  time.'' 

Gentlemen,  we  have  borne  unjust  burdens  patientlv.  The  women 
of  this  country  have  not  fomented  rebellions,  trundled  cannon,  nor 
talked  treason.  They  have  taken  their  share  in  the  hard,  serious 
work  of  the  nation,  helping  to  build  up  a  better  civilization.  And 
they  have  reasoned  away  every  objection  to  their  enfranchisement 
except  those  grounded  on  obstmacy  or  prejudice.  They  have  faith 
to  believe  that  these  degrading  limitations  shall  soon  be  removed  and 
that  justice  once  more  may  triumph  in  this  nation  dedicated  to  justice 
and  equality. 

STATEMENT  OF  MES.  IDA  HTJSTED  HAEPEE. 

Mrs.  Harper.  Gentlemen  and  members  of  the  committee:  Since 
the  representatives  of  the  National  Woman  Suffrage  Association  last 
appeared  before  this  committee,  two  jears  ago,  two  nations  of  Europe 
have  conferred  the  complete  franchise  on  their  women  and  one  has 
practically  granted  municipal  suffrage.  Finland  in  1906  enfran- 
chised all  women  on  exactly  the  same  terms  as  men  and  made  them 
eligible  to  all  offices  including  the  parliamentary.  This  measure 
was  the  result  of  great  deliberation  and  careful  procediue,  decided 
upon  by  a  carefully  selected  commission,  passed  by  all  the-  four 
cnambers  of  the  Diet  with  but  one  dissenting  voice,  and  signed  by 
the  Czar.  About  300,000  women  were  thus  enfranchised.  At  the 
next  election  all  parties  put  women  on  their  tickets  and  one  year  ago 
this  month  19  were  elected  to  Parliament  and  are  now  sitting  in  that 
body.  At  this  election  fully  as  large  a  proportion  of  women  as  of 
men  voted,  and  in  some  districts  it  was  larger. 

The  women  of  Norway,  since  1901,  have  possessed  the  complete 
municipal  franchise  and  eligibility  to  the  city  councils.  Several  hun- 
dred have  been  elected  as  aldermen,  0  in  Christiana  at  the  recent  elec- 
tion. A  very  large  number  use  the  franchise:  in  some  places  90  per 
cent.  In  1907  the  full  ])arliamentary  sufl'rage  was  conferred  with  a 
tax-paying  (|ualification  so  small  that  even  domestic  serv^ants  can 
meet  it,  and  the  wife  may  vote  on  the  husband's  income.  Alnnit 
350,000  women  thus  became  electors. 

At  last  accounts  the  ParUament  of  Denmark  had  given  the  tllirrt 
reading  to  a  bill  for  the  municipal  franchise  for  women,  and  it'^is 
dou])tless  now  a  law.  In  Sweden  the  movement  for  woman  sufl'rage 
is  so  far  advanced  as  to  insure  its  success  w  ithin  the  next  year  or  two. 
In  the  Netherlands,  the  full  franchise  for  women  has  been  placed  in 
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the  proposed  new  constitution,  and  only  the  overtlirow  of  the  present 
Government  will  prevent  its  adoption.  Women  of  Great  Britain 
have  had  municipal  suffrage  for  nearly  forty  vears,  and  witliin  a  few 
months  the  Pariiament  has  made  them  eligible  as  mayors,  as  town 
and  county  councilors,  and  as  presidents  of  the  councils.  This  bill 
passed  the  conservative  House  of  Lords  by  a  vote  of  73  to  46,  while 
there  were  only  15  votes  against  it  in  the  Ilouse  of  Commons.  At  the 
first  election  thereafter  7  cities  elected  women  to  their  councils.  Last 
Friday  a  bill  to  give  women  the  complete  parliamentary  franchise 
passed  its  second  reading  in  the  House  of  Commons  by  a  vote  of  271 
to  92 — three  in  favor  to  one  opposed,  and  420  members  are  pledged 
to  vot«  for  some  kind  of  suffrage  bill. 

These  statements  illustrate  tne  actual  political  progress  of  women 
in  European  countries  within  the  past  two  years,  and  many  steps 
forward  in  others  might  be  cited  if  time  perimtted. 

During  this  period  what  have  been  the  concrete  gains  for  women 
in  the  United  States,  the  nation  alleged  to  give  them  more  rights  than 
any  on  the  face  of  the  earth?  The  answer  can  be  given  in  a  very  few 
wortls:  ''There  has  not  been  one.''  How  many  political  privileges 
have  been  secured  within  the  past  ten  years?  Not  one.  There  is  tlie 
shameful  record  in  all  its  nakedness,  and  let  those  who  boast  of  this 
glorious  Republic  make  the  best  of  it.  While  the  legislative  bodies  of 
most  of  the  progressive  nations  throughout  the  world  are  moving 
forward  toward  the  political  recognition  of  women,  those  of  the 
United  States  are  standing  stock-still,  just  where  they  were  at  the 
beginning  of  their  existence,  and  resisting  every  effort  to  move  them 
from  their  medieval  position. 

When  we  women  go  abroad  to  our  great  interiiati(mal  meetings  we 
meet  there  the  delegates  from  New  Zealand,  who  have  been  fully 
enfranchised  since  1893;  from  Australia,  who  have  had  the  complete 
suffrage  and  the  right  to  sit  in  Parliament  for  the  past  six  years,  ever 
since  their  States  were  federated  into  a  commonwealth;  from  Fin- 
land and  Norway,  with  their  full  political  rights;  from  Great  Britain, 
with  the  municipal  vote  and  rights  to  office;  from  Denmark,  and 
from  our  neighbor,  Canada,  with  the  municipal  franchise;  yes,  and 
even  the  women  of  Russia,  who  tell  us  that  representatives  in  the 
douma  of  every  political  party  are  in  favor  of  givmg  votes  to  women. 
What  are  we  to  answer  to  the  amazed  inquiries  why  we  of  the  Ignited 
States  have  no  voice  in  a  Government  whose  greatest  pride  is  that  of 
being  founded  on  individual  representation?  Shall  we  say  it  is 
because  our  men  are  not  as  just  and  generous  as  those  of  other  nations? 
Or  shall  we  take  the  other  horn  of  the  dilemma  and  say  it  is  because 
our  women  are  not  so  capable  of  being  trusted  with  it?  No  one  can 
truthfully  say  it  is  be<5ause  our  women  do  not  want  it,  for  they  have 
worked  far  longer  and  harder  for  it  than  have  those  of  all  these  other 
countries  combmed. 

This  year  the  suffragists  of  the  United  Stales  will  observe  the 
sixtieth  anniversary  of  the  first  woman's  rij.dits  convention  ever  held 
in  all  history,  that  one  which  met  in  Seneca  Falls,  N.  Y.,  the  home 
of  Elizabeth  Cady  Stanton,  in  1848.  First  among  the  rights  which 
it  demanded  for  women  was  that  of  suffrage.  After  three-score 
years'  continuous  agitation,  education,  and  organization  what  are 
the  meager  results  we  face  to-day?  In  one  State,  Kansas,  women 
have  a  fimited  municipal  franchise;  in  Iowa,  Louisiana,  Montana, 


14  RIGHT  OF   WOMEN   TO   VOTE. 

and  the  villages  of  New  York  a  slired  of  taxpayers'  suffrage;  in 
about  one-half  of  the  States  a  partial  school  vote.  Not  in  one  have 
women  the  same  voice  in  school  affairs  that  men  have,  and  in  order 
to  exercise  what  they  do  possess  they  must  comply  with  all  the 
formalities  required  oi  men  to  vote  for  every  oflBcial  up  to  President 
of  the  United  States.  In  4  out  of  46  States — Wyommg,  Colorado, 
Idaho,  and  Utah — women  are  fully  enfranchised  on  exacSy  the  same 
terms  as  men.  All  of  these  4  States  took  this  action  within  six  years, 
from  1890  to  1896,  and  it  looked  as  if  the  time  had  come  when  woman 
suffrage  would  sweep  the  western  part  of  the  coimtry.  No  sooner 
had  women  begun  to  use  their  new  privilege,  however,  than  the 
word  was  passea  to  surrounding  States  not  to  make  the  fatal  mistake 
of  putting  this  power  into  the  hands  of  women.  Who  passed  this 
word  ?  It  is  not  necessary  to  speak  definitely  on  this  pomt  to  poli- 
ticians. 

And  so,  after  two  generations  have  passed,  we,  the  descendants  of 
those  pioneers,  find  ourselves  also  at  the  feet  of  our  rulers  beg^ng 
for  what  must  be  the  acknowledged  prerogative  of  citizenship  m  a 
republic  and  a  democracy  if  these  are  anything  but  empty  words. 
Our  mothers  and  their  mothers  saw  their  claims  ignored,  while. a 
million  negro  men,  but  yesterday  plantation  slaves,  were  endowed 
with  this  sacred  privilege.  We,  their  daughters,  behold  our  prayers 
treated  with  contempt,  while,  not  once  but  everv  year,  a  milUon  men 
from  the  slums  of  the  Old  World  walk  out  of  the  steerage  of  the 
ships  to  become  enfranchised  citizens  and  ultimately  to  vote  against 
giving  the  suffrage  to  American-bom  women.  And  while  we  have 
stood  aside  and  hstened  to  the  grave  discussion  as  to  whether  women 
would  really  uplift  and  purify  the  ballot,  we  have  seen  the  Govern- 
ment rounding  up  the  blanketed  Indians  from  the  reservations, 
forcing  this  zealously  guarded  ballot  upon  them  and  spending  thou- 
sands of  dollars  to  teach  them  how  to  use  it.  Is  it  strange  if  some- 
times the  unreasoning,  illogical  female  mind  wonders  whether  women 
would  have  had  to  wait  all  these  years  if  their  ballots  could  have 
been  classed  as  purchasable  commodities?  But  even  with  the  wel- 
come of  the  Indian  into  the  poUtical  fold,  feathers,  war  whoop,  and 
tomahawk,  our  humiUtaion  was  not  complete,  but  the  Government 
must  reach  out  and  confer  the  carefully  treasured  franchise  upon 
the  Porto  Rican  and  Filipino  men,  the  great  mass  of  whom  had  not 
the  slightest  conception  of  its  meaning.  And  on  the  consecrated 
floor  of  Congress,  where  no  woman's  foot  shall  tread,  there  sits  a 
Representative  of  Filipino  men  who  can  not  speak  the  English  lan- 
guage, with  the  oromise  that  a  Porto  Rican  brother  shall  soon  have 
a  place  by  his  siae. 

It  is  not  surprising  that  the  forefathers  excluded  women  from  the 
electorate,  for  they  also  excluded  them  from  everything  else,  but 
the  reasons  that  obtained  then  no  longer  exist.  All  the  old  objec- 
tions have  been  swept  into  oblivion.  Women  are  not  now  regarded 
by  the  law  as  chattels  or  held  as  minors  after  they  are  of  legal  age. 
Cfnce  prevented  by  statute  from  holding  property,  they  now  pay 
annual  taxes  of  billions  of  dollars.  From  being  looked  upon  merdy 
as  consumers  and  occupied  wholly  in  imremunerated  labor,  they 
have  become  an  army  of  producers,  and  5,000,000  of  them  are  engaged 
in  occupations  outside  the  home.  For  many  years  it  was  argued 
that  women  .^^hould  not  vote  because  they  coufd  not  take  part  in  war, 
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serve  as  police,  or  help  put  out  fires.  Nowadays  the  taxpayers  pro- 
vide a  fire  department,  and  the  waiting  list  of  men  anxious  to  get  on 
the  police  force  does  not  seem  likely  very  soon  to  need  a  reenforce- 
ment  of  women.  There  appears  to  be  a  great  sufficiency  of  men  for 
both  the  fire  and  police  departments,  willing  and  glad  to  serve  their 
country  in  this  capacity,  and  their  number  would  not  be  any  less  if 
women  could  vote.  There  must  be  other  factors  in  war  besides 
those  who  stand  up  and  shoot  each  other;  there  must  be  the  large 
corps  of  nurses  on  the  scene  of  action,  and  of  those  who  stay  behind 
to  prepare  and  forward  the  suppUes;  and  especially  a  vast  army  who 
remain  at  home  and  look  after  the  houseliolds  and  the  business. 
Women  do  their  full  share  in  all  these  capacities,  and,  what  is  beyond 
everything  else,  they  bear  and  rear  the  soldiers,  and  what  kind  of 
war  would  it  be  if  tnere  were  not  any  soldiers?  Besides,  there  is  no 
provision  in  any  election  law  that  the  voter  must  be  able  to  join  the 
army.  If  there  were,  the  most  of  those  who  will  not  let  women  vote 
because  they  can  not  fight  would  have  to  enter  the  ranks  of  the 
disfranchised. 

There  used  to  be  a  stereotyped  objection  that  women  were  not  men- 
tally comp>etent  to  vote.     The  logical  and  reasoning  male  mind  never 
seemed  to  see  any  incongruity  between  this  argument  and  the  enfran- 
chisement of  the  negroes,  the  immigrants,  and  the  Indians;  but  let 
that  pass,  for  it  also  is  now  obsolete.     High  schools  throughout  the 
country  are  graduating  nearly  three  times  as  many  girls  as  boys. 
There  are  at  present  about  40^000  women  in  the  United  States  hold- 
ing college  degrees.     Fully  that  number  are  now  studying  in  the  col- 
leges, and  they  are  ranking  so  high  in  scholarship  and  takmg  so  many 
honors  that  some  of  the  institutions  are  " segregating'^  them  into 
classes  by  themselves,  so  that  the  feelings  of  the  male  students  shall 
not  be  hurt.     Although  there  are  nearly  2,000,000  more  men  than 
women  in  the  United  States,  women  already  form  considerably  more 
than  one-third  of  the  entire  student  body,  and  their  percentage  of 
increase  is  steadily  gaining  over  that  of  men.     In  a  few  decades  one- 
half  of  all  the  college  graduates  in  the  country  will  be  women.     There 
we  about  3,500  women  ministers,  over  1,000  lawv^ers,  nearly  7,500 
physicians. 

It  is  perhaps  not  necessary  to  go  further  into  statistics  to  prove  that 
women  have  minds.  This  is  now  very  generally  conceded.  In  olden 
times  men  just  as  wise  in  their  generation  as  the  men  of  to-day  are  in 
theirs  gravely  argued  that  women  had  no  souls.  We  have  never  been 
able  to  disprove  that  statement,  but  perhaps  there  is  not  a  very  close 
connection  between  souls  and  suffrage.  The  only  point  we  wish  to 
make  is  that  everything  in  the  shape  of  an  argiunent  against  woman 
suffrage  has  been  relegated  to  Umbo,  where  it  belongs,  and  that  no 
class  of  citizens  ever  was  enfranchised  who  were  so  well  equipped  with 
all  the  qualities  desirable  for  an  electorate  as  are  the  women  of  to-day. 
But  the  opponents  have  now  made  a  last  stand  with  their  backs 
•gainst  the  wall.  When  we  ask  for  it  now  they  fire  off  a  whole  volley 
OT  blank  cartridges  in  a  single  sentence,  '^ Women  don't  want  it." 
"But  we  do,  or  we  wouldn't  be  working  ourselves  to  death  for  it/' 
we  answer.  ''We  maintain  a  large  organization  and  raise  man  7  thou- 
sands of  dollars  every  year  in  order  to  obtain  it,  and  our  leaders  are 
among  the  ablest  women  the  age  has  produced/'     **0,  yes;  that  may 
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be  true,  but  the  majority  of  women  do  not  want  it.  Go  and  convert 
your  own  sex/' 

Here  then  is  an  idea:  It  is  the  policy  of  the  Government  not  to 
confer  the  franchise  on  any  class  of  citizens  until  the  majority  of 
them  demand  it.  So  we  study  the  history  of  the  various  extensions 
of  the  suffrage;  first  during  tlie  colonial  period;  again  in  the  eariy 
days  of  the  Federal  Government  when  the  workingmen  were  enfranch- 
ised; after  the  civil  war  when  the  great  mass  of  negro  men  was 
broujrht  into  the  electorate;  down  to  the  latest  examples  where  the 
Indians  were  compelled  to  give  up  their  tribal  relations  and  become 
voting  citizens,  and  the  Porto  Ricans  and  Filipinos  were  received 
with  open  arms.  But  in  this  study  the  undeniable  fact  is  developed 
that  in  not  one  single  instance  did  a  majority  or  even  a  considerable 
minority  ask  to  come  into  the  voting  body.  Indeed  with  the  excep- 
tion of  the  workingmen  there  was  no  demand  at  all,  but  each  class 
was  enfranchised  because  the  leaders  of  one  party  or  the  other  saw 
a  political  advantage  to  be  gained  by  it.  Thus  this  last  excuse 
for  not  enfranchising  women  falls  to  the  ground  as  utterly  discredited 
as  all  that  preceded  it. 

But  no  matter  how  fallacious  the  opposition,  we  have  to  meet  it; 
and  so  short  a  time  a^o  when  a  commission  was  appointed  to  prepare 
a  new  charter  for  Chicago,  the  women  of  that  wretchedly  governed 
city  determined  to  be  included  in  the  suffrage  clause  of  ttie  charter. 
Knowing  that  they  would  have  to  encounter  this  hackneyed  objection 
that  the  women  do  not  want  it,  the  Suffrage  Association  called  others 
to  its  assistance  and  at  the  hearing  granted  by  the  charter  commission 
it  was  addressed  by  the  official  representatives  of  a  great  number  of 


Chicago  University  women's  societies,  associations  for  everj'  good 
purpose,  and  they  presented  a  petition  225  feet  long.  The  meeting 
was  thoroughly  repn»sentative  of  Chicago  women  and  of  their  desire 
for  a  vote  on  municipal  questions,  and  yet  the  commission  refused 
to  incoq^orate  woman  suffrage  in  the  charter.  When  this  finally  was 
submitted,  320.000  out  of  the  500,000  qualified  voters  failed  to  go  to 
the  polls.  Think  of  it!  Nearlv  100,000  of  Chicago^s  best  citizens 
pleading  for  a  vote  and  refused,  and  almost  three-fourths  of  those 
entitled  to  vote  declining  to  do  so.  And  almost  at  the  very  moment 
when  a  Chicago  commission  perpetrates  this  outrage  on  women,  the 
Parliament  of  Great  Britain,  where  they  have  exercised  the  municipal 
suffrao:e  for  forty  years,  bv  an  over^vhelIning  majority,  makes  them 
eligible  for  niayors  and  aldermen. 

A  convention  is  now  in  session  in  Michigan  to  frame  a  new  constitu- 
tion. The  women  of  that  State  have  been  making  herculean  efforts 
to  secure  a  clause  for  woman  suffrage,  and  last  month  a  hearing  was 
granted.  As  many  and  as  varied  associations  sent  their  representa- 
tives as  at  Chicago;  the  organized  womanhood  of  the  State  asked  for 
this  measure.  The  committee  said  it  was  the  most  dignified,  lofflcal, 
and  able  hearing  that  had  been  held.  Doctor  Shaw,  president  of  the 
national  association,  was  among  the  speakers.  The  governor  of  the 
State  was  present  and  almost  the  entire  constitutional  convention, 
filling  the  assembly  room  of  the  legislature.  At  the  close  of  her 
address  they  crowded  around  her  and  said,  ''If  the  vote  could  be 
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taken  now,  the  measure  would  bee  arried  unanimously.''  Two  weeks 
later  it  was  defeated  by  almost  a  two-thirds  majority  of  the  conven- 
tion. Why  this  change  of  heart?  Not  because  the  delegates  had 
heard  from  the  women  of  Michigan  that  they  did  not  want  the  suf- 
frage: but  because  they  had  heard  from  the  men  who  did  not  want 
them  to  have  it. 

You  often  read  in  newspaper  editorials  of  a  ''large  and  influential 
association  of  women''  to  oppose  the  granting  of  suffrage.  After  all 
these  years  this  '*large  and  mfluential  body''  is  organized  in  just  two 
States.  It  has  a  society  in  Boston,  one  in  Brooklyn,  and  one  in  Buf- 
falo. They  have  never  held  a  convention  and  never  a  meeting  that 
could  not  Be  accommodated  in  the  parlor  of  a  member.  If  the  entire 
list  of  names  were  presented  here  you  would  not  recognize  more  than 
two  or  three  of  them,  perhaps  not  so  manv.  Thev  are  women  known 
only  in  their  o^^^l  social  circle.  In  the  Woman  Suffrage  Association 
you  wiU  find  the  names  of  all  the  women  of  the  country  most  promi- 
nent in  education,  philanthropy,  civics,  and  the  reform' and  progress- 
ive movements  of  tne  day.  Or  the  women  who  have  expressed  them- 
selves at  all  on  the  subject  the  immense  majority  have  declared  in 
favor  of  the  suffrage. 

Xo  one  has  a  nght  to  interj^ret  for  those  wlio  have  not  spoken. 

Reforms  are  never  carried  forward  by  the  masses,  but  by  the  leaders. 

This  we  do  know,  that  in  everv'^  State  and  ever>'  county  where  the 

women  have  the  francliise  they  use  it  in  as  large  a  proportion  as  the 

men,  and  this  is  the  strongest  proof  which  can  be  offered  tliat  they 

do  want  it  whether  they  are  aware  of  this  fact  or  not  before  they  get 

it.    But  if  men  are  not  satisfied  with  this  proof  then  what  will  they 

have?     Do  they  desire  that  our  women  snail  leave  their  homes  en 

masse  and  demonstrate  their  wishes  after  the  manner  that  is  now 

being  employed  in  Great  Britain?     We  are  alread}^  seeing  indications 

of  these  methods  in  New  York  City.     The  movement  for  woman 

suffrage  will  not  always  remain  in  the  wise  and  conserv^ative  control 

of  those  who  now  have  it  in  charge.     When  the  fearless  and  aggressive 

women  of  the  present  day  look  back  over  sixty  years  of  cfignified 

womanly  effort  and  see  that  it  has  been  rewarded  with  an  almost 

continuous  series  of  failures,  is  it  not  reasonable  that  they  should 

change  the  tactics?     Those  who  oppose  the  English  method  should 

come  forward  with  some  new  suggestions. 

Examine  for  a  moment  the  present  situation.  Legislatures  will  no 
longer  submit  this  question  to  the  voters.  It  has  l)een  nearly  ten 
years  since  the  women  have  been  al)le  to  secure  from  a  legislature  the 
submission  of  a  woman-suffrage  amendment.  The  reason  for  this 
was  frankly  stated  a  short  time  ago  when  those  of  California  appealed 
to  a  member  to  know  why  he  voted  against  the  submission  in  that 
State:  '^Because  it  is  easier  to  defeat  you  here  than  it  would  l)e  at 
*n  election!"  Here  then  is  the  status  of  those  who  are  trying  to 
secure  the  suffrage  for  women:  The  legislatures  themselves  can  not 
grant  it  and  they  will  not  submit  the  question  to  the  electorate,  the 
<Hily  power  that  can  bestow  it.  Was  ever  a  body  of  citizens  hi  as 
belpless  a  position?  It  is  this  anomalous  and  outrageous  situation 
^ch  brin^  us  to  you,  the  sole  tribunal  to  whom  we  can  look 
for  relief .  iTiere  are  but  two  ways  in  which  the  women  of  the 
United  States  can  ever  be  enfranchised — through  a  majority  vote  of 
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the  electors  of  each  State  or  tlirough  an  amendment  to  the  National 
Constitution.  The  le^latures  vM  not  submit  it  to  the  electors. 
All  the  talk  about  their  being  willing  to  do  so  when  enough  women 
ask  for  it  is  mere  rubbish.  There  will  always  be  a  sufficient  influence 
behind  them  which  is  already  enfranchised  to  compel  them  not  to 
do  it. 

But  if  they  should  submit  it,  then  think  of  the  electorate  we  must 
face.  Would  you  be  willing  to  trust  the  question  of  your  own  poUtical 
liberty  to  their  mercies?  You  would  nnd  yourselves  disfranchised 
at  the  first  election.  The  whites  would  take  away  the  suffrages  of 
the  blacks  if  they  could,  and  vice  versa.  The  rich  would  disfranchise 
the  poor  and  the  latter  would  joyfully  do  the  same  for  the  rich.  We 
have  seen  in  France  what  the  unbehevers  would  do  for  the  church, 
and  doubtless  there  are  church  people  and  fanatics  in  this  country 
who  would  rejoice  to  take  away  the  voting  privileges  of  those  who 
disapprove  their  policies;  while  m  each  of  the  above  classes  there  is  an 
element  opposed  to  giving  poUtical  rights  to  women.  It  is  a  very  great 
defect  in  our  Constitution  which  invests  one  body  of  citizens  with  the 
power  to  hold  another  body  in  a  state  of  perpetual  disfranchisement. 
There  is  no  such  provision  in  the  constitution  of  any  other  country 
in  the  world.  The  only  reparation  that  can  be  made  for  this  mistake 
is  to  amend  our  Constitution.  If  Congress  shall  continue  to  refuse 
to  women  this  only  just  and  feasible  method  of  redress  for  the  great 
wrong  which  has  been  done  them,  then  indeed  our  case  is  hopeless: 
but  that  august  assemblage  may  rest  assured  that  the  great  body  of 
educated,  tax-paying,  wage-earning*  women  now  conunff  upon  the 
scene  will  not  bear  this  indignity  as  patiently  as  have  tnose  of  the 
present  and  past  generations. 

How  does  Congress  stand  upon  this  question?  During  the  year 
just  past  there  was  scarcely  a  parUament  in  Europe  that  (fid  not  dis- 
cuss woman  suffrage  in  some  of  its  phases.  It  has  been  eighteen 
years  since  it  was  discussed  in  the  Congress  of  the  United  States, 
and  then  it  was  upon  the  admission  of  Wyoming,  in  which  poUtics 
played  so  large  a  part  that  the  merits  of  the  suffrage  question  were 
greatly  obscured. 

Eighteen  years  since  this  matter  which  so  vitally  concerns  one-half 
t  he  people  has  even  been  considered  in  the  national  legislative  body. 
In  Great  Britian  the  women  know  precisely  how  every  member  stands 
upon  it.  In  this  country  we  might  as  well  try  to  solve  the  riddle  of 
the  Spliinx.  There  the  platforms  at  woman-suffrage  meetings  are 
crowded  with  members  of  Parliament.  Here  we  can  scarcely  per- 
suade one  solitary  Member  of  Congress  to  shed  the  light  of  his 
countenance. 

During  these  eighteen  years  the  leaders  of  the  movement  have 
addressed  committees  of  Senate  and  House  nine  times.  It  is  sixteen 
years  since  we  have  had  a  favorable  report  from  the  Senate  committee. 
It  is  twelve  years  since  we  have  had  one  of  any  kind,  and  the  last  was 
merely  a  copy  of  an  adverse  report  that  had  first  begun  to  do  duty : 
1882.  The  last  report  from  the  House  Judiciary  Committee  w 
made  in  1894,  and  refused  the  petition  of  the  women.  The  last  tin 
I  myself  addressed  the  Senate  committee  we  had  with  us  our  de 
leader,  who  had  been  coining  here  to  the  Capitol  for  almost  fortjSi 
years  to  beg  for  women  that  citizen's  right  which  is  so  freely  jgiveni^c 
the  lowest  of  men  without  the  asking,  and  one  member  of  tne 
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mittee  said,  **Miss  Anthony,  I  promise  you  this,  you  shall  have  a 
report."  That  was  four  years  ago,  but  we  waited  in  vain  for  the 
pleasure,  or  pain,  of  reading  that  report.  '*What  is  needed  more 
than  anything  else,"  Miss  Anthony  used  to  say,  ''is  a  watching  com- 
mittee, to  see  that  we  get  a  report."  When  the  militant  suffragists, 
who  are  now  on  the  way,  take  tnis  work  out  of  the  hands  of  those  who 
have  been  coming  here  in  vain  for  so  many  years,  they  will  probably 
organize  a  *4obby  "  with  all  that  the  name  implies,  and.  perhaps  it  will 
know  how  to  get  some  expression  from  these  committees. 

But  before  that  day  arrives  we  can  not  but  wish  that  we  ourselves 
were  able  to  present  this  question  in  such  a  way  that  you  would  con- 
sider it  of  enough  importance  for  you  to  make  a  report  of  some  nature 
upon  it.  You  are  the  chosen  representatives  of  one-half  of  this  great 
nation,  selected  because  of  your  wisdom,  judgment,  and  commanding 
ability.  If  you  can  not  grant  our  request  to  recommend  action  by 
Congress,  we  long  to  have  you  tell  us  at  least  where  we  have  made 
mistakes,  what  is  the  matter  with  us  that  the  men  of  our  country- 
will  not  place  the  confidence  in  us  that  the  men  of  other  countries 
place  in  their  women,  and  what  we  can  do  to  make  ourselves  worthy 
of  the  great  gift  we  ask.  But  if  you  are  readv  to  say  to  the  Congress 
that  we  have  proved  the  right  of  women  to  the  suffrage  and  their  fit- 
ness for  it,  ana  to  recommend  that  we  may  carry  our  case  to  the  legis- 
latures of  the  States,  then  indeed  we  shall  go  forth  with  fresh  courage 
and  strong  hope  to  win  what  we  believe  will  help  women  to  redeem 
the  world. 

STATEMENT  OF  ME8.  ELLA  HAWLET  GEOSSETT,  PEESIDENT  OF 
THE  NEW  YOEK  STATE  WOMAN  SUFFEAGE  ASSOCIATION. 

Mrs.  Crossett.  Mr.  Chairman  and  members  of  the  committee:  We 
think  that  you  have  arrived  at  the  conclusion  before  this,  that  in  a 
repubUcan  form  of  government  all  the  people  should  have  a  voice  in 
the  Government.  Yet  legislators  make  as  an  excuse  to  further  ex- 
tending the  suffrage,  that  the  women  do  not  want  it. 

I  have  been  an  officer  in  the  New  York  State  Suffrage  Association 
for  the  past  sixteen  years,  consequently  ought  to  know  something  of 
the  progress  that  has  been  made  in  our  organization  and  also  in  others 
that  were  not  started  for  the  purpose  of  pushing  the  suffrage  question 
but  are  doing  so  now. 

Sixty  years  ago  the  first  meeting  ever  called  for  the  purpose  of  ad- 
vancing the  position  of  women  was  called  in  our  State;  women  from 
niany  oifferent  organizations  will  help  us  celebrate  the  event  this  year, 
and,  Mr.  Chairman  and  members  of  the  committee,  we  think  that  you 
diould  at  least  help  us  celebrate,  after  sixty  years  of  peaceful  agitation, 
bv  reporting  favorably  to  our  legislatures  the  sixteenth  amendment  to 
the  Lnited  States  Constitution. 

In  the  seventies  a  constitutional  convention  was  held  in  our  State. 
George  Wilham  Curtis  gave  one  of  the  best  addresses  in  favor  of 
woman  suffrage  that  has  ever  been  presented,  yet  the  vote  to  submit 
the  question  had  very  few  supporters;  in  1894  we  carried  to  the  con- 
stitutional convention  petitions  representing  over  600,000  men  and 
women.  We  lacked  only  a  few  votes  of  carrying  the  measure  in  the 
convention.  When  you  think  of  putting  a  measure  like  this  before 
the  voters  of  the  State^  you  must  know  that  it  would  be  no  small 

S  D— 60-1— Vol  36 3 


20  BIGHT  OF   WOMEN   TO  VOTE. 

undertaking.  We  think  that  we  should  receive  as  much  considera- 
tion as  other  classes  in  the  Republic  that  have  been  enfranchised  and 
the  question  be  put  to  the  legislatures  to  decide. 

Women  have  nad  school  suffrage  as  a  general  law  of  the  State  since 
1882.  Women  mav  vote  on  tax  questions  in  between  eight  and  nine 
hundred  villages  of  the  State  and  in  20  of  the  38  third-class  cities, 
so  we  are  asking  no  radical  measure  in  New  York  State,  for  women 
are  using  their  powers  guite  generally  and  they  have  been  of  great 
service  in  the  communities  in  which  t&ey  live. 

At  the  hearing  given  on  February  19  at  Albany  on  the  question  to 
amend  the  State  constitution  by  striking  the  word  ''male  from  the 
State  constitution,  we  had  speakers  that  brought  resolutions  in  sup- 
port of  the  measure  from  the  State  Grange  with  77,000  members;  tne 
Woman's  Christian  Temperance  Union,  26,000  members^  the  Self- 
Supporting  League  of  Woman  Suffragists  of  New  York  City,  14,000 
members;  the  Federation  of  Labor,  representing  250,000  voters ;  New 
York  City  Federation  of  Women's  Clubs,  20,000.  The  presidents 
from  several  large  philanthropic  organizations  spoke  also  in  favor  of 
the  measure.  Never  has  there  been  such  cooperation ;  the  question  is 
being  discussed  in  many  places,  and  the  women  of  this  country  can  not 
understand  why  Congress  does  not  take  up  the  measure.  We  have  a 
right  to  expect  it,  and  we  trust  that  you  will  submit  the  measure  soon 
to  the  legislatures. 

STATEMENT  OF  MI88  LATJEA  CLAY. 

Miss  Clay.  Gentlemen,  in  speaking  for  our  petition  for  a  sub- 
mission of  a  sixteenth  amendment  what  I  say  will  be  simply  some- 
thing to  show  why  we  believe  the  people  are  ready  for  the  extension 
of  the  franchise  to  women  and  should  t>e  given  this  means  to  imprint 
their  convictions  upon  the  Constitution. 

It  is  reported  that  in  a  recent  interview  with  a  delegation  of  equal 
suffragists  a  very  distinguished  statesman  of  New  York  said  to 
them,  '*The  settlement  of  this  question  depends  finally  upon  the 
women."  I  will  remark  first,  therefore,  upon  how  the  women  are 
speaking  for  themselves. 

More  petitions  have  been  made  by  women  for  suffrage  than  have 
ever  been  made  before  by  any  class  seeking  to  be  admitted  to  the 
electorate.  Thev  have  given  every  proof  that  if  they  possessed  the 
ballot  they  would  use  it  dutifully  in  expressing  the  womanly  view 
on  the  vast  and  varied  number  of  public  questions  which  are  brought 
before  the  voters.  We  have  4  States — Wyoming,  Colorado,  U^h, 
andJdaho — where  women  vote;  and  the  records  prove  that  they  vote 
as  generally  as  the  men  do.  There  is  a  long  list  of  associations, 
composed  of  women  or  of  women  and  men,  outside  of  the  suffrage 
associations  proper,  which  have  endorsed  the  right  of  suffrage  for 
women.  The  call  of  their  names  will  show  the  widely  varied  inter- 
ests of  those  they  represent.  Among  them  are  the  National 
Women's  Single  Tax  League,  National  W.  C.  T.  U.,  International 
Women's  Union  Tjabel  League,  National  Purity  Conference,  National 
Free  Baptist  Woman's  Missionary  Society,  United  Textile  Workers  of 
America,  Ladies  of  the  Modem  Maccabees,  Ladies  of  the  Maccabees 
of  the  World,  National  Council  of  Women,  Nurses  Association  of 
the  Pacific  Coast,  Native  Daughters  of  the  Golden  West,  Women 
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Workers  of  the  Middle  West,  International  Council  of  Women  (rep- 
resenting 20  countries  and  upward  of  6,000,000  of  members),  and 
many  others.  Three  is  but  one  of  which  I  know  that  opposes  it 
the  Association  Opposed  to  the  Extension  of  Suffrag;e  to  Women. 

And  this  association  is  not  opposed  in  such  a  radical  manner  as  at 
first  sight  appears,  for  the  fundamental  principle  of  the  woman 
suffragists  is  tne  right  of  women  to  have  an  eaual  voice  with  men  in 
deciding  the  conditions  and  laws  imder  widen  both  live.     If  there 
should  occur  such  a  change  in  governmental  methods  as  that,  some- 
thing should  be  substituted  for  the  ballot  to  express  that  right  for 
men,  then  the  woman  suffragists  would  simultaneously  change  their 
demand  and  ask  for  the  new  mode  of  expressing  an  opinion  on  equal 
terms,  without  in  the  least  affecting  the  essential   nature  of   our 
present  demand.     Now,  though    the  Association  Opposed    to    the 
Extension  of  Suffrage  to  Women  nominally  set  themselves  in  opposi- 
tion, really  in  their  way  they  also  are  asserting  our  underlying  prin- 
ciple, because  they  are  organized  to  express  their  opinion  on  one 
question  of  public  interest,  and  do  not  disclaim  a  right  to  act  in  the 
same  way  upon  every  other  public  question.     In  claiming  these 
rights  they  agree  with  us;  it  is  only  in  method  they  disagree.     They 
prefer  to  form  an  association,  collect  funds,  and  pay  salaries  to  sec- 
retaries and  others  to  distribute  literature  and  in  such  ways  to  bring 
to  bear  their  influence;  a  costly  method  and  one  not  within  the  means 
of  the  majority  of  women.     The  suffragists  prefer  to  use  the  ballot, 
which  is  the  established  method  of  exercising  choice  of  opinion,  is  open 
to  the  poorest  and  has  its  machinery  already  paid  lor  out  of  the 
taxes  levied  upon  women  as  well  as  men.     Intelligent  women  of  our 
day  are  informed,  and  most  often  feel  a  personal  responsibility  in 
some  degree,  on  all  public  matters;  and   perhaps   without  calling 
themselves  suffrarists  they  do  maintain  the  fundamental  principle 
of  suffragists,  and  are  now,  as  shown  by  their  petitions  and  other 
public  expressions  of  opinion,  fully  committed  to  the  principle  that 
women  share  in  public  mterests,  and  ought  to  help  in  deciding  them. 
Through  all  grades  of  legislative  bodies,  from  city  councils,  where 
women  petition  for  police  matrons  or  street-cleaning  ordinances,  to  the 
National  Congress,  where  they  petition  for  child-labor  laws,  pure- 
food  bills  or  interstate-commerce  regulations,  the  desire  of  women  to 
be  heard  in  public  affairs  is  constantly  brought  into  evidence.     The 
toil,  expense,   and  humiUation  which  public-spirited   women  thus 
endure  m  their  enforced  attitude  of  perpetual  petitioners  for  what 
they  believe  is  for  the  good  of  the  people,  is  converting  hosts  to  desire 
the  direct,  easy,  and  dignified  means  advocated  by  the  suffragists  to 
attain  the  same  ends.     The  demand  for  ballot  is  growing  among 
women  as  surely  as  their  interest  in  questions  affected  by  law  is 
growing. 

Just  as  among  women  the  Association  Opposed  to  the  Extension  of 
Suffrage  to  Women  constitutes  the  only  definite  opposition  to  be  found 
gainst  equal  suffrage,  while  other  associations,  representing  hundreds 
of  thousands  of  women  engaged  in  philanthropies  and  intellectual 
and  industrial  pursuits  have  indorsed  it,  so  it  is  among  men.  In  the 
[  4  States  where  women  have  the  franchise  it  has  been  given  by  the 
votes  of  men;  and  in  many  other  States  constitutional  amendments, 
though  defeated  so  far  at  the  polls,  still  have  received  affirmative 
votes  from  large  minorities.     Again,  many  associations,  organized 
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for  a  large  variety  of  social,  industrial,  and  reform  objects,  officially 
indorse  woman  suflFrage.  Just  as  there  is  only  one  woman's  associa- 
tion opposed  to  woman  suffrage,  though  not  very  consistently,  so 
there  is  but  one  among  men  avowedly  opposed  to  it,  with  the  differ- 
ence that  that  one  is  thoroughly  consistent.  The  organized  liquor 
traffic  is,  I  beUeve,  the  only  association  which  in  its  newspaper  organs, 
its  public  acts,  and  its  unvarying  political  attitude,  really  embodies 
that  antagonism  to  the  fundamental  principle  of  woman  suffrage 
which  goes  deeper  than  aversion  to  the  mere  method  by  which  that 

Srinciple  shall  be  put  into  operation.  The  saloons  and  the  dens  and 
ives  which  are  too  often  allied  with  them  know  that  self-respectinjg 
and  thoughtful  womanhood  is  a  more  dangerous  enemy  to  their 
business  than  prohibitory  laws  on  statute  books;  and  so  they  always 
oppose  the  right  of  women  to  any  voice  in  the  Government  imder 
which  they  live.  Their  opposition  has  defeated  equal  suffrage 
amendments  in  several  States,  as  the  suffragists  know  to  their  cost. 
The  liquor  forces  want  nothing  which  leads  women  to  think,  and  fear 
their  influence  upon  law.  Many  strong  associations  of  men  value  the 
intelligence  of  women,  and  desire  to  enlist  it  in  their  own  behalf. 
Educators  see  that  suffrage  for  women  would  help  the  schools,  tem- 
perance men  see  that  it  is  what  the  liquor  interest  most  fears,  labor 
men  admit  that  it  is  necessary  to  secure  and  maintain  the  best  wages 
for  themselves  as  well  as  women;  and  so  all  these  and  many  others 
indorse  suffrage  for  women. 

There  is  not  much  in  these  practical  hopes  of  benefiting  themselves 
to  flatter  the  sentimental  theory  that  men  are  only  waiting  to  find 
out  that  women  want  the  ballot  to  give  it  to  them;  but  there  is  much 
to  rejoice  the  philosophy  which  holds  that  the  union  of  the  interests 
of  men  and  women  is  so  vital  that  it  is  impossible  ever  to  separate 
them,  a  philosophy  whose  outcome  is  likely  to  speed  the  day  when 
woman  suffrage  will  be  a  very  live  issue  for  party  consideration.  When 
extensive  bodies  of  men  possessing  votes  apprehend  that  their  own 
interests  demand  the  right  of  suffrage  in  the  hands  of  women,  it  follows 
that  they  will  quickly  take  measures  to  g^ve  it  to  them.  Our  allies, 
men  whose  interests  are  wrapped  up  with  ours,  are  increasing  so 
greatly  in  numbers  that  already  the  time  seems  drawing  near  when 
one  or  the  other  of  the  dominant  parties  will  declare  itseir  for  its  own 
benefit  on  the  side  of  this  last  great  enlargement  of  the  electorate. 
Woman  suffrage  is  bound  to  come,  perhaps  is  bound  to  come  soon; 
and  the  party  which  soonest  declares  itself  in  its  favor  must  benefit 
most  from  the  votes  of  that  large  class  of  women  whose  political 
opinions  are  not  yet  crystallized  on  party  lines,  or  whose  minds  cor- 
respond to  those  of  the  independent  voters  among  men.  Gratitude 
will  be  a  strong  attractive  power.  We  believe  the  time  is  not  far  off 
when  our  people  will  desire  to  express  themselves  on  this  question, 
and  the  submission  of  such  an  amendment  to  the  National  Consti- 
tution as  we  petition  for  will  give  their  legislatures  an  opportunity  to 
do  so  in  the  manner  in  accordance  with  the  national  precedents. 

STATEMENT  OF  HE8.  CAEEIE  CHAPMAN  CATT,  PEE8IDENT  IH- 
TEENATIONAL  WOMAN  8TJFFEAGE  ALLIANCE. 

Mrs.  Catt.  Gentlemen  and  members  of  the  committee,  I  can 
only  repeat  some  of  the  things  which  have  already  been  said.  The 
conditions  under  which  the  right  of  suffrage  can  be  granted   to 
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women  in  the  United  States,  are  harder  than  in  any  other  nation  in 
the  world.  We  are  the  only  nation  where  suflfrage  may  not  be 
OTanted  by  an  act  of  Parliament,  and  that  accounts,  imdoubtedly. 
for  the  great  extension  to  suffrage  that  has  been  given  to  women  m 
other  lands.  We  have  but  two  ways  in  which  we  can  secure  the  suf- 
frage; by  amendment  of  State  constitutions,  or  by  amendment  of 
the  National  Constitution.  If  we  go  to  the  legislatures  to  ask  for 
suffrage  there,  what  is  the  result  ?  In  my  native  State  of  Iowa,  ever 
since  1  have  known  anything  of  public  affairs,  women  have  carried 
the  question  of  woman  sufirage  to  every  legislature.  They  have 
•  carried  petitions  ^dth  them  from  all  classes  of  the  State;  organiza- 
tions have  sprung  up  here  and  there  to  be  discouraged  after  years  of 
nonlegislative  action;  not  because  they  believed  in  woman  suffrage 
less,  out  because  they  could  get  nothing  from  the  legislatures,  and 
never  has  it  been  submitted  to  a  vote  or  the  State.  In  my  adopted 
Stat^  of  New  York,  we  need  not  go  further  back  than  1894,  when 
600,000  people  sent  petitions  to  the  constitutional  convention. 
So  numeroiis  were  those  petitions  that  it  was  necessar}^  to  carry  them 
down  the  aisle  of  the  convention  hall  upon  a  wheelbarrow,  and  when 
these  were  piled  upon  the  desks  of  the  secretaries,  they  were  buried 
out  of  sight^  and  yet  that  convention  did  not  submit  the  question. 
Since  that  time,  thousands  of  women  of  New  York  have  been  going 
before  the  leg^islature  asking  submission  of  the  question.  We  ask 
only  the  privilege  of  petitioning  the  people,  who  alone  have  the 
rig&t  to  give  us  the  suffrage,  and  yet  we  are  not  able  to  get  our  ques- 
tion before  the  legislature,  for  the  conamittees  invariably  quash  the 
petition  within  the  closed  doors  of  the  committee  room. 

This  year,  upwards  of  half  a  milhon  of  people  were  represented  in 
the  hearing  recently  held  in  Albany,  and  possibly  there  will  be  the 
same  reply  there  has  been  before.     When  now  and  then  the  question 
is  submitted,  what  is  the  result  ?    We  must  go  before  the  rank  and 
file  of  voters,  and  I  ask  you,  gentlemen,  what  would  be  your  feel- 
ings— you  who  come  from  the  South,  who  feel  a  repugnance  to  the 
negro  vote — how  would  you  like  your  women  folks  to  seek  the  suf- 
frage from  them?    What  chance  do  you  think  we  shall  have  when 
we  go  to  the  citv  of  New  York  to  appeal  to  that  great  body  of  men 
who  maintain  the  white  slave  traffic,  bringing  young  and  innocent 
females  from  all  lands  to  replenish  houses  of  prostitution?     What 
chance  have  we  when  we  go  to  the  saloon  keepers,  the  managers  of  a 
business  which  steals  away  men^s  reason?     What  chance  have  we 
when  we  appeal  anywhere  to  preiudice?     In  the  3'ear  1890  I  came  to 
the  first  Congressional  hearing  I  had  ever  heard,  and  since  tliat  time 
I  have  been  present  at  every  Congressional  hearing  but  one.     Never 
once  in  that  eighteen  years  has  there  ever  been  a  hill  attendance  of 
the  woman^s  suffrage  committee.     Never  once    have   the  5  mem- 
bers whose  only  duty  it  is  to  consider  our  hearing  and  act  upon  it 
ever  given  our  petition  sufficient  respect  to  attend  in  a  body  and  hear 
what  we  have  to  say;  yet  this  committee  stands  between  us  and 
Congress  to-day  and  we  can  only  appeal  to  Congress  through  this 
oommittee.     Gentlemen,  I  do  not  ask  you  to  believe  in  woman  suf- 
frage, for  we  know  you  have  no  authority  to  grant  it.     We  only  ask 
you  to  be  true  democrats  in  a  democratic  government  and  give  us 
the  opportunity  to  try  our  cause  before  the  only  court  which  inay 
nave  constitutional  jurisdiction  over  it.    We  only  ask  you  to  bring 
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this  question  back  to  the  Senate  in  order  that  we  may  thus  appeal 
to  our  members;  that  we  maj  ask  them  in  turn  to  report  this  question 
to  the  legislatures.  The  thing  we  ask  does  not  in  any  wise  compro- 
mise you  with  your  poUtical  party;  it  need  not  embarrass  you  with 
your  constituents.  It  is  only  giving  a  cause  the  right  of  free  speech 
and  free  petition. 

When  we  observe  that  the  women  of  other  civiUzed  lands  are,  one 
by  one,  intrusted  with  the  right  and  privilege  of  suffrage  for  which 
women  in  this  country  have  so  long  struggled  in  vain,  it  is  with  the 
deepest  humiUation  that  we  reflect  upon  the  impossibiUty  to  get  our 
question  beyond  the  authority  of  a  committee.  We  ask  you,  gentle- 
men, to  give  to  us  the  opportunity  of  tiring  our  cause  with  the 
legislatures  upon  a  sixteentn  amendment.  We  do  not  know  that  this 
legislature  would  grant  the  right  we  ask.  We  only  know  that  legis- 
lators are  supposedly  more  inteUigent  and  more  reasonable  than  the 
mass  of  constituents  behind  them.  We  have  been  coining  here  year 
after  year  for  many  years,  and  you  must  surely  recognize  that  we  are 
persons  of  fair  intelligence,  education,  refinement,  and  self-respect. 
We  ask  you,  you  who  should  appreciate  these  quahties  in  women,  to 
save  us  from  the  humiUation  of  being  obliged  to  take  our  question 
to  those  who  possess  no  refinement,  education,  or  self-respect.  Give 
us  at  least  the  opportunity  of  appeaUng  to  those  who  may  justly  be 
called  our  peers.  Let  us  have  the  benefit  at  least  of  the  simplest 
method  by  which  we  can  secure  the  suffrage.  Gentlemen,  you  may 
say  the  method  we  propose  is  not  constitutional.  It  was  the  method 
by  which  the  negro  was  enfranchised,  and  if  that  act  was  not  consti- 
tutional then  no  election  in  the  Unite.d  States  since  that  day  has  been 
constitutional  and  no  Member  of  this  Congress  holds  his  rank  legally 
and  constitutionally,  since  negroes  are  numbered  in  every  constitu- 
ency. It  is  constitutional.  It  must  be;  and  we  only  ask  you  to  give 
to  us  the  same  benefit  which  was  given  to  the  negro.  It  is  very  httle 
we  ask  of  you,  gentlemen.  We  have  heard  much  of  American  chiv- 
alry and  American  fairness  to  women,  and  we  may  surely  appeal  to 
these  quaUties  and  ask  you  to  do  this  thing  in  the  interest  of  ordinaiy 
fair  play.  We  ask  you  to  extend  to  us  tms  small  favor  because  it  is 
ust  and  right  that  women  who  have  been  engaged  in  this  movement 
•or  fifty  years  shall  be  permitted  to  present  their  petition  and  their 
arguments  to  the  bodies,  which  alone  can  grant  or  deny  their  request. 
The  right  of  petition  is  an  honored  and  a  sacred  one  in  this  country, 
and  yet,  owing  to  the  pecuUarity  of  constitutional  law,  it  is  a  right 
which  has  never  been  possible  to  women  suffragists;  committees  con- 
tinually stand  between  them  and  the  body  they  would  petition.  We 
urffe  tnat  this  time  a  report  shall  be  returned  to  the  Senate. 

Aliss  Shaw.  Mr.  Chairman,  I  had  intended  to  make  a  few  closing 
remarks,  but  they  would  have  been  in  the  line  of  those  just  riven  by- 
Mrs.  Chapman  Catt,  and  I  join  my  prayer  with  that  of  the  other  peti- 
tioners that  your  committee  will  present  to  the  Senate,  that  our  bill 
may  be  discussed  in  that  bodj^,  and  we  further  ask  the  courtesy  of 
this  committee  that  10,000  copies  of  this  hearing  may  be  printed. 

Thereupon  (at  11  o'clock  and  55  minutes  a.  m.)  the  hearing  was 
closed. 
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DECISIONS  OF  SUPREME  COURT  OF  UNITED  STATES  IN  MATTER  OF 
EDWARD  T.  YOUNG,  PETITIONER,  AND  IN  CASE  OF  THOMAS  F. 
HUNTER  V.  JAMES  H.  WOOD. 


Mr.  Long  presented  the  following 


DECISION  OF  THE  SUPBEME  COURT  OF  THE  UNITED  STATES  IN 
THE  MATTEB  OF  EDWARD  T.  YOUNG,  PETITIONER,  ON  PETITION 
FOR  WRITS  OF  HABEAS  COBPUS  AND  CEBTIOBABI,  WITH  THE 
DISSENTING  OPINION  BY  JUDGE  HABLAN,  AND  THE  DECISION 
IN  THE  CASE  OF  THOMAS  F.  HUNTEB,  SHEBIFF  OF  BUNCOMBE 
COUNTY,  STATE  OF  NOBTH  CABOLINA,  APPELLANT,  AGAINST 
JAMES  H.  WOOD. 


March  27,  1008.— Ordered  to  be  printea 


Supreme  Court  of  the  United  States.  No.  10,  original. — October  term, 
1907.  Ex  parte:  In  the  matter  of  Edward  T.  Young,  petitioner. 
On  petition  for  writs  of  habeas  corpus  and  certiorari.  March  23, 
1908. 

An  original  application  was  made  to  this  court  for  leave  to  file  a 
petition  for  writs  of  habeas  corpus  and  certiorari  in  behalf  of  Edward 
T.  Young,  petitioner,  as  attorney-general  of  the  State  of  Minnesota. 

Leave  was  granted  and  a  rule  entered  directing  the  United  States 
marshal  for  the  district  of  Minnesota,  third  division,  who  held  the 
ptitioner  in  his  custody,  to  show  cause  why  such  petition  should  not 
be  panted. 

The  marshal,  upon  the  return  of  the  order  to  show  cause,  justified 
his  detention  of  the  petitioner  by  virtue  of  an  order  of  the  circuit 
court  of  the  United  States  for  the  district  of  Minnesota,  which  ad- 
judged the  petitioner  guilty  of  contempt  of  that  court  and  directed 
that  he  be  fined  the  sum  of  $100,  and  that  he  should  dismiss  the  man- 
damus proceeding  brought  by  him  in  the  name  and  in  belialf  of  the 
State  in  the  circuit  court  of  the  State,  and  that  he  should  stand  com- 
mitted to  the  custody  of  the  marshal  until  that  order  was  obeyed.  The 
case  involves  the  validity  of  the  order  of  the  circuit  court  committing 
him  for  contempt. 

The  facts  are  these:  The  legislature  of  the  State  of  Minnesota  duly 
created  a  railroad  and  warehouse  commission,  and  that  commission  on 
the  6th  pf  September,  1906,  made  an  order  fixing  the  rates  for  the 
various  railroad  companies  for  the  carriage  of  merchandise  between 
stations  in  that  State  of  the  kind  and  classes  specified  in  what  is 
known  as  the  "  Western  Classification."    These  rates  materially  re- 
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duced  those  then  existing,  and  were  by  the  order  to  take  effect  Novem- 
ber 15,  1906.  In  obedience  to  the  order  the  railroads  filed  and  pub- 
lished the  schedules  of  rates,  which  have  ever  since  that  time  been 
carried  out  by  the  companies. 

At  the  time  of  the  making  of  the  above  order  it  was  provided  by  the 
Revised  Laws  of  Minnesota,  1905  (section  1987),  that  any  common 
carrier  who  violated  the  provisions  of  that  section  or  willfully  suf- 
fered any  such  unlawful  act  or  omission,  when  no  specific  penalty  is 
imposed  therefor,  "  if  a  natural  person,  shall  be  guilty  of  a  gross 
misdemeanor,  and  shall  be  punished  by  a  fine  of  not  less  than  twenty- 
five  hundred  dollars,  nor  more  than  five  thousand  dollars  for  the  first 
offense,  and  not  less  than  five  thousand  dollars  nor  more  than  ten 
thousand  dollars  for  each  subsequent  offense;  and,  if  such  carrier  or 
warehouseman  be  a  corporation,  it  shall  forfeit  to  the  State  for  the 
first  offense  not  less  than  twenty-five  hundred  dollars  nor  more  than 
five  thousand  dollars,  and  for  each  subsequent  offense  not  less  than 
five  thousand  dollars  nor  more  than  ten  thousand  dollars,  to  be  recov- 
ered in  a  civil  action." 

This  provision  covered  disobedience  to  the  orders  of  the  commission. 

On  the  4th  of  April,  1907,  the  legislature  of  the  State  of  Minnesota 

Eassed  an  act  fixing  2  cents  a  mile  as  the  maximum  passenger  rate  to 
B  charged  by  railroads  in  Minnesota.    (The  rate  had  been  uieretofore 

3  cents  per  mile.)  The  act  was  to  take  effect  on  the  1st  of  May,  1907, 
and  was  put  into  effect  on  that  day  by  the  railroad  companies,  and  the 
same  has  been  observed  by  them  up  to  the  present  time.  It  was  pro- 
vided in  the  act  that "  any  railroad  company,  or  any  officer,  agent  or 
representative  thereof,  who  shall  violate  any  provision  of  this  act  shall 
be  guilty  of  a  felony  and,  upon  conviction  thereof,  shall  be  punished 
by  a  fine  not  exceeding  five  thousand  (5,000)  dollars,  or  by  imprison- 
ment in  the  State  prison  for  a  period  not  exceeding  five  (5)  years,  or 
both  such  fine  and  imprisonment." 

On  the  18th  of  April,  1907,  the  legislature  passed  an  act  (chapter 
232  of  the  laws  oi  that  year),  which  established  rates  for  the 
transportation  of  certain  commodities  (not  included  in  the  Western 
Classification)  between  stations  in  that  State.  The  act  divided  the 
commodities  to  which  it  referred  into  seven  classes,  and  set  forth  a 
schedule  of  maximum  rates  for  each  class  when  transported  in  carload 
lots  and  established  the  minimum  weight  which  constituted  a  carload 
of  each  class. 

Section  5  provided  that  it  should  not  affect  the  power  or  authority 
of  the  railroad  and  warehouse  commission,  except  that  no  duty  should 
rest  upon  that  commission  to  enforce  any  rates  specifically  fixed  by 
the  act  or  any  other  statute  of  the  State.  The  section  further  pro- 
vided generally  that  the  orders  made  by  the  railroad  and  warehouse 
commission  prescribing  rates  should  be  the  exclusive  legal  maximum 
rates  for  the  transportation  of  the  commodities  enumerated  in  the  act 
between  points  within  that  State. 

Section  6  directed  that  every  railroad  company  in  the  State  should 
adopt  and  publish  and  put  into  effect  the  rates  specified  in  the  statute, 
and  that  every  officer,  director,  traffic  manager  or  agent,  or  employee 
of  such  railroad  company  should  cause  the  adoption,  publication,  and 
use  by  such  railroad  company  of  rates  not  exceeding  tnose  specified  in 
the  act;  "  and  any  officer,  director,  or  such  agent  or  employee  of  any 
such  railroad  company  who  violates  any  of  the  provisions  of  this  sec- 
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tion,  or  who  causes  or  counsels,  advises  or  assists  any  such  raihoad 
company  to  violate  any  of  the  provisions  of  this  section,  shall  be 
guilty  of  a  misdemeanor,  and  may  be  prosecuted  therefor  in  any 
county  into  which  its  railroad  extends,  and  in  which  it  has  a  sta- 
tion, and  upon  a  conviction  thereof  be  punished  by  imprisonment 
in  the  county  jail  for  a  period  not  exceeding  ninety  days.  The  act 
was  to  take  effect  June  1, 1907.  • 

The  raib*oad  companies  did  not  obey  the  provisions  of  this  act  so 
far  as  concerned  the  adoption  and  publication  of  rates  as  specified 
therein. 

On  the  31st  of  May,  1907,  the  day  before  the  act  was  to  take  effect, 
nine  suits  in  equity  were  commenced  in  the  circuit  court  of  the 
United  States  for  the  district  of  Minnesota,  third  division,  each  suit 
being  brought  by  stockholders  of  the  particular  railroad  mentioned 
in  the  bill,  and  in  each  case  the  defendants  named  were  the  railroad 
company  of  which  the  complainants  were,  respectively,  stockholders, 
and  the  members  of  the  railroad  and  warehouse  commission,  and  the 
attorney-general  of  the  State,  Edward  T.  Young,  and  individual 
defendants  representing  the  shippers  of  freight  upon  the  railroad. 

The  order  punishing  Mr.  Young  for  contempt  was  made  in  the 
suit  in  which  Charles  E.  Perkins,  a  citizen  of  the  State  of  Iowa, 
and  David  C.  Shepard,  a  citizen  of  the  State-  of  Minnesota,  were 
complainants,  and  the  Northern  Pacific  Railway  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of  Wisconsin,  Ed- 
ward T.  Young,  petitioner  herein,  and  others,  were  parties  defend- 
ant. All  of  the  defendants,  except  the  railway  company,  are  citi- 
zens and  residents  of  the  State  of  Minnesota. 

It*was  averred  in  the  bill  that  the  suit  was  not  a  collusive  one  to 
confer  on  the  court  jurisdiction  of  a  case  of  which  it  could  not 
otherwise  have  cognizance,  but  that  the  objects  and  purposes  of  the 
suit  were  to  enjoin  the  railway  company  from  publishing  or  adopt- 
ing (or  continuing  to  observe,  if  already  adopted)  the  rates  and 
tariflfs  prescribed  and  set  forth  in  the  two  acts  of  the  legislature 
above  mentioned  and  in  the  orders  of  the  railroad  and  warehouse 
commission,  and  also  to  enjoin  the  other  defendants  from  attempt- 
ing to  enforce  such  provisions,  or  from  instituting  any  action  or 
proceeding  against  the  defendant  railway  company,  its  officers,  etc., 
on  account  of  any  violation  thereof,  for  the  reason  that  the  said 
acts  and  orders  were  and  each  of  them  was  violative  of  the  Con- 
stitution of  the  United  States. 

The  bill  also  alleged  that  the  orders  of  the  railroad  commission 
of  September  6,  1906,  May  3,  1907,  the  passenger  rate  act  of  Apri^ 
4,  1907,  and  the  act  of  April  18,  1907,  reducing  tlie  tariffs  and 
charges  which  the  railway  company  had  therefore  been  permitted 
to  make,  were  each  and  all  of  them  unjust,  unreasonable,  and  con- 
fiscatory, in  that  they  each  of  them  would,  and  will,  if  enforced, 
deprive  complainants  and  the  railway  company  of  their  property 
without  due  process  of  law,  and  deprive  them  and  it  of  the  equal 
protection  of  the  laws,  contrary  to  and  in  violation  of  the  Con- 
stitution of  the  United  States  and  the  amendments  thereof.  It  was 
also  averred  that  the  complainants  had  demanded  of  the  president  and 
managing  directors  of  the  railway  company  that  they  should  cease 
obedience  to  the  orders  of  the  commission  dated  September  6,  1906, 
and  May  3,  1907,  and  to  the  acts  already  mentioned,  and  that  the  rates 
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prescribed  in  such  orders  and  acts  should  not  be  put  into  effect,  and 
that  the  said  corporation,  its  officers,  and  directors  should  institute 
proper  suit  or  suits  to  prevent  said  rates  (named  in  the  orders  and 
in  the  acts  of  the  legislature)  from  continumg  or  becoming  effective, 
as  the  case  might  be,  and  to  have  the  same  declared  illegal ;  but  the 
said  corporation,  its  president,  and  directors  had  positively  de- 
clined and  refused  to  ao  so,  not  because  they  considered  the  rates  a 
fair  and  just  return  upon  the  capital  invested  or  that  they  would 
not  be  confiscatory,  but  because  of  the  severity  of  the  penalties  pro- 
vided for  the  violation  of  such  acts  and  orders,  and  therefore  thev 
could  not  subject  themselves  to  the  ruinous  consequences  which 
would  inevitably  result  from  failure  on  their  part  to  obey  the  said 
laws  and  orders,  a  result  which  no  action  by  themselves,  their  stock- 
holders, or  directors  could  possibly  prevent. 

The  bill  further  alleged  tnat  the  orders  of  the  commission  of  Sep- 
tember, 1906,  and  May,  1907,  and  the  acts  of  April  4,  1907,  and 
April  18,  1907,  were,  in  the  penalties  prescribed  for  their  violation, 
so  drastic  that  no  owner  or  operator  of  a  railway  property  could 
invoke  the  jurisdiction  of  any  court  to  test  the  validity  thereof, 
except  at  the  risk  of  confiscation  of  its  property,  and  the  imprison- 
ment for  long  terms  in  jails  and  penitentiaries  of  its  officers,  agents, 
and  employees.  For  this  reason  the  complainants  alleged  that  the 
above-mentioned  orders  and  acts,  and  each  of  them,  denied  to  the 
defendant  railway  company  and  its  stockholders,  including  the  com- 
plainants, the  equal  protection  of  the  laws,  and  deprived  it  and 
them  of  their  property  without  due  process  of  law,  and  that  each 
of  them  was,  for  that  reason,  unconstitutional  and  void. 

The  bill  also  contained  an  averment  that  if  the  railway  company 
should  fail  to  continue  to  observe  and  keep  in  force  or  to  observe 
and  put  in  force  the  orders  of  the  commission  and  the  acts  of  April 
4,  1907,  and  April  18,  1907,  such  failure  might  result  in  an  action 
against  the  company  or  criminal  proceedings  against  its  officers, 
directors,  agents,  or  employees,  subjecting  the  company  and  such 
officers  to  an  endless  number  of  actions  at  law  and  criminal  proceed- 
ings; that  if  the  company  should  fail  to  obey  the  order  of  the  com- 
mission or  the  acts  of  April  4,  1907,  and  April  18,  1907,  the  said 
Edward  T.  Young,  as  attorney-general  of  the  State  of  Minnesota, 
would,  as  complainants  were  advised  and  believed,  institute  pro- 
ceedings by  mandamus  or  otherwise  against  the  railway  company, 
its  officers,  directors,  agents,  or  employees,  to  enforce  said  orders 
and  all  the  provisions  thereof,  and  that  he  threatened  and  would 
take  other  proceedings  against  the  company,  its  officers,  etc.,  to 
the  same  end  and  for  the  same  purpose,  and  that  he  would  on  such 
failure  institute  mandamus  or  other  proceedings  for  the  purpose 
of  enforcing  said  acts  and  each  thereof,  and  the  provisions  and  pen- 
alties thereof.  Appropriate  relief  by  injunction  against  the  action 
of  the  defendant  Young  and  the  railroad  commission  was  asked  for. 

A  temporary  restraining  order  was  made  by  the  circuit  court, 
which  only  restrained  the  railway  company  n'om  publishing  the 
rates  as  provided  for  in  the  act  of  April  18,  1897,  and  from  reducing 
its  tariffs  to  the  figures  set  forth  in  that  act;  the  court  refusing  for 
the  present  to  interfere  by  injunction  with  regard  to  the  orders  of  the 
commission  and  the  act  of  April  4,  1907,  as  the  railroads  had  al- 
ready put  them  in  operation,  but  it  restrained  Edward  T.  Young, 
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attorney-general,  from  taking  any  steps  against  the  railroads  to  en- 
force the  remedies  or  penalties  specified  in  the  act  of  April  18,  1907. 
Copies  of  the  bill  and  the  restraining  order  were  served,  among 
othei-s,  upon  the  defendant  Mr.  Edward  T.  Young,  attorney-general, 
who  appeai*ed  specially  and  only  for  the  purpose  of  moving  to  dis- 
miss the  bill  as  to  him,  on  the  ground  that  the  court  had  no  jurisdic- 
tion over  him  as  attorney-general ;  and  he  averred  that  the  State  of 
Minnesota  had  not  consented,  and  did  not  consent,  to  the  commence- 
ment of  this  suit  against  him  as  attorney-general  of  the  State,  which 
suit  was  in  truth  and  effect  a  suit  against  the  said  State  of  Minnesota, 
contrary  to  the  eleventh  amendment  of  the  Constitution  of  the 
United  States. 

The  attorney-general  also  filed  a  demurrer  to  the  bill,  on  the  same 
grounds  stated  in  the  motion  to  dismiss.  The  motion  was  denied 
and  the  demurrer  overruled. 

Thereupon,  on  the  23d  of  September,  1907,  the  court,  after  a  hear- 
ing of  all  parties  and  taking  proofs  in  regard  to  the  issues  involved, 
ordered  a  temporary  injunction  to  issue  against  the  railway  com- 
pany, restraining  it,  pending  the  final  hearing  of  the  cause,  from 
putting  into  effect  the  tariffs,  rates,  or  charges  set  forth  in  the  act 
approved  April  18,  1907.  The  court  also  enjoined  the  defendant, 
\oung,  as  attorney-general  of  the  State  of  Minnesota,  pending  the 
final  hearing  of  the  cause,  from  taking  or  instituting  any  action  or 
proceeding  to  enforce  the  penalties  and  remedies  specified  in  the  act 
above  mentioned,  or  to  compel  obedience  to  that  act,  or  compliance 
therewith,  or  any  part  thereof. 

As  the  court  refused  to  grant  any  preliminary  injunction  restrain- 
ing the  enforcement  of  the  rates  fixed  by  the  railroad  and  warehouse 
commission,  or  the  passenger  rates  under  the  act  of  April  4,  1907, 
because  the  same  had  been  accepted  by  the  railroads  and  were  in 
<^mtion,  tiie  court  stjited  that  in  omitting  the  granting  of  such  pre- 
hminary  injunction  the  neces?>ity  was  obviated  upon  that  hearing  of 
detennimng  whether  the  rates  fixed  by  the  commission,  or  the  pas- 
er  rates  together  or  singly,  were  confiscatory  and  did  not  atlord 
Quable  comnensation  fcr  the  service  rendered  and  a  proper 
Sownnce  for  tW  property  employed,  and  for  those  reasons  that 
miestian  had  not  Ijecn  considei-ed,  but  inasmuch  as  the  rates  fixed  by 
mart  of  Apni  IH.  ?'»07,  had  not  gone  into  force,  the  court  olinerved : 
*'It  9mmB  to  mt»  *'»     ^^^f$  evidence  of  the  conditions  before  either 
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an  alternative  writ  of  mandamus  in  one  of  the  courts  of  the  State, 
and  obtained  an  order  from  that  court  September  24,  1907,  directing 
the  alteiTialive  writ  to  issue  as  prayed  for  in  the  petition.  The  writ 
was  thei-cafter  issued  and  served  upon  the  Northern  Pacific  Railway 
Company,  commanding  the  company,  immediately  after  its  receipt, 
"  to  adopt  and  publish  and  keep  for  public  inspection,  as  provided 
by  law,  as  the  rates  and  charges  to  be  made,  demanded,  and  main- 
tained by  you  for  the  transportation  of  freight  between  stations  in 
the  State  of  Minnesota  of  the  kind,  character,  and  class  named  and 
specified  in  chapter  232  of  the  session  laws  of  the  State  of  Min- 
nesota for  the  year  11X)7,  rates  and  charges  which  do  not  exceed  those 
declared  to  be  just  and  reasonable  in  and  by  the  terms  and  provi- 
sions of  said  chapter  232     *     *     *." 

Upon  an  affidavit  showing  these  facts  the  United  States  circuit 
court  ordered  Mr.  Young  to  show  cause  why  he  should  not  be  pun- 
ished as  for  a  contempt  for  his  misconduct  in  violating  the  tempo- 
rary injunction  issued  by  that  court  in  the  case  therein  pending. 

Upon  the  return  of  this  order  the  attorney-general  filed  his  answer, 
in  which  he  set  up  the  same  objections  which  he  had  made  to  the 
jurisdiction  of  the  court  in  his  motion  to  dismiss  the  bill,  and  in  his 
demurrer;  he  disclaimed  any  intention  to  treat  the  court  with  dis- 
res[)cct  in  the  commencement  of  the  pro(x»edings  referred  to,  but  be- 
lieving that  the  decision  of  the  court  in  the  action,  holding  that  it 
had  jurisdiction  to  enjoin  him  as  attorney-general  from  performinff 
his  discretionary  official  duties,  was  in  conflicrt  with  the  eleventh 
amendment  of  the  Constitution  of  the  United  States,  as  the  same 
has  l)een  interpreted  and  applied  by  the  United  States  Supreme 
Court,  he  Iwlieved  it  to  be  his  duty  as  such  attorney-jgeneral  to 
commence  the  mandamus  ])roceedings  for  and  in  behalf  oi  the  State, 
and  it  was  in  this  belief  tliat  the  proceedings  were  commenced  solely 
for  the  purj)Ose  of  enforcing  the  law  of  the  State  of  Minnesota.  The 
ordt'r  afljndging  him  in  contempt  was  then  made. 

Mr.  Justice  Pkckiiam.  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

We  recognize  and  iippreciate  to  the  fullest  extent  the  very  gi-eat 
importance  of  tliis  cas(\  not  only  to  the  i)arties  now  before  the  court, 
but  also  to  the  great  mass  of  the  iritizens  of  this  country,  all  of  whom 
are  interest<*d  in  tlie  practi<*al  working  of  the  courts  of  justice 
throughout  the  land,  l><)th  Fe^lonil  and  State,  and  in  the  proper 
exerci.-o  of  tlu»  jnrisdirtimi  of  the  Federal  courts,  as  limited  and  con- 
trolled i)y  the  Federal  Constitution  and  tlie  laws  of  Conm-ess. 

That  then*  has  been  room  for  diU'erence  of  opinion  with  regard  to 
such  limitations  the  reported  eases  in  this  court  l)ear  conclusive 
testimony.  It  ean  not  1m»  stated  that  the  case  before  us  is  entirely 
frei*  from  any  po-sil)le  doul)t  nor  that  intelligent  men  may  not 
diller  as  to  the  correct  answer  to  tlie  question  we  are  called  upon 
to  decide. 

The  (juestion  of  jurisdiction,  whetlier  of  the  circuit  court  or  of  this 
court,  is  fre([uently  a  delicate  matter  to  deal  with,  and  it  is  especially 
so  in  this  case,  where  tlie  material  and  most  imf)ortant  objection  to 
the  jurisdiction  of  the  circuit  court  is  the  assertion  that  the  suit  is 
in  effect  again>t  one  of  the  States  of  the  Union.  It  is  a  qiie.stion, 
however,  which  we  are  called  upon,  and  which  it  is  our  duty,  to 
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decide.  Under  these  circumstances,  the  language  of  Chief  Justice 
Marshall  in  Cohens  v.  Virginia,  6  Wheat.,  264-404,  is  most  apposite. 
In  that  case  he  said: 

It  is  most  true  that  this  court  wiU  not  take  jurisdiction  if  it  should  not;  but 
it  is  equally  true  that  it  must  take  jurisdiction  if  it  should.  The  judiciary 
can  not,  as  the  legislature  may,  avoid  a  measure  because  it  approaches  the  con- 
fines of  the  Constitution.  We  can  not  pass  it  by  because  it  is  doubtful.  With 
whatever  doubts,  with  whatever  difficulties,  a  case  may  be  attended,  we  must 
decide  it  if  it  be  brought  before  us.  We  have  no  more  right  to  decline  the 
exercise  of  jurisdiction  which  is  given  than  to  usurp  that  which  is  not  given. 
The  one  or  the  other  would  be  treason  to  the  Constitution.  Questions  may 
occur  which  we^would  gladly  avoid,  but  we  can  not  avoid  them.  All  we  can 
do  is  to  exercise  our  best  judgment  and  conscientiously  perform  our  duty. 

Cominff  to  a  consideration  of  the  case,  we  find  that  the  complain- 
ants in  the  suit  commenced  in  the  circuit  court  were  stockholders 
in  the  Northern  Pacific  Railway  Company,  and  the  reason  for  com- 
mencing it  and  making  the  railroad  company  one  of  the  parties 
defendant  is  sufficiently  set  forth  in  the  bill.  Davis  &c.  Co.  v.  Los 
Angeles,  189  U.  S.,  207,  220;  Equity  Rule  94,  Supreme  Court. 

It  is  primarily  asserted  on  the  part  of  the  petitioner  that  juris- 
diction did  not  exist  in  the  circuit  court  because  there  was  not  the 
requisite  diversity  of  citizenship,  and  there  was  no  question  arising 
under  the  Constitution  or  laws  of  the  United  States  to  otherwise 
give  jurisdiction  to  that  court.    There  is  no  claim  made  here  of 
jurisdiction  on  the  ground  of  diversity  of  citizenship,  and  the  claim, 
if  made,  would  be  unfounded  in  fact.    If  n'o  other  ground  exists, 
then  the  order  of  the  circuit  court,  assuming  to  punish  petitioner 
for  contempt,  was  an  unlawful  order,  made  by  a  court  without  juris- 
diction.   In  such  case  this  court,  upon  proper  application,  will  dis- 
diarge  the  person  from  imprisonment.     Ex  parte  Tarhrough^  110 
U.  S.,  651 ;  ex  parte  Fisk,  113  U.  S.,  713 ;  in  re  Ayers,  123  U.  S.,  443, 
485.    But  an  examination  of  the  record  before  us  shows  that  there 
are  Federal  questions  in  this  case. 

It  is  insisted  by  the  petitioner  that  there  is  no  Federal  question 
presented  under  the  fourteenth  amendment,  because  there  is  no  dis- 
pute as  to  the  meaning  of  the  Constitution  where  it  provides  that 
no  State  shall  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  ana  whatever  dispute  there  may  be 
iu  this  case  is  one  of  fact  simply,  whether  the  freight  or  passenger 
rates  as  fixed  by  the  legislature  or  by  the  railroad  commission  are 
so  low  as  to  be  confiscatory,  and  that  is  not  a  Federal  question. 

Jurisdiction  is  given  to  the  circuit  court  in  suits  involving  the 
requisite  amount,  arising  under  the  Constitution  or  laws  of  the 
United  States  (1  U.  S.  Comp.  Stat.,  p.  508),  and  the  question  really 
to  be  determined  under  this  objection  is  whether  the  acts  of  the 
legislature  and  the  orders  of  the  railroad  commission,  if  enforced, 
Would  take  property  without  due  process  of  law,  and  although  that 
question  might  incidentally  involve  a  question  of  fact,  its  solution 
nevertheless  is  one  which  raises  a  Federal  question.  See  Hastings 
tJ.  Ames  (C.  C.  A.  8th  Circuit) ,  68  Fed.,  726.  The  sufficiency  of  rates 
with  reference  to  the  Federal  Constitution  is  a  ]]udicial  question,  and 
one  over  which  Federal  courts  have  jurisdiction  by  reason  of  its 
Federal  nature.    Chicago  &c  R.  R.  Co.  v.  Minnesota,  134  U.  S.,  418; 
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Eeagan  v.  Farmers'  &c.  Co.,  154  U.  S.,  369-399;  St.  Louis  &c.  Co. 
V.  Gill,  156  U.  S.,  649;  Covington  &c.  Turnpike  Road  Company  v, 
Sandford,  164  U.  S.,  578;  Smyth  v.  Ames,  169  U.  S.,  466-522; 
Chicago  &c.  Railway  Co.  y.  Tompkins,  176  U.  S.,  167,  172. 

Another  Federal  question  is  the  alleged  unconstitutionality  of 
these  acts  because  oi  the  enormous  penalties  denounced  for  their 
violation,  which  prevent  the  railway  company,  as  alleged,  or  any  of 
its  servants  or  employees,  from  resorting  to  the  courts  for  the  purpose 
of  determining  the  validity  of  such  acts.  The  contention  is  urged 
by  the  complainants  in  the  suit  that  the  company  is  denied  the  equal 

Srotection  of  the  laws  and  its  property  is  liable  to  be  taken  without 
ue  process  of  law,  because  it  is  only  allowed  a  hearing  upon  the 
claim  of  the  unconstitutionality  of  the  acts  and  orders  m  question, 
at  the  risk,  if  mistaken,  of  being  subjected  to  such  enormous  penalties, 
resulting  in  the  possible  confiscation  of  its  whole  property,  that 
rather  than  take  such  risks  the  company  would  obey  the  laws, 
although  such  obedience  might  also  result  in  the  end  (though  by  a 
slower  process)  in  such  confiscation. 

Still  another  Federal  question  is  urged,  growing  out  of  the  af^ser- 
tion  that  the  laws  are,  by  their  necessary  effect,  an  interference  with 
and  a  regulation  of  interstate  commerce,  the  grounds  for  which 
assertion  it  is  not  now  necessary  to  enlarge  upon.  The  question  is 
not,  at  any  rate,  frivolous. 

We  conclude  that  the  circuit  court  had  jurisdiction  in  the  case  be- 
fore it,  because  it  involved  the  decision  or  Federal  questions  arising 
und^r  the  Constitution  of  the  United  States. 

Coming  to  the  inquiry  regarding  the  alleged  invalidity  of  these 
acts,  we  take  up  the  contention  that  they  are  invalid  on  their  face  on 
account  of  the  penalties.  For  disobedience  to  the  freight  act  the 
oflicers,  directors,  agents,  and  employees  of  the  company  are  made 
guilty  of  a  misdemeanor,  and  upon  conviction  each  may  be  punished 
by  imprisonment  in  the  county  ]ail  for  a  period  not  exceeding  ninety 
days.  Each  violation  would  be  a  separate  offense,  and,  therefore, 
might  result  in  imprisonment  of  the  various  agents  of  the  company 
who  would  dare  disobey  for  a  term  of  ninety  days  each  for  each 
offense.  Disobedience  tp  the  passenger  rate  act  renders  the  party 
guilty  of  a  felony  and  subject  to  a  fine  not  exceeding  $5,000  or 
imprisonment  in  the  State  prison  for  a  period  not  exceeding  five 
years,  or  both  fine  and  imprisonment.  The  sale  of  each  ticket 
above  the  price  permitted  by  the  act  would  be  a  violation  there- 
of. It  would  be  difficult,  if  not  impossible,  for  the  company  to  obtain 
officers,  agents,  or  employees  willing  to  carry  on  its  affairs  except 
in  obedience  to  the  act  and  orders  in  question.  The  company  itself 
would  also,  in  case  of  disobedience,  be  liable  to  the  immense  fines 
provided  for  in  violating  orders  of  the  commission.  The  company, 
m  order  to  test  the  validity  of  the  acts,  must  find  some  agent  or  em- 
ployee to  disobey  them  at  the  risk  stated.  The  necessary  effect  and 
result  of  such  legislation  must  be  to  preclude  a  resort  to  the  courts 
(either  State  or  Federal)  for  the  purpose  of  testing  its  validity.  The 
officers  and  employees  could  not  be  expected  to  disobey  any  of  the 

Krovisions  of  the  a!cts  or  orders  at  the  risk  of  such  fines  and  penalties 
Bing  imposed  upon  them,  in  case  the  court  should  decide  that  the 
law  was  valid.  The  result  would  be  a  denial  of  any  hearing  to  the 
company.    The  observations  upon  a  similar  question  made  by  Mr. 


I 


DECISIONS  OP  SUPREME  COURT  OP  UNITED  STATES,  ETC.  9 

Justice  Brewer  in  Cotting  v,  Kansas  City  Stock  Yards  Company,  183 
U.  S.,  77,  99, 100, 102,  are  very  apt.    At  page  100  he  stated : 

Do  the  laws  secure  to  an  indi vidua  1  an  equal  protection  when  he  Is  allowed 
to  come  into  court  and  make  his  claim  or  defense  subject  to  the  condition 
that  upon  a  failure  to  mal^e  good  that  claim  or  defense  the  penalty  for  such 
failure  either  appropriates  all  his  property  or  subjects  him  to  extravagant 
and  unreasonable  loss? 

Again,  at  page  102,  he  says : 

It  is  doubtless  true  that  the  State  may  impose  penalties,  such  as  will  tend 
to  compel  obedience  to  its  mandates  by  all,  individuals  or  corporations,  and  If 
extreme  and  cumulative  penalties  are  imi>osed  only  after  there  has  been  a  final 
determination  of  the  validity  of  the  statute,  the  question  would  be  very  different 
from  that  here  presented.  But  when  the  legislature.  In  an  effort  to  prevent 
any  inquiry  of  the  validity  of  a  particular  statute,  so  burdens  any  challenge 
thereof  in  the  courts  that  the  party  affected  is  necessarily  constrained  to  submit 
rather  than  take  the  chances  of  the  penalties  imposed,  then  it  becomes  a 
serious  question  whether  the  party  Is  not  deprived  of  the  equal  protection  of 
the  laws. 

The  question  was  not  decided  in  that  case,  as  it  went  off  on  another 
^ound.    We  have  the  same  question  now  before  us,  only  the  penal- 
ties are  more  severe  in  the  way  of  fines,  to  which  is  added,  in  the  case 
of  officers,  agents,  or  employees  of  the  company,  the  risk  of  impris- 
onment for  years  as  a  common  felon.     See  also  Mercantile  Trust  Co. 
V,  Texas  &c.  Ry.  Co.,  51  Fed.,  529-543;  Louisville  &c.  R.  R.  Co.  v. 
McChord,  103  Fed.,  216-223;  Consolidated  Gas  Co.  v.  Mayer,  146 
Fed.,  150-153.     In  McGahey  v,  Virginia,  135  U.  S.,  662-694,  it  was 
held  that  to  provide  a  different  remedy  to  enforce  a  contract  which 
is  unreasonable,  and  which  imposes  conditions  not  existing  when  the 
contract  was  made,  was  to  offer  no  remedy,  and  when  the  remedy  is 
80  onerous  and  impracticable  as  to  substantially  ffive  none  at  all  the 
law  is  invalid,  although  what  is  termed  a  remeoy  is  in  fact  given. 
See  also  Bronson  v.  Kinzie,  1  How.,  311,  317;  Seibert  v.  I^ewis,  122 
U.  S.,  284.     If  the  law  be  such  as  to  make  the  decision  of  the  legis- 
lature or  of  a  commission  conclusive  as  to  the  sufficiency  of  the  rates, 
this  court  has  held  such  a  law  to  be  unconstitutional.    Chicago  &c. 
Bailway  Co.  v.  Minnesota,  134  U.  S.,  supra.    A  law  which  indirectly 
accomplishes  a  like  result  by  imposing  such  conditions  upon  the  right 
to  appeal  for  judicial  relief  as  works  an  abandonment  of  the  right 
raUier  than  face  the  conditions  upon  which  it  is  offered  or  may  be 
obtained  is  also  unconstitutional.     It  may  therefore  be  said  that 
^hen  the  penalties  for  disobedience  are  by  fines  so  enormous  and  im- 
prisonment so  severe  as  to  intimidate  the  company  and  its  officers 
from  resorting  to  the  courts  to  test  the  validity  of  the  legislation,  the 
result  is  the  same  as  if  the  law  in  terms  prohibited  the  company  from 
seeking  judicial  construction  of  laws  which  deeply  affect  its  rights. 

It  is  urged  that  there  is  no  principle  upon  which  to  base  the  claim 
that  a  person  is  entitled  to  disobey  a  statute  at  least  once,  for  the  pur- 
pose of  testing  its  validity  without  subjecting  himself  to  the  penalties 
for  disobedience  provided  by  the  statute  in  case  it  is  valid.  This  is 
not  an  accurate  statement  of  the  case.  Ordinarily  a  law  creating 
offenses  in  the  nature  of  misdemeanors  or  felonies  relates  to  a  subject 
over  which  the  jurisdiction  of  the  legislature  is  complete  in  any  event. 
In  the  case,  however,  of  the  establishment  of  certain  rates  without 
any  hearing,  the  validity  of  such  rates  necessarily  depends  upon 
whether  they  are  high  enough  to  permit  at  least  some  return  upon  the 
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investment  (how  much  it  is  not  now  necessary  to  state),  and  an  in- 
<juiry  as  to  that  fact  is  a  proper  subject  of  judicial  investigation.  If 
it  turns  out  that  the  rates  are  too  low  for  that  purpose,  then  they  are 
Illegal.  Now,  to  impose  upon  a  party  interested  the  burden  of  ob- 
taining a  judicial  decision  of  such  a  question  (no  prior  hearing  hav- 
ing ever  been  given)  only  upon  the  condition  that  if  unsuccessful  he 
must  suffer  imprisonment  and  pay  fines  as  provided  in  these  acts,  is, 
in  effect,  to  close  up  all  approaches  to  the  courts,  and  thus  prevent 
any  hearing  upon  the  question  whether  the  rates  as  provided  by  the 
acts  are  not  too  low,  and  therefore  invalid.  The  distinction  is  ob- 
vious between  a  case  where  the  validity  of  the  act  depends  upon  the 
existence  of  a  fact  which  can  be  determined  only  after  investigation 
of  a  very  complicated  and  technical  character,  and  the  ordinary  case 
of  a  statute  upon  a  subject  requiring  no  such  investigation  and  over 
which  the  jurisdiction  of  the  legislature  is  complete  in  any  event. 

We  hold,  therefore,  that  the  provisions  of  the  acts  relating  to  the 
enforcement  of  the  rates,  either  for  freight  or  passengers,  by  impos- 
ing such  enormous  fines  and  possible  imprisonment  as  a  result  or  an 
unsuccessful  effort  to  test  the  validity  of  the  laws  themselves,  are  un- 
constitutional on  their  face,  without  regard  to  the  question  of  the 
insufficiency  of  those  rates.  We  also  hold  that  the  circuit  court  had 
jurisdiction  under  the  cases  already  cited  (and  it  was  therefore  its 
duty)  to  inquire  whether  the  rates  permitted  by  these  acts  or  orders 
were  too  low  and  therefore  confiscatory,  and  if  so  held,  that  the 
court  then  had  jurisdiction  to  permanently  enjoin  the  railroad 
company  from  putting  them  in  force,  and  that  it  also  had  power, 
while  the  inquiry  was  pending,  to  grant  a  temporary  injunction  to 
the  same  effect. 

Various  affidavits  were  received  upon  the  hearing  before  the  court 
prior  to  the  granting  of  the  temporary  injunction,  and  the  hearing 
itself  was,  as  appears  from  the  opinion,  full  and  deliberate,  and  the 
fact  was  found  tliat  the  rates  fixed  by  the  commodity  act,  under  the 
circumstances  existing  with  reference  to  the  passenger  rate  act  and 
the  orders  of  the  commission,  were  not  sufficient  to  be  compensatory, 
and  were  in  fact  confiscatory,  and  the  act  was  therefore  unconstitu-^ 
tional.  The  injunction  was  thereupon  granted  with  reference  to  the 
enforcement  of  the  commodity  act. 

We  have,  therefore,  upon  this  record  the  case  of  an  unconstitutional 
act  of  the  State  legislalure  and  an  intention  by  the  attorney-general 
of  the  State  to  endeavor  to  enforce  its  provisions,  to  the  injury  of  the 
company,  in  compelling  it,  at  great  expense,  to  defend  legal  proceed- 
ings of  a  complicated  and  unusual  character,  and  involving  questions 
of  vast  importance  to  all  employees  and  officers  of  the  company,  as 
well  as  to  the  company  itselr.  The  question  that  arises  is  whether 
there  is  a  remedy  that  the  parties  interested  may  resort  to,  by  going 
into  a  Federal  court  of  emnty,  in  a  case  involving  a  violation  of  the 
Federal  Constitution,  and  obtaining  a  judicial  investigation  of  the 
problem,  and  pending  its  solution  obtain  freedom  from  suits,  civil  or 
criminal,  by  a  temporary  injunction,  and  if  the  question  be  finally 
decided  favorably  to  the  contention  of  the  company,  a  permanent  in- 
junction restraining  all  such  actions  or  proceedings. 

This  inquiry  necessitates  an  examination  of  the  most  material  and 
important  objection  made  to  the  jurisdiction  of  the  circut  court,  the 
objection  being  that  the  suit  is,  in  effect,  one  against  the  State  of  Min- 
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nesota,  and  that  the  injunction  issued  against  the  attorney-general 
ille^lly  prohibits  State  action,  either  criminal  or  civil,  to  enforce 
obraience  to  the  statutes  of  the  State.  This  objection  is  to  be  con- 
sidered with  reference  to  the  eleventh  and  fourteenth  amendments  to 
the  Federal  Constitution.  The  eleventh  amendment  prohibits  the 
commencement  or  prosecution  of  any  suit  against  one  of  the  United 
States  by  citizens  of  another  State  or  citizens  or  subjects  of  any  for- 
eign state.  The  fourteenth  amendment  provides  that  no  State  shall 
deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  shall  it  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws. 

The  case  before  the  circuit  court  proceeded  upon  the  theory  that  the 
orders  and   acts  heretofore  mentioned  would,  if  enforced,  violate 
rights  of  the  complainants  protected  by  the  latter  amendment.    We 
think  that  whatever  the  rights  of  complainants  may  be,  they  are 
largely  founded  upon  that  amendment,  but  a  decision  of  this  case 
does  not  require  an  examination  or  decision  of  the  question  whether 
its  adoption  in  any  way  altered  or  limited  the  effect  of  the  earlier 
amendment.    We  may  assume  that  each  exists  in  full  force,  and  that 
we  must  give  to  the  eleventh  amendment  all  the  effect  it  naturally 
would  have,  without  cutting  it  down  or  rendering  its  meaning  any 
more  narrow  than  the  language,  fairly  interpreted,  would  warrant. 
It  applies  to  a  suit  brought  against  a  State  by  one  of  its  own  citizens 
as  well  as  to  a  suit  brought  by  a  citizen  of  another  State.    Hans  v. 
Louisiana,  134  U.  S.,  1.     It  was  adopted  after  the  decision  of  this 
court  in  Chisholm  v,  Georgia,  2  Dall.,  419  (A.  D.  1793),  where  it 
was  held  that  a  State  might  be  sued  by  a  citizen  of  another  State. 
Since  that  time  there  have  been  many  cases  decided  in  this  court  in- 
volving the  eleventh  amendment,  among  them  being  Osborn  v.  United 
States  Bank,  9  Wheat,  738,  846,  857  (A.  D.  1824),  which  held  that 
the  amendment  applied  only  to  those  suits  in  which  the  State  was 
a  party  on  the  record.    In  the  subsequent  case  of  Governor  of  Georgia 
v.Madrazo,  1  Pet.,  110, 122, 123  (A.  D.  1828),  that  holding  was  some- 
what enlarged,  and  Chief  Justice  Marshall,  delivering  the  opinion  of 
the  court,  while  citing  Osborn  v.  United  States  Bank,  supra,  said  that 
where  the  claim  was  made,  as  in  the  case  then  before  the  court, 
against  the  governor  of  Georgia  as  governor,  and  the  demand  was 
made  upon  him,  not  personally,  but  officially   (for  moneys  in  the 
treasury  of  the  State  and  for  slaves  in  possession  of  the  State  gov- 
ernment), the  State  might  be  considered  as  the  party  on  the  record 
(page  123),  and  therefore  the  suit  could  not  be  maintained. 

Davis  V.  Gray,  16  Wall.,  203,  220,  reiterates  the  rule  of  Osborn  v. 
United  States  Bank,  so  far  as  concerns  the  right  to  enjoin  a  State 
officer  from  executing  a  State  law  in  conHict  with  the  Constitution  or 
a  statute  of  the  United  States,  when  such  execution  will  violate  the 
rights  of  the  complainant. 

In  Virginia  Coupon  cases,  114  U.  S.,  270,  296  (Poindexter  v.  Green- 
how),  it  was  adjudged  that  a  suit  against  a  tax  collector  who  had 
refused  coupons  in  payment  of  taxes  and,  under  color  of  a  void  law, 
was  about  to  seize  and  sell  the  property  of  a  taxpayer  for  nonpay- 
ment of  his  taxes,  was  a  suit  against  him  personally  as  a  wrongdoer 
and  not  against  the  State. 

Hagood  V.  Southern,  117  U.  S.,  52-67,  decided  that  the  bill  was  in 
substance  a  bill  for  the  specific  performance  of  a  contract  between 
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the  complainants  and  the  State  of  South  Carolina,  and,  although  the 
State  was  not  in  name  made  a  party  defendant,  yet  being  the  actual 
party  to  the  alleged  contract  the  performance  of  which  was  sought 
and  the  only  party  by  whom  it  could  be  performed,  the  State  was 
in  effect  a  party  to  the  suit,  and  it  could  not  be  maintained  for  that 
reason.  The  things  required  to  be  done  by  the  actual  defendants 
were  the  very  things  which  when  done  would  constitute  a  perform- 
ance of  the  alleged  contract  by  the  State. 

The  cases  upon  the  subject  were  reviewed,  and  it  was  held,  In  re 
Ayers,  123  U.  S.,  443,  that  a  bill  in  equity  brought  against  officers  of 
a  State,  who,  as  individuals,  have  no  personal  interest  in  the  subject- 
matter  of  the  suit,  and  defend  only  as  representing  the  State,  where 
the  relief  prayed  for,  if  done,  would  constitute  a  performance  by  the 
State  of  the  alleged  contract  of  the  State,  was  a  suit  against  the  State 
(p.  504),  following  in  this  respect  Hagood  v.  Southern,  supra. 

A  suit  of  such  a  nature  was  simply  an  attempt  to  make  the  State 
itself,  through  its  officers,  perform  its  alleged  contract,  by  directing 
those  officers  to  do  acts  wnich  constituted  such  performance.  The 
State  alone  had  any  interest  in  the  question,  and  a  decree  in  favor  of 
plaintiff  would  affect  the  treasury  of  the  State. 

On  the  other  hand.  United  States  v.  Lee,  106  U.  S.,  196,  deter- 
mined that  an  individual  in  possession  of  real  estate  under  the  Gov- 
ernment of  the  United  States,  which  claimed  to  be  its  owner,  was, 
nevertheless,  properly  sued  by  the  plaintiff,  as  owner,  to  recover  pos- 
session, and  such  suit  was  not  one  against  the  United  States,  although 
the  individual  in  possession  justified  such  possession  under  its  au- 
thority. (See  also  Tindal  v.  Wesley,  167  U.  S.,  204,  to  the  same 
effect.) 

In  Pennoyer  v.  McConnaughy,  140  U.  S.,  1,  9,  a  suit  against  land 
commissioners  of  the  State  was  said  not  to  be  against  the  State, 
although  the  complainants  sought  to  restrain  the  deiendants,  officials 
of  the  State,  from  violating,  under  an  unconstitutional  act,  the  com- 
plainant's contract  with  the  State,  and  thereby  working  irreparable 
damage  to  the  property  rights  of  the  complainants.  Osborn  v. 
United  States  Bank,  supra,  was  cited,  and  it  was  stated : 

But  the  general  doctrine  of  Osbom  v.  Bank  of  the  United  States,  that  the 
circuit  courts  of  the  United  States  will  restrain  a  State  officer  from  executing 
an  unconstitutional  statute  of  the  State,  when  to  execute  it  would  violate  rights 
and  privileges  of  the  complainant  which  had  been  guaranteed  by  the  Constitu- 
tion and  would  work  irreparable  damage  and  injury  to  him,  has  never  been 
departed  from. 

The  same  principle  is  decided  in  Scott  v.  Donald,  165  U.  8.,  58-67. 
And  see  Missouri,  &c.,  v.  Missouri  Eailroad  Commissioners,  188 
U.  S.,  53. 

The  cases  above  cited  do  not  include  one  exactly  like  this  under 
discussion.  They  serve  to  illustrate  the  principles  upon  which  many 
cases  have  been  decided.  We  have  not  cited  all  the  cases,  as  we  have 
not  thought  it  necessary.  But  the  injunction  asked  for  in  the  Ayers 
case,  123  U.  S.  (supra),  was  to  restrain  the  State  officers  from  com- 
mencing suits  under  the  act  of  May  12, 1887  (alleged  to  be  unconsti- 
tutional), in  the  name  of  the  State  and  brought  to  recover  taxes  for 
its  use,  on  the  ground  that  if  such  suits  were  commenced  they  would 
be  a  breach  or  a  contract  with  the  State.  The  injunction  was  de- 
clared illegal  becauae  the  suit  itadf  could  not  be  entertained,  as  it  r^ 
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one  against  the  State  to  enforce  its  alleged  contract.  It  was  said, 
however,  that  if  the  court  had  power  to  entertain  such  a  suit  it  would 
have  power  to  grant  the  restraining  order  preventing  the  commence- 
ment of  suits  (p.  487).  It  was  not  stated  that  the  suit  or  the 
injunction  was  necessarily  confined  to  a  case  of  a  threatened  direct 
trespass  upon  or  injury  to  property. 

Whether  the  commencement  of  a  suit  could  ever  be  regarded  as  an 
actionable  injury  to  another,  equivalent  in  some  cases  to  a  trespass 
such  as  is  set  forth  in  some  of  the  foregoing  cases,  has  received  atten- 
tion in  the  rate  cases,  so  called.    Beagan  v.  Farmers'  Loan  &  Trust 
Co.,  154  U.  S.,  362  (a  rate  case),  was  a  suit  against  the  members  of  a 
railroad  commission  (created  under  an  act  of  the  State  of  Texas) 
and  the  attorney-general,  all  of  whom  were  held  suable,  and  that  such 
suit  was  not  one  against  the  State.    The  commission  was  enjoined 
from  enforcing  the  rates  it  had  established  under  the  act,  and  the 
attorney-general  was  enjoined  from  instituting  suits  to  recover  pen- 
alties toT  failing  to  conform  to  the  rates  fixed  by  the  commission 
under  such  act.     It  is  true  the  statute  in  that  case  creating  the  board 
provided  that  suit  might  be  maintained  by  any  dissatisfied  railroad 
company,  or  other  party  in  interest,  in  a  court  of  competent  jurisdic- 
tion in  Travis  County,  Tex.,  against  the  commission  as  defendant. 
This  court  held  that  such  language  permitted  a  suit  in  the  United 
States  circuit  court  for  the  western  district  of  Texas,  which  embraced 
Travis  County,  but  it  also  held  that,  irrespective  of  that  consent,  the 
suit  was  not  in  effect  a  suit  against  the  State  (although  the  attorney- 
general  was  enjoined),  and  therefore  not  prohibited  under  the  amend- 
ment.   It  was  said  in  the  opinion,  which  was  delivered  by  Mr.  Justice 
Brewer,  that  the  suit  could  not  in  any  fair  sense  be  considered  a  suit 
against  the  State  (p.  392),  and  the  conclusion  of  the  court  was  that 
the  objection  to  the  jurisdiction  of  the  circuit  court  was  not  tenable, 
whether  that  jurisdiction  was  i^ested  (p.  396)  "  upon  the  provisions 
of  the  statute  or  upon  the  general  jurisdiction  of  the  court  existing 
by  virtue  of  the  statutes  of  Congress  and  the  sanction  of  the  Consti- 
tution of  the  United  States,"    Kach  of  these  grounds  is  effective  and 
l>oth  are  of  equal  force.    Union  Pacific,  &c.,  v.  Mason  City  Company, 
m  U.  S.,  160-166. 

In  Smyth  v.  Aines^  169  U.  S*  466  (another  rate  case),  it  was  again 
held  that  a  suit  against  individuals,  for  the  purpose  of  preventing 
than,  as  offi<^rs  of  the  State,  from  enforcing,  by  the  commencement  of 
SBits  or  by  indictment,  an  unconstitutional  enactment  to  the  injury  of 
the  rights  of  the  plaintiff,  was  not  a  suit  against  a  State  within  the 
meaning  of  the  amendment.  At  page  518,  in  answer  to  the  objection 
that  the  suit  was  really  against  the  State,  it  was  said : 

It  la  the  settled  *3octrlne  of  this  etiurt  that  a  suit  ngalnst  individuals  for  the 
porpoie  of  preveDting  them  as  officers  of  a  State  from  enforcing  an  unconsltu- 
tfoMl  enaetiuent  to  the  Injury  of  the  rights  of  the  plaintiff,  Is  not  a  suit  against 
tte  State  within  the  menntng  of  that  amendment. 

The  suit  was  to  enjoin  the  enforcement  of  a  statute  of  Nebraska 
Isecause  it  was  alleged  to  b©  unconstitutional,  on  account  of  the  rates 
being  too  low  to  afford  some  compensation  to  the  company,  and 
oontraryj  therefore,  to  the  fourteenth  amendment. 

There  was  no  special  provision  in  the  statute  as  to  rates,  making  it 
Lihe  duty  of  the  attorney -general  to  enforce  it,  but  under  his  general 
cowers  be  had  authority  to  aalc  for  a  mandamus  to  enforce  such  or 
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any  other  law.  State  of  Nebraska  ex  rel.  &c.  v.  The  Fremont  Ac. 
Railroad  Co.,  22  Neb.^  313. 

The  final  decree  enjoined  the  attorney-general  from  bringing  any 
suit  (page  477)  by  way  of  injunction,  mandamus,  civil  action,  or  in- 
dictment for  the  purpose  of  enforcing  the  provisions  of  the  act  The 
fifth  section  of  the  act  provided  that  an  action  might  be  brought  by  a 
railroad  conripany  in  the  supreme  court  of  the  State  of  Nebraska ;  but 
this  court  did  not  base  its  decision  on  that  section  when  it  held  that  a 
suit  of  the  nature  of  that  before  it  was  not  a  suit  against  a  State, 
although  brought  against  individual  State  officers  for  the  purpose  or 
enjoining  them  from  enforcing,  either  by  civil  proceeding  or  indict- 
ment, an  unconstitutional  enactment  to  the  injury  of  the  plaintiff's 
rirfit.     (Pa^  518.) 

This  decision  was  reaffirmed  in  Prout  v.  Starr,  188  U.  S.,  537,  542. 

Attention  is  also  directed  to  the  case  of  Missouri  &c.  Rwy.  Co.  v. 
Missouri  R.  R.  &c.  Commissioners,  183  U.  S.,  53.  That  was  a  suit 
brought  in  a  State  court  of  Missouri  by  the  railroad  commissioners  of 
the  State,  who  had  the  powers  grantea  them  by  the  statutes  set  forth 
in  the  report.  Their  suit  was  against  the  railway  company  to  compel 
it  to  discontinue  certain  charges  it  was  making  for  crossing  the  Boon- 
ville  bridge  over  the  Missouri  River.  The  defendant  sought  to  re- 
move the  case  to  the  Federal  court,  which  the  plaintiffs  resisted,  and 
the  State  court  refused  to  remove  on  the  ground  that  the  real  plaintiff 
was  the  State  of  Missouri,  and  it  was  proper  to  go  behind  the  face  of 
the  record  to  determine  that  fact.  In  regular  manner  the  case  came 
here,  and  this  court  held  that  the  State  was  not  the  real  partv  plain- 
tiff, and  the  case  had  therefore  been  properly  removed  from  tne  State 
court,  whose  judgment  was  thereupon  reversed. 

Applying  the  same  principles  of  construction  to  the  removal  act 
which  had  been  applied  to  tne  eleventh  amendment,  it  was  said  by 
this  court  that  the  State  might  be  the  real  party  plaintiff  when  the 
relief  sought  inures  to  it  alone,  and  in  whose  favor  the  judgment  or 
decree,  if  for  the  plaintiff,  will  effectively  operate. 

Although  the  case  is  one  arising  under  the  removal  act  and  does  not 
involve  the  eleventh  amendment,  it  nevertheless  illustrates  the  ques- 
tion now  before  us,  and  reiterates  the  doctrine  that  the  State  is  not  a 
party  to  a  suit  simply  because  the  State  railroad  commission  is  such 
party. 

The  doctrine  of  Smyth  v.  Ames  is  also  referred  to  and  reiterated  in 
Gunter,  Attorney-General  v.  Atlantic  &c.  Railroad  Co.,  200  U.  S., 
273,  283.  See  also  McNeill  v.  Southern  Railway,  202  U.  S.,  443-559 ; 
Mississippi  Railroad  Commission  v.  Illinois  &c.  Railroad  Co.,  203 
U.  S.,  335,  340. 

The  various  authorities  we  have  referred  to  furnish  ample  justifi- 
cation for  the  assertion  that  individuals,  who,  as  officers  of  the  State, 
are  clothed  with  some  duty  in  regard  to  the  enforcement  of  the  laws 
of  the  State,  and  who  threaten  and  are  about  to  conmience  proceed- 
ings, either  of  a  civil  or  criminal  nature,  to  enforce  against  parties 
a^cted  an  unconstitutional  act,  violating  the  Federal  Constitution, 
may  be  enjoined  by  a  Federal  court  of  equity  from  such  action. 

It  is  objected,  however,  that  Fitts  v.  McGhee  (172  U.  S.,  516) 
has  somewhat  limited  this  principle,  and  that,  upon  the  authority  of 
that  case,  it  must  be  held  that  the  State  was  a  party  to  the  suit  in  the 
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United  States  circuit  court  and  the  bill  should  have  been  dismissed 
as  to  the  attorney-general  on  that  ground. 

We  do  not  think  such  contention  is  well  founded.  The  doctrine  of 
Smyth  V.  Ames  was  neither  overruled  nor  doubted  in  the  Fitts  case. 
In  that  case  the  Alabama  legislature,  by  the  act  of  1895,  fixed  the  tolls 
to  be  charged  for  crossing  the  bridge.  The  penalties  for  disobeying 
that  act,  by  demanding  and  receiving  higher  tolls,  were  to  be  collected 
by  the  persons  paying  them.  No  officer  of  the  State  had  any  official 
connection  with  the  recovery  of  such  penalties.  The  indictments 
mentioned  were  found  under  another  State  statute,  set  forth  at  page 
520  of  the  report  of  the  case,  which  provided  a  fine  against  an  officer 
of  a  company  for  taking  any  greater  rate  of  toll  than  was  authorized 
by  its  charter,  or,  if  the  charter  did  not  specify  the  amount,  then  the 
fine  was  imposed  for  charging  any  unreasonable  toll,  to  be  determined 
by  the  jury.  This  act  was  not  claimed  to  be  unconstitutional,  and 
the  indictments  found  under  it  were  not  necessarily  connected  with 
the  alleged  unconstitutional  act  fixing  the  tolls.  As  no  State  officer 
who  was  made  a  party  bore  any  close  official  connection  with  the  act 
fixing  the  tolls,  the  making  of  such  officer  a  party  defendant  was  a 
simple  effort  to  test  the  constitutionalitv  of  such  act  in  that  way,  and 
there  is  no  principle  upon  which  it  could  be  done.  A  State  superin- 
tendent of  schools  might  as  well  have  been  made  a  party.  In  the 
light  of  this  fact  it  was  said  in  the  opinion  (p.  530)  : 

In  tbe  present  case,  as  we  bave  said,  neither  of  the  State  officers  named  held 

tny  special  relation  to  the  particular  statute  alleged  to  be  unconstitutional. 

They  were  not  expressly  directed  to  see  to  its  enforcement.     If,  because  they 

were  law  officers  of  the  State,  a  case  could  be  made  for  the  purpose  of  testing 

the  constitutionality  of  the  statute,  by  an  injunction  suit  brought  against  them, 

then  the  constitutionality  of  every  act  imssed  by  the  legislature  could  be  tested 

by  a  suit  against  the  governor  and  the  attorney-general,  based  upon  the  theory 

that  the  former,  as  the  executive  of  the  State,  was,  in  a  general  sense,  charged 

with  the  execution  of  all  its  laws,  and  the  latter,  as  attorney -general,  might 

represent  the  State  In  litigation  involving  the  enforcement  of  its  statutes.    That 

would  be  a  very  convenient  way  for  obtaining  a  speedy  judicial  determination 

of  questions  of  constitutional  law  which  may  be  raised  by  individuals,  but  it 

Is  a  mode  which  can  not  be  applied  to  the  States  of  the  Union  consistently 

with  the  fundamental   principle  that  they  can  not,  without  their  assent,  be 

brought  into  any  court  at  the  suit  of  private  persons. 

In  making  an  officer  of  the  State  a  party  defendant  in  a  suit  to 
enjoin  the  enforcement  of  an  act  alleged  to  be  unconstitutional  it  is 
plain  that  such  officer  must  have  some  connection  with  the  enforce- 
ment of  the  act,  or  else  it  is  merely  making  him  a  party  as  a  repre- 
sentative of  the  State,  and  thereby  attempting  to  make  the  State  a 
party. 

It  has  not,  however,  been  held  that  it  was  necessary  that  such  duty 
should  be  declared  in  the  same  act  which  is  to  bo  enforced.  In  some 
cases,  it  is  true,  the  duty  of  enforceuient  has  been  so  imposed  (154 
U.  S.,  3f)2,  3G6,  sec.  19  of  the  act),  but  that  may  possibly  make  the 
duty  more  clear;  if  it  otherwise  exist,  it  is  equally  efficacious.  The 
fact  that  the  State  officer  by  virtue  of  his  office  has  souie  connection 
with  the  enforcement  of  the  act  is  the  important  and  material  fact, 
and  whether  it  arises  out  of  the  general  law  or  is  specially  created 
by  the  act  itself  is  not  material  so  long  as  it  exists. 

In  the  course  of  the  opinion  in  the  Fitts  case  the  Reagan  and 
Smyth  cases  were  refeiTed  to  (with  others)  as  instances  of  State 
officers  specially  charged  with  the  execution  of  a  State  enactment 
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alleged  to  be  unconstitutional,  and  who  commit  under  its  authority 
some  specific  wrong  or  trespass  to  the  injury  of  plaintiff's  rights. 
In  those  cases  the  only  wrong  or  injury  or  trespass  mvolved  was  the 
threatened  commencement  of  suits  to  enforce  the  statute  as  to  rates, 
and  the  threat  of  such  commencement  was  in  each  case  regarded  as 
sufficient  to  authorize  the  issuing  of  an  injunction  to  prevent  the 
same.  The  threat  to  commence  those  suits  under  such  circumstances 
was  therefore  necessarily  held  to  be  equivalent  to  any  other  threat- 
ened wrong  or  injury  to  the  property  of  a  plaintiff  which  had  there- 
tofore been  held  sufficient  to  authorize  the  suit  against  the  officer. 
The  being  specially  charged  with  the  duty  to  enforce  the  statute  is 
sufficiently  apparent  when  such  duty  exists  under  the  general  au- 
thority of  some  law,  even  though  such  authority  is  not  to  be  found  in 
the  particular  act.  It  might  exist  by  reason  of  the  general  duties  of 
the  officer  to  enforce  it  as  a  law  of  the  State. 

The  officers  in  the  Fitts  case  occupied  the  position  of  having  no 
duty  at  all  with  regard  to  the  act,  and  could  not  be  properly  made 
parties  to  the  suit  lor  the  reason  stated. 

It  is  also  objected  that  as  the  statute  does  not  specifically  make  it 
the  duty  of  the  attorney-general  (assuming  he  has  that  general 
right)  to  enforce  it,  he  has  under  such  circumstances  a  full  general 
discretion  whether  to  attempt  its  enforcement  or  not,  and  the  court 
can  not  interfere  to  control  him  as  attorney-general  in  the  exercise 
of  his  discretion. 

In  our  view  there  is  no  interference  with  his  discretion  under  the 
facts  herein.  There  is  no  doubt  that  the  court  can  not  control  the 
exercise  of  the  discretion  of  an  officer.  It  can  only  direct  affirma- 
tive action  where  the  officer  having  some  duty  to  perform  not  involv- 
ing discretion,  but  merely  ministerial  in  its  nature,  refuses  or  neglects 
to  take  such  action.  In  that  case  the  court  can  direct  the  defendant 
to  perform  this  merely  ministerial  duty.  (Board  of  Liquidation  v. 
McComb,  92  U.  S.,  53V541.) 

The  general  discretion  regarding  the  enforcement  of  the  laws 
when  and  as  he  deems  appropriate  is  not  interfered  with  by  an  in- 
junction which  restrains  the  State  officer  from  taking  any  steps 
toward  the  enforcement  of  an  imconstitutional  enactment  to  the 
injury  of  complainant.  In  such  case  no  affirmative  action  of  any 
nature  is  directed,  and  the  officer  is  simply  prohibited  from  doing 
an  act  which  he  had  no  le^al  right  to  do.  An  injunction  to  prevent 
him  from  doing  that  Avhich  he  has  no  legal  right  to  do  is  not  an 
interference  with  the  discretion  of  aji  officer. 

It  is  also  argued  that  the  only  proceeding  which  the  attorney- 
general  could  take  to  enforce  the  statute,  so  far  as  his  office  is  con- 
cerned, was  one  by  mandamus,  which  would  be  commenced  )>y  the 
State  in  its  sovereign  and  governmental  character,  and  that  the 
right  to  bring  such  action  is  a  necessary  attribute  of  a  sovereign 
government.  It  is  contended  that  the  complainants  do  not  complain 
and  they  care  nothing  about  any  action  which  Mr.  Young  might  take 
or  bring  as  an  ordinary  individual,  but  that  he  was  complained  of 
as  an  officer,  to  whose  discretion  is  confided  the  use  of  the  name  of 
the  State  of  Minnesota  so  far  as  litigation  is  concerned,  and  that 
when  or  how  he  shall  use  it  is  a  matter  resting  in  his  discretion  and 
can  not  be  controlled  by  any  couit. 
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The  answer  to  all  this  is  the  same  as  made  in  every  case  where  an 
official  claims  to  be  acting  under  the  authority  of  the  State.  The 
act  to  be  enforced  is  alleged  to  be  unconstitutional,  and  if  it  be  so, 
the  use  of  the  name  of  the  State  to  enforce  an  unconstitutional  act 
to  the  injury  of  complainants  is  a  proceedinjr  without  the  authority 
of  and  one  which  does  not  affect  the  State  m  its  sovereign  or  gov- 
ernmental capacity.  It  is  simply  an  illegal  act  upon  the  part  of  a 
State  official  in  attempting  by  the  use  of  the  name  of  the  State  to 
enforce  a  legislative  enactment  which  is  void  because  unconstitu- 
tional. If  the  act  which  the  State  attorney-general  seeks  to  enforce 
be  a  violation  of  the  Federal  Constitution,  the  officer  in  proceeding 
under  such  enactment  comes  into  conflict  with  the  superior  authority 
of  that  Constitution,  and  he  is  in  that  case  stripped  of  his  official 
or  representative  character  and  is  subjected  in  his  person  to  the 
consequences  of  his  individual  conduct.  The  State  has  no  power 
to  impart  to  him  any  immunity  from  responsibility  to  the  supreme 
authority  of  the  United  States.  (See  In  re  Avers,  supra,  p.  507.) 
It  would,  be  an  injury  to  complainant  to  harass  il  with  a  multiplicity 
of  suits  or  litigation  generally  in  an  endeavor  to  enforce  penalties 
under  an  unconstitutional  enactment,  and  to  prevent  it  ought  to  be 
within  the  jurisdiction  of  a  court  of  equity.  If  the  question  of  un- 
constitutionality with  reference,  at  least,  to  the  Federal  Constitution 
be  first  raised  in  a  Federal  court,  that  courtj  as  we  think  is  shown  by 
the  authorities  cited  hereafter,  has  the  right  to  decide  it  to  the 
exclusion  of  all  other  courts. 

The  question  remains  whether  the  attorney-general  had,  by  the 
law  of  the  State,  so  far  as  concerns  these  rate  acts,  any  duty  with 
regard  to  the  enforcement  of  the  same.  By  his  official  conduct  it 
seems  that  he  regarded  it  as  a  duty  connected  with  his  office  to  com- 
pel the  company  to  obey  the  commodity  act,  for  he  comnienced  pro- 
ceedings to  enforce  such  obedience  immediately  after  the  injunction 
issued,  at  the  risk  of  being  found  guilty  of  contempt  by  so  doing. 

The  duties  of  the  attorney-general,  as  decided  by  the  supreme 
court  of  the  State  of  Minnesota,  are  created  partly  by  statute  and 
exist  partly  as  at  common  law.     (State  ex  rel.  I'^oung,  attorney- 

Eneral,  v.  Eobinson  (decided  June  7,  1907),  112  N.  W.  Rep.,  269.) 
i  the  above-cited  case  it  was  held  that  the  attorney-i^eneral  might 
institute,  conduct,  and  maintain  all  suits  and  proceedings  he  might 
deem  necessary  for  the  enforcement  of  the  laws  of  the  State,  the 
preservation  of  order,  and  the  protection  of  public  rights,  and  that 
there  were  no  statutory  restrictions  in  that  State  limiting  the  duties 
of  the  attorney-general  in  such  case. 

Section  3  of  chapter  227  of  the  General  Laws  of  Minnesota,  1905 
(same  law,  sec.  58,  Revised  Laws  of  Minnesota,  1905),  imposes  the 
duty  upon  the  attorney-general  to  cause  proceedinirs  to  be  instituted 
against  any  corporation  whenever  it  shall  have  offended  against  the 
laws  of  the  State.  By  section  1900  of  the  revised  laws  of  1905  it 
is  also  provided  that  the  attorney-general  shall  be  ex  officio  attorney 
for  the  railroad  commission,  and  it  is  made  his  duty  to  institute  and 
prosecute  all  actions  which  the  commission  shall  order  brought,  and 
shall  render  the  commissioners  all  counsel  and  advice  necessary  for 
the  proper  performance  of  their  duties. 
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It  is  said  that  the  attorney-general  is  only  bound  to  act  when  the 
commission  orders  action  to  be  brought,  and  that  section  5  of  th» 
commodity  act  (April  18,  1907)  expressly  provides  that  no  duty 
shall  rest  upon  the  commission  to  enforce  the  act,  and  hence  no  duty 
other  than  that  which  is  discretionary  rests  upon  the  attorney- 
general  in  that  matter.  The  provision  is  somewhat  unusual,  but 
tne  reasons  for  its  msertion  in  tnat  act  are  not  material,  and  neither 
require  nor  justify  comment  by  this  court. 

It  would  seem  to  be  clear  that  the  attorney-general,  under  his 
power  existing  at  common  law  and  by  virtue  of  these  various  stat- 
utes, had  a  general  duty  imposed  upon  him,  which  includes  the  right 
and  the  power  to  enforce  the  statutes  of  the  State,  including,  of 
course,  the  act  in  question,  if  it  were  constitutional.  His  power  by 
virtue  of  his  office  sufficiently  connected  him  with  the  duty  of  enforce- 
ment to  make  him  a  proper  party  to  a  suit  of  the  nature  of  the  one 
now  l>efore  the  United  States  circuit  court. 

It  is  further  objected  (and  the  objection  really  forms  part  of  the 
contention  that  the  State  can  not  be  sued)  that  a  court  of  equity 
has  no  jurisdiction  to  enjoin  criminal  proceedings,  by  indictment  or 
otherwise,  under  the  State  law.  This,  as  a  general  rule,  is  true.  But 
there  are  exceptions.  When  such  indictment  or  proceeding  is 
brought  to  enforce  an  alleged  unconstitutional  statute,  which  is  the 
subject-matter  of  inquiry  in  a  suit  already  j^ending  in  a  Federal 
court,  the  latter  court  having  first  obtained  jurisdiction  over  the  sub- 
ject-matter, has  the  right,  inT>oth  civil  and  criminal  cases,  to  hold  and 
maintain  such  jurisdiction,  to  the  exclusion  of  all  other  courts,  until 
its  duty  is  fully  performed.  (Prout  v.  Starr,  188  U.  S.,  537-542- 
544.)  But  the  Federal  court  can  not.  of  course,  interfere  in  a  case 
where  the  proceedings  were  already  pending  in  a  State  court.  (Tay- 
lor V.  Taintor,  16  Wall..  3;U*>-370;  Uarkrader  v,  Wadlev,  172  IT.  S., 
148.) 

Where  one  commences  a  criminal  proceeding  who  is  already  party 
to  a  suit  then  pending  in  a  court  of  equity,  if  the  criminal  proceed- 
ings are  brought  to  enforce  the  same  right  that  is  in  issue  betore  that 
court,  the  latter  may  enjoin  such  criminal  proceedings.  (Davis  &c. 
Co.  V.  Ix)s  Angeles,  189  U.  S.,  207.)  In  In  re  Dobbins  v.  Los  Angeles, 
195  U.  S.,  223-241,  it  is  remarked  by  Mr.  Justice  Day,  in  delivering 
the  opinion  of  the  court,  that  "  it  is  well  settled  that  where  property 
rights  will  be  destroyed,  unlawful  interference  by  criminal  proceed- 
ings under  a  void  law  or  ordinance  may  be  reached  and  controlled 
by  a  court  of  equity."  Smyth  v,  Ames  (supra)  distinctly  enjoined 
the  proceedings  by  indictment  to  compel  obedience  to  the  rate  act. 

These  cases  show  that  a  court  of  equity  is  not  always  precluded  from 
granting  an  injunction  to  stay  proceedings  in  criminal  cases,  and  we 
have  no  doubt  the  principle  applies  in  a  case  such  as  the  present.  In 
re  Sawyer,  124  U.  S.,  200.  211,  is  not  to  the  contrary.  That  case 
holds  that  in  general  a  court  of  equity  has  no  jurisdiction  of  a  bill 
to  stay  criminal  proceedings,  but  it  expressly  states  an  exception, 
"  unless  they  are  instituted  by  a  party  to  the  suit  already  pending  be- 
fore it  and  to  try  the  same  right  tnat  is  in  issue  there."  Various 
authorities  are  cited  to  sustain  tlie  exception.  The  criminal  proceed- 
ings here  that  could  be  commenced  by  the  State  authorities  would  be 
under  the  statutes  relating  to  passenger  or  freight  rates,  and  their 
validity  is  the  very  question  involved  m  the  suit  m  the  United  States 
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circuit  court.  The  right  to  restrain  proceedings  by  mandamus  is 
based  upon  the  same  foundation  and  governed  by  the  same  prin- 
ciples. 

It  is  proper  to  add  that  the  right  to  enjoin  an  individual,  even 
though  a  State  official,  from  commencing  suits  under  circumstances 
already  stated  does  not  include  the  power  to  restrain  a  court  from 
acting  in  any  case  brought  before  it,  either  of  a  civil  or  criminal 
nature,  nor  does  it  inchide  power  to  prevent  any  investigation  or 
action  by  a  grand  jury.  The  latter  body  is  part  oif  the  machinery  of 
a  criminal  court,  and  an  injunction  against  a  State  court  would  be  a 
violation  of  the  whole  scheme  of  our  Government.  If  an  injunction 
against  an  individual  is  disobeyed,  and  he  commences  proceedings 
before  a  grand  jury  or  in  a  court,  such  disobedience  is  personal  only, 
and  the  court  or  jury  can  proceed  without  incurring  any  penalty  on 
that  account. 

The  difference  between  the  power  to  enjoin  an  individual  from 
doing  certain  things  and  the  power  to  enjoin  courts  from  proceeding 
in  their  own  way  to  exercise  jurisdiction  is  plain,  and  no  power  to  do 
tlie  latter  exists  because  of  a  power  to  do  tlie  former. 

It  is  further  objected  that  there  is  a  plain  and  adequate  remedv  at 
law  open  to  the  complainants  and  that  a  court  of  equity,  theretore, 
has  no  jurisdiction  in  such  case.     It  has  been  suggested  that  the 

f>roper  way  to  test  the  constitutionality  of  the  act  is  to  disobey  it,  at 
east  once,  after  which  the  company  might  obey  the  act  pending 
subsequent  proceedings  to  test  its  validity.  But  in  the  event  of  a 
single  violation  the  prosecutor  might  not  avail  himself  of  the  op- 
portunity to  make  the  test,  as  obedience  to  the  law  was  thereafter 
continued,  and  he  might  think  it  unnecessary  to  start  an  inquiry. 
If,  however,  he  should  do  so  while  the  company  was  thereafter  obey- 
ing the  law,  several  years  might  elapse  before  there  was  a  final  deter- 
mination of  the  question,  and  if  it  snould  be  determined  that  the  law 
was  invalid  the  property  of  the  company  would  have  been  taken 
during  that  time  witliout  due  process  of  law,  and  there  would  be  no 
possibility  of  its  recovery. 

Another  obstacle  to  making  the  test  on  the  part  of  the  company 
might  be  to  find  an  agent  or  employee  who  would  disobey  the  law, 
witn  a  possible  fine  and  imprisonment  staring  him  in  the  face  if  the 
act  should  be  held  valid.  Take  the  passenger-rate  act,  for  instance: 
A  sale  of  a  sinjjle  ticket  above  the  price  menti(med  in  that  act  miirht 
subject  the  ticket  agent  to  a  charge  of  felony,  and  upon  conviction 
to  a  fine  of  five  thousand  dollars  and  imprisonment  for  five  years.  It 
is  true  the  company  mi^ht  pay  the  fine,  but  the  imprisonment  the 
agent  would  have  to  suffer  perisonally.  It  would  not  be  wonderful  if, 
under  such  circumstances,  tliere  would  not  be  a  crowd  of  agents  offer- 
iiig  to  disobey  the  law.  The  wonder  would  be  that  a  single  agent 
should  be  found  ready  to  take  the  risk. 

If,  however,  one  should  be  found,  and  the  prosecutor  should  elect 
to  proceed  against  him,  the  defense  that  the  act  was  invalid,  because 
the  rates  established  by  it  were  too  low,  would  require  a  long  and 
difficult  examination  of  quite  complicated  facts  upon  which  the 
yulidity  of  the  act  depended.  Such  investigation  it  would  be  almost 
impossible  to  make  before  a  jury,  as  such  body  could  not  intelligently 
pass  upon  the  matter.  Questions  of  the  cost  of  transportation  of  pas- 
sengers and  freight,  the  net  earnings  of  the  road,  the  separation  of 
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the  cost  and  earnings  within  the  State  from  those  arising  beyond  its 
boundaries,  all  depending  upon  the  testimony  of  experts  and  the  ex- 
amination of  figures  relating  to  these  subjects,  as  well,  possibly,  as 
the  expenses  attending  the  building  and  proper  cost  of  the  road, 
would  necessarily  form  the  chief  matter  oi  inquiry,  and  intelligent 
answers  could  only  be  given  after  a  careful  and  prolonged  examina- 
tion of  the  whole  evidence,  and  the  making  oi  calculations  based 
thereon.  All  material  evidence  having  been  taken  upon  these  issues, 
it  has  been  held  that  it  ought  to  be  referred  to  the  most  competent 
and  reliable  master  to  maKC  all  needed  computations  and  to  find 
therefrom  the  necessary  facts  upon  which  a  judgment  might  be  ren- 
dered that  might  be  reviewed  by  this  court.  (Chicagx)  <^.  Railway 
Co.  V.  Tomkins,  176  U.  S.,  167.)  From  all  these  considerations  it  fs 
plain  that  this  is  not  a  proper  suit  for  investigation  by  a  jury.  Suits 
for  penalties,  or  indictment  or  other  criminal  proceedings  for  a  viola- 
tion of  the  act,  would  therefore  furnish  no  reasonable  or  adequate 
opportunity  for  the  presentation  of  a  defense  founded  upon  the  asser- 
tion that  the  rates  were  too  low  and  therefore  the  act  invalid. 

We  do  not  say  the  company  could  not  interpose  this  defense  in  an 
action  to  recover  penalties  or  upon  the  trial  of  an  indictemnt  (St. 
Louis  &c.  Ry.  Co.  v.  Gill,  156  U.  S.,  649),  but  the  facility  of  proving 
it  in  either  case  falls  so  far  below  that  which  would  obtain  in  a  court 
of  equity  that  comparison  is  scarcely  possible. 

To  await  proceedings  against  the  company  in  a  State  court 
grounded  upon  a  disobedience  of  the  act,  and  then,  if  neces'^jary, 
obtain  a  review  in  this  court  by  writ  of  error  to  the  highest  State 
court,  would  place  the  company  in  peril  of  large  loss  and  its  agents 
in  great  risk  of  fines  and  imprisonment  if  it  should  be  finally  de- 
termined that  the  act  was  valid.  This  risk  the  company  ought  not 
to  be  required  to  take.  Over  eleven  thousand  millions  of  dollars, 
it  is  estimated,  are  invested  in  railroad  property,  owned  by  many 
thousands  of  people  who  are  scattered  over  the  whole  country  from 
ocean  to  ocean,  and  they  are  entitled  to  equal  protection  from  the 
laws  and  from  the  courts,  with  the  owners  of  all  other  kinds  of 
property,  no  more,  no  less.  The  courts  having  jurisdiction,  Federal 
or  State,  should  at  all  times  be  open  to  them  as  well  as  to  others, 
for  the  purpose  of  protecting  their  property  and  their  legal  rights. 

All  objections  to  a  remedy  at  law  as  being  plainly  inadequate 
are  obviated  by  a  suit  in  equity,  making  all  who  are  directly  inter- 
ested parties  to  the  suit,  and  enjoining  the  enforcement  of  the  act 
until  the  decision  of  the  court  upon  the  legal  question. 

An  act  of  the  legislature  fixing  rates,  either  for  passengers  or 
frei^jfht.  is  to  be  regarded  as  prima  facie  valid,  and  tne  onus  rests 
upon  the  company  to  prove  its  assertion  to  the  contrary.  Under 
such  circunistances  it  was  stated  by  Mr.  Justice  Miller,  in  his  con- 
curring opinion  in  Cliicago  &c.  Co.  v.  Minnesota,  134  U.  S.,  418-460, 
that  the  proper,  if  not  the  only,  mode  of  judicial  relief  against  the 
tariff  of  rates  established  by  the  legislature  or  by  its  commission  is 
by  a  bill  in  chancery,  asserting  its  unreasonable  character,  and  that 
until  the  decree  of  the  court  in  such  equity  suit  was  obtained  it  was 
not  competent  for  each  individual  having  dealings  with  a  carrier, 
or  for  the  carrier  in  regard  to  each  individual  who  demands  its  serv- 
ices, to  raise  a  contest  in  the  courts  over  the  questions  which  ought 
to  be  settled  in  this  general  and  conclusive  manner.    This  remedy 
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by  bill  in  equity  is  referred  to  and  approved  by  Mr.  Justice  Shiras, 
in  delivering  the  opinion  of  the  court  in  St.  Louis  &c.  Co.  v.  Gill, 
156  U.  S.,  649,  659,  606,  although  that  question  was  not  then  directly 
before  the  court.  Such  remedy  is  undoubtedly  the  most  convenient, 
the  most  comprehensive,  and  the  most  orderiy  way  in  which  the 
rights  of  all  parties  can  be  properly,  fairly,  and  adequately  passed 
upon.  It  can  not  be  to  the  real  mterest  of  any  one  to  injure  or  crip- 
ple the  resources  of  the  railroad  companies  of  the  country,  because 
the  prosperity  of  both  the  railroads  and  the  country  is  most  inti- 
mately connected.  The  question  of  sufficiency  of  rates  is  important 
and  controlling,  and  being  of  a  judicial  nature  it  ought  to  be  settled 
at  the  earliest  moment  by  some  court,  and  when  a  Federal  court  first 
obtains  jurisdiction  it  oughtj  on  jgeneral  principles  of  jurisprudence, 
to  be  permitted  to  finish  the  inquiry  and  make  a  conclusive  judgment 
to  the. exclusion  of  all  other  courts.  This  is  all  that  is  claimed,  and 
this,  we  think,  must  be  admitted. 

Finally  it  is  objected  that  the  necessary  result  of  upholding  this 
suit  in  the  circuit  court  will  be  to  draw  to  the  lower  Federal  courts 
a  great  flood  of  litigation  of  this  character,  where  one  Federal  judge 
would  have  it  in  his  power  to  enjoin  proceedings  by  State  officials  to 
enforce  the  legislative  acts  of  this  State,  either  by  criminal  or  civil 
actions.  To  this  it  may  be  answered,  in  the  first  place,  that  no 
injunction  ought  to  be  granted  unless  in  a  case  reasonably  free  from 
doubt  We  think  such  rule  is,  and  will  be,  followed  by  all  the  judges 
of  the  Federal  courts. 

And,  again,  it  must  be  remembered  that  jurisdiction  of  this  general 
character  has,  in  fact,  been  exercised  by  Federal  courts  from  the 
time  of  Osbom  v.  United  States  Bank  up  to  the  present ;  the  only 
difference  in  regard  to  the  case  of  Osbom  and  the  case  in  hand  be- 
ing that  in  this  case  the  injury  complained  of  is  the  threatened  com- 
mencement of  suits,  civil  or  criminal,  to  enforce  the  act,  instead  of, 
as  in  the  Osborn  case,  an  actual  and  direct  trespass  upon  or  inter- 
ference with  tan^ble  property  and  the  enjoining  of  State  officers 
naencement  of  suits  to  enforce  an  unconstitutional  act,  under  the 
circumstances  already  mentioned,  is  no  new  invention,  as  we  have 
already  seen.  The  difference  between  an  actual  and  direct  inter- 
ference with  tangible  property  and  the  enjoining  of  State  officers 
from  enforcing  an  imconstitutional  act,  is  not  of  a  radical  nature, 
does  not  extend,  in  truth,  the  jurisdiction  of  the  courts  over  the  sub- 
ject-matter. In  the  case  of  the  interference  with  property  the  per- 
son enjoined  is  assuming  to  act  in  his  capacity  as  an  official  of  the 
State,  and  justification  for  his  interference  is  claimed  by  reason  of 
his  position  as  a  State  official.  Such  official  can  not  so  justify  when 
acting  under  an  unconstitutional  enactment  of  the  legislature.  Sq, 
where  the  State  official,  instead  of  directly  interferin<2:  with  tangible 
property,  is  about  to  commence  suits,  which  have  tor  their  object 
the  enforcement  of  an  act  which  violates  the  Federal  Constitution, 
to  the  great  and  irreparable  injury  of  the  complainants,  he  is  seeking 
the  same  justification  from  the  authority  of  the  State  as  in  other 
cases.  The  sovereignty  of  the  State  is,  in  reality,  no  more  involved 
in  one  case  than  in  the  other.  The  State  can  not  in  either  case  im- 
part to  the  official  immunity  from  responsibility  to  the  supreme 
authority  of  the  United  States.  (See  In  re  Avers,  123  U.  S.  (supra), 
p.  607.) 


L 


22         DECISIONS  OP  SUPREME  COUBT  OP  UNITED  STATES,  BTO. 

This  supreme  authority,  which  arises  from  the  specific  provisions 
of  the  Constitution  itself,  is  nowhere  more  fully  illustrated  than  in 
the  series  of  decisions  under  the  Federal  habear  corpus  statute 
(sec.  753,  U.  S.  Rev.  Stat.),  in  some  of  which  cases  persons  in  the 
custody  of  State  officers  for  alleged  crimes  against  the  State  have 
been  taken  fi-om  that  custody  and  discharged  by  a  Federal  court  or 
judge  because  the  imprisonment  was  adjudged  to  be  in  violation  of 
the  Federal  Constitution.  The  right  to  so  discharge  has  not  been 
doubted  by  this  court,  and  it  has  never  been  supposed  there  was  any 
suit  against  the  State  by  reason  of  serving  the  writ  upon  one  of  the 
officers  of  the  State  in  whose  custody  the  person  was  found.  In 
some  of  the  cases  the  writ  has  been  refused  as  matter  of  discretion,  but 
in  others  it  has  been  granted,  while  the  power  has  been  fully  recog- 
nized in  all.  (Ex  parte  Rovall,  117  U.  S.,  241 ;  In  re  Loney,  134  Id., 
372;  In  re  Neagle,  135  Id.,*l;  Baker  v.  Grice,  169  Id.,  284;  Ohio  v. 
Thomas,  173  Id.,  276;  Minnesota  v,  Brundage,  180  Id.,  499, 502;  Reid 
V.  Jones,  187  Id.,  153;  United  States  v.  Lewis,  200  Id.,  1:  In  re 
Lincoln,  202  Id.,  178.) 

It  is  somewhat  diflicult  to  appreciate  the  distinction  which,  while 
admitting  that  the  taking  of  such  a  person  from  the  custody  of  the 
State  by  virtue  of  service  of  the  writ  on  the  State  officer  in  whose 
custody  he  is  found,  is  not  a  suit  against  the  State,  and  yet  service  of 
a  writ  on  the  attorney-general  to  prevent  his  enforcing  an  uncon- 
stitutional enactment  of  a  State  legislature  is  a  suit  against  the 
State. 

There  is  nothing  in  the  case  before  us  that  ought  properly  to  breed 
hostility  to  the  customary  operation  of  Federal  courts  of  justice  in 
cases  oi  this  character. 

The  rule  to  show  cause  is  discharged  and  the  petition  for  writs  of 
habeas  corpus  and  certiorari  is  dismissed. 

So  ordered. 


Supreme  Court  of  the  United  States.  No.  10,  original. — October 
term,  1907.  Ex  parte :  In  the  matter  of  Edward  T.  Young,  peti- 
tioner. Petitions  for  writs  of  habeas  coniiw  and  certiorari  and 
motion  for  leave  to  file  same.     [March  23,  1908.] 

Mr.  Justice  Harlan  dissenting. 

Although  the  history  of  this  litigation  is  set  forth  in  the  opinion 
of  the  court,  I  deem  it  appropriate  to  restate  the  principal  facts  of 
the  case  in  direct  connection  with  my  examination  of  the  question 
upon  which  the  decision  turns.  That  question  is,  whether  the  suit  in 
the  circuit  court  of  the  United  States  was,  as  to  the  relief  sought 
agaivst  the  attorncij-general  of  Minnesota^  forbidden  by  the  eleventh 
amendment  of  the  Constitution  of  the  United  States,  declaring  that 
"  the  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  ecjuity  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  any  foreign  State."  That  examination,  I  may  say  at 
the  outset,  is  entered  upon  with  no  little  embarrassment,  in  view  of 
the  fact  that  the  views  exjjressed  by  me  are  not  shared  by  my  brethren. 
I  mav  also  frankly  admit  embarrassment  arising  from  certain  views 
stated  in  dissenting  opinions  heretofore  delivered  by  me  which  did 
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not,  at  the  time,  meet  the  approval  of  my  brethern,  and  which  I  do 
not  now  myself  entertain.  What  I  shall  say  in  this  opinion  will  be 
in  substantial  accord  with  what  the  court  has  heretofore  decided, 
while  the  opinion  of  the  court  departs,  as  I  think,  from  principles 
previously  announced  by  it  upon  full  consideration.  I  propose  to 
adhere  to  former  decisions  of  the  court,  whatever  may  have  been  once 
my  opinion  as  to  certain  aspects  of  this  general  question. 

The  plaintiffs  in  the  suit  referred  to,  Perkins  and  Shepard,  were 
shareholdei-s  of  the  Northern  Pacific  Railway  Company  and  citizens, 
respectively,  of  Iowa  and  Minnesota.  The  dfefendants  were  the  rail- 
way company,  Edward  T.  Youn^,  attorney -general  of  Minnesota, 
the  several  members  of  the  State  railroad  and  warehouse  commission, 
and  certain  persons  who  were  shippers  of  freight  over  the  lines  oi 
that  railway. 

The  general  object  of  the  suit  was  to  prevent  compliance  with  the 
provisions  of  certain  acts  of  the  Minnesota  legislature  and  certain 
orders  of  the  State  railroad  and  warehouse  coumiission,  indicating 
the  rates  which  the  State  permits  to  be  charged  for  the  transporta- 
tion of  passengers  and  commodities  upon  railroads  within  its  limits; 
also,  to  prevent  shippers  from  bringing  actions  against  the  railway 
company  to  enforce  those  acts  and  orders. 

The  bill,  among  other  things,  prayed  that  Edward  T.  Young,  "  as 
attorney-general  of  the  State  oi  Minnesota,"  and  the  members  of  the 
State  railroad  and  warehouse  commission  (naming  them)  be  enjoined 
from  all  attempts  to  compel  the  railway  company  to  put  in  force  the 
rates  or  any  of  them  prescribed  by  said  orders,  and  "  from  taking 
any  action,  step,  or  proc*eeding  against  said  railway  company,  or  any 
of  its  officers,  directors,  agents,  or  employees,  to  enforce  any  penalties 
or  remedies  for  the  violation  by  said  railway  company  of  said  orders 
or  either  of  them ;  "  and  that  said  Young,  "  as  attorney-general,"  be 
enjoined  from  taking  any  action,  step,  or  proceeding  against  the  rail- 
way company,  its  officers,  agents,  or  employees,  to  enforce  the  pen- 
alties and  remedies  specified  in  those  acts. 

The  court  gave  a  temporary  injunction  as  prayed  for.  The  attor- 
ney-general of  Minnesota  appeared  specially  and,  without  submitting 
to  or  acknowledging  the  jurisdiction  of  the  court,  moved  to  dismiss 
the  suit  as  to  him,  upon  the  ground  that  the  State  had  not  consented 
to  be  sued,  and  also  because  the  bill  was  exhibited  against  him  "  as, 
and  only  as,  the  attorney-general  of  the  State  of  Minnesota,"  to  re- 
strain him,  by  injunction,  from  exercising  the  discretion  vested  in 
him  to  commence  appropriate  actions,  on  behalf  of  the  State,  to 
enforce  or  to  test  the  validity  of  its  laws.  He  directly  raised  the 
question  that  the  suit  as  to  him,  in  his  official  capacity,  was  one 
against  the  State,  in  violation  of  the  eleventh  amendment. 

In  response  to  an  order  to  show  cause  why  the  injunction  asked  for 
should  not  be  granted  the  attorney-general  also  appeared  specially 
and  urged  like  objections  to  the  suit  against  him  in  the  circuit  court. 

After  hearing  the  parties  the  court  made  an  order  September  23, 
1907,  whereby  the  railway  company,  its  officers,  directors,  agents,  serv- 
ants, and  employees,  were  enjoined  until  the  further  order  of  the 
court  from  publishing,  adopting,  or  putting  into  effect  the  tariffs, 
rates,  or  charges  specified  in  the  act  of  April  18,  1907.  The  court 
likewise  enjoined  the  defendant  Young,  "  as  attorney-general  of  the 
State  of  Minnesota,"  from  "  taking  or  instituting  any  action,  suit, 
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step,  or  proceeding  to  enforce  the  penalties  and  remedies  specified  in 
said  act  or  either  thereof,  or  to  compel  obedience  to  said  act  or  com- 
pliance therewith  or  any  part  thereof."  A  like  injunction  was 
granted  against  the  defendant  shippers. 

On  the  next  day,  September  24,  1907,  the  State  of  Minnesota,  "  on 
the  relation  of  Edward  T.  Young,  attorney-general,"  commenced  an 
action  in  one  of  its  own  courts  against  the  Northern  Pacific  Railway 
Company — the  only  relief  sought  being  a  mandamus  ordering  the 
company  to  adopt,  publish,  keep  for  puolic  inspection,  and  put  into 
effect,  as  the  rates  and  charges  to  be  maintained  for  the  transportation 
of  freight  between  stations  in  Minnesota,  those  named  and  specified 
in  what  is  known  as  chapter  232  of  the  session  laws  of  Minnesota  for 
1907.  That  was  the  act  which  it  was  the  object  of  the  Perkins- 
Shepard  suit  in  the  Federal  court  to  strike  down  and  nullify.  An 
alternative  writ  of  mandamus,  such  as  the  State  asked,  was  issued  by 
the  State  court. 

The  institution,  in  the  State  court,  by  the  State,  on  the  relation  of 
its  attorney-general,  of  the  mandamus  proceeding  against  the  railwaj 
company  having  been  brought  to  the  attention  of  the  Federal  circuit 
court,  a  rule  was  issued  against  the  defendant  Young  to  show  cause 
why  he  should  not  be  punished  as  for  contempt.  Answering  that  rule, 
he  alleged,  among  other  things,  that  the  mandamus  proceeding  was 
brought  bv  and  on  behalf  of  the  State,  through  him  as  its  attomey- 
^neral;  tnat  in  every  way  possible  he  had  objected  to  such  jurisdic- 
tion on  the  ground  that  the  action  was  commenced  against  him  solely 
as  the  attorney-general  for  Minnesota  in  order  to  prevent  him  from 
instituting  in  the  proper  courts  civil  actions  for  and  in  the  name  of 
the  State  to  enforce  or  test  the  validity  of  its  laws ;  that  there  is  no 
other  action  or  proceeding  pending  or  contemplated  by  this  defendant 
against  said  railway  company^  except  said  proceedings  in  mandamus 
hereinbefore  referred  to.  Defendant  expressly  disclaimed  any  inten- 
tion to  treat  this  court  with  disrespect  m  the  commencement  of  the 
proceedings  referred  to,  "  but  believing  that  the  decision  of  this  court 
in  this  action,  holding  that  it  had  jurisdiction  to  enjoin  this  defend- 
ant, as  such  attorney-general,  from  performing  his  discretionary 
official  duties,  was  in  conflict  with  the  eleventh  amendment  of  the  Con- 
stitution of  the  United  States,  as  the  same  has  been  interpreted  and 
applied  by  the  United  States  Supreme  Court,  defendant  believed  it  to 
be  his  duty  as  such  attorney-general  to  commence  said  mandamus 
proceedings  for  and  in  behalf  of  the  State,  and  it  was  in  this  belief 
that  said  proceedings  were  commenced  solely  for  the  purpose  of  en- 
forcing the  said  law  of  the  State  of  Minnesota." 

The  rule  was  heard,  and  the  attorney-general  was  held  to  be  in  con- 
tempt, the  order  of  the  Federal  court  being :  "  Ordered  further,  that 
said  Edward  T.  Young  forthwith  dismiss  or  cause  to  be  dismissed  the 
suit  of  the  State  of  Minnesota  on  the  relation  of  Edward  T.  Young, 
attorney-general,  plaintiff,  v.  Northern  Pacific  Railway  Company, 
defendant,  heretoiore  instituted  by  him  in  the  district  court  of  the 
county  of  Ramsey,  second  judicial  district.  State  of  Minnesota.  Or- 
dered further,  that  for  his  said  contempt  said  Edward  T.  Young  be 
fined  the  sum  of  $100  and  stand  committed  in  the  custody  of  the 
marshal  of  this  court  until  the  same  be  paid,  and  until  he  purge  him- 
self of  his  contempt  by  dismissing  or  causing  to  be  dismissed  said  suit 
last  herein  mentioned." 
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The  present  proceeding  was  conunenced  by  an  original  application 
by  Young  to  tnis  court  for  a  writ  of  habeas  corpus.    The  petitioner, 
in  his  application,  proceeds  upon  the  ground  that  he  is  held  in  custody 
in  violation  of  the  Constitution  of  the  United  States.    The  petition 
set  out  all  the  steps  taken  in  the  suit  in  the  Federal  court,  alleging, 
among  other  things :  "  That  your  petitioner's  office  as  attorney-general 
of  the  State  of  Minnesota  is  established  and  provided  for  by  the  con- 
stitution of  said  State,  section  1  of  Article  V  thereof  providing  as 
follows,  to  wit :  '  The  executive  department  shall  consist  of  a  governor, 
lieutenant-governor,  secretary  of  state,  auditor,  treasurer,  and  attor- 
ney-general, who  shall  be  chosen  by  the  electors  of  the  State.'    That 
neither  by  statute  nor  otherwise  is  your  petitioner  charged  with  any 
special  duty  of  a  ministerial  character  in  the  doing  or  not  doing  of 
which  said  complainants  in  the  said  bill  of  complaint  or  the  said 
Northern  Pacific  Railway  Company  had  any  legal  right,  and  that 
whatever  duties  your  petitioner  had  or  has  with  respect  to  the  several 
matters  complained  or  in  the  said  bill  of  complaint,  are  of  an  execu- 
tive and  discretionary  nature.    That  in  no  case  could  your  petitioner, 
even  though  it  was  his  intention  so  to  do,  which  it  was  not,  deprive  the 
said  complainants  or  the  said  Northern  Pacific  Railway  Company,  or 
either  oi  them,  of  any  property,  nor  could  he  trespass  upon  their 
rights  in  any  particular,  ana  that  all  he  could  do  as  attomey-generdL 
as  aforesaid  and  all  that  it  was  his  duty  to  do  in  that  capacity,  and  all 
that  he  intended  tx)  do  or  would  do,  was  to  commence  formal  judicial 
ytoc.eedings  in  the  appropriate  court  of  Minnesota  against  the  said 
Northern  Pacific  Railway  Company ,  its  officers^  agents^  and  employees. 
to  compel  the  said  company,  its  agents  and  servants,  to  adopt  and 
put  in  force  the  schedule  of  freight  rates,  tariffs,  and  charges  pre- 
scribed by  said  chapter  232,  laws  1907,  of  the  State  of  Minnesota." 
He  renewed  the  objection  that  the  suit  instituted  by  Perkins  and 
Shepard,  in  so  far  as  the  same  is  against  him,  was  a  suit  against  the 
State  to  prevent  his  commencing  the  proposed  action  in  the  name 
of  the  State,  and  was  in  restraint  of  the  State  itself,  "  and  that  the 
said  suit  is  one  against  the  said  State  in  violation  of  the  eleventh 
amendment  to  the  Constitution  of  the  United  States,  and  that  there- 
fore the  same  is  and  was,  so  far  as  your  petitioner  is  concerned,  be- 
yond the  jurisdiction  of  the  said  circuit  court,"  etc. 

This  statement  will  sufficiently  indicate  the  nature  of  the  question 
to  be  now  examined  upon  its  merits. 

.  Let  it  be  observed  tnat  the  suit  instituted  by  Perkins  and  Shepard 
in  the  circuit  court  of  the  United  States  was,  as  to  the  defendant 
Young,  one  against  him  as^  and  only  because  he  was^  attorney-general 
of  Minnesota.  No  relief  was  sought  against  him  individually  but 
only  in  his  capacity  as  attorney -general.  And  the  manifest,  indeed 
the  avowed  and  admitted,  object  of  seeking  such  relief  was  to  tie  the 
hands  of  the  State  so  that  it  could  not  in  any  manner  or  by  any  mode 
of  proceeding,  in  its  own  courts,  test  the  validity  of  the  statutes  and 
orders  in  question.  It  would  therefore  seem  clear  that  within  the 
true  meaning  of  the  eleventh  amendment  the  suit  brought  in  the 
Federal  court  was  one,  in  legal  effect,  against  the  State — as  much  so 
wif  the  State  had  been  formally  named  on  the  record  as  a  party — and 
therefore  it  was  a  suit  to  which,  under  the  amendment,  so  far  as  the 
State  or  its  attorney-general  was  concerned,  the  judicial  power  of 
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the  United  States  did  not  and  could  not  extend.  If  this  proposition 
be  sound  it  will  follow — indeed,  it  is  conceded  that  if,  so  far  as  relief 
is  sought  against  the  attorney-general  of  Minnesota,  this  be  a  suit 
against  the  State — then  the  order  of  the  Federal  court  enjoining  that 
officer  from  taking  any  action,  suit,  step,  or  proceeding  to  compel  the 
railway  company  to  obey  the  Minnesota  statute  was  beyond  the  juris- 
diction of  that  court  and  wholly  void;  in  which  case  that  officer  was 
at  liberty  to  proceed  in  the  discharge  of  his  official  duties  as  defined 
by  the  laws  of  the  State,  and  the  order  adjudging  him  to  be  in  con- 
tempt for  bringing  the  mandamus  proceeding  in  the  State  court  was 
a  nullity. 

The  fact  that  the  Federal  circuit  court  had,  prior  to  the  institution 
of  the  mandamus  suit  in  the  State  court,  preliminarily  (but  not 
finally)  held  the  statutes  of  Minnesota  and  the  orders  of  its  railroad 
and  warehouse  commission  in  question  to  be  in  violation  of  the  Con- 
stitution of  the  United  States,  was  no  reason  why  that  court  should 
have  laid  violent  hands  upon  the  attorney-general  of  Minnesota  and 
bj  its  orders  have  deprived  the  State  of  the  services  of  its  constitu- 
tional law  officer  in  its  own  couHs.  Yet  that  is  what  was  done  by 
the  Federal  circuit  court;  for,  the  intangible  thing  called  a  State, 
however  extensive  its  powers,  can  never  appear  or  be  representea 
or  known  in  any  couil:  in  a  litigated  case  except  by  and  through  its 
officers.  When,  therefore,  the  Federal  court  forbade  the  defendant, 
Young,  as  attorney-general  of  Minnesota,  from  taking  any  action, 
suit,  step,  or  proceeding  whatever  looking  to  the  enforcement  of  the 
statutes  in  question,  it  said  in  effect  to  the  State  of  Minnesota :  "  It 
is  true  that  the  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States,  respectively,  or  to  its  people,  and  it  is  true  that  under  the  Con- 
stitution the  judicial  power  of  the  United  States  does  not  extend  to 
any  suit  brought  against  a  State  by  a  citizen  of  another  State  or  by 
a  citizen  or  subject  of  a  foreign  State,  yet  the  Federal  court  adjudges 
that  you,  the  State,  although  a  sovereign  for  many  important  govern- 
mental purposes,  shall  not  appear  in  your  own  courts,  by  your  law 
officers,  with  the  view  of  enforcing,  or  even  for  determining  the 
validitv  of,  the  State  enactments  which  the  Federal  court  has,  upon  a 
preliminary  hearing,  declared  to  be  in  violation  of  the  Constitution  of 
the  United  States." 

This  principle,  if  firmly  established,  would  work  a  radical  change 
in  our  governmental  system.  It  would  inaugurate  a  new  era  in  the 
American  judicial  system  and  in  the  relations  of  the  National  and 
State  governments.  It  would  enable  the  subordinate  Federal  courts 
to  supervise  and  control  the  official  action  of  the  States  as  if  they  were 
"  dependencies "  or  provinces.  It  would  place  the  States  of  the 
Union  in  a  condition  of  inferiority  never  dreamed  of  when  the  Con- 
stitution was  adopted  or  when  the  eleventh  amendment  was  made  a 
part  of  the  supreme  law  of  the  land.  I  can  not  suppose  that  the 
great  men  who  framed  the  Constitution  ever  thought  the  time  would 
cdTne  when  a  subordinate  Federal  court,  having  no  power  to  compel 
a  State,  in  its  corporate  capacity,  to  appear  before  it  as  a  litigant, 
would  yet  assume  to  deprive  a  State  of  the  right  to  be  represented 
in  its  own  courts  by  its  regular  law  officer.  That  is  what  the  court 
below  did  as  to  Minnesota,  when  it  adjudged  that  the  appearance  of 
the  defendant.  Young,  in  the  State  court^  as  the  attorney-general  of 
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Minnesota  representing  his  State  as  its  chief  law  officer,  was  a  con- 
tempt of  the  authority  of  tlie  Federal  court,  punishable  by  fine  and 
imprisonment.    Too  little  consequence  has  been  attached  to  the  fact 
that  the  courts  of  the  States  are  under  an  obligation  equally  strong 
with  that  resting  upon  the  courts  of  the  Union  to  respect  and  enforce 
the  provisions  of  the  Federal  Constitution  as  the  supreme  law  of  the 
lana  and  to  guard  rights  secured  or  guaranteed  by  that  instrument. ' 
We  must  assume — a  decent  respect  for  the   States  require  us  to 
assume — ^that  the  State  courts  will  enforce  every  right  secured  by 
the  Constitution.    If  they  fail  to  do  so,  the  party  complaining  has  a 
clear  remedy  for  the  protection  of  his  rights;  for  he  can  come  by 
writ  of  error,  in  an  orderly,  judicial  way  from  the  highest  court  of 
the  State  to  this  tribunal  for  redress  in  respect  of  every  right  granted 
or  secured  by  that  instrument  and  denied  by  the  State  court.    The 
State  courts,  it  should  be  remembered,  have  jurisdiction  concurrent 
with. the  courts  of  the  United  States  of  all  suits  of  a  civil  nature,  at 
common  law  or  equity  involving  a  proscribed  amount,  arising  under 
the  Constitution  or  laws  of  the  United  States.     (25  Stat.,  434.)    And 
this  court  has  said:  "A  State  court  of  original  prisdiction,  having 
the  parties  before  it,  may,  consistently  with  existing  Federal  legisla- 
tion determine  cases  at  law  or  in  equity  arising  under  the  Constitution 
or  laws  of  the  United  States  or  involving  rights  dependent  upon 
such  Constitution  or  laws.    Upon  the  State  courts,  equally  with  the 
courts  of  the  Union,  rests  the  oblicration  to  guard,  enforce,  and  pro- 
tect every  right  granted  or  secured  by  the  Constitution  of  the  United 
States  and   the   laws  made   in   pursuance  thereof,  whenever  those 
riirhts  are  involved  in  any  suit  or  proceeding  before  them;  for  the 
judges  of  the  State  courts  are  required  to  take  an  oath  to  support  that 
Constitution,  and  they  are  bound  by  it,  and  the  laws  of  the  United 
made  in  pursuance  thereof,  and  all  treaties  made  under  their  au- 
thority, as  the  supreme  law  of  the  land,  *  anything  in  the  Constitu- 
tion or  laws  of  any  State  to  the  contrary  notWitlistanding.'    If  they 
fail  therein,  and  withhold  or  deny  rights,  privileges,  or  immunities 
secured  by  the  Constitution  and  laws  of  the  United  States,  the  party 
ag^eved  may  bring  the  case  from  the  highest  court  of  the  State  in 
which  the  question  could  be  decided  to  this  court  for  final  and  con- 
clusive determination."     (Robb  v.  Connolly,  111  U.  S.,  624,  637.) 
So  that  an  order  of  the  Federal  court  preventing  the  State  from 
havmg  the  services  of  its  attorney-general  in  one  of  its  own  courts* 
wcept  at  the  risk  of  his  being  fined  and  arrested,  can  not  be  justifiea 
upon  the  ground  that  the  question  of  constitutional  law  involved 
in  the  enforcement  of  the  statutes  in  question  was  beyond  the  com- 
petency of  a  State  court  to  consider  and  determine,  primarily,  as 
between  the  parties  before  it  in  a  suit  brought  by  the  State  itself. 

At  the  argument  of  this  case  counsel  for  the  railway  company  in- 
sisted that  the  provisions  of  the  act  in  question  were  so  drastic  that 
they  could  be  enforced  by  the  State  in  its  own  courts  with  such  per- 
sistency and  in  such  a  manner  as^  in  a  very  brief  period,  to  have  the 
railway  officers  and  agents  all  in  jail,  the  business  of  the  company  de- 
stroyed and  its  property  confiscated  by  heavy  and  successive  penal- 
ties, before  a  final  judicial  decision  as  to  the  constitutionality  of  the 
act  could  be  obtained.  I  infer  from  some  language  in  the  court's 
opinion  that  these  apprehensions  are  shared  by  some  of  my  brethren* 
8  D— 60-1— Vol  36 6 
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And  this  supposed  danger  to  the  railway  company  and  its  sharehold- 
ers seems  to  have  been  the  basis  of  the  action  of  the  Federal  circuit 
court  when^  by  its  order  directed  against  the  attorney-general  of 
Minnesota,  it  practically  excluded  the  State  from  its  own  courts  in 
respect  of  the  issues  here  involved.  But  really  no  such  (juestion  as  to 
the  State  statute  is  here  involved  or  need  be  now  considered ;  for  it 
can  not  possibly  arise  on  the  hearing  of  the  present  application  of 
that  officer  for  discharge  on  habeas  corpus.  The  only  question  now 
before  this  court  is  whether  the  suit  by  Perkins  and  Shepard  in  the 
Federal  court  was  not,  upon  its  face,  as  to  the  relief  sought  against 
the  attorney-general  of  Minnesota^  a  suit  against  the  State.  Stated 
in  another  form,  the  question  is  whether  that  court  may,  hy  operating 
upon  that  officer  in  his  official  capacity^  by  means  of  fine  and  im- 
prisonment, prevent  the  State  from  iJeinff  represented  bv  its  law 
officer  in  one  of  its  own  courts?  If  the  Federal  court  could  not  thus 
put  manacles  upon  the  State  so  as  to  prevent  it  from  being  repre- 
sented by  its  attorney-general  in  its  own  court  and  from  having  the 
State  court  pass  upon  the  validity  of  the  State  enactment  in  question 
in  the  Perkins- Shephard  suit,  that  is  an  end  to  this  habeas  corpus 
proceeding,  and  the  attorney-general  of  Minnesota  should  be  dis- 
charged by  order  of  this  court  from  custody. 

It  is  to  be  observed  that  when  the  State  was  in  effect  prohibited 
by  the  order  of  the  Federal  court  from  appearing  in  its  own  courts, 
there  was  no  danger,  absolutely  none  whatever,  from  anything  that 
the  attorney-general  had  ever  done  or  proposed  to  do,  that  the  prop- 
erty of  the  railway  company  would  be  confiscated  and  its  officers  and 
agents  imprisoned,  beyond  the  power  of  that  company  to  stay  any 
wrong  done  hy  bringing  to  this  courts  in  regular  order ^  any  final  judg- 
ment of  the  State  courts  in  the  raandamus  suit,  which  may  have  been 
in  derogation  of  a  Federal  right.  When  the  attorney-general  insti- 
tuted the  mandamus  proceeding  in  the  State  court  against  the  rail- 
way company  there  was  in  force,  it  must  not  be  forgotten,  an  order 
of  injunction  by  the  Federal  court  which  prevented  that  company 
from  obeying  the  State  law.  There  was  consequently  no  danger  from 
that  direction.  Besides,  the  mandamus  proceeding  was  not  instituted 
for  the  recovery  of  any  of  the  penalties  prescribed  by  the  State  law, 
and  therefore  no  judgment  in  that  case  could  operate  directly  upon 
the  property  of  the  railway  company  or  upon  the  persons  of  its 
officers  or  agents.  The  attorney-general  in  his  response  to  the  rule 
against  him  assured  the  Federal  court  that  he  dia  not  contemplate 
any  proceeding  whatever  airainst  the  railway  company  except  the  one 
in  mandamus.  Suppose  the  mandamus  case  had  been  finally  de- 
cided in  the  State  court,  the  way  was  open  for  the  railway  company 
to  preserve  any  question  it  made  as  to  its  rights  under  the  Constitu- 
tion, and,  in  the  event  of  a  decision  adverse  to  it  in  that  court,  at  once 
to  carry  the  case  to  the  highest  court  of  Minnesota  and  thence  by  a 
writ  of  error  bring  it  to  this  court.  That  course  would  have  served 
to  determine  every  question  of  constitutional  law  raised  by  the  suit 
in  the  Federal  court  in  an  orderly  way  without  trampling  upon  the 
State,  and  without  interfering,  in  the  meantime,  with  the  operation 
of  the  railway  property  in  the  accustomed  way.  Instead  of  adopting 
that  course — so  manifestly  consistent  with  the  dignity  and  authority 
of  both  the  Federal  and  State  judicial  tribunals — the  Federa)  court 
practically  closed  the  State  courts  against  the  State  itself  when  it 
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adjudged  that  the  attorney-general,  without  regard  to  the  wishes  of 
the  governor  of  Minnesota,  and  without  reference  to  his  duties  as 
prescribed  by  the  laws  of  that  State,  should  stand  in  the  custody  of 
the  marshal,  unless  he  dismissed  the  mandamus  suit.    If  the  Federal 
court  could  thus  prohibit  the  law  officer  of  the  State  from  represent- 
ing it  in  a  suit  brought  in  the  State  court,  why  might  not  the  bill  in 
the  Federal  court  be  so  amended  that  that  court  could  reach  all  the 
district  attorneys  in  Minnesota  and  forbid  them  from  bringing  to  the 
attention  of  ^and  juries  and  the  State  courts  violations  of  the  State 
act  by  the  railway  company?    And  if  a  grand  jury  was  about  to  in- 
quire into  the  acts  of  tne  railway  company  in  respect  of  the  matter 
of  its  rates,  why  may  not  the  Federal  court,  proceeding  upon  the 
same  grounds  on  which  it  has  moved  against  the  attorney-general, 
enjoin  the  finding  or  returning  of  indictments  against  the  railway 
company?     If   an    indictment   was   returned    against   the    railway 
company,  and  was  about  to  be  tried  by  a  petit  jury,  why  could  not 
the  Federal  court,  upon  the  principles  now  announced,  forbid  the 
juiy  to  proceed  against  the  railway  company,  and,  if  it  did,  punish 
every  petit  juryman  as  for  contempt  of  court?     Indeed,  why  may 
it  not  lay  its  hands  on  the  governor  of  the  State  and  forbid  him 
from  appealing  to  the  courts  of  Minnesota  in  the  name  of  the  State 
to  test  the  validity  of  the  act  in  question  ?     And  why  may  not  the 
Federal  court  Islj  its  hands  even  upon  the  judge  of  the  State  court 
itself  whenever  it  proceeds  against  the  railway  company  under  the 
State  law  ? 

The  subject-matter  of  these  questions  have  evidently  been  con- 
sidered by  this  court,  and  the  startling  consequences  that  would 
result  from  an  affirmative  answer  to  them  have  not  been  overlooked ; 
for,  in  its  opinion,  I  find  these  observations:    "  It  is  proper  to  add 
that  the  right  to  enjoin  an  individual,  even  though  a  State  official, 
from  commencing  suits  under  circumstances  already  stated,  does  not 
include  the  power  to  restrain  a  court  from  acting  in  any  case  brought 
before  it,  either  of  a  civil  or  criminal  nature,  nor  does  it  include 
power  to  prevent  any  investigation  or  action  by  a  grand  jury.    The 
latter  body  is  part. of  the  machinery  of  a  criminal  court,  and  an 
injunction  against  a  State  court  would  be  a  violation  of  the  whole 
icheTnc  of  our  Government.      If  an  injunction  against  an  individ- 
ual is  disobeyed,  and  he  commences  proceedings  before  a  grand  jury 
or  in  a  court,  such  disobedience  is  personal  only,  and  the  court  or 
jury  can  proceed  without  incurring  any  penalty  on  that  account. 
The  difference  between  the  power  to  enjoin  an  individual   from 
doing  certain  things  and  the  power  to  enjoin  courts  from  pro- 
ceeding in  their  own  way  to  exercise  jurisdiction  is  plain,  and  no 
I      power  to  do  the  latter  exists  because  or  a  power  to  do  the  former." 
If  an  order  of  the  Federal  court  forbidding  a  State  court  or  its 
grand  jury  from  attempting  to  enforce  a   State  enactment  would 
be  "  a  violation  of  the  wnole  scheme  of  our  Government,"  it  is  diffi- 
cult to  perceive  why  an  order  of  that  court,  forbidding  the  chief 
law  officer  and  all  the  district  attorneys  of  a  State  to  represent  it 
in  the  courts  in  a  particular  case,  and  practically,  in  that  way, 
closing  the  doors  of  the  State  court  against  the  State,  would  not 
also  be  inconsistent  with  the  whole  scheme  of  our  Government,  and 
therefore  beyond  the  power  of  the  court  to  make. 
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Whether  the  Minnesota  statutes  are  or  are  not  violative  of  the 
Constitution  is  not,  as  already  suggested,  a  question  in  this  habeas 
corpus  proceeding.  I  do  not,  therefore,  stop  to  consider  whether 
those  statutes  are  repugnant  to  the  Constitution  upon  the  ground 
that  by  their  necessary  operation,  when  enforced,  they  will  prevent 
the  railway  company  from  contesting  their  validity,  or  upon  the 
ground  that  they  are  confiscatory  and  therefore  obnoxious  to  the 
requirement  of  due  process  of  law.  While  the  argument  at  the 
bar  in  support  of  each  of  these  propositions  was  confessedly  of 
great  force  and  persuasiveness,  those  points  need  not  be  now  exam- 
ined. I  express  no  opinion  about  them.  Their  soundness  may, 
however,  be  conceded  tor  the  purposes  of  this  discussion.  Indeed, 
it  may  be  assumed  for  the  purposes  of  this  discussion  that  these 
State  enactments  are  harsh  and  intemperate,  and,  in  some  of  their 
features,  invalid.  But  those  questions  are  wholly  apart  from  the 
present  proceeding.  If  we  now  consider  them,  we  must  go  out  of 
our  way  in  order  to  do  so.  We  have  no  evidence  in  this  proceeding 
as  to  the  effect  which  the  statutes,  if  enforced,  would  have  upon  the 
value  either  of  the  railway  property  or  of  the  bonds  or  stocks  of 
the  railway  company.  The  question  of  their  validity  has  not  been 
finally  decided  by  the  circuit  court,  and  we  have  not  before  us  even 
the  evidence  upon  which  its  preliminary  injunction  was  based.  The 
essential  and  only  question  now  before  us  or  that  need  be  decided  is 
whether  an  order  by  the  Federal  court  which  prevents  the  State 
from  being  represented  in  its  own  courts,  by  its  chief  law  officer, 
upon  an  issue  involving  the  constitutional  validity  of  certain  State 
enactments,  does  not  make  a  suit  against  the  State  within  the  mean- 
ing of  the  eleventh  amendment.  If  it  be  a  suit  of  that  kind,  then, 
it  is  conceded,  the  circuit  court  was  without  jurisdiction  to  fine 
and  imprison  the  petitioner  and  he  must  be  discharged,  whatever 
our  views  may  be  as  to  the  validity  of  those  State  enactments. 
This  must  necessarily  be  so  unless  the  amendment  has  less  force  and 
a  more  restricted  meaning  now  than  it  had  at  the  time  of  its  adop- 
tion, and  unless  a  suit  against  the  attorney-general  of  a  State,  in 
his  official  capacity,  is  not  one  against  a  State  under  the  eleventh 
amendment  when  its  determination  depends  upon  a  question  of  con- 
stitutional power  or  right  under  the  fourteenth  amendment.  In 
that  view  I  can  not  concur.  In  my  opinion,  the  eleventh  amend- 
ment has  not  been  modified  in  the  slightest  degree  as  to  its  scope  or 
meaning  by  the  fourteenth  amendment,  and  a  suit  which,  in  its 
essence,  is  one  against  the  State  remains  one  of  that  character  and 
is  forbidden  even  when  brought  to  strike  down  a  State  statute  alleged 
to  be  in  violation  of  that  clause  of  the  fourteenth  amendment  for- 
bidding the  deprivation,  by  a  State,  of  life,  liberty,  or  property 
without  due  process  of  law.  If  a  suit  be  commenced  in  a  State 
court,  and  involves  a  right  secured  by  the  Federal  Constitution,  the 
way  is  open  under  our  incomparable  judicial  system  to  protect  that 
right,  first,  by  the  judgment  of  the  State  court,  and  ultimately  by 
the  judgment  of  this  court,  upon  writ  of  error.  But  such  right  can 
not  be  protected  by  means  of  a  suit  which,  at  the  outset,  is  directly 
or  in  legal  effect  one  against  the  State  whose  action  is  alleged  to  be 
illegal.  That  mode  of  redress  is  absolutely  forbidden  by  the 
eleventh  amendment  and  can  not  be  made  legal  by  mere  construc- 
tion or  by  any  consideration  of  the  consequences  that  may  follow 
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from  the  operation  of  the  statute.  Parties  can  not,  in  any  case,  ob- 
tain redress  by  a  suit  against  the  State.  Such  has  been  the  uni- 
form ruling  in  this  court,  and  it  is  most  unfortunate  that  it  is  now 
declared  to  be  competent  for  a  Federal  circuit  court,  by  exerting  its 
authority  over  the  chief  law  officer  of  the  State,  without  the  con- 
sent of  the  State  to  exclude  the  State,  in  its  sovereign  capacity, 
from  its  own  courts  when  seeking  to  have  the  ruling  of  those  courts 
as  to  its  powers  under  its  own  statutes.  Surely  the  right  of  a  State 
to  invoke  the  jurisdiction  of  its  own  courts  is  not  less  than  the  right 
of  individuals  to  invoke  the  jurisdiction  of  a  Federal  court.  The 
preservation  of  the  dignity  and  sovereignty  of  the  States,  within 
the  limits  of  their  constitutional  powers,  is  of  the  last  importance 
and  vital  to  the  preservation  of  our  system  of  Government.  The 
courts  should  not  pei-mit  themselves  to  be  driven  by  the  hardships, 
real  or  supposed,  of  particular  cases  to  accomplish  results,  even  ii 
they  be  just  results,  in  a  mode  forbidden  by  the  fundamental  law. 
The  country  should  never  be  allowed  to  think  that  the  Constitution 
can,  in  any  case,  be  evaded  or  amended  by  mere  judicial  interpreta- 
tion, or  that  its  behests  may  be  nullified  by  an  ingenious  construction 
of  its  provisions. 

The  importance  of  the  question  under  consideration  is  a  sufficient 
justification  for  such  a  reference  to  the  authorities  as  will  indicate 
the  precise  grounds  on  which  this  court  has  oftentimes  proceeded 
when  determining  what  is  and  what  is  not  a  suit  against  a  State 
y?ithin  the  meaning  of  the  eleventh  amendment.     All  tne  cases  agree 
in  declaring  the  incapacity  of  a  Federal  court  to  exercise  jurisdiction 
over  a  States  as  a  party.     But  assaults  upon  the  eleventh  amendment 
have  oftenest  been  made  in  cases  in  which  the  effort  has  been,  with- 
out making  the  State  a  formal  party,  to  control  the  acts  of  its  officers 
and  agents,  by  such  orders  directed  to  them  as  will  accomplish  bj 
indirection  the  same  results  that  could  be  accomplished  by  a  suit 
directly  against  the  State  if  such  a  suit  were  possible.     It  will  be  well 
to  look  at  some  of  the  principal  adjudged  cases. 

The  general  question  was  examined  in  Cunningham  v.  Macon  and 
Brunswick  Railroad  Company  (109  U.  S.,  44G-451),  where  the  court 
said  that  it  was  conceded  m  all  the  cases,  and  "  may  be  accepted  as  a 
point  of  departure  unquestioned,  that  neither  a  State  nor  the  United 
otates  can  be  sued  as  defendant  in  any  court  in  this  coimtrv  without 
their  consent,  except  in  the  limited  class  of  cases  in  which  a  State 
niay  be  made  a  party  in  the  Supreme  Court  of  the  United  States  by 
virtue  of  the  original  jurisdiction  conferred  on  this  court  by  the  Cori- 
stitution."    The  court  has  not  in  any  case  departed  from  this  consti- 
tutional principle.     In  Pennoyer  v,  McConnaughy  (140  U.  S.,  1,  9) 
it  said  that  "  this  immunity  of  a  State  from  suit  is  absolute  and 
nnqualified,  and  the  constitutional  pjrovision  securing  it  is  not  to  be 
so  construed  as  to  place  the  State  within  the  reach  of  the  process  of 
the  court.     Accordingly  it  is  equally  well  settled  that  a  suit  against 
the  officers  of  a  State  to  compel  them  to  do  the  acts  which  constitute 
a  performance  by  it  of  its  contracts  is,  in  effect,  a  suit  against  the 
State  itself."    In  Cunningham  v.  Macon  and  Brunswick  Railroad 
Company,  just  cited,  the  distinction  was  drawn  between  a  suit  in 
whicn  the  State  is  the  real  party  in  interest,  although  not  technically 
a  party  on  the  record,  and  one  in  which  "  an  individual  is  sued  in 
tort  for  some  act  injurious  to  another  in  regard  to  person  or  prop- 
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erty,  to  which  his  defense  is  that  he  has  acted  under  the  orders  of  the 
ffovemment,"  in  which  last  case,  the  court  observed,  the  defendant 
"  is  not  sued  as.  or  because  he  «,  the  officer  of  the  government,  but 
as  an  individual,  and  the  court  is  not  ousted  of  jurisdiction  because 
he  asserts  authority  as  such  officer."  Let  it  not  be  forgotten  that  the 
defendant  Young  was  sued,  not  as  an  individual  or  because  he  had 
any  personal  interest  in  these  matters,  but  as^  and  solely  because  he  iSy 
an  officer  of  the  State  charged  with  the  performance  of  certain  public 
duties. 

,  In  Hagood  v.  Southern  fll7  U.  S.,  52,  67,  68),  which  involved  the 
validity  of  certain  scrip  alleged  to  have  been  issued  by  the  State  of 
South  Carolina,  it  appeared  that  the  State  having  denied  its  obliga- 
tion to  pay,  the  plaintiff  sought  relief  by  simply  suing  certain  State 
officers,  as  such,  without  makmg  the  State  a  formal  party.  The  court 
said:  "These  suits  are  accurately  described  as  bills  for  the  specific 
performance  of  a  contract  between  the  complainants  and  the  State 
of  South  Carolina,  who  are  the  only  parties  to  it.  But  to  these  bills 
the  State  is  not  in  name  made  a  party  defendant,  though  leave  is 
given  to  it  to  become  such  if  it  chooses ;  and,  except  with  that  consent, 
it  could  not  be  brought  before  the  court  and  be  made  to  appear  and 
defend.    And  yet  it  is  the  actual  party  to  the  alleged  contract  the 

Serformance  oi  which  is  decreed,  the  one  required  to  perform  the 
ecree,  and  the  only  party  by  whom  it  can  be  performed.  Though 
not  nominally  a  party  to  the  record,  it  is  the  real  and  only  party  m 
interest,  the  nominal  defendants  being  the  officers  and  agents  of  the 
State,  having  no  personal  interest  in  the  subject-matter  of  the  suit 
and  defending  only  as  representing  the  State.    And  tjie  things  re- 

Siiired  by  the  decrees  to  be  done  and  performed  by  them  are  the  very 
lings  which,  when  done  and  performed,  constitute  a  performance 
of  the  alleged  contract  by  the  State.  The  State  is  not  only  the  real 
party  to  the  controversy,  but  the  real  party  against  which  relief  is 
sought  by  the  suit,  and  the  suit  is,  therefore,  substantially  within  the 
prohibition  of  the  eleventh  amendment  to  the  Constitution  of  the 
United  States,  which  declares  that  '  the  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United  States  by  citi- 
zens of  another  State  or  by  citizens  or  subjects  of  any  foreign  State.' " 
Again :  "  If  this  case  is  not  within  the  class  of  those  forbidden  by  the 
constitutional  guaranty  to  the  States  of  immunity  from  suits  in  Fed- 
eral tribunals,  it  is  difficult  to  conceive  the  frame  of  one  which  would 
be.  If  the  State  is  named  as  a  defendant,  it  can  only  be  reached 
either  by  mesne  or  final  process  through  its  officers  and  agents,  and 
a  judgment  against  it  could  neither  be  obtained  nor  enforced,  except 
as  the  public  conduct  and  government  of  the  ideal  political  body 
called  a  State  could  be  reached  and  affected  through  its  official  rep- 
resentatives. A  judgment  against  these  latter,  in  their  official  and 
representative  capacity,  commanding  them  to  perform  official  func- 
tions on  behalf  of  the  State  according  to  the  dictates  and  decrees  of 
the  court,  is,  if  anything  can  be,  a  judicial  proceeding  against  the 
State  itself.  If  not,  it  may  well  be  asked,  what  would  constitute 
such  a  proceeding?  In  the  present  cases  the  decrees  were  not  only 
against  the  defendants  in  their  ofjrcial  capacity^  but,  that  there  might 
be  no  mistake  as  to  the  nature  and  extent  of  the  duty  to  be  performed, 
also  against  their  successors  in  office."     Is  it  to  be  said  that  an  order 
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requiring  the  attorney-general  of  a  State  to  perform  certain  official 
functions  on  behalf  of  the  State  is  a  suit  against  the  State,  while  an 
order  forbidding  him,  as  attorney-general^  not  to  perform  an  official 
function  on  behalf  of  the  State  is  not  a  suit  against  the  State? 

The  leading  case  upon  the  general  subject,  and  one  very  similar  in 
many  important  particulars  to  the  present  one,  is  In  re  Ayers.    (123 
U.  S.,  443,  496,  497,  505.)     The  facts  in  that  case  were  briefly  these: 
The  legislature  of  Virginia,  in  1887,  passed  an  act  which  holders  of 
sundry  bonds  and  tax-receivable  coupons  of  that  Commonwealth 
alleged  to  be  in  violation  of  their  rights  under  the  Constitution  of 
the  United  States.    They  instituted  a  suit  in  equity  in  the  circuit 
court  of  the  United  States  against  the  attorney-general  and  auditor 
of  Virginia,  and  against  the  treasurers  and  Commonwealth  attorneys 
of  counties,  cities,  and  towns  in  Virginia,  the  relief  asked  being  a 
decree  enjoining  and  restraining  the  said  State  officers,  and  each  of 
them,  from  bringing  or  commencing  any  suit  provided  for  by  the 
above  act  of  1887,  or  from  doing  anything  to  put  that  act  into  opera- 
tion.   The  circuit  court  entered  an  order  enjoining  the  attorney- 
general  of  Virginia   and   each   and   all   the   State  officers   named 
from  bringing  or  commencing  any  suit  against  any  person  who  has 
tendered  the  State  of  Virginia  tax-receivable  coupons  in  payment 
of  taxes  due  to  said  State,  as  provided  for  and  directed  by  the  act  of 
the  legislature  of  Virginia,  approved  May  12,  1887."    Subsequently 
the  circuit  court  of  the  Unitea  States  was  informed  that  the  attorney- 
general  of  Virginia  had  disobeyed  its  order  of  injunction.    There- 
upon that  officer  was  ruled  to  show  cause  why  he  should  not  be  fined 
and  imprisoned.    He  responded  to  the  rule,  admitting  that  after 
being  served  with  the  injunction  he  had  instituted  a  suit,  in  the  State 
circuit  court,  against  the  Baltimore  and  Ohio  Railroad  Company  to 
recover  taxes  due  the  State,|^nd  alleging  "  that  he  instituted  the  said 
suit  because  he  was  thereunto  required  by  the  act  of  the  general 
assembly  of  Virginia  aforesaid,  and  because  he  believed  this  court 
had  no  jurisdiction  whatever  to  award  the  injunction  violated."    He 
disclaimed  any  intention  to  treat  the  court  with  disrespect,  and  stated 
that  he  had  been  actuated  alone  by  the  desire  to  have  the  law  prop- 
erly administered.    He  was,  nevertheless,  adjudged  guilty  of  con- 
tempt, was  required  forthwith  to  dismiss  the  suit  he  had  brought, 
was  fined  $500  for  contempt  of  court,  and  committed  to  the  custody 
of  the  marshxd  until  the  fine  was  paid,  and  until  he  purged  himself 
of  his  contempt  hy  dismissing  the  suit  in  the  State  cotirt.    The  attor- 
ney-general then  applied  directly  to  this  court  for  a  writ  of  habeas 
corpus,  which  was  granted,  and  upon  hearing  he  was  released  by  this 
court  from  custody.     The  order  for  his  discharge  recited  that  the 
suit  in  which  the  injunctions  were  granted  was  "  m  substance  and  in 
law  a  suit  against  the  State  of  Virginia,"  and  "  within  the  prohibi- 
tion of  the  eleventh  amendment  to  the  Constitution ;"  that  it  was  one 
"  to  which  the  judicial  power  of  the  United  States  does  not  extend ;" 
that  the  circuit  court  was  without  jurisdiction  to  entertain  it;  that 
all  its  proceedings  in  the  exercise  of  jurisdiction  were  null  and  void; 
that  it  had  no  authority  or  power  to  adjudge  the  attorney-general  in 
contefhpt;  and  that  his  imprisonment  was  without  authority  of  law. 
In  the  opinion  in  the  Ayers  case  the  court  said :  "  It  follows,  there- 
fore,  in  the  present  case,  that  the  personal  act  of  the  petitioners 
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sought  to  be  restrained  by  the  order  of  the  circuit  court,  reduced  to 
the  mere  bringing  of  an  action  in  the  name  of  and  for  the  State 
aaainst  ta^payera^  who,  although  they  may  have  tendered  tax-receiv- 
able coupons,  are  charged  as  delinquents,  can  not  be  alleged  against 
them  as  an  individual  act  in  violation  of  any  legal  or  contract  rights 
of  such  taxpayers."  Again:  "The  relief  sought  is  against  the  de- 
fendants, not  m  their  individual  but  in  their  representative  capacity 
as  officers  of  the  State  of  Virginia.  The  acts  sought  to  be  restrained 
are  the  bringing  of  suits  by  the  State  of  Virginia  in  its  own  name 
and  for  its  own  use.  If  the  State  had  been  made  a  defendant  to  this 
bill  by  name,  charged  according  to  the  allegations  it  now  contains — 
supposing  that  such  a  suit  could  be  maintamed — it  would  have  beon 
suDject  to  the  jurisdiction  of  the  court  by  process  served  upon  its 
governor  and  attorney-general,  according  to  the  precedents  in  such 
cases.  (New  Jersey  v.  New  York,  5  Pet.,  284,  288,  290:  Kentucky  v. 
Dennison,  24  How.,  66,  96,  97;  Rule  5  of  1884,  108  U.  S.,  574.)  If  a 
decree  could  have  been  rendered  enjoining  the  State  from  bringing 
suits  against  its  taxpayers  it  would  have  operated  upon  the  btate 
only  thrmigh  the  officers  who  hy  law  were  required  to  represent  it  in 
bringing  such  suits^  viz^  the  present  defendants^  its  attorney-general^ 
and  the  Commonwealth'' s  attorneys  for  the  several  counties.  For  a 
breach  of  such  an  injunction,  these  officers  would  be  amenable  to  the 
court  as  proceeding  m  contempt  of  its  authority,  and  would  be  liable 
to  punishment  thereof  by  attachment  and  imprisonment.  The  nature 
of  the  case,  as  supposed,  is  identical  with  that  of  the  case  as  actually 
presented  in  the  bill,  with  the  single  exception  that  the  State  is  not 
named  as  a  defendant.  How  else  can  tlie  State  he  forbidden  by 
judicial  process  to  bi'ing  actions  in  its  name^  except  by  constraining 
the  corulact  of  its  officers^  its  attorneys^  and  its  agents?  And  if  all 
such  officers^  attorneys^  and  agents  are  "personally  subjected  to  the 
process  of  the  courts  so  as  to  forbid  their  acting  in  its  behalf,  how 
can  it  be  said  that  the  State  itself  is  not  subjected  to  the  jurisdiction 
of  the  court  as  an  actual  and  real  defendant?  "  Further:  "  The  very 
ODJect  and  purpose  of  the  eleventh  amendment  were  to  prevent  tlie 
indignity  of  subjecting  a  State  to  the  coercive  process  of  judicial 
tribunals  at  the  instance  of  private  parties.  It  was  thought  to  be 
neither  becoming  nor  convenient  that  the  several  States  of  the  Union, 
invested  with  that  large  residuum  of  sovereignty  which  had  not  been 
delegated  to  the  United  States,  should  be  summoned  as  defendants 
to  answer  the  complaints  of  private  persons,  whether  citizens  of  other 
States  or  aliens,  or  that  the  course  of  their  public  policy  and  the 
administration  of  their  public  affairs  should  be  subject  to  and  con- 
trolled by  the  members  of  judicial  tribunals  without  their  consent, 
and  in  favor  of  individual  interests.  To  secure  the  manifest  pur- 
poses of  the  constitutional  exemption  guaranteed  by  the  eleventh 
amendment  requires  that  it  should  be  interpreted,  not  literally  and 
too  naiTo\v'Iy,  but  fairly,  and  with  such  breadth  and  largeness  as 
effectually  to  accomplish  the  substance  of  its  purpose.  In  this  spirit 
it  must  l>e  held  to  cover,  not  only  suits  brought  against  a  State  by 
name,  but  those  also  against  its  officers^  agents^  and  representatives 
where  the  Stnte^  though  not  named  as  such^  is  nevertheless  the  only 
real  party  apainst  which  alone  in  fact  the  relief  is  asked^  and  against 
which  the  judgment  or  decree  effectively  operates.  But  this  is  not 
intended  in  any  way  to  impinge  upon  the  principle  which  justifies 
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auits  against  individual  defendants,  who,  under  color  of  the  authority 
of  unconstitutional  legislation  bv  the  State,  are  guilty  of  personal 
trespasses  and  wrongs^  nor  to  forbid  suits  against  officers  in  tneir  offi- 
cial capacity  either  to  arrest  or  direct  their  official  action  by  injunc- 
tion or  mandamus,  where  such  suits  are  authorized  by  law,  ana  the 
act  to  he  done  or  omitted  is  purely  ministerial^  in  the  performance  or 
omission  of  which  the  plaintiff  has  a  legal  interest." 

It  is  said  that  the  Ayers  case  is  not  applicable  here,  because  the 
orders  made  by  the  Federal  circuit  court  had  for  their  object  to  com- 
pel Virginia  to  perform  its  contract  with  bondholders,  which  is  not 
this  case.    But  that  difference  between  the  Ayers  case  and  this  case 
can  not  affect  the  principle  involved.    The  proceeding  against  the 
attorney-general  of  Virginia  had  for  its  object  to  compel,  by  indirec- 
tion, the  performance  of  the  contract  which  that  Commonwealth 
was  alleged  to  have  made  with  bondholders — such  performance,  on 
the  part  of  the  State,  to  be  effected  by  means  of  orders  in  a  Federal 
circuit  court  directly  controlling  the  official  action  of  that  officer. 
The  proceeding  in  the  Perkins-Shepard  suit  against  the  attorney- 
general  of  Minnesota  had  for  its  object,  by  means  of  orders  in  a  Fed- 
eral circuit  court,  directed  to  that  officer,  to  control  the  action  of  that 
State  in  reference  to  the  enforcement  of  certain  statutes  by  judicial 
proceedings  commenced  in  its  own  courts.    The  relief  sought  in  each 
case  was  to  control  the  State  hy  controlling  the  conduct  of  its  law 
oMceTj  against  its  will.  I  can  not  conceive  how  the  proceeding  against 
tne  attorney-general  of  Vir^nia  could  be  deemed  a  suit  against  that 
State,  and  yet  the  proceedmg  against  the  attorney-general  of  Min- 
nesota is  not  to  be  deemed  a  suit  against  Minnesota,  when  the  object 
and  effect  of  the  latter  proceeding  was,  beyond  all  question,  to  shut 
that  State  entirely  out  of  its  own  courts,  and  prevent  it  through  \ts 
law  officer  from  invoking  their  jurisdiction  in  a  special  matter  of  pub- 
lic concern,  involving  official  auty,  about  which  the  State  desired  to 
know  the  views  of  its  own  judiciary.    In  my  o])inion  the  decision  in 
the  Ayers  case  determines  this  case  for  the  petitioner. 

More  directly  in  point,  perhaps,  for  the  petitioner.  Young,  is  the 
case  of  Fitts  v.  McGhee  (172  U.  S.,  516,  528,  529,  530).    That  suit 
was  brought  by  the  receivers  of  a  railroad  comprtny  against  the  gov- 
ernor and  attorney-general  of  Alabama.    Its  object  was  to  prevent 
the  enforcement  of  the  provisions  of  an  Alabama  statute  prescribing 
the  maximum  rates  of  toll  to  be  charged  on  a  certain  bridge  across 
the  Tennessee  River.    The  statute  imposed  a  penalty  for  each  time 
tiiat  the  owners,  lessees,  or  operators  of  the  bridge  demanded  or 
received  any  higher  rate  of  toll  than  was  prescribed  by  it.    The  relief 
asked  was  an  injunction  prohibiting  the  governor  and  attorney-gen- 
eral of  the  State  and  all  other  persons  from  instituting  any  proceed- 
ing aorainst  the  complainants,  or  either  of  them,  to  enforce  the  statute. 
An  injunction,  as  prayed  for,  was  granted.    In  the  progress  of  the 
cause  the  solicitor  of  the  district  in  which  the  case  was  pending  was 
made  a  defendant  and  the  injunction  was  extended  to  him.    By 
amended  pleadings  it  was  made  to  appear  that  the  tollerate  keepers 
at  the  public  crossing  of  the  bridge  were  indicted  for  collecting  tolls 
in  violation  of  the  statute.    In  the  progress  of  the  cause  the  plaintiffs 
dismissed  the  case  as  to  the  State,  and  the  cause  was  discontinued  as 
to  the  governor.    But  the  case  was  heard  upon  the  motion  to  dismiss 
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the  bill  upon  the  ground  that  the  suit  was  one  against  the  State  in 
violation  of  tKe  Constitution  of  the  United  States. 

After  stating  the  principles  settled  in  the  Ayers  case  and  in  other 
cases  this  court  said:  "  If  these  principles  be  applied  in  the  present 
case  there  is  no  escape  from  the  conclusion  that,  although  the  State 
of  Alabama  was  dismissed  as  a  party  defendant,  this  suit  against  its 
officers  is  really  one  against  the  State.  As  a  State  can  act  only  hy  its 
officers^  an  order  restraini7ig  those  officers  from,  taking  anv  steps^  by 
meavs  of  judicial  proceedings^  in  execution  of  the  statute  of  February 
9,  1895,  is  one  which  restrains  the  State  itself^  and  the  stiit  is  conse- 
quently as  much  against  the  State  as  if  the  State  were  named  as  a 
party  defendant  on  the  record.  If  the  individual  defendants  held 
possession  or  were  about  to  take  possession  of,  or  to  commit  any 
trespass  upon,  any  property  belonging  to  or  under  the  control  of  the 
plaintiffs,  m  violation  of  the  latter's  constitutional  rights,  they  could 
not  resist  the  judicial  determination,  in  a  suit  against  them,  of  the 
question  of  the  right  to  such  possession  by  simply  asserting  that  they 
held  or  were  entitled  to  hold  the  property  in  their  capacity  as  officers 
of  the  State.  In  the  case  supposed,  they  would  be  compelled  to  make 
good  the  State's  claim  to  the  property,  and  could  not  shield  them- 
selves against  suit  because  of  their  official  character.  (Tindal  v. 
Wesley,  167  U.  S.,  204,  222.)  No  such  case  is  before  us."  Again,  in 
the  same  case:  "  It  is  to  be  observed  that  neither  the  attorney-general 
of  Alabama  nor  the  solicitor  of  the  eleventh  judicial  circuit  of  the 
State  appear  to  have  been  charged  by  law  with  any  special  duty  in 
connection  with  the  act  of  February  9,  1895.  In  support  of  the  con- 
tention that  the  present  suit  is  not  one  against  the  State,  reference 
was  made  by  counsel  to  several  cases,  among  which  were  Poindexter 
V.  Greenhow  (114  U.  S.,  270),  Allen  v,  Baltimore  and  Ohio  Railroad 
(114  U.  S.,  311),  Pennoyer  v.  McConnaughv  (140  U.  S.,  1),  In  re 
Tyler  (149  U.  S.,  1C4),  Reagan  v.  Farmers'  Ix)an  and  Trust  Com- 
pany (154  U.  S.,  362,  388),  Scott  v.  Donald  (165  U.  S.,  58),  and 
Smyth  V.  Ames  (169  U.  S.,  466).  Upon  examination  it  will  be  found 
that  the  defendants  in  each  of  those  cases  were  officers  of  the  State, 
especially  charged  with  the  execution  of  a  State  enactment  alleged  to 
be  unconstitutional,  but  under  the  authority  of  which,  it  was  averred, 
they  were  committing  or  were  about  to  commit  some  specific  wrong 
or  trespass  to  the  injury  of  the  plaintiff's  rights.  There  is  a  widte 
difference  between  a  suit  against  individuals,  holding  official  positions 
under  a  State,  to  prevent  them,  under  the  sanction  of  an  unconsti- 
tutional statute,  from  committing  by  some  positive  act  a  wrong  or 
trespass,  and  a  suit  against  officers  of  a  State  merely  to  test  the  con- 
stitutionality of  a  State  statute^  in  the  enforcement  of  which  those 
officers  will  act  only  hy  formal  judicial  proceedings  in  the  courts  of 
the  State,  Tn  the  present  case,  as  we  have  said,  neither  of  the  State 
officers  named  h^ld  any  special  relation  to  the  particular  statute 
alleged  to  be  unconstitutional.  They  were  not  expressly  directed  to 
see  to  its  enforcement.  If,  because  they  were  law  officers  of  the  State, 
a  case  could  be  made  for  the  purpose  of  testing  the  constitutionality 
of  the  statute,  by  an  injunction  suit  brought  against  them,  then  the 
constitutionality  of  every  act  passed  by  the  legislature  coula  be  tested 
by  a  suit  against  the  governor  and  attorney-general,  based  upon  the 
theory  that  the  former  as  the  executive  of  the  State  was,  in  a  general 
sense,  charged  with  the  execution  of  all  its  laws,  and  the  latter,  as 
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attomev-general,  mi^ht  represent  the  Stat«  in  litigation  involving 
the  enforcement  of  its  statutes.  That  would  be  a  very  convenient 
way  for  obtaining  a  speedy  judicial  determination  of  questions  of 
constitutional  law  which  may  be  raised  by  individuals,  but  it  is  a 
mode  which  can  not  be  applied  to  the  States  of  the  Union  consistently 
with  the  fundamental  principle  that  they  can  not,  without  their 
assent,  be  brought  into  any  court  at  the  suit  of  private  persons.  If 
their  officers  commit  acts  of  tresj)ass  or  wrong  to  tne  citizen,  they  ruay 
be  individually  proceeded  against  for  such  trespasses  or  wrong. 
Under  the  view  we  take  of  the  question,  the  citizen  is  not  without 
effective  remedy  when  proceeded  against  under  a  legislative  enact- 
ment void  for  repugnancy  to  the  supreme  law  of  the  land ;  for,  what- 
ever the  form  of  proceeding  against  him,  he  can  make  his  defense 
upon  the  ground  that  the  statute  is  unconstitutional  and  void.  And 
that  question  can  be  ultimately  brought  to  this  court  for  final  determi- 
nation." I  am  unable  to  distinguish  that  case,  in  principle,  from  the 
one  now  before  us.  The  Fitts  case  is  not  overruled,  but  is,  I  fear, 
frittered  awajr  or  put  out  of  sight  by  unwarranted  distinctions. 

Two  cases  in  this  court  are  much  relied  on  to  support  the  proposi- 
tion that  the  Perldns-Shepard  suit  in  the  circuit  court  is  not  a  suit 
against  the  State.    I  refer  to  Reagan  v.  Farmers'  I^oan  and  Trust 
Company  (154  U.  S.,  362)  and  Smyth  y.  Ames  (169  U.  S.,  466,  472). 
But  each  of  those  cases  differs  in  material  respects  from  the  one  insti- 
tuted by  Perkins  and  Shepard  in  the  court  below.    In  the  Reagan 
case  it  appears  that  the  very  act,  under  which  the  railroad  commis- 
sion proceeded^  authorized  the  railroad  company,  or  any  interested 
party,  if  dissatisfied  with  the  action  of  the  commission  in  establishing 
rates,  to  bring  suit  against  that  commission  in  any  court,  in  a  named 
county,  with  right  to  appeal  to  a  higher  court.     This  court  when  com- 
batting the  suggestion  that  only  the  State  court  had  jurisdiction  to 
proceed  against  the  commission,  and  give  relief  in  respect  of  the  rates 
It  established,  said:  "It  may  be  laid  down  as  a  general  proposition 
that,  whenever  a  citizen  of  a  State  can  go  into  the  courts  of  a  State 
to  defend  his  property  against  the  illegal  acts  of  its  officers,  a  citizen 
of  another  State  may  invoke  the  jurisdiction  of  the  Federal  courts  to 
maintain  a  like  defense.     A  State  can  not  tie  up  a  citizen  of  another 
State,  having  property  rights  within  its  territory  invaded  by  un- 
authorized acts  of  its  own  officers,  to  suits  for  redress  in  its  own  courts. 
Given  a  case  where  a  suit  can  be  maintained  in  the  courts  of  the  State 
to  protect  property  rights,  a  citizen  of  another  State  may  invoke  the 
jurisdiction  of  the  Federal  courts.     *     *     *     It  conies,  therefore, 
within  the  very  terms  of  the  act.     It  can  not  be  doubted  that  a  State, 
like  any  other  government,  can  waive  exemption  from  suit."    The 
declaration  of  the  court  in  the  Reagan  case,  that  that  suit  was  not, 
within  the  true  meaning  of  the  eleventh  amendment,  to  be  regarded 
as  a  suit  against  the  State,  must  therefore  be  taken  in  connection  with 
the  declaration  in  the  same  case  that  the  State  having  consented  that 
the  conmiission  might  be  sued  in  one  of  its  own  courts,  in  respect  of 
the  rates  established  by  the  statute,  must  be  taken  to  have  waived  its 
immunity  from  suit  in  the  circuit  court  of  the  United  States  sitting 
in  Texas.     In  Smyth  v,  Ames,  above  cited,  which  was  a  sui^  in  a  cir- 
cuit court  of  the  United  States,  involving  the  constitutional  validity 
of  certain  rates  established  for  railroads  in  Nebraska,  it  appeared 
that  the  statute  expressly  authorized  any  railroad  company  claiming 
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that  the  rates  were  unreasonable  to  bring  an  action  against  the  State 
before  the  Supreme  Court  in  the  name  of  the  railroad  company  or 
companies  bringing  the  same.  Thus  the  State  of  Nebraska  waived 
its  immunity  from  suit,  and  having  authorized  a  suit  against  itself 
in  one  of  its  courts,  in  respect  of  the  rates  there  in  question,  it  could 
not,  according  to  the  decision  in  the  Reagan  case,  deny  its  liability  to 
like  suit  in  a  court  of  the  United  States.  It  is  true  that  this  court, 
in  its  opinion  in  Smyth  v.  Ames,  did  not  lay  any  special  stress  on  the 
fact  that  Nebraska,  by  the  statute,  agreed  that  it  might  be  sued,  but 
it  took  especial  care  in  its  extended  statement  of  the  case  to  bring  out 
that  fact.  Its  silence  on  that  point  is  not  extraordinary,  in  view  of 
the  fact,  as  appears  from  the  opinion  of  this  court,  that  the  question 
whether  that  suit  was  to  be  deemed  one  against  the  State  was  not  dis- 
cussed at  the  bar  by  the  Nebraska  State  board.  We  there  quoted  from 
the  Keagan  case  these  words :  "  Whenever  a  citizen  of  a  State  can  go 
into  the  courts  of  a  State  to  defend  his  property  against  the  illegal  acts 
of  its  officers,  a  citizen  of  another  State  may  invoke  the  jurisdiction  of 
the  Federal  courts  to  maintain  a  like  defense.  A  State  can  not  tie  up 
a  citizen  of  another  State,  having  property  rights  within  its  territory 
invaded  by  unauthorized  acts  of  its  own  officers,  to  suits  for  redress 
in  its  own  courts."  That  the  Reagan  and  Smyth  cases  did  not  go  as 
far  as  is  now  claimed  for  them  is  made  clear  bv  the  later  case  of  Fitts 
V.  McGhee,  already  referred  to,  in  which  the  doctrines  of  In  re  Ayers 
were  reaffirmed  and  applied. 

We  may  refer  in  this  connection  to  Gunter  v,  Atlantic  Coast  Line 
(200  U.  S.,  273,  291),  in  which  case  one  of  the  points  made  was  that 
the  circuit  court  of  the  United  States  had  no  power  to  restrain  the 
attorney-general  of  South  Carolina  and  the  counsel  associated  with 
him  from  prosecuting  in  the  State  courts  actions  authorized  by  the 
laws  of  the  State,  and  hence  that  the  court  erred  in  awarding  an 
injunction  against  said  officers.  This  court  said :  "  Support  for  the 
proposition  is  rested  upon  the  terms  of  the  eleventh  amendment  and 
the  provisions  of  section  720  of  the  Revised  Statutes,  forbidding  tlie 
granting  of  a  writ  by  any  court  of  the  United  States  to  stay  pro- 
ceedings in  any  court  of  a  State,  except  in  cases  where  such  injuHC- 
tion  may  be  authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy. The  soundness  of  the  doctrine  relied  upon  is  undoubted. 
(In  re  Ayers,  123  U.  S.,  443;  Fitts  v.  McGhee,  172  U.  S.,  516.)  The 
difficulty  is  that  the  doctrine  is  inapplicable  to  this  case.  Section 
720  of  the  Revised  Statutes  was  originally  adopted  in  1793,  whilst 
the  eleventh  amendment  was  in  process  of  formation  in  Congress  for 
submission  to  the  States,  and  long,  therefore,  before  the  ratification 
of  that  amendment.  The  restrictions  embodied  in  the  section  were, 
therefore,  but  a  partial  accomplishment  of  the  more  comprehensive 
result  effectuated  bv  the  prohibitions  of  the  eleventh  amendment 
Both  the  statute  and  the  amendment  relate  to  the  power  of  courts  of 
the  United  States  to  deal,  against  the  will  and  consent  of  a  State, 
with  controversies  between  it  and  individuals.  None  of  the  pro- 
hibitions, therefore,  of  the  amendment  or  of  the  statute  relate  to  the 
power  of  a  Federal  court  to  administer  relief  in  causes  where  juris- 
diction ag  to  a  State  and  its  officers  has  been  acquired  as  a  result  of 
the  voluntary  action  of  the  State  in  sxihmitting  its  rights  to  judicial 
determination.  To  confound  the  two  classes  of  cases  is  but  to  over- 
look the  distinction  which  exists  between  the  power  of  a  court  to  deal 
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with  a  subject  over  which  it  has  jurisdiction  and  its  want  of  author- 
ity to  entertain   a   controversy   as   to  which   jurisdiction   is   not 


Counsel  for  the  railway  company  placed  some  reliance  on  Pen- 
noyer  v.  McConnaughy  (140  U.  S.  1, 18),  in  which  the  previous  cases 
on  the  general  subject  of  suits  against  the  States  were  classified. 
That  case  was  a  suit  in  equity  against  certain  parties  "  who,  under 
the  constitution  of  Oregon,  as  governor,  secretary  of  state,  and  treas- 
urer of  that  State,  comprised  the  board  of  land  commissioners  of 
that  State,  to  restrain  and  enjoin  them  from  selling  and  conveying 
a  large  amount  of  land  in  that  State,  to  which  the  plaintiff  asserted 
title.  That  suit,  in  view  of  the  nature  of  the  relief  asked,  and  of 
the  relations  of  the  defendants  to  the  matters  involved,  was  held  not 
to  be  one  against  the  State  within  the  meaning  of  the  eleventh 
amendment.  But  after  a  review  of  the  facts  the  court,  as  explana- 
tory of  the  conclusion  readied  by  it^  took  especial  care  to  oteerve : 
"In  tnis  connection  it  must  be  borne  in  mind  that  this  suit  is  not 
nominally  against  the  governor,  secretary  of  state,  and  treasurer,  as 
such  oificerSy  but  against  them  collectively,  as  the  board  of  land  com- 
sioners."  The  present  suit  is,  in  terms,  against  Young  "  as  attorney- 
general  of  Minnesota,"  and  the  decree  was  sought  against  him,  as 
such  officer,  not  against  him  individually,  or  as  a  mere  administrative 
officer  charged  with  certain  duties. 

One  of  the  cases  cited  in  support  of  the  decision  now  rendered  is 
Missouri,  Kansas  and  Texas  Railway  Company  v.  Missouri  Railroad 
and  Warehouse  Commissioners.  (183  U.  S.,  53,  58,  59.)  But  al- 
though that  particular  suit  was  held  not  to  be  one  against  the  State, 
the  case,  in  respect  of  the  principles  announced  by  the  court,  is  in 
harmony  with  the  views  I  have  expressed.  For,  the  court  there 
says:  "Was  the  State  the  real  party  plaintiff?  It  was  at  an  early 
day  held  by  this  court,  construing  the  eleventh  amendment,  that  in 
all  cases  where  jurisdiction  depends  on  the  party,  it  is  the  party 
named  in  the  record.  (Osborne  v.  United  States  Bank,  9  Wheat., 
738.)  But  that  technical  construction  has  yielded  to  one  more  in 
consonance  with  the  spirit  of  the  amendment,  and  in  In  re  Ayres 
(123  U.  S.,  443)  it  was  ruled  upon  full  consideration  that  the  amend- 
ment covers  not  only  suits  against  a  State  by  name  hut  those  also 
r'nst  its  officers^  agents^  and  representatives  where  the  State^ 
gh  not  named  as  such^  is  nevertheless  the  only  real  party  against 
which  in  fact  the  relief  is  asked^  and  against  which  the  judgment  or 
decree  efectively  operates.  And  that  construction  of  the  amend- 
ment has  since  been  followed."  In  the  present  case,  the  State,  al- 
though not  named  on  the  record  as  a  party,  is  the  real  party  whose 
action  it  is  sought  to  control. 

There  are  other  cases  in  this  court  in  which  the  scope  and  meaning 
of  the  eleventh  amendment  were  under  consideration,  but  they  need 
not  be  cited,  for  they  are  well  known.  They  are  all  cited  in  In  re 
Ayers  (123  IT.  S.,  443,  500).  "  The  vital  principle  in  all  such  cases," 
this  court  said  in  the  Ayers  case,  "  is  that  the  defendants,  though 
professing  to  act  as  officers  of  the  State,  are  threatening  a  violation 
of  the  personal  or  property  rights  of  the  complainant,  for  which 
they  are  personally  and  individually  liable,"  or  cases  in  which  the 
officer  sued  refused  to  perform  a  purely  ministerial  duty,  about 
wluch  he  had  no  discretion  and  in  the  performance  of  which  the 
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plaintiff  had  a  direct  interest.  The  case  before  us  is  altogether  dif- 
ferent. The  statutes  in  question  did  not  impose  upon  the  attornw- 
eeneral  of  Minnesota  any  special  duty  to  see  to  their  enforcement.  In 
ringing  the  mandamus  suit  he  acted,  under  the  general  authority 
inhering  in  him  as  the  chief  law  officer  of  his  State.  He  could  not 
become  personally  liable  to  the  railway  company  simply  because  of 
his  bringing  the  mandamvs  suit.  The  attomev-general  stated  that  aU 
he  did,  or  contemplated  doing,  was  to  bring  the  mandamus  suit  The 
mere  bringing  of  such  a  suit  could  not  be  alleged  against  him  as  an 
individual  in  violation  of  any  legal  right  of  the  railway  company 
or  its  shareholders.  (In  re  Ayers,  123  U.  S.,  443,  496.)  The  plain- 
tiffs recognized  this  fact  and  hence  did  not  proceed  in  their  suit  upon 
the  ground  that  the  defendant  was  individually  liable.  They  sued 
him  only  as  attorney-general,  and  sought  a  decree  against  him  in  his 
official  capacity,  not  otherwise. 

Some  reference  has  been  made  to  Ex  parte  Royall  (117  U.  S.,  241) 
and  other  cases  that  affirm  the  authority  of  a  Federal  court,  under 
existing  statutes,  to  discharge  upon  habeas  corpus  from  the  custody 
of  a  State  officer  one  who  is  held  in  violation  of  the  Federal  Consti- 
tution for  an  alleged  crime  against  a  State.  Those  cases  are  not  at 
all  in  point  in  the  present  discussion.  Such  a  habeas  corpus  pro- 
ceeding is  ex  parte,  having  for  its  object  only  to  inquire  whether  the 
applicant  for  the  writ  is  ille^Gjally  re-strained  of  hLS  liberty.  If  he 
is,  then  the  State  officer  holding  him  in  custody  is  a  trespasser,  and 
can  not  defend  the  wrong  or  tort  committed  by  him,  bv  pleading 
his  official  character.  The  power  in  a  Federal  court  to  discharge  a 
person  from  the  custody  of  a  trespasser  may  well  exist,  and  yet  the 
court  have  no  power  in  a  suit  before  it,  by  an  order  directed  against 
the  attorney-general  of  a  State,  as  such,  to  prevent  the  State  from 
being  represented  by  that  officer,  as  a  litigant  in  one  of  its  own 
courts.  The  former  cases,  it  may  be  argued,  come  within  the  de- 
cisions which  hold  that  a  suit  which  only  seeks  to  prevent  or  restrain 
a  trespass  upon  jjroperty  or  person  by  one  who  happens  to  be  a 
State  officer,  but  is  proceeding?  in  violation  of  the  Constitution  of 
the  United  States,  is  not  a  suit  against  a  State  within  the  meaning 
of  the  eleventh  amendment,  but  a  suit  against  the  trespasser  or 
wrongdoer.  But  the  authority  of  the  Federal  court  to  protect  one 
against  a  trespass  committed  or  about  to  be  committed  oy  a  State 
officer  in  violation  of  the  Constitution  of  the  United  States  is  very 
different  from  the  power  now  asserted,  and  recognized  by  this  court 
as  existing,  to  shut  out  a  sovereign  State  from  its  own  courts  by  the 
device  of  forbiddini]^  its  attorney-general,  under  the  penalty  of  fine 
and  imprisonment  from  appearing  in  such  courts  in  its  behalf.  The 
mere  bringing  of  a  sint  on  behalf  of  a  State^  by  its  attorney-general^ 
can  not,  this  court  has  decided  in  the  Ayers  case,  make  that  officer  a 
trespasser  and  individually  liable  to  the  party  sued.  To  enjoin  him 
from  representing  the  State  in  such  suit  is  therefore,  for  every  prac- 
tical or  legal  purpose,  to  enjoin  the  State  itself.  This  court  in  the 
Debs  case  (158  U.  S.,  564,  584)  said:  "Every  government,  en- 
trusted, by  the  very  terms  of  its  being,  with  powers  and  duties  to  be 
exercised  and  discharged  for  the  general  welfare,  has  a  right  to  ap- 
ply to  its  own  courts  for  any  proper  assistance  in  the  exercise  of  tne 
one  and  the  discharge  of  the  other,  and  it  is  no  sufficient  answer  to' 
its  appeal  to  one  of  those  courts  that  it  has  no  pecuniary  interest  in 
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the  mmttor.  The  obligation  which  it  is  under  to  promote  the  interest 
of  all,  and  to  prevent  the  wrongdoing  of  one  resulting  in  injury  to 
the  general  welfare,  is  often  of  itself  sufficient  to  give  it  a  standing 
in  court  This  proposition  in  some  of  its  relations  has  heretofore  re- 
ceived the  sanction  of  this  court."  If  there  be  one  power  that  a  State 
possesses,  which  ought  to  be  deemed  beyond  the  control,  in  any 
mode,  of  the  National  Government  or  of  any  of  its  courts,  it  is  the 
power  hy  mdicial  proceedings  to  appear  in  its  own  courts,  by  its  law 
officer  or  by  attorneys,  and  seek  the  guidance  of  those  courts  in  re- 
spect of  matters  of  a  justiciable  nature.  If  the  State  couit,  bv  its 
J'udgment,  in  such  a  suit,  should  disregard  the  injunctions  of  the 
•'ederal  Constitution,  that  judgment  would  be  subject  to  review  by 
this  court  upon  writ  of  error  or  appeal. 

It  will  be  well  now  to  look  at  the  course  of  decisions  in  other 
Federal  courts. 

Attention  is  first  directed  to  Arbuckle  v.  Blackburn  (113  Fed. 
Rep.,  616,  622),  which  was  a  suit  in  equity,  one  of  the  principal  ob- 

i'ects  of  which  was  to  restrain  the  enforcement  of  an  act  of  the  Oliio 
egislature  relating  to  food  products,  particularly  of  a  named  colfee 
in  which  the  plaintiffs  were  interested.  The  circuit  court  of  appeals 
held  that  the  bill  was  properly  dismissed,  saying,  among  otlier 
things:  "What,  then,  is  the  object  of  the  injunction  sought  in  this 
case?  It  is  no  more  or  less  than  to  restrain  the  officer  of  the  State 
from  bringing  prosecutions  for  violations  of  an  act  which  said  offi- 
cer is  expressly  charged  to  enforce  in  the  only  way  he  is  authorized 
to  proceed — by  bringing  criminal  prosecutions  in  the  name  of  the 
State.  This  is  virtually  to  enjoin  the  State  from  proceeding  through 
its  duly  qualified  and  acting  officers.  If  the  food  commissioner  may 
be  enjoined  from  instituting  such  prosecutions,  why  may  not  the 
prosecuting  attorney,  or  any  officer  of  the  State  charged  with  the 
execution  of  the  criminal  laws  of  the  State  ?  While  the  State  may  not 
be  sued,  if  the  bill  can  be  sustained  against  its  officers,  it  is  as  ef- 
fectually prevented  from  proceeding  to  enforce  its  laws  as  it  would 
be  by  an  action  directly  against  the  State.  This  view  of  the  case, 
in  our  judgment,  is  amply  sustained  by  the  cases  above  cited,  and  by 
the  latter  case  of  Fitts  i;.  McGhee  (172  U.  S.,  516).  In  so  far  as  this 
action  seeks  an  injunction  against  the  respondent  from  proceeding 
to  enforce  by  prosecution  the  provisions  of  the  Statutes  of  Ohio 
above  cited,  the  courts  of  the  United  States  are  deprived  of  jurisdic- 
tion by  the  eleventh  amendment  to  the  Constitution." 

In  XJnion  Trust  Company  v.  Stearns  (119  Fed  Rep.,  790,  791, 
792,  795)  the  circuit  court  of  the  United  States  for  the  district  of 
Bhode  Island  had  occasion  to  consider  the  scope  of  the  eleventh 
amendment.  The  case  related  to  a  statute  regulating  the  hours  of 
labor  of  certain  employees  of  street  railways,  and  imposing  a  fine 
for  a  violation  of  its  provisions.  The  court  upon  an  elaborate  review 
of  all  the  cases  in  this  court  dismissed  the  action.  The  defendants 
Steams  and  Greenough  were,  respectively,  the  attorney-general  and 
assistant  attorney-general  of  the  State.  They  were  not  named  in  the 
act,  nor  charged  with  any  special  duty  in  connection  therewith.  The 
court  said:  "  The  purpose  of  the  present  bill,  in  substance  and  effect, 
is  to  enjoin  the  State  of  Rhode  Island  from  the  enforcement  of  a 
penal  statute.  Indictments  under  the  act  are  brought  in  the  name 
and  (m  behalf  of  the  State  for  the  protection  o£  the  State.    These 
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defendants,  the  attorney-general  and  his  assistant,  merely  represent 
the  State  in  such  proceedings.  They  are  simply  the  officers  and 
agents  of  the  State.  It  is  not  as  individuals,  but  solely  by  virtue 
or  their  holding  such  offices,  that  they  prefer  and  prosecute  indict- 
ments in  the  name  of  the  State.  A  State  can  only  act  or  be  pro- 
ceeded against  through  its  officers.  If  a  decree  could  be  entered 
against  the  State  of  Khode  Island  enjoining  prosecutions  under  this 
act,  it  could  only  operate  against  the  State  through  enjoining  these 
defendants.  An  order  restraining  the  attorney-general  and  nis  as- 
sistant from  the  enforcement  of  tnis  statute  is  an  order  restraining 
the  State  itself.  The  present  suit,  therefore,  is  as  much  against  the 
State  of  Rhode  Island  as  if  the  State  itself  were  named  a  party  de- 
fendant." After  referring  to  In  re  Ayers  and  Fitts  v.  McGhee,  and 
upon  a  review  of  the  cases,  the  court  proceeded :  "  The  defendants 
Steams  and  Greenough  hold  no  special  relation  to  the  act  of  June 
1,  1902.  They  are  not  specially  charged  with  its  execution.  They 
are  not  thereby  constituted  a  board  or  commission  with  administra- 
tive powers,  nor  are  they  as  individuals,  and  apart  from  the  official 
authority  under  which  they  act,  threatening  to  seize  the  property  of 
the  complainant,  or  to  commit  any  wrong  or  trespass  against  its 
personal  or  property  rights.  They  have  no  other  connection  with 
this  statute  than  the  institution  of  formal  judicial  proceedings  for 
its  enforcement  in  the  courts  of  the  State  in  the  name  and  behalf  of 
the  State.  Upon  reason  and  authority  the  present  bill  is  a  suit 
against  the  State  of  Rhode  Island,  within  the  meaning  of  the 
efeventh  amendment  to  the  Constitution  of  the  United  States." 

In  llorenci  Copper  Company  v.  Freer  (127  Fed.  Rep.,  109,  205), 
which  was  an  action  in  equity  to  restrain  and  inhibit  the  defendant, 
in  his  official  capacity  as  attorney-general  of  West  Virginia,  from 
proceeding  to  institute  an  action  in  the  State  court  for  forfeiture  of 
the  charter  of  the  plaintiff  corporation  for  a  failure  to  pay  a  license 
tax  imposed  by  a  State  statute,  and  which  statute  was  alleged  to  be 
in  violation  of  the  Federal  Constitution,  the  circuit  court  re\dewed 
the  decision  of  this  court  upon  the  question  as  to  what  and  what  were 
not  suits  against  the  State.     The  circuit  court  held  that  it  had  no 

i'urisdiction  of  the  case,  saying:  "But  it  may  be  said,  if  the  court 
lolds  that  no  remedy  of  this  sort  will  lie  in  the  circuit  court  of  the 
United  States  to  prevent  this  breach  of  a  contract  by  the  State  of 
West  Virj^inia  by  means  of  the  machinery  of  a  law  violative  of  the 
Constitution  of  the  United  States,  how  are  the  rights  of  corporations 
to  be  preserved?  The  answer  is  that  such  alleged  unconstitutional- 
ity is  matter  of  defense  to  any  suit  brought  for  the  forfeiture  of  com- 
plainant's charter,  and  could  be  set  up  as  an  answer  and  defense  to 
any  bill  brought  for  that  purpose,  and,  if  the  highest  court  of  the 
State  ruled  adversely  to  that  contention,  appeal  would  lie  to  the 
Supreme  Court  of  the  United  States.  Or  the  case  can  be  removed 
to  the  circuit  court  of  the  United  States  if  it  presents  a  case  arising 
under  the  Constitution  or  laws  of  the  United  States." 

A  well-considered  case  is  that  of  Western  Union  Telegraph 
Company  v.  Andrews  (154  Fed.  Rep.^  95,  107).  In  that  case  tne 
telegraph  company  sought  by  bill  to  enjoin  the  prosecuting  attorneys 
of  the  various  judicial  circuits  of  Arkansas  from  instituting  any 
proceeding  for  penalties  for  its  failure  or  refusal  to  comply  with  the 
provisions  of  an  act  of  the  legislature  of  Arkansas  relating  to  foreign 
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corpoFfttions  doing  business  in  that  State  and  fixing  fees,  etc.  The 
bill  charged  that  the  various  prosecuting  attorneys  would,  unless 
restrained,  institute  numerous  actions  for  the  recovery  of  the  penal- 
ties prescribed  by  the  act,  which  was  no  less  than  $1,000  for  each 
alleged  violation.  The  defense  was,  among  other  thin^js,  that  the 
action  was  one  against  the  State,  and  therefore  prohibited  by  the 
Constitution.  After  a  careful  review  of  the  adjudged  cases  in  this 
court  and  in  the  subordinate  Federal  courts  the  circuit  court  held 
the  action  to  be  one  against  the  State,  forbidden  by  the  eleventh 
amendment,  saying,  among  other  things:  "The  allegations  in  the 
bill  show  that  this  is  an  attempt  to  prevent  the  State  of  Arkansas, 
through  its  officers,  who  by  its  laws  are  merely  its  attorneys,  to  repre- 
sent it  in  all  legal  actions  in  its  favor  or  in  which  it  is  interested, 
from  instituting  and  prosecuting  suits  for  the  recovei*y  of  penalties 
incurred  for  alleged  violation  of  its  laws,  actions  which  can  only 
be  instituted  in  the  name  of  the  State  and  for  its  use  and  benefit." 
Upon  the  fullest  consideration  and  after  a  careful  examination  of 
the  authorities,  my  mind  has  been  brought  to  the  conclusion  that  no 
case  heretofore  determined  by  this  court  requires  us  to  hold  that  the 
Federal  circuit  court  had  authority  to  forbid  the  attorney-general  of 
Minnesota  from  representing  the  State  in  the  mandamus  suit  in  the 
State  court,  or  to  adjudge  that  he  was  in  contempt  and  liable  to  be 
fined  and  imprisoned  simply  because  of  his  having,  as  attorney-gen- 
eral, brought  that  suit  for  the  State  in  one  of  its  courts.  On  the  con- 
trary, my  conviction  is  very  strong  that,  if  regard  be  had  to  former 
utterances  of  this  court,  the  suit  of  Perkins  and  Shepard  in  the 
Federal  court,  in  respect  of  the  relief  sought  therein  against  Young, 
in  his  official  capacity  as  attorney-general  of  Minnesota,  is  to  be 
deemed — under  the  Ayers  and  Fitts  cases  particularly — a  suit  against 
the  State  of  which  the  circuit  court  of  the  United  States  coula  not 
take  cognizance  without  violating  the  eleventh  amendment  of  the 
Constitution.  Even  if  it  were  held  that  suits  to  restrain  the  in- 
stituting of  actions  directly  to  recover  the  prescribed  penalties 
would  not  be  suits  against  the  State,  it  would  not  follow  that  we 
should  go  further  and  hold  that  a  proceeding  under  which  the  State 
was,  in  effect,  denied  access,  by  its  attorney-general,  to  its  own  courts, 
would  be  consistent  with  the  eleventh  amendment.  A  different  view 
means,  as  I  think,  that  although  the  judicial  power  of  the  United 
States  does  not  extend  to  any  suit  expressly  brought  against  a  State 
by  a  citizen  of  another  State  without  its  consent  or  to  any  suit  the 
legal  effect  of  which  is  to  tie  the  hands  of  the  State,  although  not 
formally  named  as  a  party,  yet  a  circuit  court  of  the  United  States, 
in  a  suit  brought  against  the  attorney-general  of  a  State,  may,  by 
orders  directed  specifically  against  that  officer,  control,  entirely  con- 
trol, by  indirection,  the  action  of  the  State  itself  in  judicial  proceed- 
ings in  its  own  courts  involving  the  constitutional  validity  of  its 
statutes.  This  court  has  heretofore  held  that  that  could  not  be  done, 
and  that  such  a  result  would,  for  most  purposes,  practically  obliterate 
the  eleventh  amendment  and  place  the  States,  in  vital  particulars,  as 
absolutely  under  the  control  of  the  subordinate  Federal  courts  as  if 
they  were  capable  of  being  directly  sued.  I  put  the  matter  in  this 
way,  because  to  forbid  the  attorney-general  of  a  State  (under  the 
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penalty  of  being  punished  as  for  contempt)  from  representing  his 
State  in  suits  of  a  particular  kind,  in  its  own  courts,  is  to  forbid 
the  State  itself  from  appearing  and  being  heard  in  such  suits. 
Neither  the  words  nor  tne  policy  of  the  eleventh  amendment  will, 
under  our  former  decisions,  justify  any  order  of  a  Federal  court  the 
necessary  effect  of  which  will  be  to  exclude  a  State  from  its  own 
courts.  Such  an  order  attended  by  such  results  can  not,  I  submit,  be 
sustained  consistently  with  the  powers  which  the  States,  according 
to  the  uniform  declarations  of  this  court,  possess  under  the  Constitu- 
tion. I  am  justified,  by  what  this  court  has  heretofore  declared,  in 
now  saying  that  the  men  who  framed  the  Constitution  and  who 
caused  the  adoption  of  the  eleventh  amendment  would  have  been 
amazed  bv  the  suggestion  that  a  State  of  the  Union  can  be  prevented 
by  an  or^er  of  a  subordinate  Federal  court  from  being  represented 
by  its  attorney-general  in  a  suit  brought  by  it  in  one  or  its  own 
courts ;  and  that  such  an  order  would  be  inconsistent  with  the  dignity 
of  the  States  as  involved  in  their  constitutional  immunity  from  the 
judicial  process  of  the  Federal  courts  (except  in  the  limited  cases 
in  which  they  may  constitutionally  be  made  parties  in  this  court), 
and  would  be  attended  by  most  pernicious  results. 

I  dissent  from  the  opinion  ana  judgment. 

Dissent. 

Supreme  Court  of  th^  United  States.  No.  474.— October  term,  1907. 
Thomas  F.  Hunter,  sheriff  of  Buncombe  County,  State  of  North 
Carolina,  appellant,  v.  James  H.  Wood.  Appeal  from  the  circuit 
court  of  the  United  States  for  the  western  district  of  North  Caro- 
lina.   March  23,  1908. 

James  H.  Wood,  the  appellee,  being  one  of  the  ticket  agents  of  the 
Southern  Railway  Company,  was,  on  July  17^  1907,  charged  in  the 
police  justice's  court  of  the  city  of  Asheville,  m  the  county  of  Bun- 
combe, in  the  State  of  North  Carolina,  with  unlawfully  ana  willfully 
overcharging  one,  T.  J.  Harmon,  for  a  railroad  ticket  from  Asheville, 
N.  C,  to  Canton,  N.  C,  in  violation  of  the  State  law.  He  was 
arrested  and  brought  before  the  court,  and  on  the  trial,  July  18, 1907, 
was  convicted  and  sentenced  by  the  court  to  imprisonment  in  the 
county  jail  of  Buncombe  County  for  the  term  of  thirty  days,  to  be 
worked  on  the  public  roads  of  that  county  for  that  time,  and  to  pay 
all  costs. 

The  appellee  applied  to  the  United  States  circuit  judge  in  the  west- 
ern district  of  North  Carolina  for  a  writ  of  habeas  corpus  to  be 
directed  to  Hunter,  appellant,  as  sheriff  of  Buncombe  County,  to 
inquire  into  the  cause  of  his  detention  and  to  obtain  his  discharge. 
The  writ  was  issued,  and,  after  a  hearing,  the  circuit  judge  dis- 
charged the  apellee  from  imprisonment,  and  directed  that  a  copy  of 
the  order  of  the  discharge  should  be  certified  to  the  police  justice's 
court  of  the  city  of  Asheville  and  to  the  sheriff  of  Buncombe  County, 
in  whose  custody  the  petitioner  then  was.  (Ex  parte  Wood,  155  Fed., 
190.) 

It  appeared  that  prior  to  the  passage  in  1907  of  the  acts  of  the 
North  Carolina  legislature  in  relation  to  passenger  and  freight  rates 
on  railroads  within  the  State  the  Southern  Railway  Company  were 
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charging  the  rates  then  allowed  by  law.  After  the  passage  of  the 
acts  above  mentioned,  which  greatly  reduced  the  rates  of  compensa- 
tion for  the  transportation  of  both  passengers  and  freight,  the  South- 
em  Railway  Company  conmienced  a  suit  m  equity  in  the  circuit  court 
of  the  Umted  States  for  the  western  district  of  North  Carolina 
against  the  corporation  commission  and  the  attomey-^neral  and 
assistant  attomev-general  of  the  State,  to  enjoin  the  taking  of  any 
proceedings  or  the  commencement  of  any  suits  or  actions  to  enforce 
the  acts  in  question  or  to  recover  penalties  for  the  disobedience  of 
such  acts  by  the  company.  The  bill  alleged  that  the  acts  were  uncon- 
stitutional, and  that  if  the  rates  were  enforced  the  result  would  be 
to  prevent  the  company  earning  anything  upon  its  investment^  and 
deprive  it  of  its  property  without  due  process  of  law,  and  deny  it  the 
equal  protection  of  the  laws,  contrary  to  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States.^  The  bill  also  averred  that 
a  duty  rested  upon  the  corporation  commission  and  the  attorney-gen- 
eral and  assistant  attorney-general  to  take  such  proceedings  as  they 
might  deem  expedient  for  the  enforcement  of  the  acts,  and  that  the 
corporation  commission  would,  for  the  purpose  of  putting  the  acts 
into  effect,  do  those  things  which  it  was  provided  should  be  done, 
and  in  case  of  continuous  refusal  on  the  part  of  the  company  to 
charge  only  the  rate  specified  the  attorney -general  and  his  assistant 
would  proceed  to  enforce  the  same  as  prescribed  in  the  acts. 

The  circuit  judge  upon  this  bill  granted  an  interlocutory  injunc- 
tion, until  the  furSier  order  of  the  court,  against  the  members  of  the 
corporation  commission  and  the  attomejr-general  and  assistant  attor- 
ney-general, restraining  them  from  taking  any  proceedings  toward 
the  enforcement  of  the  acts,  or  putting  the  acts  in  respect  to  frieght 
charges  or  passenger  rates,  or  any  part  or  either  of  the  acts,  into 
effect,  and  from  prosecuting  any  suit  or  action,  civil  or  criminal, 
against  the  railway  company,  its  officers,  agents,  or  employees.  The 
order  also  provided  for  the  execution  of  a  bond  on  the  part  of  the 
railway  company  in  the  sum  of  $325,000,  conditioned  to  pay  into  the 
registry  of  the  court  from  time  to  time,  as  the  court  might  order, 
such  sums  of  money  as  should  be  equal  to  the  difference  between 
the  aggregate  freight  and  passenger  rates  and  excess  baggage  charges, 
diar^  and  received  by  the  company  for  intrastate  service  on  its 
lines  in  the  State  of  North  Carolina,  and  what  would  have  been  the 
aggregate  amounts  for  such  service  at  the  rates  fixed  in  or  under  the 
acts  of  the  assembly  above  mentioned.  The  order  provided  a  method 
of  procedure  by  giving  to  each  purchaser  of  a  ticket  a  coupon  for  the 
payment  of  the  difference  stated,  on  presenting  the  coupon  to  the  reg- 
istry clerk,  if  the  act  should  be  finally  held  valid. 

Section  4  of  the  act  of  the  legislature,  prescribing  the  maximum 
charges  for  the  transportation  of  passengers  in  North  Carolina, 
enacted  that  any  railroad  company  violating  the  provisions  of  the  act 
should  be  liable  to  a  penalty  oi  $500  for  each  violation,  payable  to  the 
person  aggrieved,  recoverable  in  an  action  in  his  name  in  any  court 
of  compSent  jurisdiction  in  the  State ;  and  any  agent,  servant,  or 
employee  of  a  railroad  company  violating  the  act  was  declared  guilty 
of  a  misdemeanor,  and,  upon  conviction,  was  to  be  pimished  by  fine 
or  imprisonment,  or  both,  in  the  discretion  of  the  court.  The  act  in 
relation  to  freight,  by  the  second  section,  provided  that  if  the  com- 
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pany  should  make  charges  for  the  shipment  of  freight  in  violation  of 
the  act  it  should  be  guilty  of  a  misdemeanor,  and,  upon  conviction, 
fined  not  less  than  $100,  and  the  officer  or  agent  ^ould  be  fined  or 
imprisoned,  or  both,  in  the  discretion  of  the  court. 

Upon  the  hearing  of  the  motion  for  an  injunction,  after  granting 
the  same,  the  circuit  judge  wrote  an  opinion  (155  Fed.,  756),  in  whicn 
he  reached  the  conclusion  that  section  4  of  the  act  in  regard  to  pas- 
senger rates  was  on  its  face  unconstitutional  and  void. 

Notwithstanding  the  fact  that  an  injunction  had  been  granted, 
proceedings  were  Siereafter  taken  against  the  appellee,  a  ticket  agent 
of  the  company,  to  punish  him  for  not  complying  with  the  act  in  re- 
lation to  the  sale  oi  tickets,  resulting  in  his  conviction,  as  already 
stated. 

The  sheriflF  o^  Buncombe  County,  in  whose  custody  the  appellee 
was  restrained,  duly  appealed  to  this  court  from  the  order  discharg- 
ing the  appellee  from  nis  custody. 

Mr.  Justice  Peckham,  after  making  the  foregoing  statement,  deliv- 
ered the  opinion  of  the  court. 

After  the  jurisdiction  of  the  circuit  court  of  the  United  States  had 
attached  by  the  filing  of  the  bill  of  complaint  in  the  case  already  men- 
tioned, of  the  Southern  Railway  Company  v.  McNeil  and  others, 
members  of  the  corporation  commission,  and  after  the  issuing  and 
service  of  the  injunction,  as  above  stated,  the  defendant.  Wood,  act- 
ing imder  and  in  obedience  to  the  provisions  of  such  injunction,  sold 
the  railroad  tickets  at  the  usual  price  and  at  the  same  time  complied 
with  the  conditions  contained  in  the  injunction  by  giving  the  coupons 
for  the  difference  in  price,  and  while  so  complying  with  the  terms  of 
such  injunction  was  arrested  and  proceeded  against  criminally  for 
disobedience  of  the  act  fixing  rates.  Being  detained  in  custoay  by 
viii;ue  of  this  conviction  by  one  of  the  police  courts  of  the  State^  he 
had  the  right  to  apply  for  a  writ  of  habeas  corpus  to  the  Umted 
States  circuit  judge,  and  that  judge  had  power  to  issue  the  writ  and 
discharge  the  prisoner  under  section  753  of  the  Revised  Statutes  of 
the  United  States  (1  U.  S.  Comp.  Stat.,  p.  592),  as  he  was  then  in 
custody  for  an  act  done  pursuant  to  an  order,  process,  or  decree  of 
a  court  or  judge  of  the  United  States.  (See  In  re  Neagle,  135 
U.  S.,  1.)  The  writ  being  properly  issued,  the  judge  had  the  right, 
and  it  was  his  duty,  to  examine  into  the  facts,  and  had  jurisdiction  to 
discharge  the  petitioner  under  the  circumstances  stated. 

The  other  questions  raised  herein  have  been  sufficiently  discussed  in 
Ex  parte  Young,  just  decided,  and  require  no  further  attention. 

For  the  reasons  given  in  that  opinion,  the  order  appealed  from 
herein  must  be  affirmed. 

Supreme  Court  of  the  United  States.  No.  474. — October  term,  1907. 
Thomas  F.  Hunter,  sheriff  of  Buncombe  County,  State  of  North 
Carolina,  appellant,  v.  James  H.  Wood.  Appeal  from  the  circuit 
court  of  the  United  States  for  the  western  district  of  North  Caro- 
lina.   March  23,  1908. 

Mr.  Justice  Harlan,  dissenting. 

In  my  judgment  the  appellee  should  have  been  put  to  his  writ  of 
error  for  the  review  of  the  judgment  against  him  in  the  highest  court 
of  the  State  competent  under  the  State  laws  to  reexamine  that  judg- 
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ment,  thence  to  this  court  to  inquire  whether  any  right  belonging  to 
him  under  the  Federal  Constitution  had  been  violated.  He  should 
not  have  been  discharged  on  habeas  corpus.  Ex  parte  Koyall  (117 
U.  S.,  341),  Minnesota  v.  Brundage  (180  U.  S.,  499),  Urquhart  v. 
Brown  (205  U.  S.,  179),  and  authorities  cited  in  each  case. 

Upon  the  question  as  to  what  is  and  what  is  not  a  suit  against  the 
State  within  the  meaning  of  the  eleventh  amendment,  niv  views  are 
fully  expressed  in  my  dissenting  opinion  in  Ex  parte  Young,  just 
decided.  For  the  reasons  there  stated  I  dissent  from  the  opinion  and 
]uc]^ment  of  the  court  in  this  case. 


(> 


60th  Congress,  )  SENATE.  J  Document 

let  Session.      )  1   No.  411. 


CITY  OF  NASHVILLE,  TENN. 


I«ETTSB  FBOM  THE  ASSISTANT  CLEBK  OF  THE  COXnElT  OF  CLAIMS 
TBAKSMITTINa  A  COPT  OF  THE  FINDINGS  OF  THE  OOUBT  IN 
THE  CASE  OF  THE  CITT  OF  NASHVILLE,  TENNESSEE,  AGAINST 
THE  UNITED  STATES. 


Mabch  30,  1908. — Referred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


Court  of  Claims,  Clerk's  Office, 

Washington,  March  ^8,  1908. 
Sir:  Pursuant  to  the  order  of  the  court,  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the 
Uniteii  States  Senate  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims. 
Hon.  Chas.  W.  Fairbanks, 

President  of  the  Senate. 


I 

i 


fOtmrt  of  Claims.    CongreaBional,  No.  18179.    City  of  Nashville  v.  The  United  States.] 

STATEMENT  OP  CASE. 

The  above-entitled  claim  for  rent  of  the  Howard,  Hume,  and  Hynes  school  build- 
ings, of  the  city  of  Nashville,  Tenn.,  occupied  by  the  Federal  troops  during  the  war 
for  the  suppression  of  the  rebellion,  was  first  referred  to  the  court  by  resolution  of 
the  United  States  Senate  March  2,  19U7,  under  the  Tucker  Act,  and  was  No.  13142, 
Congressional,  but  was,  on  January  13,  1908,  dismissed  for  want  of  jurisdiction. 

Thereafter,  on  January  29,  1908,  the  following  bill  was  referred  to  the  court  by 
resolution  of  the  United  States  Senate  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act: 

•*A  BILL  For  the  relief  of  the  city  of  Nashville,  Tennessee. 

"  B«  i^  enacted  by  the  ^Senate  and  Home  of  Kepreseniatives  of  the  Ihnted  States  of  America 
vi  Qmgress  assembled^  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, to  the  mayor  and  council  of  the  city  of  Nashville,  in  the  State  of  Tennessee,  the 
sum  of  twenty-nine  thousand  one  hundred  and  fifty  dollars,  for  the  use  and  occupation 
of  and  damage  to  the  public  school  buildings  of  said  municipality  by  the  military 
authorities  and  forces  of  the  United  States  during  the  civil  war.'* 
^  The  said  city  of  Nashville,  Tenn.,  through  its  attorney,  appeared  and  filed  its  peti- 
tion in  this  court  on  February  11, 1908,  in  which  the  following  allegations  in  substance 
are  made: 

That  the  Howard,  Hume,  and  Hynes  public  school  buildings  were  continuously 
oecQpied  and  used  as  military  hospitals  of  the  United  States  from  sundry  tinus  in  the 
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year  1862  down  to  and  after  the  close  of  hostilities;  that  the  fixed  or  agreed  rentals 
were  paid  in  full  for  said  three  buildings  up  to  and  mchidin^  the  year  1863;  begin- 
ning on  the  Ist  day  of  January,  1864,  the  rentals  were  fixed  by  the  Federal  authori- 
ties as  follows:  Howard  school,  $225  per  month;  Hume  8(!hooI,  $150  per  month,  and 
Hynes  school,  $125  per  month;  i\o  payments  have  been  made  from  the  last  of 
December,  1863;  the  Howard  and  Hynes  schools  were  continuously  occupied  to  the 
end  of  June,  1865,  and  the  Hume  school  to  the  end  of  July,  1865,  all  of  which  amounts 
to  the  sum  of  $9,150. 

The  case  was  brought  to  a  hearing  March  10,  1908.  James  H.  Embry  and  Charles 
F.  Benjamin,  esqs.,  appeared  for  the  claimant,  and  the  Attorney-General,  by  George 
E.  Boren,  esq.,  hiH  assistant  and  under  his  direction,  appeared  for  the  defense  and 
protection  of  the  interests  of  the  United  States. 

The  court,  upon  the  evidence,  and  after  considering  the  briefs  and  ai^guments  of 
eounsel  on  both  sides,  makes  the  following 

FINDINGS  OF  FACT. 

I.  Commencing  at  sundry  times  in  the  year  1862  the  Howard,  Hume,  and  Hynes 
public  school  buildings,  in  the  city  of  Nashville,  Tenn.,  were  occupied  by  the  military 
forces  of  the  United  States,  by  proper  authority,  for  the  use  of  the  Army,  using  the 
same  for  hospital  and  other  purpo&es.  The  Howard  and  Hynes  buildings  were  so 
used  and  occupied  continuously  from  the  year  1862  up  to  and  including  June  30, 
1865,  and  the  Hume  building  to  July  31,  1865. 

The  city  of  Nashville  was  paid  by  the  United  States  for  such  use  and  occupation  at 
the  rate  of  $200  per  month  for  the  Howard  Building,  $125  per  month  for  the  Hume 
Building,  and  $100  per  month  for  the  Hjmes  Building  up  to  and  including  Decem- 
ber 31,  1863,  after  which  no  rent  was  allowed  because  of  instructions  from  the  office 
of  the  Quartermaster-General  relating  to  public  buildings. 

II.  Under  Special  Orders,  No.  28,  dated  Nashville,  Tenn.,  a  board  of  officers  was 
constituted  by  Maj.  Gen.  U.  8.  Grant  to  fix  the  rent  for  houses  in  the  city  of  Nash- 
ville occupied  by  the  United  States  sm  hospitals,  etc.,  which  fixed  the  rental  value  of 
all  buildings  k>  used  and  occupied  by  the  United  States  at  the  rate  of  6  per  cent  on 
the  assesst»d  value  of  1860  and  1861,  and  where  no  assessment  could  be  ascertained, 
the  same  rate  on  the  appraised  value  of  the  property. 

Under  eaid  rating  said  l)oard  fixed  the  rental  value,  commencing  January  1,  1864, 
of  the  Howard  Building  at  $225  per  month,  the  Hume  Building  at  $150  per  month, 
and  the  Hynes  Building  at  $125  per  month;  an  increat^  of  $25  per  month  for  each 
building.  The  rent  for  said  bnikiings  at  said  rate  from  January  1,  1864,  until  June 
and  July,  1865,  when  the  same  were  turned  over  to  the  authorities  of  the  city  of 
Nashville,  amounted  to  the  sum  of  $9,150,  no  part  of  which  appears  to  have  iMBen 
paid. 

III.  No  evidence  has  been  introduced  on  the  subject  of  loyalty  of  the  claimant 
other  than  the  insurrectionary  character  of  the  State  of  Tennessee,  of  which  the 
court  takes  judicial  notice. 

IV.  Said  claim  was  never  presented  to  any  De^rtment  of  the  Government  prior  to 
its  presentation  to  Congress  and  reference  to  this  court  by  resolution  of  the  united 
States  Senate,  as  herein l)efore  set  forth  in  the  statement  oi  the  case,  and  no  satisfac- 
tory evidence  is  adduce<i  showing  why  the  claim  was  not  earlier  presented. 

By  ths  Coubt. 
Filed  March  23,  1908. 
A  true  copy. 

Test  this  27th  day  of  March,  1908. 
[seal.]  John  Randolph, 

Aitistant  Clerk  Court  of  Claum, 

o 


BOmOoNGRESS,  )  SENATE.  J  Document 

M  Seasian.     J  *  (No.  412. 


PETITION    OF    THE    BROTHERHOOD    OF    LOCOMOTIVE 
FIREMEN  AND  ENGINEMEN. 


PETITION  OF  THB  BBOTHEBHOOD  OF  liOCOMOTIVE  FIBEMEN  AND 
ENGINEMEN  PRAYING  FOB  THE  ENACTMENT  OF  LEGISLATION 
TO  BEQUTBE  COMMON  OABBJEBS  TO  EQUIP  THEIK  LOCOMO- 
TIVISS  WITH  AUTOMATIC  SELF-DUMPING  ASHPANS;  AND  ALSO 
FOB  THE  PASSAGE  OF  THE  SO-CALLED  LA  FOLLETTE-STEBLING 
EMPLOYEES'  LIABILITY  BILL,  ETC. 


Habch  31, 1906. — Referred  to  the  Committee  on  Interstate  Commerce  and  ordered 

to  be  printed. 


I 


Washington,  D.  C,  JUarch  31^  1908. 
Sir:  The  undersigned,  a  committee  representing  a  union  meeting 
composed  of  1,000  delegates  representing  the  Brotherhood  of  Locomo- 
tive Firemen  and  Enginemen  from  30  States,  held  at  Masonic  Temple, 
Washington,  D.  C,  March  80,  1908,  respectfully  submit  for  the 
consideration  of  the  Senate  the  following  memorial  adopted  by  said 
meeting: 

Rmived,  That  we  favor  the  early  consideration  and  passage  by  Congress  of  the 
Hemenway-Graff  bill,  requiring  common  carriers  to  equip  their  locomotives  with 
automatic  self-dumping  ash  pans,  thereby  doing  away  with  the  necessity  of  men 
exposing  themselves  to  danger  by  being  compelled  to  go  under  locomotives. 

^tolMd,  That  we  favor  the  passage  by  Congress  of  the  La  Follette-Sterling 
employer!'  liability  bill,  as  against  the  Knox  bill.  The  former  being  broad  in  its 
application  and  plain  and  explicit  in  its  terms,  thereby  furnishing  protection  to  a 
greater  number  of  emplovees  and  their  families,  and  being  capable  of  intelligent 
understanding  by  those  who  would  benefit  by  its  provisions;  while  the  latter  bill  is 
Hmited  in  its  scope,  less  liberal  to  the  employees,  and  contains  principles  which  are 
experimental  and  untried  in  legislation,  and  which  would  not  be  understood  by 
many  affected  by  it. 

JtmUxedy  That  we  are  unalterably^  opposed  to  the  passage  of  the  Townsend  bill, 
entitled  '*A  bill  to  provide  for  the  investigation  of  controversies  affecting  interstate 
commerce,"  as  we  Delieve  said  bill  aims  at  governmental  regulation  and  control  of 
labor  disputes,  is  a  step  toward  compulsory  arbitration,  and  therefore  threatens  our 
liberties,  botii  as  employees  and  citizens. 

Heidvedy  That  we  view  with  increasing  alarm  the  steady  and  gradual  encroach- 
ment upon  our  liberties  by  Federal  iud^  through  the  abuse  of  the  power  of  injunc- 
tion in  labor  disputes,  sucn  power  having  already  been  extended  so  as  to  prevent 
workinmien  from  striking  and  from  organizing.  We  protest  against  this  abuse,  and 
demand  the  passage  by  Congress  of  such  legislation  as  will  preserve  to  us  our  civil 
rights  and  prevent  the  abuse  of  such  power  in  the  future. 

Respectfully  submitted. 

John  M.  Hall, 
William  A.  Cahoon, 

Committee, 
Bon.  Charles  W.  Fairbanks, 

President  of  the  Senate^  WaHhington^  D.  O. 

U 


60thC!onoee88,  )  SENATE.  JDocomeht 

Ist  Session,      f  '  (No.  414. 


ADDING  U.  S.  S.  MAINE  TO  LIST  OF  VESSELS  REQUIRING 
GENERAL  OVERHAULING. 


LETTER 

FROM 

THE  ACTING  SECRETARY  OF  THE  NAVY, 

RKQUBBTING 

THAT  THB  NAME  OF  THE  U.  8.  8.  MAINE  BE  ADDED  TO  THE  UST 
OF  VE88EL8  8XJBMITTEI>  IN  LETTER  OF  FEBRUAB7  11,  1908, 
WHICH  BEQUntE  OENEBAX  OVEBHAUUNG  TO  THE  EXTENT 
OF  9200,000  OB  MOBE  DUBINe  THE  FI80AI.  TEAS  ENDING 
JUNE  30,  1909. 


Apbil  1, 1908. — ^Referred  to  the  Committee  on  Naval  Affairs  and  ordered  to  be  printed* 


Navy  Department, 
Washington^  March  31^  1908. 
Sir:  Referring  to  the  letter  of  this  Department  of  the  11th  ultimo, 
forwarding,  pursuant  to  the  provision  contained  in  the  naval  appro- 
priation act  approved  March  2,  1907,  under  the  caption  "  Bureau  of 
Construction  and  Repair,"  subhead  "Construction  and  repair  of  ves- 
sels," a  li«t  of  vessels  requiring  general  overhauling  to  the  extent  of 
$200,000  or  more  during  the  fiscal  year  ending  June  30.  1909,  or 
repairs  during  the  same  period  which  in  the  aggregate  under  all  bureaus 
will  probably  exceed  20  per  cent  of  the  total  value  of  each  of  said  ves- 
sels, I  have  the  honor  to  re(][uest  that  the  name  of  the  U.  S.  S.  Maine 
be  added  to  the  above-mentioned  list,  as  that  vessel  will  require  new 
boilers,  general  overhauling,  and  repairs  to  machinery  installed,  at  a 
total  cost  of  more  than  $200,000. 

Very  respectfully,  Truman  H.  Newberry, 

Acting  Secretary. 
The  President  of  the  United  States  Senate. 

O 


MiHCkwGBBSS, )  SENATE.  JDogument 

la  Session.     )  \  No.  416. 


FIEST  BAPTIST  CHURCH,  SUFFOLK,  VA, 


UETTSB  FaOMTHB  ASSISTANT  OIiEBE  OF  THE  00T7BT  OF  CLAIMS 
IBANSMITTINO  A  COPT  OF  THE  FINDTKOS  OF  THE  OOUIIT  IN 
THE  CASE  OF  FIBST  BAPTIST  OHUBOH,  OF  SUFFOLK,  VA., 
AGAINST  THE  UNITED  STATES. 


Apbil  2, 1908. — ^Referred  to  the  Ck)inmittee  on  ClaimB  and  ordered  to  be  printed. 


Court  op  CiiAiMS,  Clerk's  Office, 

Washington^  April  i,  1908. 
Sir:  Purftuant  to  the  order  of  the  court  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the 
United  States  Senate  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims. 
Hon.  Chables  W.  Fairbanks, 

President  of  the  Senate. 


[Court  of  Claimfl.    GoDgreasioiial  case  No.  11031.     First  Baptist  Church  of  Suffolk,  Va.,  v.  The 

United  States.] 

STATEMENT  OP  CASB. 

Ill  the  above-entitleJ  claim  for  the  use,  occupation,  and  damage  to  the  interior 
fittings  of  the  boildins  known  as  the  First  Baptist  Church  of  Suffolk,  Va.,  bv  the 
niilitary  forces  of  the  United  States  during  the  late  civil  war,  a  bill  was  introduced 
ill  the  Fifty-seventh  Congress  for  the  relief  of  the  claimant  church,  being  Senate  bill 
1533.    Said  bill  reads  as  follows; 

**-B«  i(  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
w  Congress  assembled^  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  au- 
thorized and  directed  to  pay,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  to  the  trustees  of  the  First  Baptist  Church,  Suffolk,  Virginia,  one 
thousand  four  hundred  and  fifty  dollars,  the  same  being  in  full  for,  and  the  receipt 
of  the  same  to  be  taken  and  accepted  in  full  and  final  discharge  of,  its  claims  for  the 
l^pancy  of  and  damage  to  the  church  building  by  the  military  forces  of  the  United 
Stati  during  the  late  war  between  the  States  and  for  which  no  payment  has  been 

Said  bill  was  referred  to  this  court  by  resolution  of  the  Senate  on  the  3d  day  of 
March,  1903,  for  findings  of  fact  under  the  terms  of  the  act  approved  March  3,  1887, 
commonly  known  as  the  Tucker  Act. 

The  case  waa  brought  to  a  hearing  on  loyalty  and  merits  on  the  26th  day  of  Man  li, 
1908,  Geoiige  A.  &  Wilham  B.  King,  e&^s.,  appearing  for  the  claimant,  and  the 
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Attomey-QeDeral,  by  P.  M.  Cox,  esq.,  hui  assistant  and  under  his  directioii«  appeal^ 

ing  for  the  defense  and  protection  of  the  interests  of  the  United  States. 
The  claimant  in  its  petition  makes  the  following  allegations: 

I.  That  the  First  Baptist  Church,  of  Suffolk,  Va.,  is  an  ecclesiastical  corporation 
duly  organized  and  existing  under  the  laws  of  the  State  of  Virginia;  that  during  the 
war  for  the  suppression  of  the  rebellion  the  said  corporation,  as  such,  did  not  give 
any  aid  or  comfort  to  the  said  rebellion,  but  was,  throughout  the  war,  loyal  to  the 
Govemment  of  the  United  States,  and  that  said  church  corporation  were  t&e  owners 
of  a  certain  church  editice,  situated  in  the  town  of  Suffolk.  Va. 

II.  That  said  church  edifice  was  occupied  by  the  United  States  troops  and  used  as 
barracks  and  hospital  from  about  the  month  of  April,  1862,  until  the  close  of  the 
war,  and  that  while  so  occupied  said  church  edifice  was  greatly  defaced  and  dam- 
aged as  the  result  of  said  occupation;  that  no  rent  was  paid  by  the  United  States 
troops  for  the  use  of  the  building;  and  that  there  is  now  due  from  the  United  Statei 
as  damages  for  the  injuries  to  the  church  building  and  as  rent  the  sum  of  |1,450. 

HI.  TDBi  no  daim  was  ever  presented  to  the  United  States  for  the  use,  occupation, 
and  damage  lo  said  church  property,  except  as  hereinbefore  stated. 

The  court,  upon  the  eviaence  adduced  by  the  claimant,  none  being  adduced  bv 
the  defendants,  and  after  considering  the  briefs  and  alignment  of  counsel  on  both 
sides,  makes  the  following 

FINDINGS  OF  FACT. 

I.  The  First  Baptist  Church,  of  Suffolk,  Va.,  as  a  church,  was  loyal  to  the  Gov- 
ernment of  the  United  States  through  the  late  civil  war. 

II.  During  said  war  the  military  forces  of  the  United  States,  by  proper  authority, 
for  the  use  of  the  Army,  took  possession  of  the  church  building  described  in  the 
petition  and  used  and  occupied  the  same  at  various  times  as  a  hospital  and  barracks 
and  damaged  the  same.  The  reasonable  rental  value,  together  with  damages  in 
excess  of  ordinary  wear  and  tear,  was  then  and  there  the  sum  of  five  hundred  and 
fifty  dollars  ($550),  no  part  of  which  appears  to  have  been  paid. 

III.  The  claim  herein  was  never  presented  to  anv  Department  or  oflSoer  of  the 
Government  prior  to  its  presentation  to  Congress  and  reference  to  this  eourt  by  the 
United  States  Senate,  as  nereinbefore  set  forth  in  the  statement  of  the  case,  and  no 
satisfactory  reason  is  shown  why  the  same  was  not  earlier  presented. 

Bt  thb  Coubt. 
Filed  March  30,  1908. 
A  true  copy. 

Test  this  Ist  day  of  April,  I90a. 
[seal.]  John  Randolph, 

AiHatant  (Jerk  Oowi  qf  Ckdau, 


eOTH  Congress,  J  SENATE.  j  Document 

1st  Session.      J  ]   No.  417. 


ACKNOWLEDGING  RECEIPT  OF  SENATE  RESOLUTION  CALLING  FOR 
REPORT  UPON  POLICEMEN'S  AND  FIREMEN'S  RELIEF  FUNDS,  ETC. 


IiETTSB  FROM  THB  PRESIDENT  OF  THE  BOABD  OF  COMMIS- 
SIGNEBS  OF  THE  DISTBICT  OF  COLUMBIA  ACKNOWLEDGING 
THE  RECEIPT  OF  THE  SENATE  RESOLUTION  DIRECTING  THE 
COMMI8SIONEBS  TO  SUBMIT  TO  THE  SENATE  IN  DECEMBER, 
1008,  A  COMPLETE  REPORT  UPON  THE  POLICEMEN'S  AND 
FIBJSMEN'S  RKilEF  FUNDS,  ETC. 


Apbii«  2,  1908. — Referred  to  the  Committee  on  the  District  of  Columbia  and  ordered 

to  be  printed. 


Office  Commissioners  of  the  District  of  Columbia, 

Washington,  March  SI,  1908. 
Sir:  The  Commissioners  of  the  District  of  Columbia  have  the  honor 
to  acknowledge  the  receipt  of  the  following  resolution  of  the  Senate: 

Resolved^  That  the  Conunissioners  of  the  District  of  Columbia  be,  and  they  are 
hereby,  directed  to  submit  to  the  Senate  at  the  opening  of  the  session  of  Congr^  in 
December,  nineteen  hundred  and  ei^ht,  a  complete  report  upon  the  policemen* a  and 
firemen's  pension  relief  funds,  showing  the  amount  of  money  expended  from  each 
fmid  each  year  since  the  funds  were  created,  together  with  a  list  of  persons 
drawing  relief  under  each  fund,  the  amount  thereof,  the  disability  therefor,  or  if  a 
widow  or  child  the  cause  of  death  of  the  husband  or  father;  also  a  statement  of  such 
relief  and  pension  systems  in  other  cities,  together  with  any  recommendation  the 
Commissioners  may  have  for  legislation  looking  toward  the  reorganization  of  the 
entire  system  of  pension  and  relief  for  the  police  and  fire  departments  of  the  District 
of  Columbia. 

Very  respectfully, 

Henry  B.  F.  Maofarland, 
President  Board  of  Commissioners,  District  of  Columbia. 

Hon.  Charles  W.  Fairbanks, 

President  of  the  Senate. 


I 


OOthCongbess,  )  SENATE.  (Document 

Is^  Session.      )  (    No.  418. 


CONSISTORY  OF   GRACE    REFORMED    CHURCH,    KNOX- 

VILLE,  MD. 


I4ETTEB  FROM  THE  ASSISTANT  CLERK  07  THE  C0T7BT  OF  CLAIMS 
TBAKSMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  COURT  IN 
THE  CASE  OF  THE  CONSISTORY  OF  GRACE  REFORMED  CHT7RCH, 
OF  KNOXVILLE,  MD.,  AGAINST  THE  UNITED  STATES.. 


April  6,  1908. — Beferred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


Court  of  Claims,  Clerk's  Office, 

Wasnington^  April  3^  1908. 
Sir:  Pursuant  to  the  order  of  the  court  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the 
United  States  Senate,  under  the«act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

1  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Cov/rt  of  Claims. 
Hon.  Charles  W.  Fairbanks, 

President  of  the  Senate. 


\ 


rOonri  of  Ctolmfl.    CongresBlonal,  No.  18Q44.    Consistory  of  Grace  Reformed  Church,  of  EnoxTllle, 
^  Md.,  V.  The  United  States.] 

BTATBMBNT  OF  CASE. 

This  18  a  claim  for  use  and  occuj)ation  alle^^ed  to  have  heen  furnished  to  the  mili- 
tary forces  of  the  United  States  during  the  civil  war.  On  the  2d  day  of  March,  1907, 
the  United  States  Senate  referred  to  me  court  a  bill  in  the  following  words: 

"[8.  7278,  Fifty-ninth  Congress,  second  session.] 
"A  BILL  For  the  relief  of  the  consistory  of  Qrace  Reformed  Church,  of  Knoxville,  Maryland. 

*^Be  il  ena<ied  by  the  Senate  and  House  of  Representatives  of  the  United  l^aies  of  America 
in  Congress  assembled^  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  anv  money  in  the  Treasury  not  otherwise  appropri- 
ated, to  the  consistory  of  Grace  Reformed  Church,  of  Knoxville,  Maryland,  the  sum 
of  six  hundred  dollars,  in  full  compensation  for  the  occupation,  use,  and  inQJdental 
injury  to  said  church  by  United  States  militarj^  forces  during  the  civil  war." 

The  said  consistory  of  said  church  appeared  in  this  court  April  30,  1907,  and  filed 
their  petition,  in  which  it  is  substantially  averred  that: 

Daring  the  late  civil  war  the  milita>|r  authorities  of  the  United  States  took  pos- 
session of  the  building  and  grounds  of  the  Grace  Reformed  Church  of  Knoxville, 
MiL,  and  used  and  oocapied  the  same  as  a  hospital  for  a  considerable  period,  and 
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its  property  was  greatly  dama^  thereby;  that  a  reafsonable  rental  value  of  aaid 
property  during  such  occupation,  including  the  repairs  necessary  to  restore  said 
profterty  to  the  same  condition  in  which  it  was  before  such  occupation,  was  the  sum 
of  $600,  for  which  no  payment  has  been  made;  that  the  claimant  has  at  all  times 
borne  true  allegiance  to  the  Government  of  the  United  States,  and  has  not  in  anv 
way  volantarily  aided,  abetted,  or  given  encouragement  to  rebellion  against  the  said 
Government. 

The  case  was  brought  to  a  hearing  on  loyalty  and  merits  on  the  12th  day  of 
March,  1908. 

Messrs.  Coldren  &  Penning  appeared  for  the  claimant,  and  the  Attorney-General, 
by  M.  L.  Blake,  esq.,  his  assistant  and  under  his  direction,  appeared  for  the  defense 
and  protection  of  the  interests  of  the  United  States. 

The  court,  upon  the  evidence  adduced  by  the  claimant,  none  being  adduced  bv 
the  defendants,  and  after  considering  the  briefs  and  argument  of  counsel  on  both 
rides  makes  the  following 

FINDINGS  OF  FACT. 

I.  The  Grace  Refonned  Church,  of  Knoxville,  Md.,  as  a  church,  was  loyal  to 
the  Govemfhent  of  tiie  United  States  throughout  the  late  civil  war. 

II.  During  said  war  the  military  forces  of  the  United  States,  by  proper  authority, 
for  the  use  of  the  Army,  took  possession  of  the  church  building  described  in  the 
petition  and  used  and  occupied  the  same  for  hospital  purposes  for  a  short  period  of 
time  and  damaged  the  same.  The  reasonable  rental  value,  together  with  damage  in 
excess  of  ordinary  wear  and  tear,  was  then  and  there  the  sum  of  four  hundrea  and 
ten  dollars  ($410),  no  part  of  which  appears  to  have  been  paid. 

III.  The  claim  herein  was  never  presented  to  any  officer  or  department  of  the 
Crovemment  prior  to  its  presentation  to  Congress  and  reference  to  this  court  by  reso- 
lution of  the  United  States  Senate  as  hereinbefore  set  forth,  and  no  satisfactory  reason 
is  adduced  showing  why  the  claim  was  not  earlier  presented. 

Bt  thb  Coubt. 
Filed  March  30,  1908. 
A  true  copy. 
Test  this  3d  day  of  April  1908. 

[SBAL.]  '  JOHK  BaHDOLPH. 


60th  Congress,  )  SENATE.  (  Document 

l8t  Session.      ]  1    No.  419. 


SLOOP  PRUDENT. 


I«BTTEB  FROM  THB  ASSISTANT  OI<ERK  OF  THE  COTTRT  OF  0I<AIM8 
TRANSMITTING  A  OOFY  OF  THE  FINDINGS  OF  THB  COTTBT  IN 
THE  OASE  OF  SLOOP  PRUDENT,  KATTHEW  KEMP,  MASTER, 
AGAINST  THE  TTNTTED  STATES. 


Afbil  6,  1908. — ^Referred  to  the  Cciuiiiiitttr  on  Claims  and  ordered  to  be  printed. 


Court  of  Claims, 
Washivgton^  D*  (7.,  April  ^,  1908. 
Sir:  Pursuant  to  the  order  of  the  Court  of  Claims,  I  transmit  here- 
with the  conclusions  of  fact  and  of  law  tiled  under  the  act  of  January 
2<),  1885,  in  the  French  spoliation  claims  set  out  in  the  annexed  find- 
ing's by  the  (».ourt  relating  to  the  vessel  sloop  Prudent^  Matthew 
Keiup,  master. 

I  am,  very  respectfully,  yours,  etc., 

John  Randolph, 
'  Assistant  Clerk  Court  of  Clmms. 

Hon.  Charles  W.  Fairbanks, 

President  of  the  Setiate. 


(Court  of  Claim?.    French  spoIiatioDi.    (Act  of  January  JO.  1885,  28  Stat.  L.,  288;  vol.  1,  supplement  to 
R.  S.,  2d  ed.,  471.)    Vensel  sloop  Fnident^  Matthew  Kemp,  master.] 

No.  of 
ca.se.  Claimant 

2172.      David  Stewart  and  John  E.  Semmes,  receivers  of  the  Maryland   Insurance 

Company,  v.  The  United  States. 
1305.     The  Tresident  and  Directors  of  the  Insurance  Company  of  North  America  p. 

The  United  States. 

CONCLUSIONS  OP   FACT. 

The.se  raises  were  tried  before  the  Court  of  Claims  on  the  22d  day  of  March,  1892. 

The  claimants  were  represented  by  Mo.>^srs.  l^^rle  &  Duane,  and  the  United  States, 
defeinlants,  by  the  Attorney-denerai,  throuj2;h  his  assistants  in  the  DejiartriK'nt  of 
Jii.-tice,  Alex.  C.  Moore  and  Chas.  W.  Rus-sell,  with  whom  was  Assistant  Attorney- 
<^ieneral  Joiin  B.  Cotton. 

The  court,  upon  the  evidence  and  after  hearinjr  the  armiments  and  (Considering  same 
with  the  briefs  of  counsel  on  each  side,  determine  the  hicts  to  be  as  foHows: 

1.  The  American  sloop  Ihudent,  of  Tappahannock,  Va.,  whereof  one  Matthew 
Kennp  was  master,  sailed  upon  a  comnu^rcial  voyaj2;e  from  Frecierickshur^  to  Cape 
Fran<;,'oi8,  in  the  month  of  June,  1797,  hiden  with  a  cargo  of  flour,  the  property  of 
Hazlewood  Farish,  a  citizen  of  the  United  States;  said  ship  wjis  pursuing:  said  voya<je 
when  f?he  was  forcibly  seized  and  captured  on  the  high  seas  on  the  9th  of  July,  1797, 
Sy  the  French  privateer  ca^Bd  VEcUmiatd,  Capt  Fortiae  Moustier,  taken  into  Port 
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de  Paix,  and  v-espel  and  carpo  lilxfleii,  coiideiiine*!.  and  9oh\  ap  a  prize  by  the  French 
Prize  Tribonal  tnttin^  at  Cajje  Fran^.-ois. 

IL  Upon  the  1411:  'iay  <.f  June.  1797,  Hazle\vii«Ki  Fari^^h,  the  owner  of  said  cargo, 
<mu»Hi  a  policy  of  ii.-timnc-.-  in  he  ••;"ft-tt»*d  then « in,  for  the  voyage  ai-jresaid,  for  his 
account,  in  the  office  of  the  Maryland  Insurance  Company,  to' the  amount  of  $4,700, 
which  paid  «iim  the  said  company  paid  the  insured  by  reason  of  a  total  loss  on  account 
of  said  ("apture.     Said  cargo  eongi>Ied  of  Huur. 

III.  No  assignment  of  said  claim  has  been  made  or  indenmity  or  compensation 
receive«i  on  ac(*ount  of  sai<l  loe«  other  than  herein  stated. 

The  Maryland  IiL-uranoe  Company  was  duly  iucorpctrated  under  tlie  lawt*  of  the 
State  of  Mar>'land  and  aatborized  to  carry  on  the  buiJiness  of  marine  and  oth  r 
insurance.  i>avid  Stewart  and  John  E.  Semmes  are  the  duly  appointerl  receivers  of 
said  company,  and  represent  the  stocklioldere  of  the  com*i>any  in  1843,  when  it 
expired.    The  comi^any  was  then  solvent. 

IV.  The  said  Farii^h  insured  in  $500  the  freight  of  taid  ship  in  the  otlioe  of  the 
Insurance  Company  of  North  America  by  said  company,  and  said  company  upon  the 
policy  ii^fued  bj  it  'j«aid  the  sum  of  :M90  as  a  total  lose.  " 

The  ssdil  Fansh  who  procured  said  insurance  was  at  the  time  of  taking  the  same  a 
citizen  of  the  Unite<l  States. 

Said  claims  were  not  embraced  in  the  convention  between  the  United  Statesand  the 
Republicof  France,  concluded  on  the  ;>Oth  of  April,  18(.Cj,  and  were  not  claims  growing 
out  of  the  acts  of  France  allowetl  and  paid  in  whole  or  in  j«art  under  the  pnivisions 
of  the  treaty  hetwf^n  the  Cnite*!  State?  and  Sj»ain,  conclude<iont!ie22dof  Februar>', 
1819,  and  were  not  allo^ived  in  whole  or  in  part  under  the  pn>Tisions  of  the  treaty 
between  the  Cnit'  d  States  and  France  of  the  4th  of  July,  IS31. 

The  claimants  in  tlieir  representative  ca|»acityare  the  owners  of  said  rlaims,  which 
have  never  l)een  a^^ijruetl  fxrept  ai«  afore^aid. 

0»NCLIMoys   OK    LAW. 

The  court  dtn.'ides  as  conclusions  of  law  that  said  seizure  and  condemnation  were 
illegal,  and  the  owners  and  insurers  had  valid  claims  of  indemnity  therefor  upon  the 
French  (iovernment  prior  to  the  ratification  of  the  convention  between  the  United 
States  and  the  French  Repiil»lic  concluded  on  tht-  ;>Oth  of  September,  1800;  that  said 
claims  were  relinqni.-hed  to  France  by  the  Government  of  the  Fnite*!  States  by  said 
treaty  in  part  consideiiilion  of  the  relinquishment  of  certain  national  claims  of  France 
ajrairlst  the  Unitetl  States,  and  that  the  claimant**  are  entitled  to  the  following  sums 
from  the  I'nited  States: 

2172.  David  Stewart  an«l  .h-lm  K.  St^mines,  rei^ivers  of  the  Maryland  Insurants 
CV)mp)any,  the  sum  of  four  thousmd  and  s«*ven  hundred  dollars  f>^.70(}». 

i:-JO.'>.  The  president  and  dinct^rs  of  tht*  I n>u ranee  Company  of  North  America 
the  sum  of  f«»ar  hundre<l  and  ninety  dollars  t$4iMj). 

By    THK   COUHT. 

Filed  March  28,  1892. 

A  true  copy. 

Ti->t  this  4th  day  of  April,  1908. 

[hkal.J  .Tons   K  KNOoj.Pii. 

A.^'st'n,t  iHtfk  Ojurt  of  CUihtts. 

O 


60th  G0NOBB8S,  \  SENATE.  J  Document 

1st  Session.      |  1    No.  420. 


REQUESTING  RETURN  TO  COURT  OF  CLAIMS  OF  CASE  OF 
LOUISE  STEWART. 


X^STTEB  FROM  THE  CHIEF  JUSTICE  OF  THE  COURT  OF  CLAIMS 
TEANSMITTING  A  LETTEB  FROM  THE  ASSISTANT  ATTORNEY- 
GENERAL  REQUESTINO  THAT  THE  CASE  OF  LOUISE  STEWART, 
WIDOW,  AGAINST  THE  UNITED  STATES,  NO.  10102,  CONGRES- 
SIONAL, BE  RETURNED  TO  THE  COURT  FOR  FURTHER  PRO- 
CEEDINGS. 


April  6, 1908. — Referred  to  the  Conunittee  on  Claim?  and  ordered  to  be  printed. 


Chambers  Unitkd  States  Court  of  Claims, 

WcuHhingtatu  D.  O. ,  ApHt  3,  1908. 

Sir:  I  have  the  honor  to  transmit  herewith  a  letter  from  Hon.  John 

Q.  Thompson,  Assistant  Attorney-General  having  charge  of  the  defense 

of  cases  on  behalf  of  the  (lovernment  in  the  Court  of  Claims,  wherein 

he  requests  that  the  case  of  Louise  Stewart,  widow  /'.  The  Ignited  States, 

No.  10102  Congressional,  be  returned  to  the  court  for  further  proceed- 

ing"8  on  the  gi'ound,  as  he  states,  that  ''  the  facts  are  that  the  case 

.should  not  have  been  requested  to  be  placed  upon  the  calendar  for 

dismissal  by  this  office  because  it  did  not  fall  witliin  the  scope  of  said 

Kiile  93.^' 

Therefore,  in  compliance  with  his  request  I  ask  that  said  case  be 
returned  to  the  court  for  such  further  proceedings  as  to  the  court  may 
be  decerned  just  and  proper. 

I  have  the  honor  to  be,  yours,  respectfully, 

Stanton  •!.  Peelle, 

Chief  Justice 
Hon.  Charles  W.  Fairbanks, 

President  United  Slates  Senate. 


Department  of  Justice, 
WashingUm,  April  ^,  1908. 
Sir:  I  have  the  honor  to  call  your  attention  to  the  case  of  Louise 
Stewart,  widow,  v.  The  United  States,  No.  10102  Congressional.  This 
ca«**  wa.s  dismissed  under  Rule  93  on  motion  and  application  of  the 
A.s.*<i.stant  Attorney-General  along  with  a  large  list  of  cases  dismissed  at 
the  same  time.  The  facts  are  that  the  case  should  not  have  been 
requested  to  be  placed  upon  the  calendar  for  dismissal  by  this  office 
because  it  did  not  fall  within  the  scope  of  said  Rule  93.     In  view  of  this 


8  0A8E   OF   LOUISE   STEW  AST. 

fact  it  wonid  seem  but  eauitable  that  the  findings  of  the  eonrt  be 
recalled  for  further  proceeain^,  especially  as  I  am  assured  by  counsel 
for  the  claimant  that  he  is  ready  to  proceed  with  the  prosecution  of  the 
case  as  soon  as  it  shall  be  again  before  the  court 
Very  respectfuDy, 

John  Q.  Thoicpson, 
Assistant  AUorney-  General. 
Hon.  Stanton  J.  Pkklle, 

Chief  Juatice^  Court  of  Claims. 


60th  C!onobb88,  ) 
1st  Session.      J 


SENATE. 


j  Document 
1    No.  421. 


REPOUT  ON  PRICE  OF  LAND  AND  ALL  IMPROVEMENTS 
IN  CERTAIN  BLOCKS  WITHIN  CITY  OF  WASHINGTON. 


LETTEB  FROM  THE  FBESIDENT  OF  THE  BOARD  OF  OOMMISSION- 
EKS  OF  THE  DI8TBICT  OF  COLUMBIA,  SUBMITTING  A  BEPOBT 
IN  BESPONSE  TO  A  SENATE  BESOLUTION  OF  FEBBUABT  21, 
1908,  DIBECTINO  THEM  TO  BEPOBT  ON  THE  PBICE  OF  LAND 
AJSTD  ALL  IMPROVEMENTS  WITHIN  THE  CITT  OF  WASHINGTON. 


April.  6,  1908. — Referred  to  the  Committee  on  Public  Buildings  and  Grounds  and 

ordered  to  be  printed. 


Executive  Office, 
commissionebs  of  the  district  of  columbia, 

Washington^  April  £,  1908. 
Sib:  The  Commissioners  of  the  District  of  Columbia  have  the  honor 
to  report  as  follows  in  reply  to  the  Senate  resolution  of  February  21. 
1908,  directing  them  to  report  on  the  price  of  land  and  all  improve 
ments  in  certain  blocks  within  the  city  of  Washington. 

Immediately  upon  the  receipt  of  this  resolution  the  Commissioners 
took  action  looking  to  as  definite  a  report  as  could  be  made  with  the 
means  in  their  power.  The  surveyor  of  the  District  of  Columbia  and 
the  assessor,  separately,  made  a  thorough  and  painstaking  examination 
of  all  of  the  properties  in  the  blocks  mentioned  and  have  arrived  at  the 
following  result,  after  conference.  The  Commissioners  submit  it  as 
their  estimate  of  the  lowest  purchase  price  as  called  for  by  the  reso- 
lution: 


' 

I^ind. 

Improve- 
ments. 

Totul. 

Sqimre  226 

_ 

$773,000 
TKix.OOO 
1H3,000 
in),  000 
4(>1.000 
400,000 
300.000 
100.000 
410.000 
281).  000 
417,000 
600.000 
250,000 
•220,000 
620,000 
440.000 
678.000 
740,000 
1,270,000 
7.T(M^ 
200,  (MX) 
17o,0(,0 
403. 000 
BOO,  000 
300.  nOO 
276,000 
220,  (KX) 

$460,000 
160.000 
8r.,000 
60.000 
126,000 
600,000 
150,000 
120,000 
626,000 
46,000 
130,000 
2-^.000 
90,000 
60,000 
280,000 
70,000 
860,000 
180,000 
260.000 
440,000 
270,000 
200,000 
426,000 
600.000 
17:»,000 
240.000 
160,000 

$1,223,000 

Square  ^27 

(>«>8, 000 

Square  22H 

278  000 

Square  22y 

Squarp  23u 

230.000 
686,000 

Square  2ftfi 

900,000 

Square  257 

460, 000 

8quare25K...                     

WO,  (XX) 

1,036,000 

326  000 

8qnare259 

Square  260 

8q  uare  292 

647,000 
8.t0,000 
310,000 

Pquare  2^4 

8quarf29f) 

280,000 
770,000 
610  000 

Square  849 

Square  350 

Stuare.%0 

938,000 

Square  381 

920,000 

Square382 

1,630,000 
1,190.000 

Square  4t>l 

8quare575 

6!^)  000 

Square  576 

37.'),  000 

Kwerration  A-. 

82S  (HK) 

Seserration  B 

Kwerration  C 

1,200.000 
47-'i  (X)0 

B«»fnation  D 

.')16.000 

ReHTvfttlon  12 

370. 000 

Total 

11,928,000 

6,400.000 

18.: '.83, 000 

2  EIJiKN    L.   FAUNOS. 

Strong  V.  The  United  States  (125  U.  S.,  656),  the  ram  thus  sHowed  being  9401.76. 
This  action  was  reported  to  CongrefrS  by  th«*  Secretary  of  the  Treasury  In  Senate 
Executive  Document  211^  Fifty-tinit  Congrens,  first  sestfion.  In  appropriating  for 
said  allowance  (and  others  of  like  character)  Congresv  proWded  tliat  no  part  of  any 
one  of  these  claims  should  be  |«id  which  accrued  more  than  six  years  prior  to  the 
date  of  filine  the  petition  in  the  Court  of  Claims  upon  which  the  judgment  was  ren- 
dered, which  being  affirmed  by  the  Supreme  Court  has  been  adopted  by  the  aocount- 
ingofficers  as  the  basis  of  allowance  of  rach  claims. 

Thereafter,  pursuant  to  said  proviso,  the  accounting  officers  readjusted  said  claim 
for  such  difference  of  pay,  as  the  same  had  been  settled  under  the  said  det-ision  in 
United  States  against  Strong,  and  refused  to  allow  that  portion  which  accrued  more 
than  nix  years  prior  to  July  17,  1886,  the  date  on  which  the  petition  in  the  said  case  of 
Strong  V,  The  United  States  was  filed  in  the  Court  of  CIaim&  Upon  rach  readjust- 
ment no  amoont  was  found  due  this  claimant  as  having  accrued  sabeequent  to  July 
16.  1840. 

The  accounting  officers  also  found  that  the  difference  in  pay  between  that  received 
prior  to  July  16,  1880.  and  that  to  which  claimant  would  have  been  entitled  under 
the  decision  in  the  United  States  against  Strong,  had  Congress  not  prohibited  the 
payment  of  the  same,  was  $401.76. 

Subsequent  appropriation  bills  have  contained  the  same  proviso,  and  the  account- 
ing officers  of  the  Treasury,  purpuant  to  said  provisions,  have  continuously  refused 
to  allow  this  and  other  similar  claims,  and  the  same  are  still  unpaid. 

The  court,  upon  the  evidence  and  the  report  of  the  Treasury  Department,  and  after 
full  consideration,  makes  the  following 

FINDING  OP  FACTS. 

Claimant  is  a  citizen  of  the  United  States,  and  her  decedent  was  an  officer  in  the 
Navy  thereof  and  a  resident  of  the  State  of  Pennsylvania  and  is  the  identical  person 
whose  claim  under  the  decision  of  the  Supreme  Court  of  the  United  States  in  United 
States  V.  Strong  (125  U.  S.,  656)  was  adjusted  by  the  accounting  offic*ers,  reported  to 
Congress,  and  appropriated  for  as  alleged  in  the  petition. 

The  amount  found  due  the  claimant  by  the  acc-ountint;  officers  under  said  decision 
was  $401.76;  nothing  was  paid  daimanVs  deiredeut;  the  amount  suspended  under 
the  i)rovi80  to  the  act  of  (5ongro«»  ftj>proved  Sej)tembor  3<>.  1890,  and  which  Rtill 
remains  unpaid,  is  four  hnndrfnl  and  one  dollars  and  seventy-six  cents  ($401. 76  K 

By  the  Coubt. 

Filed  April  6,  1908. 

A  true  copy. 

Test  this  6th  day  of  April,  1908. 

[■■AL.]  John  Raxdolph, 

A$9Utant  CUrk  Court  of  Ciaim9, 


60th  Congress,  J  SENATE.  (  Document 

1st  Session,      f  (   No.  489. 


O.  M.  DAVIS,  JR.,  ADMINISTRATOR. 


liBTTEK  FBOM  THB  ASSISTANT  OLEBK  OF  THE  COURT  OF  CI^IMS 
TBANSMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  COURT  IN 
THE  CASE  OF  O.  M.  DAVIS,  JB.,  ADMINISTBATOB  OF  0.  L. 
DAVIS,  DECEASED,  AGAINST  THE  UNITED  STATES. 


^FBii  17, 1908. — Referred  to  the  Conimittoe  on  Claims  and  ordered  to  be  priuted. 


Court  of  Claims,  Clerk's  Office, 

Washington,  April  16,  190S. 
Sir:  Pursuant  to  the  order  of  the  court  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid  cause, 
which  case  was  referred  to  this  court  by  resolution  of  the  Unitea 
States  Senate  under  the  act  of  March  3,  1887,  known  as  the  Tucker  Act. 
I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims. 
Hon.  Charles  W.  Fairbanks, 

Pretdfleiit  of  the  Senate. 


[Ooort  of  daiBUi.    Congreflsional  ca.«4e  No.  11450.    O.  M.  Davin,  jr..  adniinistrator  of  0.  L.  Davis, 
decuaned,  v.  The  United  States.] 

8TATEMBNT  OF  CASE. 

This  is  a  claim  for  stores  and  supplies  alleged  to  have  been  taken  by  the  military 
forces  of  the  United  States  during  the  late  civil  war.  On  the  26th  day  of  April,  1904, 
the  United  States  Senate  referred  to  the  court  a  bill  in  the  following  words: 

"  [8.  8679,  Fifty-ninth  CoiigreKM,  second  session.] 
"A  BILL  For  the  relief  of  the  estate  of  C.  L.  Davis,  deceased. 

^*Iieil  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  asseiribled,  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  directed  to  pay,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  to  the  estate  of  C.  L.  Davis,  deceased,  late  of  Rutherford  County, 
Tennessee,  the  sum  of  ten  thousand  three  hundred  and  fifty  dollars,  for  stores  and 
rapnlies  furnished  the  United  States  Army  during  the  late  war  of  the  rebellion." 

The  claimant  appeared  in  this  court  April  25, 1907,  and  filed  his  petition,  in  whicli 
tt  ifl  substantially  averred: 

That  he  was  appointed  and  duly  qualified  as  administrator  of  the  et^tate  of  C.  L. 
Davis,  deceased,  in  the  county  court  of  Riith(»rforU  CJounty,  Term.,  on  the  6th  day  of 
A]ml,  1907,  ana  files  herewith  his  warrant  of  authority. 


2  O.   M.    DAVIS,  JK. 

That  during  the  late  civil  war  there  wai?  taken  from  hia  de<'edent  in  xaid  county 
and  State,  by  the  military  forces  of  the  United  States,  by  proper  authority,  and 
appropriated  to  the  use  of  the  Army,  proi)erty  of  the  kind  and  value,  ap  follows: 

42  htad  of  horses  and  mules,  at  $150 $6, 300 

150  barrels  of  com,  at  J?5 750 

16,500  pounds  of  bacon,  at  20  cents 3, 300 

Total 10,350 

(Taken  in  September,  1862,  by  command  of  Gen.  D.  C.  Buel,  and  in  November 
and  Decern  l)er,  1862,  and  January,  1863,  by  command  of  Gen.  W.  S.  Rosecrans.) 

The  case  was  brought  to  a  hearing  on  loyalty  and  merits  on  the  2(>th  day  of  Jan- 
uary, 1908. 

G.  W.  Z.  Black,  esq.,  appeared  for  the  claimant,  and  the  Attorney-General,  by 
W.  H.  Lamar,  esq.,  his  assistant  and  under  his  direction,  appeared  for  the  defense 
and  protection  of  the  interests  of  the  United  States. 

The  court,  upon  the  evidence  and  after  considering  the  briefs  and  arguments  of 
couns(*l  on  both  sides,  makes  the  following 


FINDINGS  OF    FACT. 

I.  The  claimant's  decedent,  C.  L.  Davis,  was  not  loyal  to  the  Government  of  the 
United  States  throughout  the  late  civil  war. 

II.  During  said  lieriod  there  was  taken  from  the  claimant's  decedent  in  Ruther- 
ford County,  State  of  Tennessee,  by  the  military  forces  of  the  United  States,  by 
proper  authority,  for  the  use  of  the  Army,  property  of  the  kind  and  character 
des(Til>ed  in  the  petition,  which  at  the  time  and  place  of  taking  was  reasonably 
worth  the  sum  of  three  thousand  eight  hundred  and  thirty  <lollar8  ($3,830),  no  part 
of  which  appears  to  have  been  paid. 

III.  The  claim  herein  wa"  never  pre-sentcd  to  any  <lepartment  of  the  Government 
prior  to  its  presentation  to  Congress  and  reference  to  this  court  by  resolution  of  the 
United  States  Senate,  as  hereinbefore  mentioned,  and  no  reason  is  given  why  the 
bar  of  any  statute  of  limitations  should  be  removed  or  which  shall  be  claioQed  to 
excuse  the  claimant  for  not  having  resorted  to  any  established  legal  remedy. 

By  the  Court. 


Filed  February  3,  1908. 

A  true  copy. 

Test  thif=  15tli  day  of  April,  1908. 

[SSAL.] 


John  Randolph, 
AmsfUmi  Clerk  Court  of  CUtinu. 


COra  C0NGEB88,  I  SENATE.  l  Document 
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TRUSTEES  OF  PRESBYTERIAN  CHURCH,  SOMERSET,  KY. 


JJSTTEB  FBOM  THE  ASSISTANT  CLERK  OF  THE  COUBT  OF  CLAIMS 
TBAKSMITTINO  A  COPY  OP  THE  FINDINQS  OP  THE  COURT  IK 
THE  CASE  OP  TRUSTEES  OP  THE  PRESBYTERIAN  CHURCH,  OP 
SOKEBSET,  KT.,  AGAINST  THE  UNITED  STATES. 


April  18,  1908. — Referrt»d  to  the  Committ*^  on  Olniiiisaiid  order  to  be  printed. 


Court  of  Claims,  Clerk's  Office. 

Washington,  Ajn-ll  17,  1908. 
Sir:  Pursuant  to  the  order  of  the  court  1  transmit  herewith  a  certi- 
fied copy  of  the  lindings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the 
United  States  Senate,  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours,  John  Randolph, 

A^siMmit  Clerk  Court  of  Claims, 
Hon.  Charles.  W.  Fairbanks, 

President  of  the  Senate. 


iCourt  of  CUIma.    CoDigrei«1onaI,  No.  12452.    Trustee«  of  the  Preabyterlan  Church  of  Somerset,  Ky., 

V.  The  United  States.] 

STATEMENT   OP  CABE. 

Thwisaclaiin  for  use  and  occupation  of  a  church  building  by  the  military  forces 
w  the  United  States  during  the  late  civil  war.  On  the  13th  day  of  June,  1906,  the 
United  States  Senate  referr^  to  the  court  a  bill  in  the  following  words: 

•'  [8.  387,  69th  Cong.,  lat  seas.] 

"A  BILL  For  the  relief  of  the  truBtees  of  the  Presbyterian  Church  of  Somerset,  Kenturky. 

.  ^'^(^  enacted  by  the  ISenate  and  House  of  Representatives  of  the  United  States  of  Aiutrica 
tn  Oongrm assembled,  That  the  Secretary  of  the  Treasury  be,  and  be  is  hereby,  author- 
ised and  directed  to  pay,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
to  the  trustees  of  the  Presbyterian  Church  of  Somerset,  Kentucky,  the  sum  of  one 
thongand  two  hundred  dollars,  for  usean<l  occupation  of  and  damage  to  their  church 
property  by  the  military  forces  of  the  United  States  during  the  late  civil  war." 

Toe  claimants  appeared  in  this  court  on  the  Oth  day  of  Novenil)er,  1906,  and  filed 
their  petition,  in  which  it  is  substantially  averred: 

That  durinfi:  the  late  war  for  the  suppression  of  tlie  rebellion,  and  on  or  about 
February,  lSfi2,  the  military  forces  of  the  United  States,  by  proper  authority,  took 
posBearion  of  the  church  buildinc  of  the  Presbyterian  Church,  of  Somerset,  Ky.,  and 
tned  and  oocapied  the  same  for  hospital  and  other  purj)oses  from  said  date  until  on 
V  about  April,  18fi5.    That  the  reasonable  rental  value  of  said  building  during  the 
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period  it  was  so  occnpied,  including  the  repairs  necessary  to  restore  the  boildin}^  to 
the  condition  in  which  in  was  at  the  time  the  said  military  forces  took  poeseasiou, 
was  the  sum  of  $1,200,  for  wliich  no  payment  appears  to  have  been  made. 

The  case  was  brought  to  a  hearing  on  loyalty  and  merits  on  the  6th  day  of  April, 
1908. 

G.  W.  Hott,  esq.,  appeared  for  the  claimants,  and  the  Attorney-General,  by  M.  L. 
Blake,  esq.,  his  ansistant  and  under  his  direction,  appeared  for  the  defense  and  pro- 
tection of  the  interests  of  the  United  States'. 

The  court,  upon  the  evidence  adduced  by  the  claimant,  none  being  adduced  by 
the  defendants,  and  after  considering  the  briefs  and  arguments  of  counsel  on  both 
sides,  makes  the  following 

FINDINGS  OF  FACT. 

I.  The  Presbyterian  Church,  of  Somerset,  Ky.,  as  a  church,  was  loyal  to  the  Gov- 
ernment of  the  United  States  throughout  the  late  civil  war. 

II.  During  said  war  the  military  forces  of  the  United  States,  for  their  use,  took 
possession  of  the  church  building  described  in  the  petition  and  used  and  occupied 
the  same  for  hospital  purposes  both  for  Union  soldiers  and  sick  and  wounded  Con- 
federate prisoners  at  aifferent  times  for  a  period  of  about  three  years,  and  damaged 
the  same.  The  reasonable  rental  value,  together  with  damages  in  excess  of  ordinary 
wear  and  tear,  was  then  and  there  the  sum  of  five  hundred  and  fifty  dollars  ($550), 
no  part  of  which  appears  to  have  been  paid. 

III.  The  claim  herein  was  never  presented  to  any  oflScer  or  department  of  the 
(iovemraent  prior  to  its  presentation  to  Congress  and  reference  to  this  court  by  reso- 
lution of  the  United  States  Senate  as  set  forth  in  the  statement  of  the  case  herein, 
and  no  satisfactory  reason  is  adduced  showing  why  the  same  was  not  earlier  presented. 

By  the  Court. 
Filed  April  13,  1908. 
A  true  copy. 

Test  this  16th  day  of  April,  1VM)8. 
[seal.]  .John  Randolph, 

AnsiiUxiU  CUrk  Court  of  CUwau. 

o 
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LETTER  RELATIVE  TO  FURNISHING  LIST  OF  OFFICERS  OF  VOLUN- 
TEER8  ORGANIZED  UNDER  ACT  OF  MARCH  2,  1899,  FOR  SERVICE  IN 
THE  PHILIPPINES,  SHOWING  TRAVEL  PAY,  ETC. 


LETTER 


THE  SECRETARY   OF   WAR, 

IN   REBPONSB  TO 

A  8SKATE  KESOLUTION  OF  KAitOH  21,  1908,  CALLING  FOB  A 
LIST  OF  OFFICERS  OF  THB  UNITED  STATES  VOLUNTEERS 
ORGANIZED  UNDER  THE  ACT  OF  MARCH  2,  1899,  FOR  SERVICE 
or  THE  PHTLIFPINES,  SHOWING  THE  DIFFERENCE  BETWEEN 
THE  AMOUNT  PAID  EACH  OFFICER  UNDER  THE  ACT  OF  MAT 
26,  1900,  AS  TRAVEL  PAT,  ETC.,  AND  THE  AMOUNT  EACH 
WOULD  HAVE  RECEIVED  UNDEB  THE  LAW  IN  FORCE  AT  THE 
TIME  OF  MUSTEB  INTO  THE  SERVICE. 


ApBa  20,  1908. — Referred  to  the  Committee  on  Military  Affairs  and  ordered  to  be 

printed. 


War  Department, 
WashingUm^  April  15^  1908. 
Stb:  In  response  to  Senate  resolution  dated  March  21,  1908,  direct- 
Jni?  the  Secretary  of  War — 

to  trangmit  to  the  Senate  a  list  of  officers  of  the  United  States  Volunteers,  organized 
nnder  the  act  of  March  second,  eighteen  hundred  and  ninety-nine  (30  Stat.  L.,  977- 
9^),  for  service  in  the  Philippine  Islands,  showing  the  difference  between  the  iimount 
paid  each  officer  respectively,  under  the  act  of  May  twenty-sixth,  nineteen  hundred 
(31  Stat  L.,  210),  as  travel  pay  from  the  place  of  muster  out  to  the  place  of  re.sidence 
attlietimeof  appointment  or  the  place  of  original  muster  into  the  service  and  the 
amount  which  each  would  have  received  under  section  1289  of  the  Revised  Statutes, 
the  law  in  force  at  the  time  of  muster  into  the  service, 

I  have  the  honor  to  sbite,  by  direction  of  the  President,  that  it  is 
impossible  to  furnish  the  information  from  the  records  of  the  War 
Department,  as  the  vouchers  contjiining  the  necessary  data  are  in  the 
custody  of  the  Auditor  for  the  War  Department,  an  official  of  the 
Treasury  Department.  While  the  War  Department  has  a  complete 
record  of  all  payments  made  by  army  paymasters  to  olHeers  of  vohin- 
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teers  organized  under  the  act  of  March  2,  1899,  such  record  does  not 
.show  the  specific  amount  paid  for  tnivel  pay  on  discharge  or  muster 
out  in  each  case  as  distinguished  from  monthly  pay,  nor  the  places  to 
which  such  travel  pay  was  computed;  nor  are  there  any  record^^  in  the 
Department  upon  which  to  base  anything  like  an  accurate  statement 
of  the  amount  of  travel  allowances  of  these  volunteer  oflScers  discharged 
from  service,  or  the  differences  between  the  amounts  actuall}'  allowed 
them  and  the  amounts  they  would  have  received  under  section  1289 
of  the  Revised  Statutes,  which  is  the  information  called  for  by  the 
resolution. 

As  stated  above,  the  original  records  of  such  payments  are  tiled  as 
vouchers  in  the  office  of  the  Auditor  for  the  War  Department,  who  is 
the  custodian  of  those  records. 

The  subject-matter  of  the  resolution  was  accordingly  taken  up  with 
the  Secretary  of  the  Treasury,  and  attention  is  invited  to  the  follow- 
ing extract  from  a  report  made  to  him  by  the  Auditor  for  the  War 
Department: 

In  reply  I  have  to  advine  you  that  if  the  Secretary  of  War  will  furnish  this  office 
with  the  names  and  datcn  of  dischartre  of  all  the  volunteer  staff  officers  appoint^ 
und<T  the  provisions  of  the  act  of  March  2,  18^9,  the  <iifference  hetween  the  rates  of 
pay  authorized  hv  section  1289,  Revised  Statutes,  and  that  of  the  act  of  Congress  of 
Slav  26,  1900,  and  March  2,  1901,  can  be  determined  J)y  this  office.  The  Volunteer 
Register,  published  June  1,  1900,  by  order  of  the  Secretary  of  War,  gives  the  name 
of  all  the  regimental  officers  of  the  organization  brought  into  service  under  the  act 
of  March  2,  1899,  but  this  office  has  no  list  of  the  stafif  officers  brought  into  service 
by  this  act. 

There  were  over  1,600  volunteer  officers  brought  into  service  under  this  act,  and  it 
would  take  an  examiner  more  than  six  months  to  make  ther>:e  computations.  Under 
section  1289  of  the  Kevis<i«l  Statutes  the  Government  had  the  option  of  transporting 
the  oiricers  from  place  of  discharge  to  place  of  entry  into  the  service,  and  unaer  the 
acts  of  Congress  of  May  2H,  19()0,  and  March  2,  1901,  officers  are  entitled  only  to 
actual  exprnses  for  the  sea  portion  of  the  journev  and  4  per  cent  for  the  land  por- 
tion of  the  journey.  This  is  about  equivalent  to  furnishing  the  officers  with  trans- 
portation in  kind  from  jjJace  of  discharge  to  place  of  entry  into  service. 

The  computation  required  by  the  committee  will  be  made  with  as  little  delay  as 
possible  uyum  the  return  of  these  papers  with  the  names  of  all  the  staff  officers 
appointed  under  this  act. 

A  list  of  statf  oftiecrs  of  vohintcers  Hj)p()inted  or  continued  in  ser- 
vice under  the  act  of  Contrrens  approved  .\':irch  'i.  181*1*,  showinf(  the 
several  dates  of  dischargf(»  or  vacation  of  appointment,  has  been  fur- 
nished to  the  Auditor  for  the  War  Deinirtnient.  with  a  request  that  he 
will  su])ply  the  information  necessary  to  enal)le  the  wSecretar}^  of  War 
to  coiuj)lv  with  the  directions  of  the  resolution,  and  as  soon  as  the 
Auditor's  report  is  received  the  information  will  he  transmitted  to  the 
Senat<'. 

Attention  is  invited  to  the  statement  of  the  Auditor  as  to  the  lenji^th 
of  time  that  will  be  required  to  make  the  computations. 
Verv  respect f nil V. 

Wm.  H.  Taft, 

Sect'efur^  of  War. 
The  l*UKsii)ENT  OF  TiiK  Sknate. 

o 
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LIST  OF  OFFICKRS  OF  VOLUNTEERS  ORGANIZED  UNDER  ACT  OF 
MARCH  2,  1899,  FOR  SERVICE  IN  PHILIPPINES,  SHOWING  TRAVEL 
PAY,  ETC. 


L  E  T  T  E  R 

FROM 

THE  SECRETARY   OE   WAR, 

TRANSMITTING, 

IN  FUBTHEB  RESPONSE  TO  A  SENATE  RESOLUTION  OF  MARCH 
21,  1908,  A  LIST  OF  OFFICERS  OF  THE  UNITED  STATES  VOL- 
UNTEERS, ORGANIZED  UNDER  ACT  OF  MARCH  2,  1899,  FOR 
SEEVICE  IN  THE  PHILIPPINE  ISLANDS,  SHOWING  THE  DIF- 
rEEENCE  BETWEEN  THE  AMOUNT  PAID  TO  EACH  OFFICER 
XTNDEB  THE  ACT  OF  MAY  26,  1900,  AS  TRAVEL  PAY,  ETC., 
AND  THE  AMOUNT  EACH  WOULD  HAVE  RECEIVED  UNDER 
SECTION  1289,  REVISED  STATUTES,  IN  FORCE  AT  THE  TIME 
OF  THE  MUSTER  INTO  SERVICE. 


Mat  2, 1908. — Referred  to  the  Conuiiiitee  on  Claims  and  ordered  to  be  printed. 


War  Department, 

Washington.  April  20,  WOS. 
/Sir:  In  fnrtlier  response  to  Senate  resolution  dated  March  21,  1908, 
directing  the  Secretary  of  War- 
to  transmit  to  the  Senate  a  list  of  officers  of  the  United  States  Volunteers,  or- 
ganized under  the  act  of  March  second,  elsjhteen  hundred  and  ninety-nine  (Thir- 
tieth Statutes  at  Large,  pages  nine  hundred  and  seventy-seven  to  nine  hundred 
and  eighty),  for  service  in  the  Philippine  Islands,  showing  the  difference  be- 
tween the  amount  paid  each  officer,  respectively,  under  the  act  of  May  twenty- 
sixth,  nineteen  hundred  (Thirty-first  Statutes  at  Large,  page  two  hundred  and 
ten),  as  travel  pay  frona  the  place  of  muster  out  to  the  place  of  residence  at 
the  time  of  appointment  or  tlie  place  of  original  muster  into  the  service  and 
the  amount  which  each  would  have  received  under  section  twelve  hundred  and 
^iglity-niue  of  the  Revised  Statutes,  the  law  In  force  at  the  time  of  muster  Into 
the  service, 

I  have  the  honor  to  transmit  herewith,  by  direction  of  the  President, 
a  letter  from  the  Auditor  of  the  War  Department,  dated  April  25th 
instant,  furnishing  a  complete  list  of  such  officers  of  the  United  States 
Volunteers  organized  unaer  the  act  of  March  2,  1899,  for  .service  in  the 
Philippine  Islands, as  wore  entitled  to  travel  pay  iiT^on  final  discharge. 
This  list  gives  the  name  and  service  of  each  officer  and  the  addi- 
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tional  amount  which  would  be  due  should  travel  pay  be  allowed  at 
the  rates  prescribed  by  section  1289  of  the  Revised  Statutes. 

Attention  is  invited  to  the  statement  of  the  Auditor  that  the 
amounts  given  are  computed  by  taking  the  mileage  which  the  officer 
was  paid  on  his  final  discharge,  as  shown  by  his  final  pay  voucher, 
and  that  a  full  and  complete  examination  of  each  officers  case  might 
lead  to  the  discovery  of  errors  in  mileage  which  would  change  said 
amounts. 

Very  respectfully,  Wm.  H.  Taft, 

Secretary  of  War. 

The  President  of  the  Senate. 


Treasury  Department, 
Office  of  Auditor  for  War  Department, 

Washington^  April  25^  1908. 
Sir:  I  have  the  honor  to  return  herewith  Senate  resolution  dated 
March  21,  1908,  which  reads  as  follows: 

Resolved^  That  the  Secretary  of  War  be  directed  to  transmit  to  the  Senate  a 
list  of  officers  of  the  United  States  Volunteers,  organized  under  the  act  of  March 
second,  eighteen  hundred  and  ninety-nine  (Thirtieth  Statutes  at  Large,  pages 
nine  hundred  and  seventy-seven  to  nine  hundred  and  eighty)  for  service  in  the 
Philippine  Islands,  showing  the  difference  between  the  amount  paid  each  officer 
respectively,  under  the  act  of  May  twenty-sixth,  nineteen  hundred  (Thirty-firat 
Statutes  at  Large,  page  two  hundred  and  ten)  as  travel  pay  from  the  place  of 
muster  out  to  the  place  of  residence  at  the  time  of  appointment  or  the  place  of 
original  muster  into  the  service  and  the  amount  which  each  would  have  received 
under  section  twelve  hundred  and  eighty-nine  of  the  Revised  Statutes,  the  law 
In  force  at  the  time  of  muster  into  the  service. 

This  resolution  was  referred  to  you  by  the  Secretaiy  of  War,  by 
indorsement  dated  April  15,  1908,  and  by  you  referred  to  this  office 
for  report  by  indorsement  dated  April  20,  1908.  A  complete  list 
of  such  officers  of  the  United  States  Volunteers  organized  under 
the  act  of  March  2,  1899,  for  service  in  the  Philippme  Ishinds  as 
were  entitled  to  travel  pay  on  final  discharge  is  inclosed  herewith. 
This  list  gives  the  name  and  service  of  each  officer  and  the  additional 
amount  which  would  be  due  should  travel  pay  be  allowed  at  the  rate 
prescribed  by  section  1289  of  the  Revised  Statutes.  The  amounts 
given  are  computed  by  taking  the  mileage  which  the  officer  was  paid 
on  his  final  discharge  as  shown  by  his  final  pay  voucher.  A  full  and 
complete  examination  of  each  officer's  case  might  lead  to  the  discovery 
of  errors  in  mileage  which  would  change  said  amounts. 

All  correspondence  relative  to  this  resolution  is  inclosed  herewith. 
Respectfully, 

B.  F.  Harper,  Auditor. 

The  Sf.cretary  of  tiie  Treasury. 


The  estimates  herewith  furnished  do  not  include  any  allowance  for  aea 
travel. 

The  majority  of  tlie  officers  discharged  In  tlie  Philippine  Islands  were  fnr- 
nislMMi  transportation  in  kind  and  were  reimbursed  for  tiie  amount  paid  for 
sulisisteiice.  These  who  were  not  reujained  in  the  Philippines  for  their  own 
convenience  or  refused  for  tlieir  own  convenience  to  accept  tlie  transportation 
tendered  them. 
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No  travel  pay,  for  sea  travel,  was  paid  under  the  new  law.  If,  notwith- 
standing the  fact  that  officers  were  furnished  transportation  and  subsistence 
for  sea  travel,  they  are  held  to  be  entitled  under  section  1289  to  pay  for  sea 
travel,  each  officer  discharged  in  the  Pliillppines  would  be  entitled  to  7,208 
miles,  distance  from  Manila  to  San  Francisco,  which  equals  3G4.9  days,  or  one 
year's  salary  to  each  officer  according  to  his  grade  when  discharged. 

C!olonel $3, 600 

Lieutenant-colonel 3, 000 

Major 2, 500 

Cjiptain   (mounted,  $2,000) 1,800 

First  lieutenant  (mounted,  $1,600) 1,500 

Second  lieutenant  (mounted,  $1,500) 1,400 

The  Eleventh  Volunteer  Cavalry,  the  Thirty-sixth  and  Thirty-seventh  Volun- 
teer Infantry  regiments  were  organized  In  the  Philippines  and  discharged  at 
San  Francisco,  Cal.  A  special  act  was  passed  allowing  them  travel  pay  from 
place  of  muster  out  to  the  place  of  residence  at  the  time  of  appointment  or  the 
place  of  original  muster  into  service.  The  estimates  furnished  In  these  regi- 
ments are  based  upon  the  distances  for  which  paid  in  accordance  with  the  above 
special  act,  and  not  back  to  the  Philippines,  the  place  where  said  regiments 
were  organized. 

If  entitled  under  section  1289  from  San  Francisco  to  the  Philippines,  where 
the  regiments  were  organized,  each  officer  would  be  entitled  to  an  amount  equal 
to  one  year's  pay  as  of  his  grade  less  the  amount  paid  from  San  Francisco  to 
his  borne. 

UNITED   STATES   VOLUNTEER  STAFF  OFFICEBS. 

Morris  C.  Hutchins,  major,  quartermaster,  U.  S.  Volunteers $261.  26 

Edward  C.  McDowell,  captain,  assistant  quartermaster,  U.  S.  Volun- 
teers    ICO.  43 

Peter  Bartsch,  second  lieutenant.  Signal  Corps,  U.  S.  Volunteers 721. 82 

Bush  P.  Wheat,  second  lieutenant.  Signal  Corps,  U.  S.  Volunteers 146. 46 

Earl  W.  Brinkley,  second  lieutenant.  Signal  Corps,  U.  S.  Volunteers..  244. 76 

Harry  W.  Capron,  second  lieutenant.  Signal  Corps,  U.  S.  Volunteers—  217. 77 

William  B.  Winn,  major  and  surgeon,  U.  S.  Volunteers 813. 66 

Orlando  Ducker,  major  and  surgeon,  U.  S.  Volunteers 25J).  15 

Henry  F.  Hoyt,  major  and  surgeon,  U.  S.  Volunteers 413.  75 

Samuel  T.  Armstrong,  major  and  surgeon,  U.  S.  Volunteers 1, 003. 21 

Wilfrid  Turnbull,  major  and  surgeon,  U.  S.  Volunteers 7G4. 54 

William  R.  Graham,  major  and  paymaster,  U.  S.  Volunteers 63S.  29 

William  O.  Bailey,  first  lieutenant.  Signal  Corps,  U.  S.  Volunteers 373. 34 

Frederick  M.  Jones,  first  lieutenant.  Signal  Corps,  U.  S.  Volunteers 

(discharged  in  the  Philippines) 666.06 

Victor  Shepard,  first  lieutenant.  Signal  Corps,  U.  S.  Volunteers 460.  75 

William  E.  Davies,  first  lieutenant.  Signal  Corps,  U.  S.  Volunteers 224.  76 

William  W.  Colt,  first  lieutenant.  Signal  Corps,  U.  S.  Volunteers 454. 29 

John  C.  Wessels,  first  lieutenant,  Signal  Corps,  U.  S.  Volunteers 4C0. 66 

KielsP.  Yurgenson,  second  lieutenant.  Signal  Corps,  U.  S.  Volunteers—  593. 47 

Charles  0.  Hastings,  second  lieutenant,  Signal  Corps,  U.  S.  Volunteers.  787. 76 

Bort  E.  Grabo,  second  lieutenant.  Signal  Corps,  U.  S.  Volunteers... 393. 39 

I^wig  V.  Williams,  captain,  quartermaster,  U.  S.  Volunteers   (dis- 
charged In  the  Philippines) 727.35 

Thomas  Swobe,  captain,  quartermaster,  U.  S.  Volunteers  (discharged 

In  the  Philippines) 200. 92 

John  W.  McHarg,  captain,  quartermaster,  U.  S.  Volunteers 803. 84 

Marlon  M.  McMlllln,  captain,  quartermaster,  U.  S.  Volunteers  (dis- 
charged in  the  Philippines) 862.79 

James  S.  Michael,   captain,   quartermaster,   U.    S.   Volunteers    (dis- 
charged in  the  Philii)plnes) 894.66 

Henry  J.  May,  captain,  quartermaster,  U.  S.  Volunteers 105.98 

Sylvanus   G.    Orr,    captain,    quartermaster,    U.    S.    Volunteers    (dls- 

clmrged  in  the  Philippines) 722.84 

George  W.   Povey,   captain,   quartermaster,   U.    S.    Volunteers    (dis- 
charged in  the  Philippines) 2a3.06 

^van  C.  Gillem,  captain,  quartermaster,  U.  S.  Volunteers 72.  69 

Kensey  J.  Hampton,  captain,  quartermaster,  U.  S.  Volunteers   (dis- 
charged in  the  Philippines) 831.39 
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Oarr^ll  Mercer,  major,  commlsearj  of  subsistence,  IT.  S.  Volunteers $1, 102. 39 

James  C  Read,  captain,  commissary  of  subsistence,  U.  8.  Volunteers 

(discharged  In  the  Philippines) i 742. 48 

Thomas  F.  Byan,  captain,  commissary  of  subsistence,  U.  S.  Volun- 
teers    715. 71 

Harlow  L.  Street,  captain,  commissary  of  subsistence,  U.  S.  Volun- 
teers    917. 25 

Philip  Mothersill,  captain,  commissary  of  subsistence,  U.  S.  Volun- 
teers    6ft2. 19 

Balph  Ingalls,  captain,  commissary  of  subsistence,  U.  S.  Volunteers..  530. 31 

The  small  number  of  volunteer  staff  officers  is  accounted  for  by  the  ftict  that 
the  majority  of  them  were  regular  army  officers  temporarily  holding  volunteer 
conmiissions  and  when  discharged  from  the  volunteer  service  were  not  entitled 
to  travel  pay. 

ELEVENTH  V.  B.  VOLUNTEER  CAVALRY. 

Difference. 

Ehran  'B.  Young;  captain,  adjutant $413. 28 

Fred  H.  Parks,  first  lieutenant,  commissary 515. 09 

Oharles  A.  Burrltt,  first  lieutenant,  squadron  adjutant 337.85 

Edward  L.  Glascow,  captain  Ck)mpany  A  (discharged  in  the  Philip- 
pines)    44a  72 

Raymond  S.  'EJnslow,  first  lieutenant  Company  A 872. 81 

Joseph  T.  Davidson,  captain  Company  B 478. 06 

Francis  H.  Lincoln,  first  lieutenant  Company  B 80G.  80 

Thomas  H.  Jennings,  second  lieutenant  Company  B 551.13 

C.  R.  TrGwbridge,  captain  Company  C   (discharged  in  the  Phillp- 

pineil) 570. 68 

L.  El  Cheatham,  first  lieutenant  Company  C 401.98 

Bdward  8.  Luthi,  second  lieutenant  Company  C  (dtscliarged  In  the 

Philippines) 356.96 

Qeorge  M.  Wray,  first  lieutenant  Company  D C35. 80 

Leo  M.  Cutts,  second  lieutenant  Company  D 400. 46 

William  J.  Kipp,  captain  Company  E 307.84 

Charles  C.  Wlnnla,  first  lieutenant  Company  E 408. 86 

Otto  W.  Rethorst,  second  lieutenant  Company  E 340.00 

Ernest  H.  Agnew,  captain  Company  F 454.42 

John  Holtman,  first  lieutenant  Company  F 185.71 

Alexander  B.  McKelvey,  second  lieutenant  Company  F 505.  77 

Walter  V.  Cotchett,  first  lieutenant  Company  G 210.13 

John  Brauminger,  second  lieutenant  Company  G 308. 30 

William  A  Green,  captain  Company  H 500.29 

Joseph  W.  Morris,  first  lieutenant  Company  H 300. 98 

Carl  C.  Jones,  second  lieutenant.  Company  I 338. 85 

Morrow  C.  Gustin,  captain  Company  K 242. 80 

George  Curry,  first  lieutenant  Company  K 252. 30 

Harry  C.  White,  jr.,  second  lieutenant  Company  K 4.^.5. 51 

Holly  V.  Hill,  first  lieutenant  Company  L UK).  00 

Prank  M.  GasklU,  second  lieutenant  Company  L 348.05 

Georjre  W.  Wlnterbum,  captain  Company  M 494.36 

Frederick  E.  Giguoux,  first  lieutenant  Company  M 45.36 

Hugh  Klrkman,  second  lieutenant  Company  M 520.38 

TWENTY-SIXTH   U.    8.   VOLUNTEER   INKAMUY. 

Frank  A.  Cook,  major 1,144.07 

lUcbard  S.  Grlswold,  captain,  assistant  surgeon 774.45 

Harris  Pendleton,  captain,  adjutant 702.54 

William  F.  Meeks,  captain,  quartermaster 774.45 

Hlldero  Olln,  first  lieutenant,  commissary 08.3.34 

Duncan  Elliott,  first  lieutenant,  battalion  adjutant 6S3. 34 

Solomon  Auery,  jr.,  first  lieutenant,  battalion  adjutant 600.75 

James  R.  Goodale,  first  lieutenant,  battalion  adjutant Ori7.  72 

George  O.  Hubbard,  captain  Comimny  A 811.40 

Frank  H.  Peck,  captain  Company  B 720. 28 

Alvin  A.  Barker,  captain  Company  C 708. 33 
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Dlffprence. 

Cornelius  M.  Browuell,  captain  Company  D $GSO.  01 

John  Hickey,  captain  CJompany  E , GS9.43 

William  Tutherly,  captain  Company  F    (discharged  in  the  Philip- 
pines)   704.13 

John  Bordman,  Jr.,  captain  Company  G   (dlscliarged  in  the  Philip- 
pines)    783. 96 

William  Murray  Connell,  captain  ^Company  H 683. 34 

Alexander  Greig,  jr.,  captain  Com*pany  I 607.02 

Thomas  Talbot,  captain  Company  K 701. 01 

Reuben  A.  Whipple,  captain  Company  L 072. 58 

Fred  McDonald,  captain  Company  M 701.40 

Daniel  J.  Moynlhan,  first  lieutenant  Company  A  (discharged  in  the 

Philippines) 545. 94 

James  P.  Clare,  first  lieutenant  Company  B 628.43 

Henry  M.  Fales,  first  lieutenant  Company  C 480. 23 

Alfred  M.  Mason,  first  lieutenant  Company  1) 540.  71 

Benry  G.  Crockett,  first  lieutenant  Company  E 583.01 

William  Sullivan,  first  lieutenant  Company  F 502.  79 

Alfred  Hasbroucb:,  first  lieutenant  Ck)mpany  G 541. 90 

Homer  B.  Grant,  first  lieutenant  Ck)mpany  H 564. 64 

George  D.  Rice,  first  lieutenant  Company  I 543. 30 

Philip  S.  (Solderman,  first  lieutenant  Company  K 534. 90 

Harry  E.  Comstocls,  first  lieutenant  Company  L 558. 91 

William  H.  Plummer,  first  lieutenant  Company  M 550.  72 

G.  Roland  Fortesque,  first  lieutenant  Company  H  (discharged  in  the 

PhllippUies) 543. 24 

Boy  Emigh,  second  lieutenant  Company  A 473. 54 

Timothy  M.  Coughlan,  second  lieutenant  Ck)mpany  B 502.  74 

Earl  C.  Pierce,  second  lieutenant  Company  C 517. 11 

Sanford  E.  Worthlngton,  second  lieutenant  Company  D 402. 24 

JayH.  Hennig,  second  lieutenant  Company  E 443.26 

George  R.  D.  MacGregor,  second  lieutenant  Company  F 405. 79 

Garrison  Ball,  second  lieutenant  Company  G 502.  74 

George  Garrlty,  second  lieutenant  Company  I 495. 79 

Robert  H.  Sillman,  second  lieutenant  Company  K  (discharged  In  the 

Philippines) 501. 97 

B.  Alexis  Jeunet,  second  lieutenant  Company  L 502.  74 

John  T.Ryan,  second  lieutenant  Company  M 443.20 

Charles  C.  How,  second  lieutenant  Company  H  (discharged  at  place 

of  enrollment). 
Frank:  E.  Edwards,  first  lieutenant,  commissary  (deserted). 
Max  Wagner,  second  lieutenant  (Itilled  in  line  of  duty). 
Boy  L.  Femald,  second  lieutenant  (liillcd  in  line  of  duty), 

TWENTY-SEVENTH   U.  S.   VOLUNTEER  INFANTBY, 

William  Bowen,  captain,  assistant  surgeon 509. 01 

Leonard  H.  Graves,  first  lieutenant,  assistant  surgeon 592.  26 

TTieodore  B.  Taylor,  captain,  adjutant 773.  75 

Kastman  G.  Currey,  captain,  quartermaster 613.47 

J-  Howard  Grifliths,  first  lieutenant,  commissary 657.  09 

E<lwln  S.  Hartshorn,  first  lieutenant,  adjutant 6S.3.  34 

I>aniel  Hyman,  first  lieutenant,  battalion  adjutant 500. 10 

f'fol.  H.  Plummer,  first  lieutenant,  battalion  adjutant 603.00 

William  P.  Judson,  captain,  adjutant  (assigned  to  Company  A,  cap- 
tain; discharged  in  the  Philippines) 666.33 

J-  0.  Fauntleroy,  first  lieutenant,  battalion  adjutant    (assigned  to 

Company  A,  captain ;  discharged  in  the  Philippines) 887. 63 

"in  F.  Coilett,  first  lieutenant,  battalion  adjutant  (assigned  to  CJom- 

Pany  j) 725. 68 

^^rD.  Weed,  first  lieutenant,  battalion  adjutant  (assigned  to  Com- 

Wny  E) 498. 27 

^rge  A.  Vernon,  first  lieutenant,  battalion  adjutant  (assigned  to 

Company  G,  first  lieutenant) 529.24 
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Difference. 

Arthur  L.  McCoy,  first  lieutenant  Company  A $464. 77 

Matthew  T.  E.  Ward,  first  lieutenant  Connmny  B  (discharged  in  the 

Philiirpines) 593.79 

Dexter  Sturges,  captain  Company  C 625. 38 

Robert  S.  Knox,  first  lieutenant  Company  D 524.30 

Harry  F.  Smith,  second  lieutenant  Company  D 5fl2. 56 

Delphey  T.  E.  Casteel,  captain  Company  E.. 583.17 

Thomas  M.  Knox,  first  lieutenant  Company  F 526.72 

William  H.  Raymond,  second  lieutenant  Company  F  (over  five  years' 

service;  discharged  in  the  Philippines) 634.85 

Charles  Brecht,  captain  Company  G 53S.  80 

Joseph  W.  Lacour,  second  lieutenant  Company  G 473. 99 

William  B.  Grade,  captain  Company  H 600.87 

James  G.  Hannah,  first  lieutenant  Company  H  (discharged  in  the  Phil- 
ippines)     047. 68 

Charles  B.  Baker,  second  lieutenant  Company  H  (discharged  in  the 

Philippines) 564. 06 

Jullen  E.  Ganjot,  captain  Company  I  (discharged  in  the  Philippines)-  (550.18 

Alfred  J.  Booth,  second  lieutenant  Company  I 502.  56 

Frank  L.  Graham,  captain  Company  K 814.32 

George  C.  Shaw,  first  lieutenant  Company  K 627.22 

Frederick  B.  Hennessy,  second  lieutenant  Company  K  (discharged  in 

the   Philippines) 532. 78 

Albert  B.  Sloan,  captain  Company  L 523.05 

Francis  W.  Grilfin,  first  lieutenant  Company  L 515. 10 

Charles  J.  Schneider,  second  lieutenant  Company  L  (discharged  in 

the    Philippines) 504. 05 

Howard  Atkinson,  captain  Company  M   (discharged  In  the  Philip- 
pines)    651. 42 

Lewis  St.  Clair  Mumford,  first  lieutenant  Company  M 418. 65 

TWENTY-EIGHTH  U.   8.  VOLUNTEER  INFANTRY. 

Robert  W.  T^^eonard,  lieutenant  colonel,  field  and  staff 1,374.62 

Charles  S.  Campbell,  captain,  adjutant,  field  and  staff 752. 10 

Charles  W.  Barber,  first  lieutenant,  commissary,  field  and  staff 666.12 

John  M.  Dunn,  first  lieutenant,  battalion  adjutant,  field  and  staff 663.18 

Bradley  J.  Wootten,  first  lieutenant,  battalion   adjutant,   field  and 

staff 664.44 

Daniel  H.  Geinty,  first  lieutenant,  battalion  adjutant,  field  and  staff-  705.18 

John  F.  Bishop,  second  lieutenant,  field  and  staff 434.00 

John  P.  Teagarden,  captain  Company  A 507.24 

William  H.  Lyons,  first  lieutenant  Company  A 450.05 

James  M.  Grey,  second  lieutenant  Company  A 564.25 

Charles  G.  BIckham,  captain  Company  B 538.44 

Frederick  B.  Neilson,  first  lieutenant  Company  B 534.30 

Lewis  M.  Clark,  second  lieutenant  Company  B    (discharged  In  the 

Philippines) 613.20^ 

Samuel  D.  Crawford,  captain  Company  C 657.72^ 

Samuel  Willlts,  first  lieutenant  Company  C 587. 13^ 

Marlon  B.  Mal)son,  second  lltMitenant  Company  C 307.0!^^ 

Peter  Vredenburgh,  captain  Company  D 676.8^= 

Alpha  T.  Kaston,  first  lieutennnt  Company  D 473.0CI3i 

Louis  E.  Schucker,  second  lieutenant  Company  D 452. O^B 

John  D.  Croasmun,  captain  Company  E 6(XS.9iV" 

Harry  A.   Porter,   first  lieutenant  Company    E    (discharged   in   the 

Philippines) 764.4' 

Samuel  A.  Price,  captain  Company  F 667.1' 

Charles   C.   Allen,   first   nontenant   Company   F    (discharged    in   the 

Philippines) 507. 4*- 

George  W.  Biogler,  captain  Company  G 23r>.( 

George  IL  Wood,  first  lieutenant  Company  G 431. ( 

Anton  H.  Schroeter,  second  lieutenant  Company  G  (discharged  In  the 

PhilippinoH) ' 564.8 

Edward  D.  H.  Couch,  captain  Comjiany  H  (discharged  In  the  Phil- 
ippines)   ._  625. 1 
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Difference. 
Charles  L.  Beatty,   first  lieutenant  Company  H    (discharged   in   the 

PhillppineH) $674. 25 

C.  Rodman  Jones,  second  lieutenant  Company  H 488. 50 

Adam  C.  Carson,  captain  Comimny  I  (discliarged  in  the  Philippines)—  728.73 

Leonard  T.  Waldron,  first  lieutenant  Company  I 527. 62 

Claude  S.  Fries,  captain  Comimny  K 004. 45 

Edgar  S.  Stayer,  first  lieutenant  Company  K 533.35 

Ralph  M.  Mitchell,  second  lieutenant  Comi)any  K 488. 50 

John  H.  Dunn,  captain  Company  L 701.  CO 

Charles  H.  Boise,  first  lieutenant  Company  L 523.00 

Robert  S.  Hansbury,  second  lieutenant  Company  L 488. 50 

William  C.  King,  captain  Company  M 630. 00 

Henry  S.  Terrlll,  first  lieutenant  Comimny  M 543. 80 

Harry  J.  Goodyear,  second  lieutenant  Company  M 47§.  82 

Hugh  C.  Young,  second  lieutenant  Company  M 467. 96 

TWENTY-NINTH   U.   8.   VOLUNTEER  INFANTRY. 

Charles  L.  G.  Anderson,  major,  surgeon 902.27 

Cleveland  Wilcoxen,  captain,  adjutant 655. 05 

George  E.  Lovell,  captain,  quartermaster 728. 76 

Jo8ei)h  L.  Sanford,  cai)tain,  assistant  surgeon 738. 99 

Walter  K.  Wheatley,  first  lieutenant,  coniuiissary 573.72 

James  M.  Kimbrough,  first  lieutenant,  adjutant 587.58 

William  P.  Screws,  first  lieutenant,  adjutant 544.11 

Lawrence  S.  Carson,  first  lieutenant,  battalion  adjutant G32. 87 

Edward  S.  Hill,  captain 633. 99 

William  S.  Wells,  jr.,  first  lieutenant 446.  86 

Howard  C.  Tatum,  second  lieutenant 430.13 

William  S.  Faulkner,  captain 660.66 

George  M.  Holley,  first  lieutenant 457. 98 

John  J.  Miller,  second  lieutenant 452.06 

Holman  G.  Puriton,  captain  (apparently  discharged  In  the  Philippines).  549. 19 

Bobert  J.  Arnold,  first  lieutenant 4G0.17 

William  B.  Bonham,  second  lieutenant 420. 13 

James  M.  Liddell,  second  lieutenant  (discharged  in  the  Philippines) 509.  71 

Edward  H.  Almond,  first  lieutenant 4G8. 96 

Jndge  L.  Farwell,  second  lieutenant  (discharged  in  the  Philliiplnes) 532. 26 

Owen  T.  Kenan,  captain 584.85 

Blanton  Winship,  first  lieutenant  (discharged  in  the  Philippines) 4G8.  77 

William  B.  Renzlehelm,  second  lieutenant 426. 13 

Madison  H.  Wilson,  first  lieutenant  (discharged  in  the  PhllHplnes) 41)0.52 

Bowland  S.  Pike,  second  lieutenant 400. 37 

Philip  H.  Stem,  cai^taln 544.11 

William  P.  Clark,  first  lieutenant 4S1.03 

Hugh  S.  Brown,  second  lieutenant 426. 13 

Stephen  O.  Fugua,  cai)taln 057.72 

Bobert  E.  Grlnstead,  first  lieutenant 439.69 

Calvin  J.  Holmes,   second  lieutenant    (apparently   dlscliarj,'od   In   the 

Philippines) 424.  73 

Alberts.  Williams,  captain  (discharged  In  the  Phllipi)ines) 551.88 

Thomas  S.  Moorman,  jr.,  first  lieutenant 5U5.  07 

Charles  M.  Pendleton,  second  lieutenant  (api)arently  discharged  in  the 

Philippines) 424.  09 

James  Longstreet,  jr.,  captain G57.  72 

James  H.  Blount,  jr.,  first  lieutenant    (records   Indicate  discharge  in 

the  Philippines) 407. 07 

^llliam  B.  Persons,  second  lieutenant 4ii(>.  13 

"William  A.  Paul,  captain 72(;.  GO 

J^omas  H.  Underwood,  first  lieutenant  (discliar.L'od  in  tho  Philippines)^  5G0.  79 
^lUton  H.  Hollingsworth,  second  llentenant  (discharged  in  the  Philip- 
pines)    425. 16 

Joseph  H.  Grant,  captain  (discharged  In  the  Philippines) 007.95 

^♦^bert  O.  Petterson,  first  lieutenant 4V)2.  37 

^ward  O.  Perkins,  second  lieutenant 692.36 
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TniBTIETH  U.   8.   VOLUNTEERS. 

DlflTcrenccL 

Kenneth  M.  Burr,  major,  field  staff  and  battalion $773. 26 

Albert  H.  Eber,  first  lieutenant  and  assistant  surgeon,  field  staff  and 

battalion 477.59 

Charles  E.  Reese,  captain,  adjutant,  field  staff  and  battalion G28.47 

Fmuk  H.  Burton,  captain,  quartermaster,  field  staff  and  battalion —  627. 75 
Edmund  II.  Tompkins,  first  lieutenant,  commissary,  field  staff  and 

l>att«lion G36.93 

Harry  D.  Blasland,  first  lieutenant,  adjutant,  field  staff  and  battalion 

(discharged  in  the  Philippines) 508.07 

Kaolin  L.  Whitson,  first  lieutenant,  adjutant,  field  staff  and  battalion.  643. 44 
Francis  W.  Ralston,  first  lieutenant,  adjutant,  field  staff  and  battal- 
ion    664. 23 

Frank  D.  Newberry,  captain  Company  A 524.37 

Virden  C.  Peckeupaugh,  first  lieutenant  Company  A 3C6. 34 

George  J.  Harmon,  second  lieutenant  Company  A 367.67 

E.  Ross  Smith,  captain  Company  B 510.30 

Guilford  S.  Garber,  first  lieutenant  Company  B    (discharged  in  the 

Philippines 379.72 

Charles  A.  Sharp,  second  lieutenant  Company  B 305. 73 

John  W.  C.  Abbott,  second  lieutenant  Company  B 302.66 

Edward  I.  Miller,  captain  Company  C 480.69 

Harry  R.  Chadwick,  first  lieutenant  Company  C  (discharged  in  tLe 

Philippines) 535.08 

William  H.  Wilder,  second  lieutenant  Company  C 301.72 

Frank  D.  Buckingham,  captain  Ompany  D 548.31 

John  T.  Foley,  first  lieutenant  Comi)any  D 397.10 

William  C.  Twight,  second  lieutenant  Company  D  (discharged  in  the 

Philippines) 406. 37 

Charles  W.  Stewart,  second  lieutennnt  Company  E 3G5.  80 

Charles  U.  Bear,  first  lieutenant  Company  E 394.24 

Harrison  S.  Kerrick,  captain  Company  F  (discharged  in  the  Philip- 
pines)     549.10 

John  W.  C.  Abbott,  first  lieutenant  Company  F 340.12 

Ernest   I>.  Hamilton,  second  lieutenant  Company   F   (discharged  in 

the  Philippines) 404.04 

Gilmore  G.  Scranton,  captain  Company  G 554.61 

Charles  H.  Errington,  first  lieutenant  Company  G  (discharjred  in  the 

Philippines)  460. 49 

William  R.  Downey,  second  lieutenant  Company  G 379.64 

Daniel  Wells,  first  lieutenant  (Company  G  (discharged  in  the  Philii)- 

pines)  475. 31 

George  F.  Connolly,  captain  Company  H 490.77 

Edward  H.  Andres,  first  lieutenant  Company  II   (discharged  in  the 

Philippines)  476.07 

Robert  E.  Brooks,  second  lieutenant  Company  H  (discharged  in  the 

Philippines)   449.  88 

Merrell  K.  Webb,  captain  Company  I 542.31 

John  McRride,  jr.,  first  lieutenant  Company  I  (discharged  in  the  Phil- 
ippines)      493. 53 

Lester  J.  Wood,  second  lieutenant  Company  I 364.34 

Frank  W.  Latimer,  captain  Company  K 456.33 

William  F.  Pack,  first  lieutenant  Company  K 424.20 

William  B.  Wallace,  second  lieutenant  Company  K 365.74 

Albert   E.   McCabe,  captain   Company  L    (dischar^jcd   in   the  Philip- 
pines)     421. 60 

Francis  J.  Ellison,  first  lieutenant  Company  L .547.76 

Robert  II.  (inllck,  second  lieutenant  Conii)a!iy  L 48.3.98 

Charles  P.  Newberry,  captain  Company  L  (discharged  in  the  Philip- 
pines)     1,  OGS).  27 

Joseph  W.  Poterfield.  captain  Company  M 392.49 

Charles  S.  Torlton,  first  lieutenant  Comi)any  M 418.47 

A.  Holt  Bradford,  second  lieutenant  Company  AI 334.08 
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XniRTY-FIBST   U.    S.    V0LUNTEEB8. 

DlfTiTence. 

Abram  L.  Haines,  Burgeon $J)18. 20 

Ralph  S.  Porter,  assistant  surgeon 55G.88 

Panl  C.  Galleher,  captain,  adjutant 600. 88 

—  Sharpley,  captain,  quartermaster 743.97 

Wllllnm  O.  Reed,  first  lieutenant,  commissary 503.06 

William  H.  Monroe,  first  lieutenant,  battalion  ndjutant 670.81 

H.  Watson  Lindsey,  first  lieutenant,  battalion  adjutant 530.67 

Charles  O.  Thomas,  first  lieutenant,  battalion  adjutant  (discharged  in 

the  Philippines) 501.52 

Renjamin  Stark,  captain  Company  A  (discharged  in  the  Philippines)-  781. 37 

David  A.  Snyder,  second  lieutenant  Company  A ^  446.91 

Philip  J.  Van  Ness,  captain  Company  B   (discharged  in  the  rhllip- 

pines) 622.26 

Marion  B.  Wilhoit,  first  lieutenant  Company  B 441.70 

James  Totten,  second  lieutenant  Company  B 500.81 

Lnclus  C.  Bennett,  captain  Company  C 543. 27 

Arthur  T.  Balentine,  first  lieutenant  Company  C 520.  72 

Walter  0.  Bowman,  second  lieutenant  Company  C 383.64 

William  E.  Cabell,  captain  Company  D    (discharged  in  the  Pliilip- 

pines) 705. 94 

Dewitt  W.  C^nmberlain,  first  lieutenant  Comiany  D 527.22 

Wilson  B.  Jennings,  second  lieutenant  Coujpauy  D 483.71 

Kent  Browning,  cnptain  Company  E 550.41 

William  A.  Castle,  first  lieutenant  Company  E 450.36 

WMlHam  B.  Eulass,  second  lieutenant  Company  E 450.20 

William  M.  Schofield,  captain  Company  JP  (discharged  in  the  Thilip- 

pines) 911. 10 

Wilford  Twynian,  first  lieutenant  Company  F 425.38 

Richard  M.  Corwine,  second  lieutenant  Company  F   (discharged  in 

the  Philippines) 543.  74 

Robert  C.  Payne,  captain  Company  G 525.63 

Henry  Gibbins,  first  lieutenant  Company  G 460. 49 

John  P.  Spurr,  second  lieutenant  Company  C 397.69 

William  J.  White,  captain  Company  H    (discharged  in  the  Philip- 
pines)    502. 77 

Percy  H.  Hawkins,  first  lieutenant  Company  II 4,S1.  77 

Answpll  E.  Deitsch,  second  lieutenant  Company  H 800. 14 

James  L.  Burchfield,  captain  Company  I   (discharged  in  the  Philip- 
pines)    813. 02 

Frank  S.  Lowry,  first  lieutenant  Company  I  (discharged  in  the  Philip- 
pines)    516. 32 

Harry  D.  Michell,  second  lieutenant  Company  I   (discharged  in  the 

Philippines) 448.  30 

Charles  A.  Reynolds,  captain  Company  K  (discharged  In  the  Philip- 
pines)    632. 06 

(Carles  F.  Richard,  first  lieutenant  Company  K '.\m.  06 

Cnrtls  G.  Rosebeck,  second  lieutenant  Company  K 481.02 

Ellison  L.  Gilmer,  captain  Company  L (J5-1. 15 

HnghC.  Preston,  first  lieutenant  Company  L 41)0.05 

Albert  H.  Stevens,  second  lieutenant  Company  L 474.10 

John  A.  Wagner,  captain  Company  M 014.  25 

John  B.  Farmer,  first  lieutenant  Company  M 410. 15 

Charles  F.  Danforth,  second  lieutenant  Company  M    (disfl:Mrs.'ed  in 

the  Philipphies) 543.74 

THIRTY-SECOND   U.    S.   VOLUNTEER    INhANTRY. 

Morton  T.  Henry,  major 1, 143. 57 

Charles  Ellet  Cabell,  major la'J.OiI 

^uk  M.  Rumbold,  captain,  adjutant 7)?,l.S'i 

I^nier  Cravens,  captain,  quartermaster lK)5.cr 

James  C.  Hixson,  first  lieutenant,  commissary    (discharged   in  the 

Philippines)    617.  ^r, 

Arthur  Schaeffer,  first  lieutenant,  battalion  adjutant 426.51 

Aitble  Miller,  first  lieutenant,  battalion  adjutant 475.02 
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Differenee. 

William  H.  Clopton,  Jr.,  first  lieutenant,  battalion  adjutant $552. 72 

John  P.  Grinstead,  captain  company  A 460.84 

Heni^  M.  Morrow,  first  lieutenant  Coiuimny  A  (discharged  in  the 

Philippines)    a48. 83 

George  H.  Armitage,  second  lieutenant  Onipany  A 33. 28 

John  H.  Goldman,  captain  Company  B    (discharged  in  the  Philip- 
pines)    730. 02 

Grant  Gillespie,  first  lieutenant  Company  B 416.80 

Philip  Mowry,  second  lieutenant  Company  B 544.  ($2 

Henry  A.  Peed,  captain  Company  C  (discharjred  in  the  Philippines).  495.62 

Benjamin  R.  Wade,  first  lieutenant  Company  C 349.97 

John  Ryan,  second  lieutenant  Company  C  (discharged  in  the  Philip- 
pines)    437. 67 

Charles  D.  CJomfort,  captain  Company  D 475.02 

John  M.  Shook,  first  lieutenant  Company  D 330.77 

Junius  I.  Boyle,  second  lieutenant  Company  D   (dischmxed  in  the 

Philippines)    298. 74 

Granville  Sevier,  captain  Company  E 541.80 

George  H.  Caldwell,  first  lieutenant  Company  E 419.83 

Charles  R.  W.  Morrison,  second  lieutenant  Company  E 485.57 

Amos  W.  Brandt,  captain  (Company  F 418.53 

Charles  C.   Smith,  first  lieutenant  Company  F   (discharged  In  the 

Philippines) 471.21 

Frank  Werner,  second  lieutenant  Company  F 312.75 

George  S.  Ralston,  captain  Company  G   (discharged  In  the  Philli)- 

pines) 682.91 

Ambrose   G.  C.   WIlliams-Foote,   first  lieutenant   Company   G    (dis- 
charged In  the  Philippines) 768.45 

Henry  K.  Love,  second  lieutenant  Company  G    (discharged  in  the 

Philippines) 543.76 

Thomas  A.  Hayson,  captain  Company  H   (discharged  in  the  Philip- 
pines)    470. 70 

George  R.  Crawford,  second  lieutenant  Company  H 302.56 

Frank   W.  Eckers,  captain  Company   I    (discharged  In   the  Philip- 
pines)    485. 75 

George  P.  Whltsett,  first  lieutenant  Conii)anv  I   (dls<*hargod  in  the 

Philippines) 402.92 

Gus  Hadwlger.  second  lieutenant  Company  I 2!»8. 53 

Edwin  J.  Grlflith,  captain  Oimpany  K 430.29 

Robert  T.  Crawford,  first  lieutenant  Company  K  (discharged  in  the 

Philippines) 400.48 

Edward  C.  Wells,  socond  lieutenant  Company  K   (discharged  In  the 

Philippines) 894.  21 

Jacob  H.  Culver,  captain  Company  L 372.33 

George  E.  Goodrich,  first  lieutenant  Company  L  (disoharirod  In  the 

Philippines) 468.68 

Henrv  E.  Schack,  second  lieutenant  Company  L   (discharged  in  the 

Philippines) 30.S.  37 

William  S.  Mapos,  first  lieutenant  Company  M 348.26 

George  G.  Dennis,  second  lieutenant  Company  M 312.75 

James  L.   I^ong,   first   lieutenant,   miscellaneous    (discliarged   in   the 

Philippines) ^ 427. 14 

THIRTV-TIIIHD   r.   S.   VOLX'.MI  I  us. 

Edmund  G.  Shields,  major  (discharged  in  the  riiilii>pinos) 771.82 

R.  Albert  LioI)ernian.  major  surgeon G.'^4.79 

James  S.  Butler,  captain  and  adjutant 5<>2.  35 

William  S.  Cnnningiiani.  captain  and  (jnarltMniMstor 418.74 

Tilnuin  Canipl>ell,  first  licMitenant  and  roniniissary 494.34 

Jolni  ('.  Greenewalt,  captain  and  assistant  sin,.r«M)ii  (discliar^'iMl  in  the 

PhlliiMdnes) 818.45 

W.  L.  I/>\ve,  first  lieutenant  and  battalion  adjutant 057.72 

('arroil  rouor.  first  lieutenant  and  battalion  adjutant  (discharged  in 

the  I»hilipplnes) 500.56 
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DlfTcrenoe. 
Thomas  L.  Sherburne,  first  lieutenant  and  battalion  adjutant    (dis- 
charged in  the  Philippines) $447.27 

Sherman  Craig,  second  lieutenant 4<k).  34 

Edgar  N.  Coffey,  captain  Company  A 471.46 

Henry  J.  McKenney,  first  lieutenant  Company  A 529. 02 

Sebring  C.  Megill,  second  lieutenant  Company  A 8G1.  71 

John  A.  Jackson,  second  lieutenant  Company  A 204.09 

Charles  Van  Way,  captain  Company  B 412. 66 

J.J. Lipop,  first  lieutenant  Company  B  (discharged  in  the  Philippines).  600. 61 

Lamar  6.  Humphrey,  second  lieutenant  Company  B 343.33 

James  M.  Burroughs,  captain  Company  C 447.61 

Solomon  T.  Jeffers,  first  lieutenant  Company  C 3.S4. 47 

Thomas  W.  White,  second  lieutennnt  Company  C 205.77 

Lindsey  P.  Rucker,  captain  Company  D 428.  61 

Frank  D.  Tompkins,  first  lieutenant  Company  D 302.08 

Edward  G.  McDougall,  second  lieutenant  Company  D 301.71 

Arthur  L.  B.  Da  vies,  captain  Company  B   (discharged  in  the  Philip- 
pines)   330.99 

Charles  L.  Millard,  first  lieutenant  Company  E 527. 22 

Albert  E.  Oebert,  second  lieutenant  Company  B .301.71 

Godfrey  R.  Fowler,  captain  Company  F 057. 72 

John  W.  Healy,  first  lieutenant  Company  F  (discharged  in  the  Philip- 
pines)  ( 528.17 

John  M.  Flemlster,  second  lieutenant  Company  F 3;>0. 13 

Henry  L.  Jenkinson,  captain  Company  O 044.49 

Frank  L.  Case,  first  lieutenant  Company  G 451.91 

Robert  F.  Tate,  second  lieutenant  Company  G 384. 88 

John  A.  Hulen,  captain  Company  H 414. 12 

Donald  C.  McClelland,  first  lieutenant  ConijMiny  II 547.  70 

William  M.  Trye,  second  lieutenant  Company  H 340.35 

Richard  T.  Ellis,  captain  Company  I  (discharged  in  the  I'hilii)pines)__  577.66 

Earle  Edmundson,  first  lieutenant  Company  I 303.77 

Frederick  E.  Coe,  second  lieutenant  Company  I    ( discharged  in  the 

Philippines)    601. 80 

Theodore  Schultz,  captain  Company  K 475.02 

John  W.Ward,  first  lieutenant  Company  K 423.36 

Wallace  W.  Goddard,  second  lieutenant  Conjpany  K    (dlscliarged  in 

the  Philippines) 708. 42 

Edward  Davis,  captain  Company  L i 057.72 

William  Hugh,  first  lieutenant  Company  L 509.79 

Richard  P.  Cordill,  second  lieutenant  Company  L  (discliarged  In  the 

Philippines) 432.46 

John  F.  Green,  captain  Company  M  (discharged  in  the  Pliillppines) 444.16 

Arthur  W.  Pickel,  first  lieutenant  Company  M 453. 17 

Walter  J.   Scott,   second   lieutenant   Company   M    (discharged   in   the 

PhiUppines) 340.30 

THIRTY-FOURTH    U.    8.    VOLUNTEER    INFANTRY. 

H.  B.  Wilkinson,  cai)taln,  assistant  surgeon,  field  and  stafl'  (dij^clinrjred 

In  the  Philippines) ._-  700.17 

Harry  W.  Newton,  captain,  adjutant,  fiold  and  staff 54S.  50 

Charles  A.  Green,  captain,  quarterinaster,  field  and  .^taff HdS.  29 

Stewart  M.  Decker,  first  lieutenant,  coinniissary,  field  and  staff 455.28 

Samuel  D.  McAllister,  first  lieutenant,  battalion  adjutant,  field  and  staff.  550.  02 

Coleman  Sherrard,  first  lieutenant,  battalion  adjutant,  field  and  st.MlT__  ,'J,5;{.  14 

Eliphalet  Baldwin,  first  lieutenant,  assistant  surgeon,  field  and  Htaff__..  2fi<).  04 

I^eonnrd  L.  Deitrick,  first  lieutenant,  battalion  adjutant,  field  and  staff.  270.03 

Frank  W.  Foxworthy,  ca])taln,  assistant  sur.L'eon,  field  and  stalT 5S2.  55 

Eicbard  O.  Day,  first  lieutenant,  commissary,  field  and  staff 454.05 

Henry  C.  Barnes,  first  lieutenant,  battalion  adjutant,  field  and  staff 43.S.  48 

Clark  M.  Carr,  captain  Company  A OJU{.  .57 

'  Lafayette  A.  Dorrlngton,  first  lieutenant  Company  A 422.59 

Harry  O.  Peterson,  second  lieutenant  Company  A 445.14 

Cnshman  Illce,  first  lieutenant  Company  A 404.44 
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DifTerence. 

Alfred  S.  Morgan,  captain  Company  B $503.37 

John  V.  Green,  first  lieutenant  Company  B 434. 14 

B.  N.  Rittenhonse,  second  lieutenant  Company  B 472.44 

Wilson  G.  Heaton,  captain  Company  C 440.10 

John  W.  Hausermann,  first  lieutenant  Company  C 384.28 

John  F.  Murphy,  second  lieutenant  Company  C 310.78 

Ode.  C.  Nichols,  second  lieutenant  Company  D 35.5.44 

William  E.  Dame,  captain  Company  E 201. 6G 

Edwin  L  Bracken,  first  lieutenant  Company  E 445.30 

John  n.  Rufl',  second  lieutenant  Company  E 223.84 

Robert  A.  Corliss,  second  lieutenant  Company  E 2S2. 80 

Frank  G.  Russell,  captain  Company  F 851.57 

Wilson  G.  Heaton,  captain  Company  F 440.66 

Denny  Verdi,  first  lieutenant  Company  F 544.00 

Christopher  J.  Rollis,  captain  Company  G 544.02 

Frank  E.  Sidman,  second  lieutenant  Company  G 548.78 

Frank  L.  French,  captain  Company  H 488. 3t 

Arthur  G.  Duncan,  first  lieutenant  Comrany  II 597.10 

John  N.  Currie,  second  lieutenant  Company  II 387.34 

Frank  A.  Sullivan,  captain  Company  K 554.30 

Joseph  Matstm,  first  lieutenant  Company  K ^ 405.76 

Frank  A.  Jernigan,  second  lieutennnt  Company  K \ 444.37 

Frederick  Goedecke,  captain  Cpmi)any  L 502.37 

John  H.  Nefl'.  first  lieutenant  Company  L 555.06 

Arthur  G.  Duncan,  first  lieutenant  Company  L • 575.03 

William  M.  Milne,  second  lieutenant  Company  M 014.00 

Granville  D.  Montgomery,  first  lieutenant  Couiijany  M 270.04 

THIRTY-FIFTH  U.  8.  VOLUNTEERS. 

Gordon  N.  Kimball,  first  lieutenant,  coniniissary 170.19 

John  H.  Lewis,  first  lientoiiant,  battalion  adjrtant 057.72 

Alvin  C.  Voris,  first  lientcMant,  l>atlalio!i  adjutant 400.67 

William  F.  Godson,  first  lieutenant,  liatlalion  adjutant 700.50 

William  (J.  Schn'idor,  captain  Company  A .    __  102.27 

Eu^'one  P.  Crowne,  cai-lain  Company  A  ((iischarjred  in  tLo  PI,i!iii;»iiu;s)_  183.30 

Leonard  T.  I5aker,  first  lieutenant 320.22 

Donald  W.  Strong,  second  lieutenant 75.18 

Harry  N.  Cootes,  captain  Company  B (kJ2.  10 

John  X.  Hufjes,  first  lieutenant  Couipany  I* 10.00 

Carl  B.  Hard,  second  lieutenant  Conipany  B 147.32 

James  A.  Kug^les,  captain  Company  C 48L  32 

Rol)ert  W.  Collins,  first  lieutenant  Comi)any  C 503.29 

John  F.  Newi>ort,  second  lieutenant  Company  C 506.20 

Henry  T.  Matthews,  captain  Company  I) 100.41 

Bernard  Goss,  second  lieutenant  Company  D .75 

Frank  I.  Otis,  so<?<md  lieutenant  Company  I) 202.92 

Sanniel   M.   English,   first   lieutenant   Conij  any   E    (discliar^'od   In   the 

Philippines) 1. 13 

Allan  L<»fort,  second  lieutenant  Company  I-] 544.  OS 

Jack  E.  Ilardini:,  first  lieutenant  C'unpany  F 217.73 

Asa  F.  Fisk,  first  lieutenant  Company   F 2lH>.  34 

George  I.  Becker,  captain  Company  (i 452.  .34 

James  M.  McManns,  first  lieutenaut  Comimny  K 'Ki.1. 12 

Benjamin  Kossman,  second  lieutenant  Company  <; 30."».  17 

James  H.  Aldrich,  captain  Company  H 1.05 

Louis  S.  Chappelear,  first   lieutenant  C<unpany   11    <dischar:;e(l   in  tlie 

Philippines) 01.18 

Rojrer  Dubai,  second  lieutenant  Comi)any  II 004.94 

Clark  R.  Klliott,  first  lieutenant  Company  I 4<M>.  li 

John  Alden  Dejren,  second  lieutenant  (V>uif)any  I 40"^. 03 

Selwyn  D.  Smith,  second  lieutenant  Comi»any  K 102.39 

Arthur  F.  Ilalpin,  captain  Company  L 102.27 

Ferry  W.  Vandervoort,  first  lieutenant  Company  L 431.94 

John   P.   Hasson,   second   lieutenant    (V>nipany    L    (discharped   in   the 

Philippines) 135.63 
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Difference. 
Theophilus  B.  Steele,  first  lieutenant  Company  M  (discharged  in  the 

Philippines) $014.60 

John  F.  McCarthy,  second  lieutenant  Company  M  (discharged  in  the 

Philippines) 345.68 

THIBTY-SIXTH  U.  8.  VOLUNTEER  INFANTRY. 

William  R.  Grove,  colonel 050.  87 

William  L.  Luhn,  lieutenant-colonel 847.  28 

WUliamH.  Bishop,  major  (discharged  in  the  Philippines) 645.25 

John  Q.  A.  Broaden,  major  (discharged  in  the  Philippines) 073. 64 

Ewing  E.  Booth,  captain,  adjutant 346.92 

Daniel  T.  Craig,  captain,  quartermaster 482. 93 

Alexander  Goehr,  first  lieutenant,  commissary 774.56 

A.  M.  Ferguson,  first  lieutenant,  battalion  adjutant  (discharged  in  the 

Philippines)   379. 46 

Christian  A.  Bach,  first  lieutenant,  battalion  adjutant  (discharged  in  the 

Philippines) 450.54 

Harry  Bell,  captain,  adjutant  (discharged  in  the  Philippines) 585.80 

Fredericlc  R.  Dodge,  captain,  quartermaster   (discharged  in  the  Phil- 
ippines)    528. 39 

Victor  J.  Bergstrom,  second  lieutenant 335.76 

Allen  P.  Norton,  second  lieutenant 84.69 

Ix>ren  E.  Cheever,  captain  (discharged  in  the  Philippines) 305. 27 

John  A.  Brown,  second  lieutenant 281.00 

Frank T.  McNarney,  second  lieutenant  (discharged  In  tlio  Philippines)-  018.24 

Charles  W.  Mead,  captain  (discharged  in  the  Philippines) 287.17 

Koacoe  Treadwell,  first  lieutenant  (discharged  In  the  I'liilippinos) 233.24 

(JeorgeOden,  jr.,  second  lieutenant  (discharged  In  the  l*hllii)piiics) 85.58 

Henry  Steere,  captain  (discharged  In  the  Philippines) 113.27 

Warren  H.  Ickls,  captain  Comi)any  G 400.29 

Oscar  A.  McGee,  first  lieutenant  Company  G . 102. 18 

John  M.  Craig,  second  lieutenant  Comi)auy  G '. 313.94 

Cornelius  F.  O'Keefe,  captain  Company  H 440.82 

Aloi  H.  Davidson,  first  lieutenant  Company  IT 132.  27 

Israel  P.  Costello,  second  lieutenant  Company  II 512.47 

Carl  L.  Stone,  captain  Company  I 449. 82 

Mile  C.  Carey,  first  lieutenant  Company  I 205. 68 

Ge*>rge  K.  Wilson,  second  lieutenant  Company  I 221.  55 

William  T.  Gwynne,  first  lieutenant  Company  I 400.  76 

Smith  K.  Fitzhugh,  captain  Company  K 201. 18 

George  T.  Bowman,  first  lieutenant  Company  K 482. 58 

Frank  L.  Hempsted,  second  lieutenant  Comi>any  K 134. 32 

Thomas  B.  Crockett,  first  lieutenant  Company  K 494. 29 

Edward  McGowan,  captain  Company  L 410.97 

John  A.  Huntsman,  second  lieutenant  Omiiany  L 300.92 

Will  H.  Point,  captain  Company  M 430.09 

James  M.  Petty,  second  lieutenant  CJomi)any  M 480.98 

THIRTY-SEVENTH    U.    8.    VOLUNTEER    INFANTRY. 

B.  Frank  Cheatham,  colonel 1,159.90 

Thomas  R.  Hamer,  lieutenant-colonel 404. 17 

Henry  B.  Orwlg,  major  (discharged  In  Philippines) 642.70 

Albert  J.  Erlckson,  captain,  acting  quartermaster 325.83 

Robert  O.  Ragsdale,  first  lieutenant,  battalion  adjutant 540.  00 

John  S.  E.  Young,  first  lieutenant,  battalion  adjutant 744.01 

Ira  Kelthley,  first  lieutenant,  battalion  adjutant  (discharged  In  Phllli)- 

pines) 480.57 

Charles  H.  Sleeper,  captain,  unasslgned  (discharged  In  I^hilippinos) 348.98 

gam  Van  Leer,  captain  Company  A 540.  00 

Albert  J.  Bright,  first  lieutenant  Company  A 437.07 

Harry  J.  O'Brien,  second  lieutenant  Company  A 350.  87 

Ha  B.  Myers,  captain  Company  B 55.3.98 

Charles  AX.  Mcl^ester,  first  lieutenant  Company  B 437.  07 

Harrj  EL  Potter,  second  lieutenant  Company  B 626.46 
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Difference. 

Henry  R.  Richmond,  captain  Company  C $628, 39 

Granville  L.  Chapman,  first  lieutenant  Company  C 438. 67 

Richard  W.  Walker,  second  lieutenant  Company  C 401.57 

Nick  H.  Given,  captain  Company  D 546.00 

John  C.  Patton,  first  lieutenant  Company  D l 437. 67 

Robert  M.  Shearer,  second  lieutenant  Company  D 305. 84 

Charles  N.  Clark,  captain  Company  E 455.67 

Winston  Pilcher,  first  lieutenant  Company  E 438.67 

Reuben  V.  Baskette,  second  lieutenant  Company  E 440.00 

Henry  A.  Hutchings,  captain  Company  F  (discharged  in  the  Philip- 
pines)    202. 80 

Frank  Answard,  first  lieutenant  Company  F 341. 88 

John  Storck,  second  lieutenant  Company  F 339.77 

James  W.  Mclntyre,  second  lieutenant 525.76 

Lewis  W.  Cass,  second  lieutenant 450.90 

Michael  Flaherty,  captain 602. 15 

William  B.  Aiken,  second  lieutenant 441. 18 

John  E.  Maran,  captain 295.26 

Eniest  Van  D.  Murphy,  first  lieutenant 220.34 

William  G.  Miles,  second  lieutenant 384.94 

William  B.  Hanna,  captain 274.89 

Leo  F.  Foster,  captain 407.40 

Thomas  Embry,  second  lieutenant 298.60 

John  T.  Fuller,  second  lieutenant 524.74 

John  L.  Russell,  first  lieutenant 575.30 

William  T.  Vaughan,  first  lieutenant 436.65 

S.  B.  Mclntyre,  first  lieutenant , 455.50 

Thomas  W.  Gunn,  second  Untenant 482.99 

Jesse  G.  Lowenberg,  first  lieutenant 466.12 

Alvin  K.  Baskett,  first  lieutenant 1,244.58 

THIBTY-EIGHTH   U.   S.   VOLUNTEER  INFANTRr. 

George  L.  Hicks,  major,  surgeon 986.60 

Beverly  A.  Read,  captain,  adjutant 406.98 

Will  G.  Flelschhauer,  captain,  quartermaster 546.42 

Ira  T.  Morrison,  first  lieutenant,  commissary 600.22 

William  A.  Covington,  first  lieutenant,  battalion  adjutant 541.80 

Fred  A.  Thompson,  first  lieutenant,  battalion  adjutant 480.34 

Douglas  H.  Jacobs,  first  lieutenant,  battalion  adjutant 664.23 

William  H.  Collier,  captain  Company  A 554.40 

Joseph  L.  Kraemer,  first  lieutenant  Company  A 440.46 

John  R.  Maxwell,  second  lieutenant  Company  A 384.70 

Ross  A.  Nichols,  captain  Company  B 472. 50 

Andrew  J.  Brown,  jr.,  first  lieutenant  Company  B 483.26 

Alexander  C.  Davis,  second  lieutenant  Company  B 349.48 

John  S.  Powell,  captain  Company  O 572.67 

Ruben  D.  Blancbard,  first  lieutenant  Company  C 372.21 

Walter  C.  Hudson,  second  lieutenant  Conuuiny  C 356.89 

John  L.  Jordan,  captain  Company  D ^ 541.80 

Robert  F.  Woods,  first  lieutenant  Company  D 519.82 

John  W.  Hunter,  second  lioutenant  Company  D 507.03 

Claude  E.  Sawyer,  captain  Company  l^ 018.24 

Samuel  O.  Shartle,  second  lieutenant  Company  E 482.35 

Neil  P.  Povcy,  captain  Company  F 400.35 

Frank  S.  Krebs,  first  lieutenant  Company  F 381.14 

William  O.  Thornton,  second  lieutenant  Company  F 406.95 

Robert  M.  Nolan,  captain  Company  G 519.1^ 

Henry  V.  Stevens,  first  lieutenant  Company  G 450.  S(^ 

Goodwin  Compton,  second  lieutenant  Company  G 408. 40 

John  W.  Moore,  captain  Company  II 431. 9T 

Amzl  R.  Kelly,  first  lieutenant  Company  II 320.31 

Fred  Bury,  second  lieutenant  Company  H 383.77 

David  F.  Allen,  captain  Company  I 508.83 

Klislia  G.  Abbott,  first  lioutenant  Company  I 327.22 

John  E.  Morris,  captain  Company  K 402. 21 
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Daniel  R.  Johnson,  first  lieutenant  Company  K $533.  IS 

Albert  J.  Wonde,  second  lieutenant  Company  K 851.03 

John  E.  Weber,  captain  Company  L 475.02 

Louis  D.  Howard,  first  lieutenant  Company  L 307.50 

Frederick  C.  Husman,  second  lieutenant  Company  L 340.48 

Clarence  L.  Grinstead,  captain  Company  M 530.67 

Thaddeus  B.  Sleigle,  first  lieutenant  C^ompauy  M 500.00 

THIRTY-NINTH    U.    8.    VOLUNTEERS. 

Norman  Seaton,  major,  surgeon 1,30-1.73 

Charles  H,  Hilton,  jr.,  captain,  reginipntal  adjutant 340.08 

Noel  Gaines,  captain,  regimental  adnitant 612.29 

Albert  J.  Merklein,  first  lieutenant,  battalion  juljutant 800.82 

Alexander  B.  Coze,  first  lieutenant,  battalion  adjutant 389.22 

Officer 8  discharged  during  service, 

Ed.  G.  Beesom,  first  lieutenant,  assistant  surgeon *   344.29 

Albert  M.  Petite,  first  lieutenant 321.33 

Frank  W.  Mohr,  second  lieutenant 531.  70 

Cliarles  W.  Bowdle,  second  lieutenant 505.31 

Difference  in  travel  allowances  due  officers. 

John  L  Thobum,  captain   Company  A 630. 25 

Ellis  Cromwell,  first  lieutenant  Company  A ^ 500.03 

Henry  R.  Casey,  second  lieutenant   Company  A 390.05 

Thomas  Hardeman,  captain    Company  B 590.07 

Robert  S.  Welch,^  first  lieutenant  Company  B 442.  71 

Walter  E.  Barrett,  second  lieutenant   Company  B 303.78 

Augustus  F.  W.  McMannus,  captain   Company  C 499. 61 

T.  Trent  Grant,  first  lieutenant  Company  C 470. 55 

Charles  L.  Causler,  second  lieutenant  Company  C 395. 84 

Andrew  J.  Burt,  captain  Company  D 204.45 

George  M.  Apple,  first  lieutenant  Company  D 241. 39 

Lewis  Bradley,  second  lieutenant  Company  D 389. 44 

Hiram  C.  Baker,  captain  Company  E 388.50 

Charles  S.  Frank,  first  lieutenant  Company  E 520.74 

Marcus  Cooel,  second  lieutenant  Company  E 405. 05 

Wallace  C.  Taylor,  captain  Company  F 507. 10 

Arthur  T.  Rockwood,  second  lieutenant  Company  F 276. 25 

•fiMward  A.  Kreger,  captain  Company  G 415.38 

Arthur  Orton,  first  lieutenant  Company  G 423. 19 

5Ved  Cooke,  second  lieutenant  Company  G .  77 

J[j8eph  B.  Caughey,  captain  Company  H 484. 47 

§enry  E.  Courtney,  first  lieutenant  Company  H 491. 03 

^>auk  Maloney,  captain  Company  I 585. 09 

Oharles  R.  Wood,  first  lieutenant  Company  I 413.67 

-Nathan  J.  Shelton,  second  lieutenant  Company  I 332. 31 

George  W.  Green,  captain  Company  K 578.13 

^ideon  H.  Williams,  first  lieutenant  Company  K 471. 03 

^*mnk  C.  Burnett,  second  lieutenant  Company  K 400. 67 

^rank  8.  Long,  captain  Company  L 440.82 

Robert  McConnell,  second  lieutenant  Company  L 2S7.  52 

5jack  Richardson,  captain  Company  M 510.96 

■^errin  L.  Smith,  first  lieutenant  Company  M 370. 19 

George  W.  Wilkins,  second  lieutenant  Company  M 291.08 

FORTIETH   U.    8.   VOLUNTEERS. 

^ward  A.  Romig,  major,  field  and  staff 592. 57 

William  J.  Boyd,  first  lieutenant  and  assistant  surgeon,  field  and  staff.  .  91 

A.W.  Llllenthal,  captain  and  adjutant,  field  and  staff 790.16 

^E,  Barton,  captain  and  quartermaster,  field  and  staff 508.93 

^.  M.  Dodge,  first  lieutenant  and  commissary,  field  and  staff 472. 22 
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Hal  Sayer,  first  lieutenant  and  adjutant,  field  and  staff |300.2i 

Hy.  P.  Fletcher,  first  lieutenant  and  battalion  adjutant,  field  and  staff.  646.62 
Kenneth  G.  Mantel,  first  lieutenant  and  battalion  adjutant,  field  and 

staff 67. 2i 

George  C.  Cleg,  second  lieutenant,  field  and  staff 671.81 

Luther  S.  Kelley,  captain  Company  A 656.58 

William  E.  Utterback,  first  lieutenant  Company  A 404.14 

Fred  W.  Bigbee,  second  lieutenant  Company  A 86. 12 

William  J.  Kendrick,  captain  Company  B 574.35 

Quiucy  E.  McDowell,  first  lieutenant  Company  B 407.31 

Joseph  C.  RIghter,  jr.,  second  lieutenant  Company  B 466.08 

William  McK.  Lambdin,  captain  Company  C 408.82 

William  II.  Crawford,  first  lieutenant  Company  O 507. 76 

Tom  B.  Ellis,  second  lieutenant  Company  C 427.08 

Thomas  Lester  McGirr,  captain  Company  D  (discharged  in  the  rhlllp- 

pines)  458. 86 

James  R.  Pourle,  first  lieutenant  Company  D 376. 74 

William  J.  Whittimore,  jr.,  second  lieutenant  Comi)any  D 140.11 

Charles  C.  Pulls,  captain  Company  E 875.  tf 

John  M.  Kelso,  first  lieutenant  Company  E 454.90 

Robert  B.  Mitchell,  second  lieutenant  Company  E 836.  G8 

Paul  Smith,  captain  Company  F 1.06 

C.  C.  Mitchell,  first  lieutenant  Company  P 300.58 

N.  M.  Cartwell,  second  lieutenant  Company  F 475. 71 

John  W.  Green,  captain  Company  G 213. 82 

James  W.  Wheeler,  first  lieutenant  Company  G 484.43 

Oliver  P.  Robinson,  second  lieutenant  Company  G 363. 58 

Thomas  Millar,  captain  Company  H 351.82 

Edmund  T.  Patterson,  second  lieutenant  Company  H 483.68 

Walter  B.  Elliott,  captain  Company  I 474.72 

Burton  J.  Miller,  first  lieutenant  Company  I 510.07 

William  Winston,  jr.,  second  lieutenant  Company  I 200.32 

James  C.  France,  captain  Company  K 455.70 

William  C.  Fitzpatrick,  first  lieutenant  Company  K 420.17 

Frank  R.  Weeks,  second  lieutenant  Company  K 380.68 

Hamilton  Bowie,  first  lieutenant  Company  L 436.20 

Ix)chlln  W.  Caffey,  second  lieutenant  Company  L 122.46 

Richard  S.  Crovens,  first  lieutenant  Company  M 263.47 

Thomas  F.  Tendon,  second  lieutenant  Company  M 302.00 

John  F.  Case,  major  (discharged  In  the  Pliilii)plue8) 237.17 

Easton  Burchard,  first  lieutenant  and  assistant  surgeon 56.12 

John  Crotty,  second  lieutenant 307.36 

Thomas  Ryan,  first  lieutenant 547.76 

Burton  J.  Mitchell,  first  lieutenant 207.06 

Kenneth  C  Masteller,  second  lieutenant 48.46 

FOBTY-riBST  U.    S.   VOLUNTEKBS. 

Thomas  R.  Marshall,  captain,  assistant  surueon 502.57 

Edward  J.  Barrett,  first  lieutenant  assistant  surgeon 420.64 

Carl  K.  Mower,  (•ai)tain,  roglnientsil  (piarterniastor 016.84 

John  Kennedy,  first  lieutenant,  connnissary lrJ5.06 

John  E.  Hemphill,  first  lieutenant,  l>attalion  adjutant 058.70 

Frederick  Koch,  first  lieutenant,  battalion  adjutant 022.97 

Richard  J.  Fanning,  captain  Comimny  A 553.14 

Clarence  A.  Mcintosh,  first  lieutenant  Company  A,  captain  Company  E_  454.28 

Consuelo  A.  S(K)nne,  first  lieutenant  Company  A 520.72 

Howard  L.  T^Jindors,  second  lieutenant  Company  A 476.77 

Ix)uls  T.  Holseau,  first  lieutenant  Company  R 526.72 

Thomas  (J.  (Jrandfleld,  second  lieutenant  Company  B 478.64 

John  C.  Ilejjarty,  captain  Company  C 684.84 

Rali>h  C.  Caldwell,  second  lieutenant.  Company  C 426.46 

Ernest  A.  (ireenoujrh,  captain  Company  D 007.60 

Frank  J.  Miller,  first  lieutenant  Company  D 505.00 

Odus  J.  Reeder,  second  lieutenant  Company  D 473.06 
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ATthnrB.  Christy,  first  lieutenant  CJompany  E $2?. 1.21 

Henry  T.  Mitchell,  second  lieutenant  Company  E 502. 10 

Fred  L.  Davidson,  captain  Company  F 538. 86 

Benjamin  L.  Towson,  first  lieutenant  Company  F 477.46 

William  B.  Taylor,  second  lieutenant  Company  F 501. 80 

James  Clark,  captain  Company  G 550.37 

Charles  A.  Cumings,  first  lieutenant  Company  G 473. 08 

Renel  E.  Sherwood,  second  lieutenant  Company  G  (illsoliarged  in  the 

Philippines)    056. 48 

James  H.  Martin,  captain  Company  H 583. 17 

Arthur  B.  Christy,  first  lieutenant  Company  H 483.08 

Russell  Beall,  second  lieutenant  Company  H 444.87 

Thomas  K.  Owlngs,  second  lieutenant  Company  H 488.09 

John  H.  Boston,  Jr.,  captain  Company  I 570.15 

Benry  Wessel,  second  lieutenant  Company  I • 712.30 

Brady  G.  Ruttencutter,  captain  Company  K 578.76 

William  M.  Goodale,  first  lieutenant  Company  K 430.02 

Banrey  J.  Simmons,  second  lieutenant  Company  K 472.  24 

Prank  W.  Glover,  first  lieutenant  Company  L 442. 75 

Borace  N.  Claxton,  second  lieutenant  Company  L 488. 51 

Charles  W.  Wadsworth,  captain  Company  M 576.66 

Berbert  G.  Millar,  second  lieutenant  Company  M 467.07 

Joshua  Jaqmetty,  first  lieutenant  Company  M 652. 67 

George  F.  Bailey,  second  lieutenant  Company  M 542. 80 

FORTY-SECOND  U.  8  VOLUNTEERS. 

John  B.  Prime,  major 619.51 

Fred  J.  Herman,  captain,  quartermaster 513.86 

Joseph  B,  McAndrews,  first  lieutenant,  battalion  adjutant 534.24 

William  B.  Mollnard,  first  lieutenant,  battalion  adjutant 683. 34 

Robert  K.  Splller,  first  lieutenant,  battalion  adjutant 678. 30 

Umls  M.  Long,  captain,  unasslgned 673. 01 

Henry  F.  McFeely,  captain  Company  A 515.53 

iomph  H.  Little,  first  lieutenant  Company  A 548. 10 

Horace  F.  Sykes,  second  lieutenant  Company  A 403. 72 

Jo8q)h  E.  Hill,  captain  Company  B 481.53 

Harry  C.  McCool,  first  lieutenant  Company  l\ 460.40 

Brace  N.  Judd,  second  lieutenant  Company  B 403. 17 

Peter  T.  Riley,  captain  Company  C 178.00 

Charles  H.  Bossing,  first  lieutenant  Ccniimny  C 473.01 

Aug,  B.  Warfield,  second  lieutenant  Company  C 443.01 

Frank  Keck,  captain  Company  D C83. 34 

Theodore  C.  Relse,  first  lieutenant  Company  D 545. 40 

Ftank  T.  Allbrlght,  second  lieutenant  Company  D 521. 66 

JDimcan  Henderson,  captain  Company  E 548.04 

Bobert  B.  Hargls,  first  lieutenant  Company  E 457. 53 

Thomas  Carl,  second  lieutenant  Company  E C02.  40 

Edmnnd  Du  Bols,  captain  Company  F COG.  12 

£3dward  F.  Hackett,  first  lieutenant  Company  F 520. 75 

James  E.  Abbott,  second  lieutenant  Company  F 384.73 

Wortliington  Kautzman,  captain  Company  O 543.27 

George  H.  White,  first  lieutenant  Company  G 427.  40 

nobert  A.  Caldwell,  second  lieutenant  Conii)Mny  G 484.04 

Alfred  W.  BJomstad,  captain  Company  H 452.  34 

Walter  H.  Johnson,  first  lieutenant  Company  II_^ 301.41 

Frederick  W.  Stafl'ord,  captain  Company  I Ono.  72 

William  B.  Howard,  first  lieutenant  Company  I 517.42 

James  M.  Shallenberger,  captain  Company  K 513.01 

CSbarles  T.  Beale,  first  lieutenant  Company  K 400.73 

Franklin  P.  Jackson,  second  lieutenant  Company  K 483.47 

Joseph  V.  Cunningham,  captain  Company  L 558.38 

WUllam  P.  Kltts,  second  lieutenant  Company  L 502. 89 

Caiarles  &  Bumes,  captain  Company  M 682.29 
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Francis  H.  Lomaz,  first  lieutenant  Company  M <61^ 

Morris  M.  Keck,  second  lieutenant  Company  M 4&! 

Cbarles  C.  Scudmore,  second  lieutenant  Company  M 3C*' 

William  D.  Belt,  captain,  assistant  surgeon 77< 

L.  A.  Griffith,  first  lieutenant,  assistant  surgeon QSH 

FORTY-THIBD  U.   S.  VULUNTKERS. 

Ernest  R.  Tilton,  captain,  adjutant 6® 

Edward  T.  Donnelly,  llrst  lieutenant,  commissary 68J 

Robert  Le  Masurler,  Hrst  lieutenant,  battalion  adjutant 66< 

Claudius  M.  Seaman,  first  lieutenant,  battalion  adjutant 65: 

Harold  S.  Swaun,  first  lieutenant,  battalion  adjutant 67: 

Frank  W.  Cannady,  second  lieutenant 46: 

Frank  H.  Grand,  second* lieutenant 54J 

William  U.  Beavers,  captain 66: 

Henry  A.  Thayer,  first  lieutenant 56< 

James  L.  Elmer,  second  lieutenant 501 

Llnwood  E.  Hanson,  captain 70,* 

William  H.  Burt,  first  lieutenant 54f 

Charles  C.  Estes,  second  lieutenant 4& 

James  W.  Dutton,  first  lieutenant 59< 

Gordon  Johnston,  second  lieutenant 4flJ 

John  A.  Fair,  captain 61^ 

Robert  Sterrett,  first  lieutenant 56} 

John  n.  Truden,  second  lieutenant 491 

John  Cooke,  captain 11 

Albert  E.  Phillips,  first  lieutenant 41! 

Louis  B.  Chandler,  second  lieutenant 50! 

Fred.  W.  Mills,  jr.,  second  lieutenant 48- 

Harry  M.  Dey,  captain 66^ 

Joseph  Sweeney,  first  lieutenant 56' 

William  H.  Wilson,  second  lieutenant 50: 

Michael  E.  Morris,  first  lieutenant 551 

William  O.  Trenor,  second  lieutenant 46 

Henry  J.  Stewart,  captain 56i 

Frank  C.  Prescott,  captain Hi 

George  E.  Steele,  second  lieutenant 45: 

George  O.  Duncan,  captain. 14- 

Lorenzo  D.  Gasser,  first  lieutenant 4H< 

Charles  F.  Andrews,  second  lieutenant 48' 

Michael  J.  Spellman,  captain 68: 

L.  E.  Polk,  captain 53' 

Walter  S.  Price,  first  lieutenant 53: 

Walter  M.  Lindsay,  second  lieutenant 5fl^ 

Washington  L.  Goldsborough,  captain 68! 

Louis  F.  I^af,  second  lieutenant 48' 

William  S.  Conrow,  first  lieutenant 54< 

Delbert  R.  Jones,  first  lieutenant 56! 

William  B.  Preston,  captain 66* 

Edward  O.  Power,  first  lieutenant o5( 

William  C.  Dow,  first  lieutenant 671 

FORTY-FOURTH   U.   8.   VOLUNTEERS. 

Henry  B.  McCoy,  major,  field  and  staff 4TA 

Charles  L.  Furbush.  captain,  adjutant,  field  and  staff 7r>.' 

Edwin  A.  Stuart,  captain,  adjutant,  field  and  staff 4C( 

Frank  R.  Curtis,  captain,  quartermaster,  field  and  staff 8^K 

Michael  XL  Barry,  first  lieutenant,  commissary,  field  and  staff 30' 

Stei»lit'n  H.  Mould,  first  lieutenant,  battalion  adjutant,  field  and  staff—  67i 

Frederick  S.  Young,  first  lieutenant,  battalion  adjutant,  field  and  staff«.  65< 

PYed  L.  Wilson,  first  lieutenant,  battalion  adjutant,  field  and  staff 54' 

John  L.  Ketcban,  captain  Com[)any  A 51i 

Frank  B.  Lynch,  first  lieutenant  Company  A 43i 

John  A.  Bassett,  second  lieutenant  Company  A I..  46 
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George  D.  Lee,  captain   Company   B $530.42 

Herbert  L.  Evans,  first  lieutenant  Company  B 428. 51 

Leonard  L.  Cook,  second  lieutenant  Company  B 315. 94 

James  L.  Anderson,  captain  Company  C 508. 74 

Mliam  A.  Haycraft,  first  lieutenant  Company  C 434. 18 

Bidiard  H.  Sutherland,  first  lieutenant  Company  C 397.07 

Samuel  C.  Samuels,  captain  Company  D 540.41 

Richard  W.  Buchanan,  first  lieutenant  Company  D 427. 53 

Walter  E.  Van  Houten,  second  lieutenant  Company  D 420.  88 

Eugene  V.  N.  Bissell,  captain  Company  E 083. 34 

Benjamin  R.  Hall,  first  lieutenant  Company  B 3S8. 50 

barren  Windham,  second  lieutenant  Company  E 357. 65 

Dana  R.  Weller,  Captain  Company  F 102. 52 

Fred  L.  Dengler,  first  lieutenant  Company  F  (discharged  in  the  Philip- 
pines)    426. 01 

WUliam  S.  Blair,  second  lieutenant  Company  F 316.56 

Marion  C.  Raysor,  captain  Company  G 443. 81 

Arthur  J.  Cadden,  first  lieutenant  Company  G 304. 43 

Balph  W.  Jones,  second  lieutenant  Company  G 312. 69 

Thomas  Leonard,  captain  Company  H  (discharged  in  the  Philipi)ines).  734.84 

Qyde  B.  Parlcer,  first  lieutenant  Company  H 299. 55 

Pliny  R.  Strange,  second  lieutenant  Company  H 349. 30 

James  K.  Wiggins,  captain  Company  I 057. 09 

WiUiam  J.  White,  first  lieutenant 490.19 

Leo  L.  Thomas,  second  lieutenant  Company  I 403. 12 

Gostav  F.  Schlachter,  second  lieutenant  Company  I  (discharged  in  the 

Philippines) 549.  27 

Kirwhi  Taylor  Smith,  captain  CJompany  K 391.26 

B.  OrvUle  Perry,  first  lieutenant  Company  K 252. 98 

William  E.  Parsons,  second  lieutenant  Company  K 386. 11 

Amasa  S.  Crassfield,  captain  Company  L  (discharged  in  the  Philip- 
pines)    517. 94 

Bichard  B.  Going,  first  lieutenant  Company  L 435.65 

George  Bennett,  second  lieutenant  Company  L  (discharged  In  the  Philip- 
pines)   : 195. 27 

Barnes  L.  Malley,  captain  Company  L 491. 82 

John  B.  Heybum,  first  lieutenant  Company  L 206. 38 

Harry  R.  Frast,  second  lieutenant  Company  L 297.62 

rOBTY-FIFTH   U.    B.    VOLUNTEERS. 

JJeodore  K.  Blrkhaeuser,  major,  field  and  staff 724.72 

TOnk  B.  Artand,  major,  surgeon,  field  and  staff 705. 58 

William  C.  Berlin,  first  lieutenant,  assistant  surgeon,  field  and  staff 396.  51 

Benjamin  F.  Patrick,  captain,  adjutant,  field  and  staff 556. 87 

%than  F.  Simpson,  captain,  quartermaster,  field  and  staff 5S3.  70 

DftTld  I.  McCormick,  first  lieutenant,  commissary,  field  and  staff 515.55 

llilosh  R.  Hilgard,  first  lieutenant,  battalion  adjutant,  field  and  stnff__  478.38 

temple  H.  Owens,  first  lieutenant,  battalion  adjutant,  field  and  staff 523. 11 

George  E.  Kumpe,  first  lieutenant,  battalion  adjutant,  field  and  staff—  2S9.80 

^ngaie  C.  Montfort,  captain  Company  A 452. 34 

Arthur  S.  Tibbetts,  first  lieutenant  Company  A 397. 44 

^gar  W.  Mumford,  second  lieutenant  Company  A 482. 18 

^en  G.  Blaker,  first  lieutenant  Company  B  (discharged  In  the  Philip- 

phaes) 406. 43 

Qttrles  E  N.  Howard,  second  lieutenant  Company  B 332. 00 

^rge  W.  Rlckeman,  captain  Company  C 493. 07 

Jimes  D.  Watson,  first  lieutenant  Company  C 541.91 

ward  P.  Barber,  second  lieutenant  Company  O 409. 02 

Dialel  W.  Hand,  captain  Company  D 681. 00 

HBd  W.  Morrison,  first  lieutenant  Company  D 425. 04 

Qeorge  K.  Armstrong,  second  lieutenant  Company  D 100.  23 

l^Illard  M.  Flynn,  captain  Company  E 458.  20 

George  P.  Tyner,  first  lieutenant  Company  E 394.  25 

Ok/lt  Danielson,  second  lieutenant  Company  E 375.  70 

hUM  Boss,  captain  Company  F  (discharged  in  the  Philippines) 215.40 
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Difference. 
Alfred  L.  Castle,  first  lieutenant  Ck)nipany  F  (discharged  in  the  Phil- 
ippines)    $409. 00 

Charles  E.  Dority,  second  lieutenant  Company  F  (discharged  in  the 

Philippines) 416. 35 

Adelbert  W.  Cogswell,  captain  Company  G 435. 33 

William  E.  MacKinlay,  first  lieutenant  Company  C  (discharged  in  the 

Philippines) 433. 00 

Albert  S.  Odell,  second  lieutenant  Company  G 4S3. 70 

W.  Lee  Capps,  captain  Company  H  (discharged  in  the  Philippines)..  532.00 

Charles  G.  Lawrence,  first  lieutenant  Company  H 193. 30 

Frederick  G.  Kelloud,  second  lieutenant  CJompany  H 585. 14 

John  N.  Loye,  captain  Company  I 1.05 

Roy  J.  Taylor,  first  lieutenant  Company  I 442. 22 

Edwin  C.  Long,  second  lieutenant  CJompany  I 438. 75 

Tom  J.  Rogers,  captain  Company  K 477. 33 

Lewis  S.  Ryan,  first  lieutenant  Company  K 300. 98 

John  B.  Shuman,  second  lieutenant  Company  K 338. 06 

Percey  Willis,  captain  Company  L 152. 25 

William  A.  Edwards,  first  lieutenant  Company  L -_ 3G1.41 

George  A.  F.  Trumbo,  second  lieutenant  Comi)any  L 300. 37 

Elmer  O.  Worrlsk,  captain  Company  M   (discharged  in  the  Philip- 
pines)    151. 20 

Frederick  P.  Cook,  first  lieutenant  Company  M 397. 13 

Frederick  D.  Shlras,  second  lieutenant  Company  M   (discharged  In 

the  Phlllpphies) 335. 91 

FOBTY-SIXTH  U.  8.  VOLUNTEEBS. 

William  Cogswell,  major,  surgeon,  field  and  staff 1,026.07 

Hy.  H.  I..ee,    captain,  assistant  surgeon,  field  and  staff 784. 65 

Hy.  H.  Sheen,  captain,  adjutant,  field  and  staff 708.  35 

Charles  F.  Worsson,  captain,  quartermaster,  field  and  staff 801. 33 

Terrence  E.  Murphy,  first  lieutenant,  battalion  adjutant,  field  and 

staff 380.36 

James  B.  Webb,  first  lieutenant,  battalion  adjutant,  field  and  staff__  551. 44 
William   F.   Herrlngshan,   first  lieutenant,  battalion  adjutant,  field 

and  staff 5C2. 56 

Thomas  I.  Muer,  captain   Company  A 403.42 

Fred  T.  Austin,  first  lieutenant  Company  A 501.56 

George  W.  Earle,  jr.,  second  lieutenant  Company  A 465.  76 

David  Conner,  cai)taln  Company  B 799.30 

Richard  B.  Cavanaugh,  first  lieutenant  Company  B 5G7.  89 

Walter  S.  Wllkshire,  second  lieutenant  Comi>any  B 413.  84 

Moses  R.  Ross,  first  lieutenant  Company  C 502. 19 

Sydney  H.  Hopson,  second  lieutenant  Company  C 515.25 

Lewis  Patstone,  captain  Company  D 701.  82 

Frank  E.  Hopkins,  first  lieutenant  Company  D 544.38 

James  H.  Johnston,  second  lieutenant  Company  D 517.86 

Isaiah  H.  Baker,  captain  Company  E 719.04 

Charles  D.  Wood,  first  lieutenant  Company  E 526.32 

Benjamin  M.  Van  Wart,  second  lieutenant  Company  E 415.81 

John  H.  Baker,  captain  Comi^any  F 483.00 

Philip  K.  Sweet,  first  lieutenant  Company  F 540.91 

William  A.  Austin,  second  lieutenant  Company  F 416.  52 

Georcre  Todd  McConnell,  captain  Company  G 504.06 

Edward  I).  Powers,  second  lieutenant  Company  G 518.91 

Joseph  S.  HMrdln.  captain  Company  H 622.02 

Edward  E.  Phllbrook,  first  lieutenant  Comimny  H 571.18 

Theodore  Greuener,  second  lieutenant,  Comi>any  H 95.  70 

Samuel  S.  O'CouTior,  captain  Company  I 683.34 

Frank  S.  l^isenning,  first  lieutenant  Company  I 519.64 

Gustavus  J.  Hasson,  second  lieutenant  Company  I 19.04 

Robert  J.  Reaney,  captain  Company  K 604.23 

William  H.  Clendennl,  second  lieutenant  Company  K 513.85 

A.  F.  Cummiskey,  captain  Company  L 683.34 

Leopold  Thun,  first  lieutenant  Company  L 547.91 

Solomon  West,  second  lieutenant  Comi)any  L - 514.85 

Benjamin  P.  Lukens,  first  lieutenant  Company  M 644. 04 
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Difference. 

Hngh  J.  B.  McElgin,  second  lieutenant  Company  M $032. 74 

Harry  A.  Ely,  first  lieutenant  Company  M 605. 00 

CoQaut  S.  Buttiic'k,  first  llentennnt  Company  M 307.07 

Carlos  W.  Pierce,  second  lieutenant  Company  M •. 614. 74 

FOBTY-SEVENTH  U.  S.  VOLUNTEEBS. 

Kellar  Anderson,  major,  field  and  stafl^ 062. 20 

Chflrles  M.  Galbiaitli,  captain,  assistant  surgeon,  field  and  staff 551).  73 

James  W.  Gulick,  captain,  adjutant,  field  and  staff 700. 90 

James  M.  Field,  captain,  quartermaster,  field  and  staff 831.  71 

A  La  Rue  Christie,  captain,  commissary,  field  and  staff 682.02 

Casper  W.  Cole,  first  lieutenant,  battalion  adjutant,  field  and  staff 721. 15 

George  W.    Euglaud,   first   lieutenant,    battalion   adjutant,    field   and 

staff 657.72 

Harry  T.  Gray,  first  lieutenant,  battalion  adjutant,  field  and  staff 693. 84 

John  G.  Livingston,  captain,  unassigned,  field  and  staff 062. 29 

Harry  Walsh,  captain  Company  A 657. 72 

Charles  L.  Lanham,  first  lieutenant  Company  A 527. 22 

William  R  Roberts,  second  lieutenant  Company  A 434. 06 

Charles  C.  McLaln,  captain  Company  B 059. 17 

Charles  H.  Morrow,  first  lieutenant  Company  B 447. 94 

Brlce  P.  Dlsque,  second  lieutenant  Company  B 483. 73 

Oscar  Bishop,  captain  Company  C 519. 83 

Budolph  E.  Smyser,  first  lieutenant  Company  C 481. 64 

Edwin  Burke,  second  lieutenant  Company  C  (discharged  In  the  Philip- 
pines)    530. 20 

Angiist  C.  Hart,  captain  Company  D 677. 25 

Philip  Yost,  first  lieutenant  Company  D 456. 02 

Robert  C.  Q.  Clark,  second  lieutenant  Company  D 477. 02 

Arlington  U.  Betts,  captain  Company  E  (discharged  in  the  Philippines).  698. 42 

Haney  Garrison,  first  lieutenant  Company  E 615.54 

Thomas  P.  Murphy,  first  lieutenant  Company  F 527.66 

William  P.  Barber,  second  lieutenant  Company  F 499.66 

lester  H.  Simons,  captain  Company  G 607.32 

Samuel  Rlggs,  first  lieutenant  Company  G 527.22 

Ceorge  A.  Purlngton,  second  lieutenant  Company  G 501.76 

T.  R.  J.  Campbell,  captain  Company  H 657. 72 

l^illiam  Roy  Harrison,  first  lieutenant  Company  H 592. 47 

Joseph  H.  Dent,  second  lieutenant  Company  H 632.74 

Leonard  S.  Goddard,  captain  Company  I 589.05 

fidward  N.  Meeklns,  first  lieutenant  Company  I 527. 22 

Thomas  T.  Pnge,  second  lieutenant  Company  I 482.96 

^ward  W.  Terry,  captain  Company  K 518.  07 

•^no.  E.  Stedje,  first  lieutenant  Company  K 418. 64 

*Ienry  F.  t-gie,  second  lieutenant  Company  K 429.52 

^aul  W.  Harrison,  first  lieutenant  Company  L 163. 86 

^llen  L.  Brings,  second  lieutenant  Company  L 483. 73 

^ogh  H.  Pltcalm,  first  lieutenant  Company  M 473. 01 

^tarkey  Y.  Britt,  second  lieutenant  Company  M 533. 66 

FOBTY-EIQHTH   U.    S.   VOLUNTEEBS. 

^^llllam  W.  Pumell,  captain,  assistant  surgeon 439.85 

^jron  D.  Bright,  captain,  adjutant 744.  75 

Waiter  D.  Gatchell,  first  lieutenant,  adjutant  (discharged  In  the  Philip- 
pines)   628.55 

*^ederick  McC.  Smith,  first  lieutenant,  adjutant  (discharged  In  the  Phll- 

ipl)lnes) 591.  52 

^«orge  Steunenberg,  first  lieutenant,  adjutant 736.02 

^ugh  Thomason,  captain 730.  02 

"Jmes  E.  Hamlin,  captain  Company  A 600.  71 

«^nk  W.  Cheek,  first  lieutenant  Company  A 440. 03 

*Jncoln  Washington,  second  lieutenant  Company  A 067.  71 

Alexander  Richardson,  captain  Company  B 243. 35 

William  H.  Allen,  first  lieutenant  Company  B 248.  38 

Creen  F.  Marion,  second  lieutenant  Company  B 622. 40 

Sanies  F.  Powell,  first  lieutenant  Company  C 413.  25 

J«eph  C.  Andrews,  second  lieutenant  Company  O 516. 01 
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Difference. 

James  W.  Smith,  captain  Company  D $540. 75 

John  H.  Anderson,  first  lieutenant  Company  D 6G0. 22 

George  W.  Taylor,  second  lieutenant  Company  D 485.66 

Leon  W.  Denison,  captain  Company  E 4tn.  82 

James  B.  Coleman,  first  lleutenani  Company  B 355.  86 

William  A.  Hawkins,  captain  Company  F 6G0. 06 

Charles  C.  Caldwell,  first  lieutenant  Company  F 427.40 

William  L.  Gee,  second  lieutenant  Company  G 3S1. 36 

William  H.  Jackson,  captain  Company  H 701. 61 

John  K.  Rice,  first  lieutenant  Company  H 531.  U3 

Walter  Green,  second  lieutenant  Company  H 612.40 

Robert  R.  Rudd,  captain  Company  I 544.  74 

Walter  H.  Ix)ving,  second  lieutenant  Company  I 544.97 

Jerry  M.  White,  captain  Company  K 457.64 

Jacob  C.  Smith,  first  lieutenant  Company  K 788. 22 

Frank  R.  Chisholm,  second  lieutenant  Company  K 515. 99 

Wilson  Ballard,  first  lieutenant  Company  L 434.30 

Herbert  E.  Gee,  second  lieutenant  Company  L 392.05 

Thomas  Grant,  captain  Company  M 574. 35 

William  H.  Brown,  captain  Company  M    (discharged  in  the  Philip- 

pUies)  448. 39 

FORTY- NINTH    U.    S.    VOLUNTEERS. 

Robert  Gage,  major 808. 90 

William  J.  Valclen,  captain,  adjutant 622.05 

Gilbert  C.  Smith,  cai)tain,  quartermaster 502.56 

William  C.  Warmsley,  captain,  assistant  surgeon 502.56 

William  D.  Pritchard,  first  lieutenant,  battalion  adjutant 057. 72 

Isaac  W.  Moloney,  lirst  lieutenant,  battalion  adjutant 683.34 

George  R.  Grau,  first  lieutenant,  battalion  adjutant 15.75 

David  J.  Gilmer,  captain  Company  A 640.95 

William  R.  Staff,  captain  Company  B 184.48 

Thomas  Campbell,  captain  Company  C 474.  57 

Floyd  H.  Crumbly,  captain  Company  D 642.72 

Emmanuel  D.  Pass,  captain  Company  B 551.25 

Frank  R.  Steward,  captain  Company  G 542.64 

William  D.  Edwards,  captain  Company  H 822.38 

Robert  G.  Woods,  captain  Company  I 647.92 

William  H.  Butler,  captain  Company  K 475.02 

Edward  L.  Barker,  caiUaln  Company  L 432.63 

William  M.  Hawkins,  captain  Company  (?) 425.46 

Hamilton  H.  Blunt,  captain  Company   (?) 659.87 

Leon  H.  Jordan,  first  lieutenant  Comi)any  A 344.91 

William  Blaney,  first  lieutenant  Company  B 490.21 

Wyatt  Huffman,  first  lieutenant  Company  C 788.22 

James  H.  Thomas,  first  lieutenant  Conumny  D 413.26 

Charles  Perry,  first  lieutenant  Company  E 606.39 

Thomas  C.  Butler,  first  lieutenant  Ompany  F 657.72 

Charles  Spurlock,  first  lieutenant  Company  G 3(>5. 87 

Lafayette  A.  Tillman,  first  lieutenant  Company  I a*56. 92 

William  McBryar,  first  lieutenant  Comi)any  K 5*73.51 

Macon  Russell,  first  lieutenant  Company  L 722.97 

Ebbert  W.  Maden,  first  lieutenant  Company  M 398.88 

Henry  T.  Walls,  second  lieutenant  Company  A 227.27 

Robert  Gough,  sec(md  lieutenant  Company  B 228.31 

George  E.  Payne,  second  lieutenant  Company  D 305. 06 

Leander  W.  Hayes,  second  lieutenant  Company  E 463.76 

James  M.  Dickinson,  second  lieutenant  Company  F .87 

Guilford  E.  Campbell,  second  lieutenant  Company  G 361.71 

Horace  F.  Wheaton,  second  lieutenant  Company  H 5i0.01 

John  R.  Blackburn,  second  lieutenant  Company  I 361.70 

George  A.  Williams,  second  lieutenant  Company  L 374.54 

William  B.  Tyler,  second  lieutenant  Company  M 407.59 

The  total  of  the  foregoing  amounts  is  $530,943.61. 
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PROTEST  OF  BUSINESS  COMMITTEE  OF  WYANDOTTE  TRIBE  AGAINST 
REMOVAL  OF  RESTRICTIONS  FROM  THEIR  LANDS. 


Mr.  Teller  pi^esented  the  following 

USTTSB  FROM  THE  BUSINESS  COMMITTEE  OF  WYANDOTTE  TBIBE, 
aUAPAW  AGENCY,  INDIAN  TEBKITOBY,  PROTESTING  AGAINST 
THE  PASSAGE  OF  ANY  BILI.  REMOVING  THE  RESTRICTIONS 
FROM  THEIR  LANDS. 


April  21,  1908. — Ordered  to  be  printed. 


QuAPAw  Agency,  Ind.  T.,  April  16^  1908. 
Hon.  Senator  Teller, 

United  States  Senate^  Washington^  D.  C, 

Honorable  Sir:  We,  the  undersigned  members  of  the  Quapaw 
Wyandotte,  and  Seneca  members  of  other  tribes  of  Indians  in  the 
Inaian  Territory,  do  hereby  submit  our  solemn  protest  and  objections 
against  the  passage  of  any  bill  by  your  honorable  body  removing  the 
restrictions  from  our  lands.  We  hold  certificates  of  contracts  from 
the  Government  of  the  United  States;  we  are  opposed  to  taxation; 
we  have  never  voiced  our  intention  of  becoming  citizens  of  the  United 
States,  but  we  do  most  respectfully  ask  your  valuable  assistance  to 
aid  us  in  protecting  us  in  our  rights,  which  the  Government  of  the 
United  States  has  pledged  to  do  for  us  under  the  many  treaties,  which 
we  will  try  to  present  to  j^our  honorable  body. 

In  order  to  write  a  correct  statement  it  will  be  necessary  to  refer 
to  the  organization  of  the  Territory  of  the  so-called  Oklahoma.  The 
object  of  the  bill  is  to  provide  a  State  or  a  Territorial  form  of  govern- 
ment for  the  country  heretofore  held  exclusively  for  Indians,  and  now 
known  as  the  Indian  Territory,  being  the  region  south  of  Kansas,  west 
of  Missouri  and  Arkansas,  and  bounded  on  the  south  by  Texas  and  on 
the  west  by  Texas  and  New  Mexico.  More  than  three-fourths  of  it 
consists  of  tracts  called  reservations,  which  have  been  set  apart  for 
the  use  of  Indian  tribes  or  bands,  there  being  twenty  such  reserva- 
tions occupied  by  the  thirty-three  different  bands.  Five  of  these 
reservations,  equal  in  extent  to  nearly  half  of  the  Territory ,  are  owned 
and  inhabited  by  the  Cherokees,  Choctaws,  Chickasaws,  Creeks,  and 
Seminoles,  who  constitute  more  than  three-fourths  of  its  population. 

Delegates  representing  these  five  nations  have  meraoralized  Congress 
and  have  appeared  in  person  before  the  committee  in  opposition  to 
the  bill,  and  to  any  other  measure  of  like  nature  it  is  objected — 

First,  that  the  bill  provides  for  a  legislative  assembly,  to  consist  of 
members  "having  the  qualification  of  voters,*'  i.  e.,  according  to  the 
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bill  "all  citizens  of  the  United  States,  of  the  a^e  of  21  years  and 
upward,  who  shall  have  lawfully  resided  in  the  Territory  one  year 
prior  to  the  passage  of  the  act.''  This  would  embrace  a  few  whites 
who  are  now  in  the  Indian  Territory  "lawfully,"  as  shown  by  the 
annual  reports  of  the  Commissioner  of  Indian  Affairs,  deducting  from 
that  numoer  white  citizens  of  the  Cherokee,  Choctaw,  Chickasaw, 
Creek,  and  Seminole,  and  other  tribes,  as  shown  by  Report  No.  95, 
H.  R.,  second  session  Forty-fifth  Congress,  which  leaves  a  number  of 
whites  not  citizens  or  members  of  said  tribes  to  whom  a  share  in  our 
government  would  be  given,  without  the  consent  of  our  tribes  and  con- 
trary to  the  spirit  and  meaning  of  their  treaties,  namely,  first  article 
Choctaw  and  Chickasaw  treaty,  1855,  revision  of  Indian  treaties,  276; 
seventh  article,  Choctaw  and  Chickasaw  treaty,  1866  (ibid.,  289);  tenth 
article  Choctaw  and  Chickasaw  treaty,  1866  (ibid.,  292);  fifth  article 
Cherokee  treaty,  1835  (ibid.,  69,  70);  thirty-first  article  Cherokee 
treaty,  1866  (ibid.,  97);  fifteenth  article  Creek  and  Seminole  treaty, 
1856  (ibid..  Ill);  twelfth  article  Creek  treaty,  1866  (ibid.,  121);  ninth 
article  Seminole  treaty,  1866  (ibid.,  817). 

Second,  the  eighth  section  provides  for  a  judiciary  with  the  jurisdic- 
tion now  pertaining  to  United  States  courts  in  matters  applicable  to 
the  Indian  country,  and  "such  other  jurisdiction  not  inconsistent  with 
this  act  as  may  be  conferred  by  the  laws  of  the  Territory." 

This  provision  disregards  the  restrictions  of  the  treaties  Of  1866, 
above  referred  to,  all  of  which  provide  that  the  legislation  of  the 
Congress  "shall  not  in  any  manner  interfere  with  or  annul  their 
present  tribal  organization,  rights,  laws,  privileges,  and  customs," 
and  it  virtually  abrogates  the  guarantees  of  exclusive  jurisdiction  in 
the  treaties  above  cited  prior  to  1866.  These  provisions,  it  is  urged 
by  the  Indians,  violate  their  ancient  law  and  custom  of  tenure  in  com- 
mottj  as  well  as  the  provisions  of  their  treaties  with  the  United  States. 
In  view  of  the  twofold  character  of  those  various  objections,  it  is  pro- 
posed to  consider:  First,  the  binding  force  of  treaties,  the  power  of 
Congress  to  change  or  to  abrogate  them,  and,  if  such  power  exists, 
under  what  circumstances  it  is  proper  to  exercise  it;  second,  whether 
sufficient  cause  exists  for  abrogating  or  annulling  treaties  with  the 
tribes  in  the  Indian  Territory,  and  in  that  connection;  third,  to  what 
extent  the  bill  under  consideration  would  violate  such  treaties,  and, 
fourth,  how  far  such  measures  are  justifiable  or  expedient.  First, 
binding  force  of  treaties.  The  first  expression  of  opinion  in  any 
official  quarter  after  the  adoption  of  the  Constitution,  as  to  the  bind- 
iiiST  force  of  Indian  treaties,  is  found  at  the  close  of  Marshall's  Life  of 
^Vashington,  in  volume  2,  page  4,  of  notes.  A  treaty  had  been  made 
with  the  Creeks  in  August,  17i)0,  containing  a  secret  stipulation  for 
the  introduction  of  goods,  duty  free,  for  the  benefit  of  the  trading 
establishment  of  the  principal  chief,  McGillivray.  Respecting  this 
article,  President  Washington  consulted  his  Cabinet  before  signing 
the  treaty.  The  Secretjiry  of  State,  Mr.  Jefferson,  was  of  opinion  that 
the  stipulation  might  be  safel}'  made.  He  said  that  "a  treaty  made 
by  the  President,  with  the  concurrence  of  two-thirds  of  the  Senate, 
was  a  law  of  the  land  and  a  law  of  a  superior  order,  because  it  not  only 
repeals  past  laws  but  can  not  itself  be  repealed  by  future  ones,  the 
treaty,  then,  will  legally  control  the  duty  act  and  the  act  for  licensing 
traders  in  this  particular  instance."     From  this  opinion  Chief  Justice 
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Marshall  adds,  ''  there  is  no  reason  to  suppose  that  any  membfirs  of 
the  Cabinet  dissented." 

It  is  worthy  of  especial  notice  as  relating  to  the  first  treaty  ever 
negotiated  under  the  present  Constitution,  m  direct  contradiction  to 
Mr.  Jefferson's  opinion,  is  the  decision  of  the  Supreme  Court  in  the 
Cherokee  tobacco  case  (11  Wallace,  pp.  616-624),  upon  the  question 
whether  certain  provisions  of  the  United  States  revenue  laws  extend- 
ing to  "articles  produced  anywhere  within  the  external  limits  of  the 
United  States"  annulled  a  right  given  the  Cherokees  in  article  10  of 
their  treaty  of  1866  to  sell  any  ot  their  manufactured  products  with- 
out paying  any  tax  which  is  now  or  may  be  levied  by  the  United  States. 
The  court  decided  that  an  act  of  Congress  may  supersede  a  prior  treaty ; 
that  the  same  principle  which  applied  in  Taylor  v.  Morton  (2  Curtis, 
454),  to  treaties  with  foreign  nations  applied  with  equal  force  to  trea- 
ties with  Indian  tribes  which  could  not  be  more  obligatory.  In  other 
words,  if  a  treaty  points  one  way  and  a  subsequent  act  of  Congress 
points  another,  the  courts  are  bound  to  conform  to  the  act  of  Congress 
regardless  of  inconsistent  treaty  stipulations.  The  opinion  of  the  dis- 
senting judges,  Bradley  and  Davis,  rests  on  points  not  material  in  this 
connection,  and  does  not  conflict  with  the  doctrine  laid  down  in  Tay- 
lor V.  Morton.  That  case  turned  on  a  violation  under  the  revenue 
laws  of  a  treaty  stipulation  with  Russia,  admitting  her  goods  on  as 
favorable  terms  as  like  articles  from  other  countries.  ''The  Consti- 
tution," said  the  court,  ''has  made  treaties  a  part  of  our  municipal  law, 
but  it  has  not  assigned  to  them  any  particular  degree  of  authority  nor 
declared  whether  laws  so  enacted  shall  or  shall  not  be  paramount  to  laws 
otherwise  enacted;  no  such  declaration  is  made  as  to  the  Constitution 
itself,"  and  when  it  became  necessary  to  determine  whether  an  act 
repugnant  to  either  Constitution  or  treaty  was  an  operative  law,  the 
question  could  only  be  answered  by  considering  the  nature  and  object 
of  each  species  of  law.  After  speaking  of  municipal  as  distinguished 
from  public  law,  and  of  the  importance  of  preserving  national  faith,  the 
court  says  the  question  is  not  whether  the  act  of  Congress  is  consistent 
with  the  treaty,  but  whether  that  is  a  judicial  question  to  be  here 
tried. 

The  general  drift  of  opinion  in  the  early  days  of  the  Republic 
respecting  the  rights  and  duties  and  powers  of  Congress  in  connection 
witn  treaties  is  shown  by  the  debates  in  the  House  of  Representatives 
in  1796  on  the  treaty  made  in  the  preceding  year  with  Great  Britain, 
known  as  "Jay's  treaty,"  debates  characterized  bv  Colonel  Benton  as 
the  "groundwork  of  high  Constitutional  knowledge,"  standing  forth 
as  the  "first  class  which  Congressional  history  has  afforded."  They 
were  started  by  a  resolution  calling  upon  the  President  for  papers 
relating  to  the  treaty,  and  were  chiefly  confined  to  the  question  wnether 
or  not  the  assent  of  Congress  was  in  any  case  essential  to  the  validity 
of  a  treaty  made  with  tlie  sanction  of  the  President  and  the  Senate. 
In  this  debate  Mr.  Gallatin  said  a  law  could  not  repeal  a  treaty, 
"because  a  treaty  is  made  with  the  concurrence  of  another  party,  a 
foreign  nation,  that  has  no  participation  in  framing  the  law — it  is  a 
sound  maxim  in  Government  that  it  requires  the  same  power  to  repeal 
a  law  that  enacted  it."  Several  treaties  have  been  concluded  with 
Indian  tribes  under  the  presentConstitution.  These  treaties  embraced 
all  the  points  which  were  now  made  a  subject  of  contest,  settlement  of 
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bouDdkries,  grants  of  money,  etc. ;  when  ratified  bv  the  President  and 
Senate  they  nad  been  proclaimed  as  the  law  of  the  land.  They  had 
not  even  been  communicated  to  the  House,  but  the  House,  considering 
them  as  laws,  had  made  the  appropriations  as  matters  of  course,  as 
they  did  in  respect  to  other  laws.  It  was  not  pretended  that  the  Con- 
stitution made  any  distinction  between  treaties  with  foreign  nations 
and  Indian  tribes;  a  treaty  is  a  compact;  it  is  superior  to  a  Taw.  This 
is  the  distinction  between  a  treaty  and  a  law  which  renders  a  treaty 
paramount  to  a  law.  A  treaty  is  a  compact  between  two  States,  which 
can  not  be  departed  from  bv  one  without  violating  the  faith  of  that 
l^te  and  the  rights  of  the  otner.     (Ibid.) 

It  is  said  that  ''a  subsequent  law  can  repeal  a  treaty."  We  deny 
the  fact.  Whenever  a  law  was  proposed  declaring  a  treaty  void,  the 
House  acted  not  as  a  legislative  body  but  judicially..     The  only 

Question  that  could  occupy  its  attention  when  a  treaty  is  to  be 
eclared  void  is  whether,  under  all  the  circumstances  of  the  case,  the 
treaty  is  not  already  destroyed  by  being  violated  by  the  nation  with 
whom  it  is  made,  or  by  the  existence  of  some  other  circumstance,  if 
other  there  can  be,  the  House  determining  this  question,  Is  the  country 
any  longer  bound  by  the  treaty?  Has  it  not  ceased  to  exist?  The 
nation  passes  in  judgment  on  its  own  contract,  and  this  from  the 
necessity  of  the  case,  as  it  admits  no  superior  power  to  which  it  can 
refer  for  decision.  If  any  other  considisration  moved  the  Hpuse  to 
repeal  a  treaty,  it  can  only  be  considered  in  the  light  of  a  violation 
of  a  contract  acknowledged  to  be  binding  on  the  country.  We  do 
not  believe  the  Constitution  gave  the  House  of  Representatives  any 
direct  share  in  the  treaty-making  power  yet  that  it  had  an  indirect 
control  over  a  certain  class  of  treaties,  meaning  such  only  as  could 
not  go  into  effect  without  the  passage  of  some  act  of  Congress.  (Ibid., 
629.)  According  to  the  doctrine  maintained  by  the  advocates  of  this 
bill  there  have  never  been  any  valid  treaties  between  the  United 
States  and  foreign  nations  since  the  organization  of  the  Government, 
for  no  law  of  Congress  has  reenacted  their  articles,  as  is  attempted 
by  this  bill,  or  by  a  general  enactment  pronounced  them  to  be  the 
law  of  the  land;  for  instiince,  treaties  of  17U5  with  Great  Britain 
and  Spain.  Congress  passed  laws  making  appropriations  not  to  give 
validity  to  treaties,  but  simply  to  carry  them  into  effect.  The  House 
may,  in  the  exercise  of  power  over  some  collateral  matter  (as  money), 
interfere  with  and  perhaps  prevent  the  fulfillment  or  execution  of  a 
treaty,  but  they  ao  it  by  a  violation  of  public  faith  and  not  by 
invalidating  a  treaty  which  bound  it.  They  may  refuse  to  grant  the 
means  necessary  to  perform  the  contract,  but  they  can  not  decree  it 
to  be  no  contract.  (Ibid.,  54:1.)  It  is  a  novel  doctrine  to  pass  a  law 
declaring  a  treaty  void.  If  Statehood  be  forced  unon  us,  it  will  be 
considered  a  novel  thing — tantamount  to  a  State  declaration  to  annul 
a  treaty — and  there  ought  to  be  the  grounds  annexed  to  it  which  led 
to  the  measure.     (Ibid.,  2122.) 

We  know  of  no  precedent  of  a  legislature  repealing  a  treaty.  It  is 
therefore  an  act  of  a  peculiar  kind,  and  it  appears  to  us  necessary  that 
Congress  should  justify  it  by  a  declaration  of  their  reasons.  No 
ground  is  assigned  for  the  proposed  infraction  of  the  treaties  with  the 
tribes  in  the  Indian  Territory.  It  is  not  pretended  that  the  Indians 
have  not  executed  their  part  of  the  contract  embodied  in  those  treaties. 
They  gave  up  large  bodies  of  valuable  lands,  and  the  material  part  of 
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the  price  of  those  lands  was  the  guarantee  of  certain  rights.  It  is 
now  proposed  to  repeal  those  guarantees,  not  for  any  failure  of  con- 
sideration on  their  part,  but  on  the  ground  that  their  welfare  and  the 
welfare  of  the  whites  requires  that  the  right  thus  guaranteed  be 
annulled.  It  is  proposed  in  the  bill  (1)  to  open  our  country  to  white 
settlements;  (2)  to  extend  the  laws  of  the  United  States  ana  the  juris- 
diction of  United  States  courts  over  us;  (3)  to  abolish  tribal  relations 
and  make  us  citizens  of  the  United  States;  (4)  to  change  our  land 
titles  from  a  tenure  in  common  to  a  tenure  in  severalty.  These  meas- 
ures are  urged  as  essential  to  the  welfare  alike  of  the  Indians  and  the 
whites.  The  welfare  of  the  whites  who  made  the  contract  and  have 
received  the  price  paid  by  the  Indians  for  their  immunites  need  not  be 
considered  in  determining  the  question  whether  or  not  the  contract 
should  be  abrogated,  unless,  indeed,  it  should  appear  that  such  abro- 
gation was  absolutely  necessary  as  a  matter  of  self-preservation  that 
the  destiniction  of  the  rights  of  60,000  Indians  was  essential  to  the 
safety  of  10,000,000  whites,  which  will  not  be  pretended  in  any  quarter. 

So  far  as  the  Indians  are  concerned,  the  evidence  is  overwhelming 
and  conclusive  that  some,  at  least,  of  the  changes  proposed  instead  of 
benefiting  are  calculated  to  destroy  their  race,  and  it  will  be  seen  that 
they  are  all  in  violation  of  the  very  essence  of  the  agreement  under 
which  the  Indians  were  induced  to  cross  the  Mississippi.  As  far  back 
as  1822,  Mr.  Calhoun,  then  in  charge  of  Indian  Affairs  as  Secretary  of 
War,  called  attention  to  the  evil  effects  of  surrounding  Indian  tribes 
with  a  dense  Avhite  population.  "In  state,"  he  saj's,  in  reply  to  a 
resolution  of  the  House  of  Representatives,  "tribe  after  tribe  will 
sink  with  the  progress  of  our  settlements  and  the  pressure  of  our  pop- 
ulation into  wretchedness  and  oblivion — such  has  been  their  past 
history."  (Am.  State  Papers,  2d  Ind.  Aff.,  276.)  It  is  the  impera- 
tive duty  of  the  Government  to  adhere  to  its  treaty  stipulations  with 
the  tribes  of  the  Indian  Territory  and  to  protect  them  against  the 
attempts  being  made  upon  their  country  for  the  settlement  of  the 
whites.  To  repudiate  either  directly  or  by  any  indirection  your  solemn 
treaty  obligations  with  this  feeble  people  would  be  dishonor,  meriting 
the  scorn  of  the  civilized  world.  The  passage  of  any  law  for  the 
organization  of  a  Territorial  Government  not  acceptable  to  the  tribes 
(which  have  long  since  ably  demonstrated  their  capacity  for  self- 
government),  and  which  would  open  their  countiy  for  the  ingress  of 
the  whites,  would,  in  our  opinion,  be  such  an  infraction  of  your  obli- 
gations. The  time  has  not  arrived  for  throwing  this  country  open 
for  settlement.  Indians  in  States  are  regarded  '^as  outcasts  and 
intruders,  a  prey  for  anybody  strong  or  cunning  enough  to  defraud 
them."  Treaties  of  1866  with  the  Cnerokees,  Choctaws,  Chickasaws, 
Creeks,  and  Seminoles,  who  then  owned  all  of  what  is  now  known  as 
the  Indian  Territory  except  about  200,000  acres  in  its  northeast  corner, 
and,  as  one  of  the  results  of  the  w  ar,  were  reijuired  to  cede  a  portion 
of  it  for  the  benefit  of  their  brethren  in  Kansas,  who,  as  it  will  be 
seen,  had  been  brought  to  the  verge  of  ruin  by  the  s}  stem  of  allot- 
ments and  the  dissolution  of  their  tribal  relations. 

Practically  there  was  a  repetition  in  1866  of  what  had  occurred 
between  1830  and  1840.  Then  a  country  west  of  the  Mississippi  had 
been  purchased  for  Indians  living  east  of  that  river.  In  1866  part  of 
the  south  half  of  that  region  bad  to  be  repurchased  for  Indians  living 
in  the  north  half  of  it.     The  limits  of  the  region  guaranteed  to  the 
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emigrant  tribes  forever  had  already  been  curtailed,  and  the  object  of  the 
treaties  of  1866  was  to  provide  for  a  further  curtailment.  The  door 
was  opened  by  the  then  proprietors  of  what  is  now  known  as  the  Indian 
Territory  to  over  8,000  Inaians  from  the  State  of  Kansas,  including 
between  500  and  600  for  whom  a  home  was  purchased  in  February, 
1867,  from  the  Senecas,  Shawnees,  and  Quapaws,  which  brings  to 
notice  the  treaties  of  1867  with  those  bands  of  the  one  part,  ana  also 
with  the  Wyandotts,  Ottawas,  and  confederated  Peorias,  all  in  one 
instrument,  concluded  February  23, 1867,  and  with  the  Sacs  and  Foxes 
of  the  Mississippi  and  the  Pottawatomies  about  the  same  time,  all  hav- 
ing the  same  object — the  securing  of  homes  among  Indians  in  the 
Indian  Territory  for  Indians  who  could  not  live  in  security  among 
white  people — who  were,  in  fact,  clamorous  to  get  out  of  the  white 
man's  reacn. 

Among  the  fifteen  tribes  visited  by  Commissioner  Manypenny  in 
1853  there  was  one,  the  Wyandottes,  who,  in  case  a  Territory  was 
organized,  wanted  to  change  their  system,  and  ^*  conform  to  the  new 
order  of  things."  In  »January,  1855,  they  made  a  treaty,  which 
declares  them  sufficiently  advanced  in  civilization,  and  that ''being 
desirous  of  becoming  citizens,  their  relations  as  an  Indian  tribe  shall 
be  dissolved  and  terminated,"  except  so  far  as  their  continuance  may 
be  necessary  for  certain  purposes,  and  such  of  the  Indians  as  might 
desire  it  were  to  continue  on  a  tribal  footing.  Those  who  wished  it 
were  to  be  citizens;  their  lands  were  to  be  divided.  Those  who  were 
able  to  take  care  of  themselves  were  to  receive  patents  in  fee  simple. 

In  other  cases  lands  were  to  be  inalienable  for  five  years;  and  after 
that,  could  be  sold  only  with  the  consent  of  the  President.  It  is  doubt- 
ful whether  any  better  subjects  could  have  been  selected  for  such  an 
experiment.  As  far  back  as  1809  their  progress  in  agriculture  had 
attracted  attention.  (Morse's  Rep.  on  Ind.  Afl^s.,  Appendix,  p.  16.) 
A  report  to  Congress  Januarv  15,  1820,  places  them  in  the  front  rank 
among  Indians  who  had  made  advances  in  civilization  (2d  Ind.  Affs., 
200),  and  Judge  Burnet,  in  his  ''Notes on  the  Earlv  Settlement  of  the 
Northwest,"  speaks  from  personal  observation  of  their  rapid  advances 
in  civilization  from  1821  to  1828  (pp.  880-387)  but  the  experiment  was 
a  signal  failure.  The  treaty  was  proclaimed  (H.  Kept.,  1882)  March 
1,  1855.  Eleven  years  afterward  a  special  agent  was  employed  to 
investigate  their  affairs,  whose  statement  appears  in  the  annual  report 
of  the  Indian  OflSce  for  1866.     He  says: 

By  far  the  larj^er  part  of  the  Wyandotte«  prefer  to  continue  the  tribal  orji:anization. 
They  have  long  been  absent  from  the  lands  patented  to  them  and  are  living  in  the 
Indian  Territory.  Many  others  who  have  lived  and  acted  as  citizens  desire  to  return 
to  the  tribal  state  outside  of  tlie  encroachment  of  white  settlers.  No  matter  how 
much  they  may  try  to  live  like  white  people,  the  white's  think  Indians  have  no  rij^hta 
white  men  are  bound  to  respect.  They  are  constantly  robbe<l  of  stock  and  other 
property,  etc.  (p.  254). 

He  adds  that  both  the  citizen  and  Indian  parties  wish  to  remove  to 
the  Indian  Territory,  and  that  those  constituting  that  ''Indian  party" 
claim  to  be  the  tribe,  and  insist  that  the  Government  should  ignore  the 
others.     (lb.) 

In  February,  1867,  a  treaty  was  made  which,  after  stating  that  some 
of  the  Wyandottes,  having  sold  their  land,  are  still  poor,  ana  that  others 
had  become  citizens  who  were  not  fitted  for  the  responsibility  of  citi- 
zenship, proceeds  in  the  thirteenth  article  to  provide  u  home  for  them 
to  be  hela  'Mn  common,"  and  fona  registration  "  which  shall  show  the 
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names  of  all  who  desire  to  be  and  remain  Indians  and  in  a  tribal  con- 
dition." (Revision  of  Indian  treaties,  p.  840,  844.)  According  to  pre- 
vailing opinions  and  theories  this  was  a  step  backward,  and  ought  to 
have  an  mjurious  effect.  Practically  it  worked  precisely  the  other 
way.  The  annual  reports  from  1871  to  1877  show  a  stead jr  and  con- 
tinuous improvement  resulting  from  restoration  to  the  tribal  condi- 
tion and  tenure  in  common.  There  are  other  facts  relating  to  this 
tribe  worthy  of  serious  attention.  The  report  for  1855  shows  that  on 
the  pay  roll  for  1854  there  were  554  Wyandottes.  In  1872  (p.  38),  they 
number  at  present  222  souls;  ten  years  ago  there  were  435.  Thus, 
in  1862,  seven  years  after  they  were  made  citizens  and  their  lands 
were  divided,  the  reduction  in  their  number  was  119 — more  than  one- 
fifth — and  this  reduced  number  sustained  a  further  reduction  during 
the  next  ten  years  of  nearly-  one-half;  but  of  the  fact  that  these  Indians 
decreased  in  numbers  while  living  in  Kansas  among  white  people  and 
that  their  present  condition  is  more  favorable  to  longevity  there  can 
be  little  question. 

The  removal  of  the  Ottawas  from  Kansas  to  the  Indian  Territory  is 
worthy  of  especial  notice,  as  they  had,  with  the  evident  intention  of 
remaining  permanently  in  Kansas,  appropriated,  by  the  treaty  of  1862, 
20,640  acres  of  their  land  for  the  support  of  a  school  for  their  children. 
The  school  was  established  according  to  the  treaty,  but  was  ultimately 
managed,  as  shown  by  the  Indian  Office  report  for  1872,  page  87, 
**  wholly  for  the  benefit  of  the  whites,"  being  "of  no  assistance  or 
advantage  whatever  to  the  Indians."  An  act  of  Congress  approved 
June  10,  1872,  required  the  Secretary  of  the  Interior  to  have  the  school 

{Toperty  appraised  and  to  take  possession  of  it  for  the  benefit  of  the 
ndians.  The  property  was  appraised  at  $108,318.55,  but  the  persons 
holding  it  refused  to  turn  it  over.  Another  act  was  passed  March  3, 
1873,  providing  for  a  special  commission  to  examine  and  dispose  of 
the  matter.  Whether  the  Ottawas  ever  derived  any  further  benefit 
from  the  fund  of  which  they  were  thus  deprived  does  not  appear  in 
the  subsequent  reports.  Superintendent  Hoags,  in  whose  district  they 
live,  speaks  in  the  reports  for  1871,  page  463,  of  the  injustice  thev 
have  suffered  from  the  loss  of  their  sciiool  property  in  Kansas  as  call- 
ing loudly  for  redress  (p.  463).  The  Peonas  and  Miamies  were  also 
provided  with  homes  in  the  country  of  the  Senecas  and  Shawnees  by 
the  treatv  of  1867.  Both  tribes  in  1854  had  consented  to  a  partition 
of  their  lands,  and  both  had  become  considerably  reduced  in  numbers. 
The  Peorias  removed  to  the  Indian  Territory  soon  after  the  treaty  of 
1807  and  are  described  by  the  Commissioner  in  1872  as  intelligent, 
well  advanced  in  civilization,  and  successful  in  raising  crops  (p.  38). 
The  Miamies,  then  still  in  Kansas  on  their  allotments,  are  said,  on  page 
32  of  the  same  report,  to  be  ^'greatly  demoralized,  their  school  has 
been  abandoned,  and  their  youth  left  destitute  of  educational  advan- 
tages." The  Commissioner  adds  that  ^'considerable  trouble  has  been 
for  years  caused  by  white  settlers  locating  aggres'^ively  on  lands  be- 
longing to  these  Indians,  no  effort  for  their  exclusion  having  been  thus 
far  successful." 

One  fact  in  connection  with  Miami  lands,  which  is  stated  on  pages 
144  and  145  of  the  report  for  1874,  is  worthy  of  notice.  A  portion  of 
them,  amounting  to  2,493  acres,  were  advertised  for  sale  by  order  of 
the  Secretary  of  the  Interior  on  the  4th  November,  1873;  165  acres 
were  sold,  for  which  the  amount  received  was  $1,823.56,  from  which, 
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of  course,  was  deducted  the  expense  incurred  in  advertising.  By  a 
curious  coincidence,  the  cost  of  advertising  amounted  to  precisely  the 
same  sum.  The  land  brought  $1,823.56  and  the  advertising  bills  were 
$1,823.66.  It  is  true  that  only  165  acres  were  sold  out  of  2,493  oflfered, 
but  it  must  have  struck  the  Miamis  that  selling  land  was  expensive, 
if  75  cents  an  acre  had  to  be  paid  for  advertising  it.  In  Marc-n,  1873, 
an  act  was  passed  to  abolish  the  tribal  relations  of  the  Miamis,  under 
which  separate  lists  were  to  be  made,  on  the  one  hand  of  those  who 
wished  to  become  citizens,  and  on  the  other  hand  of  those  desiring  to 
join  the  Peorias  in  the  Indian  Territory.  Under  that  act,  out  of  the 
remnant  of  106  representing  the  500  Miamis  who  emigrated  in  1846, 
34  became  citizens  and  72  were  placed  on  the  Indian  list  to  join  the 
*'  United  Peorias  and  Miamis."  The  good  eflfect  of  this  consolidation 
has  been  seen  in  the  energy  with  which  they  have  engaged  in  enlarg- 
ing old  and  making  new  improvements.  They  have  good  houses  and 
bams  and  many  large  farms  well  stocked  with  cattle,  horses,  and  hogs. 
Their  children  have  attended  school  with  regularity,  the  attendance 
aggregating  87  out  of  a  population  of  202  (p.  103). 

The  statistics  prove  that  the  only  "  real  progress  in  civilization  " 
ever  made  by  any  considerable  number  of  fforth  American  Indians 
has  been  made  by  those  holding  land  in  common,  a  fact  which  seems 
to  have  been  completely  ignored  by  the  board  and  by  the  several 
heads  of  the  Indian  Bureau  and  Indian  Department  who  have  so  often 
recommended  the  division  of  Indian  lands.  The  history  of  Indian 
legislation  from  the  first  settlement  of  the  country  shows  that  restric- 
tions upon  alienation  were  meant  for  the  benefit  of  the  Indian,  having 
their  origin  in  the  desire  to  guard  against  danger  from  the  designs  of 
evil-disposed  white  men.  The  wisdom  of  retaming  those  restrictions 
and  the  ancient  safeguard  of  tenure  in  common  as  a  protection  against 
fraudulent  devices,  the  undersigned  can  not  doubt,  will  be  appreciated 
by  every  member  of  Congress  who  carefully  examines  the  subject. 
Such  examinations  can  not  fail  to  show  the  evils  of  the  system  and  of 
the  proposed  disintegration  by  making  citizens  of  such  tribal  members 
as  may  desire  it,  which  can  only  serve  to  stimulate  efforts  in  behalf  of 
a  few  individuals  to  divide  national  funds  held  for  the  good  of  the 
whole. 

The  conclusions  arrived  at  by  us  are:  (1)  That  the  bill  under  con- 
sideration conflicts  with  existing  treaty  stipulations;  (2)  that  while  it 
requires  justification  reasons  which  commend  yourselves  to  the  prin- 
ciples of'equity  and  good  conscience,  particularly  where  the  parties  to 
the  compact  with  the  United  States  are  weak  and  powerless  and 
depend  solely  on  the  good  faith  of  the  Government;  (H)  that  no  such 
reasons  exist  for  violating  the  treaty  stipulations  whicli  reserve  the 
Indian  Territory  exclusively  for  Indians  and  which  secure  to  the 
Cherokees,  Choctaws,  Chickasaws,  Creeks,  and  Seminoles  and  other 
tribes  the  right  of  self-government  under  the  restrictions  of  the 
United  States  Constitution;  (4)  that  even  if  there  were  no  opposing 
treaty  stipulations — no  objections  resting  on  good  faith — it  would  bo 
unwise  and  impolitic  to  throw  the  Indian  country  open  to  white  settlers 
without  the  consent  of  the  Indian  owners;  (5)  that  while  official  recom- 
mendations, some  of  them  entitled  to  the  highest  respect,  are  strongly 
in  favor  of  making  Indians  citizens  of  the  United  States,  transferring 
their  land  titles  from  the  national  tenure  in  common  to  the  individual 
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tenure  in  severalty,  experience  has  shown  that  in  the  ereat  majority  of 
cases  such  measures  instead  of  benefiting  have  proved  injurious  to  the 
Indian;  (6)  that  experience  fully  demonstrates  tnat  the  holding  of  their 
lands  in  common  bv  the  Indian  tribes  is  an  effectual  safeguard  against 
the  worst  effects  of  Indian  improvidence.  Apart  from  any  consider- 
ations of  justice  or  humanity,  it  would  be  unwise  and  unstatesmanlike 
to  adopt  measures  which,  by  destroying  that  safeguard,  would  be  cal- 
culatea  to  reduce  the  great  mass  of  them,  in  opposition  to  their  own 
earnest  protests,  to  a  state  of  hopeless  penury  and  degradation. 
Respectfully  submitted. 

A.  A.  MUDEATER, 
J.  R.  ROBITAILLB, 

L.  J.  Fish, 
Business  Committee  of  Wyandotte  Tribe. 


> 
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JOHN  A.  NORRIS. 


X£TTEB  FROM  THE  ASSISTANT  CLERK  OF  THE  COXTBT  OF  CLAIMS 
TEANSMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  COURT  IN 
THE  CASS  OF  JOHN  A.  NORRIS  AGAINST  THE  TTNITED  STATES. 


Apbil  22,  1908. — ^Referred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


CJouRT  OF  Claims,  Clerk's  Office, 

Washington,  April  ^JT,  1908. 
Sir:  Pursuant  to  the  order  of  the  court,  I  transmit  herewith  a 
certih'ed  copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the  United 
States  Senate,  under  the  act  of  March  3,  1887,  known  as  the  Tucker 
Act 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims. 
Hon.  Charles  W.  Fairbanks, 

Presideiit  of  the  Senate. 


[Court  of  Cl&ims.    Congressional  No.  10942-R.    John  A.  NorriB  v.  The  United  States.] 
STATEMENT  OF  CASE. 

The  claim  in  the  above-entitled  case  for  difference  between  sea  pay  and  shore  pay 
whilst  claimant  was  serving  as  an  ofiicer  in  the  Navy  of  the  United  States,  upon 
receiving  and  other  ships  belonging  to  the  Navy,  was  transmitted  to  the  court  by 
Senate  resolution  on  the  4th  day  of  June,  1902,  referring  Senate  bill  No.  5949,  for 
proieediegs  and  report  under  the  provisions  of  the  act  of  Congress  approved  March 
8,  18H7. 

The  case  was  brought  to  a  hearing  on  its  merits  on  the  13th  day  of  April,  1908. 

Messrs.  George  A.  &  William  B.  King  appeared  for  the  claimant,  and  the  Attorney- 
General,  by  John  Q.  Thompson,  esq.,  his  assistant  and  under  his  direction,  appeared 
for  the  defense  and  protection  of  the  interests  of  the  United  States. 

The  claimant  in  his  petition  makes  substantially  the  following  allegations: 

This  claim  was  previously  prepented  to  the  proper  accounting  officers  of  the  Treas- 
ury Department  for  settlement  and  was  allowed  by  such  accounting  officers  under 
the  decision  of  this  court  and  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Strong  V.  The  United  States  (125  U.  S.,  656),  the  sum  thus  allowed  being  $108.8.S. 
This  a<!tion  was  reported  to  Congress  by  the  Secretary  of  the  Treasury  for  appropri- 
ation. In  appropriating  for  said  allowance  (and  others  of  like  character)  Congress 
made  the  following  proviso: 

That  no  part  of  any  one  of  the  claims  to  which  this  appropriation  is  applicable 
shall  be  paid  therefrom  which  accrued  more  than  six  years  prior  to  the  date  of  the 
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let  Session.      \  \  No.  446. 


JOHN  A.  NORRIS. 


I<STTEB  FROM  THE  ASSISTANT  CLEBK  OF  THE  COXTBT  07  CLAIMS 
TRANSMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  COURT  IN 
THE  CASS  OF  JOHN  A.  NORRIS  AGAINST  THE  UNITED  STATES. 


Afbil  22,  1908. — Referred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


CJouRT  OF  Claims,  Clerk's  Office, 

Washington,  April  ^1,  1908. 
Sir:  Pursuant  to  the  order  of  the  court,  I  transmit  herewith  a 
certitied  copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the  United 
States  Senate,  under  the  act  of  March  3,  1887,  known  as  the  Tucker 
Act 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims. 
Hon.  Charles  W.  Fairbanks, 

President  of  the  Senate. 


[Court  of  Claims.    Congressional  No.  10942-R.    John  A.  Norrls  v.  The  United  States.] 
STATEMENT  OF  CASE. 

The  claim  in  the  above-entitled  case  for  difference  between  sea  pay  and  shore  pay 
whilst  claimant  was  serving  as  an  officer  in  the  Navy  of  the  United  States,  upon 
receiving  and  other  ships  belonging  to  the  Navy,  was  transmitted  to  the  court  by 
Senate  resolution  on  the  4th  day  of  June,  1902,  referring  Senate  bill  No.  6949,  for 
proceediegs  and  report  under  the  provisions  of  the  act  of  Congress  approved  March 
3,  18M7. 

The  case  was  brought  to  a  hearing  on  its  merits  on  the  13th  day  of  April,  1908. 

Messrs.  George  A.  &  William  B.  King  appeared  for  the  claimant,  and  the  Attorney- 
General,  by  Jolm  Q.  Thompson,  esq.,  his  assistant  and  under  his  direction,  appeared 
for  the  defense  and  protection  of  the  interests  of  the  United  States. 

The  claimant  in  his  petition  makes  Hubstantially  the  following  allegations: 

This  claim  was  previously  presented  to  the  proper  accounting  officers  of  the  Treas- 
ury Department  for  settlement  and  was  allowed  by  such  accounting  officers  under 
the  decision  of  this  court  and  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Strong  V.  The  United  States  (125  U.  S.,  656),  the  sum  thus  allowed  being  I108.8S. 
This  action  was  reported  to  Congress  by  the  Secretary  of  the  Treasury  for  appropri- 
ation. In  appropriating  for  said  allowance  (and  others  of  like  character)  Congress 
made  the  following  proviso: 

That  no  part  of  any  one  of  the  claims  to  which  this  appropriation  is  applicable 
shall  be  paid  therefrom  which  accrued  more  than  six  years  prior  to  the  date  of  the 
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filing  of  the  petition  in  the  Conrt  of  Claims  upon  which  the  jud|i^ent  was  rendered, 
whichi  being  affirmed  by  the  Supreme  Court,  has  been  adopted  by  the  accounting 
officers  as  the  basis  for  the  allowance  of  said  claim. 

Thereafter,  pursuant  to  said  proviso,  the  accounting  ofiicers  readjusted  said  claim 
for  such  difference  of  pay  as  the  same  had  b^n  settled  under  the  said  decision  in 
United  States  against  Strong,  and  refused  to  allow  that  portion  which  accrued  more 
than  six  years  prior  to  July  17,  1880,  the  date  on  which  the  petition  in  the  said  case 
of  Strong  V,  The  United  States  was  filed  in  the  Court  of  Claims.  UpK)n  such  read- 
justment there  was  found  to  be  due,  and  then  paid  to  John  A.  Norris,  out  of  said 
appropriation,  the  sum  of  $29.10,  being  the  amount  which  accrued  subsequent  to 
July  16,  1880,  and  to  which  said  proviso  did  not  relate. 

The  accounting  officers  also  found  that  the  difference  in  pay  between  that  received 
prior  to  July  16,  1880,  and  that  to  which  John  A.  Norris  would  have  been  entitled 
under  the  decision  in  United  States  against  Strong  had  Congress  not  prohibited  the 
payment  of  the  same,  was  $79.73. 

Sul^equent  appropriation  statutes  have  contained  the  same  proviso,  and  the 
accounting  officers  oi  the  Treasury,  pursuant  to  said  provisions,  have  continuously 
re'used  to  allow  this  and  other  8imilar  claims,  and  the  same  are  still  unpaid. 

Tlie  court,  upon  the  evidence  and  the  report  of  the  Treasury  Department,  and  after 
considering  bnefs  and  arguments  of  counsel  on  both  sides,  makes  the  following 

FINDINGS  OF  FACT. 

I.  The  claimant  is  a  citizen  of  the  United  States,  a  captain  on  the  retired  list  of  the 
United  States  Navy,  and  a  resident  of  the  city  of  Washmgton  and  District  of  Colum- 
bia. His  claim,  under  the  decision  of  the  Supreme  Court  of  the  United  States  in 
United  States  v.  Strong  (125  U.  S.,  656),  was  adjusted  by  the  accounting  officers, 
reported  to  Congress,  and  appropriated  for  as  alleged  in  the  petition. 

The  amount  found  due  John  A.  Norris  by  the  accounting  officers  under  said  deci- 
sion was  $108.83;  the  amount  paid  him  was  $29. 10;  the  amount  suspended  under  the 
proviso  of  the  act  of  Congress  approved  September  30,  1890,  and  which  still  remains 
unpaid  is  seventy-nine  dollars  and  seventy- three  cents  ($79.73). 

By  the  Court. 

Filed  April  20,  1908. 

A  true  copy  of  the  findings  of  fact  as  filed  by  the  coort 

Test  this  2l8t  day  of  April,  1908. 

[seal.]  John  Randolph, 

AsiistarU  Cterk  Court  of  Ckmni. 
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GEORGE  H.  BELLAMY,  ADMINISTRATOR. 


LETTER  FROM  THE  ASSISTANT  CIiEBK  OF  THE  COXTBT  OF  CLAIMS 
TBANSMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  COUBT  IN 
THE  CASS  OF  GEOBGE  H.  BELLAMY,  ADMINISTBATOB  OF  JOHN 
H.  THEES,  DECEASED,  AGAINST  THE  UNITED  STATES. 


Afbil  22,  1908.'Beferred  to  the  Ck)mmittee  on  Claims  and  ordered  to  be  printed. 


Court  of  Claims,  Clerk's  Office, 

Washington^  April  21^  1908. 
Sir:  Pursuant  to  the  order  of  the  court  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the 
United  States  Sena\e,  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims. 

Hon.  Charles  W.  Fairbanks, 

President  of  the  Senate. 


[Court  of  Claims.    Congreffdonal,  No.  11579.    George  H.  Bellamy,  administrator  of  the  estate  ol 
John  H.  Thees,  deceased,  v.  The  United  States.] 

i9TATEMENT  OF  THE  CA8R. 

Senate  bill  6050  was  referred  to  the  court  April  26,  1904,  by  resolution  of  the 
United  States  Senate,  under  an  act  of  Congress,  approved  March  3,  1887,  known  as 
the  Tucker  Act 

["  Fifty-eighth  Congress,  second  session.] 

*'A  bill  For  the  relief  of  George  H.  Bellamy,  administrator  of  the  estate  of  John  H.Thees,  deceased. 

**Be  it  enacted  by  the  Senate  and  Ho^iseof  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  any  money  in  the  Treasury  of  the  United  States  not 
otherwise  appropriated,  to  George  H.  Bellamy,  administrator  of  the  estate  of  John 
H.  Thees,  deceased,  of  Brunswick  County,  North  Carolina,  the  sum  of  seven  thousand 
five  hundred  dollars,  in  full  compensation  for  salt  and  a  salt  factory  taken  and  used 
by  the  United  States  military  authorities  after  the  close  of  the  late  war  of  the 
rebellion.*' 

In  a  petition  filed  on  the  4th  day  of  April,  1905,  claimant  makes  the  following 
allei^tions: 

That  claimant's  decedent,  John  H.  Thees,  was  loyal  to  the  Government  of  the 
United  States  throughout  the  civil  war  and  during  said  time  was  a  resident  of  Bruna- 
wick  County,  State  of  North  Carolina. 
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That  daring  the  occopation  of  that  locality  by  the  United  States  troops  the  fol- 
lowing items  of  property  owned  b}'  said  decedent  were  taken  from  his  premises  by 
the  officers  of  the  United  States  Uovemment  and  appropriated  to  the  use  of  the 
United  States: 

1,500  bushels  of  salt,  valued  at  $3  per  bushel $4,500 

Three  houses  taken  and  removed  by  the  troops  and  used  by  the  United  States 
Government,  valued  at — 

Lumber „ 1,300 

Bricks 500 

Saltpans,  valued  at 1,200 

Being  a  total  valuation  of 7,500 

The  said  salt  factory  and  works,  bricks,  mill,  and  salt  were  taken  and  appropriated 
and  used  by  said  United  States  troops  in  1865,  after  the  close  of  the  war,  some  time 
after  the  capture  of  Southport  by  troops  from  Fort  Johnson,  in  said  city  of  South- 
port  (then  Smithville). 

On  the  8th  day  of  April,  1908,  the  case  was  brought  to  a  hearing  on  its  merits. 

Messrs.  Hayden  &  Yarrell  appeared  for  plaintiff  and  the  Attorne3'-General  by 
Percy  M.  Cox,  esq.,  his  assistant,  and  under  his  direction,  appeared  for  the  defense 
and  protection  of  the  interests  of  the  Government. 

The  court,  upon  the  evidence  adduced  by  the  claimant,  none  being  adduced  bv 
the  defendants,  and  after  considering  the  briefs  and  ar8:ument  of  counsel  on  both 
Bides,  makes  the  following 

FINAING8  OF  FACT. 

I.  John  H.  Thees,  deceased,  was  loyal  to  the  Government  of  the  United  States 
jthroughout  the  late  dvil  war. 

II.  During  said  period  the  military  forces  of  the  United  States,  by  proper  authority, 
for  the  use  of  the  Army,  took  from  the  claimant's  dece<lent  in  Brunswick  Ck)nnty, 
fitate  of  North  Carolina,  property  of  the  kind  and  character  described  in  the  petition, 
•which  at  the  time  and  place  of  taking  was  reasonably  wbrth  the  sum  of  eighteen 
hundred  and  twenty  dollars  ($1,820),  no  part  of  which  appears  to  have  been  paid. 

III.  The  claim  herein  was  never  presented  to  any  officer  or  Defmrtment  of  the 
Government  prior  to  its  presentation  to  Congress  and  reference  to  this  court  by 
resolution  of  the  United  States  Senate,  as  hereinbefore  set  forth  in  the  statement 
of  the  case,  and  no  satisfactory  reason  is  adduced  showing  why  the  bar  of  any 
statute  of  limitation  should  be  removed  or  which  shall  excuse  the  claimant  for 
not  having  resorted  to  any  established  legal  remedy. 

By  the  Court. 
Filed  April  13,  1908. 
A  true  copy. 

Test  this  2l6t  day  of  April,  A.  D.  1908. 
[^mAL.3  .John  Randolph, 

AuiitatU  Clerk  Court  oj  ClaimM. 

o 
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MEMORIAL  PROTESTING  AGAINST  LEGISLATION  AUTHORIZING  ISSU- 
ANCE OF  FEE-SIMPLE  PATENTS  FOR  INDIAN  ALLOTMENTS,  ETO. 


Mr.  Curtis  presented  the  following 

KBKOBIAIi  BY  S.  M.  BBOSIXTS,  AGEKT  INDIAN  BIGHTS  ASSOCIA- 
TION, FBOTESTING  AGAINST  LEGISLATION  AUTHOBIZING  THE 
ISSXJANCS  OF  FEE-SIMPLE  PATENTS  FOB  INDIAN  ALLOTMENTS 
AND  I^XJBJEICTING  THEM  TO  TAXATION  AS  A  PUNISHMENT  TO 
DBXrNKiBDS  AND  TO  INDIAN  PABENTS  WHO  BEFUSE  TO  PEB- 
MIX  THETB  CHILDBEN  TO  ATTEND  SCHOOL. 


AfbUi  22,  190S.— Ordered  to  b^  priiitM. 


Washington,  D.  C,  April  22, 1908. 
To  the  Senate  of  the  United  States: 

The  Secretary  of  the  Interior  and  the  Commissioner  of  Indian 
Affairs  ur^e  upon  Congress  (H.  Doc.  No.  790;  S.  Doc.  No.  396)  the  desir- 
ability ana  need  of  secuting  authority  of  law  to  issue  a  fee-simple  patent 
to  any  Indian  allottee  not  now  authorized  to  alienate  his  land,  who,  after 
warning  '*  persists  in  disobedience  to  the  laws  of  the  State  *  *  ♦ 
or  of  tne  United  States,"  and  when  such  patent  is  issued  all  restric- 
tions as  to  sale,  incumbrance,  or  taxation  of  the  allotment  shall  be 
removed. 

The  reasons  advanced  by  these  officials  as  showing  the  need  for  the 
proposed  legislation  are  twofold:  First,  in  cases  where  parents  refuse 
to  permit  their  children  to  be  educated  by  ajbtendance  at  scJ;iool,  and, 
second,  to  such  Indians  as  persist  iu  the  habit  of  drunkenness. 

Practically  all  the  75,000  trust  patents  issued  for  lands  allotted 
Indians  contain  the  provisions  whereby  the  United  States  contracts 
that  it  '*  does  and  will  hold  the  land  thus  allotted  for  the  period  of 
twenty-five  years  in  trust,"  *  *  *  at  the  termination  of  which 
period  it  will  issue  a  patent  in  fee  simple  free  of  all  incumbrances. 

While  to  execute  a  final  patent  to  allottees  under  the  conditions  men- 
tioned partakes  of  the  nature  of  a  concession,  it  is  evidently  intended 
in  this  instance  as  a  penalty,  since  it  is  in  violation  of  the  terms  of  the 
trust  patent,  which  provide  that  the  land  shall  not  be  taxable  during 
the  life  of  the  trust.  It  is  proposed  to  impose  a  penalty  for  an  offense 
which  has  not  been  establishea  by  a  conviction  in  a  properly  consti- 
tuted court.  The  judgment  is  to  be  pronounced  by  the  Indian  Office, 
which  must  depend  chiefly  for  its  information  upon  its  employees  in 
diarge  of  the  allotted  Indians,  who  are  liable,  as  experience  has  shown, 
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to  be  ^ided  by  their  prejudices,  which  may  subject  the  allottees  to 
great  injustice.  It  evidently  will  be  safer  to  leave  the  enforcement  of 
compulsory  education  laws  to  State  authorities,  since  it  is  the  interest 
of  the  State  to  educate  its  inhabitants;  but  in  the  event  of  failure  on 
the  part  of  the  State  to  execute  its  laws,  it  is  believed  the  Federal 
Government  can  step  in  under  present  statutes  and  invoke  its  author- 
ity, since  it  has  reseiTed  its  dominion  over  Indians  in  the  enabling  acts 
admitting  the  various  States  into  the  Union. 

That  ^ass  of  allottees  who  may  refuse  to  permit  their  children  to 
be  educated  is  evidently  composed  of  the  most  ignorant  Indians,  who 
will  be  the  least  able  to  protect  their  property  interests,  and,  if  given 
power  to  dispose  of  their  allotments,  their  holdings  will  be  soon  dissi- 
pated and  their  families  impoverished  and  less  concern  for  educating 
their  children  than  before. 

In  the  case  of  drunkards  the  proposed  law  would  be  welcome  often- 
times by  them,  since  it  would  afford  the  opportunity  through  funds 
derived  from  the  sale  of  their  lands  to  satisfy  their  thirst  for  strong 
drink,  so  that  in  neither  class  of  cases  is  it  at  all  likely  that  the  object 
sought  for  be  secured,  but  on  the  other  hand  the  allottee  would  undoubt- 
edly sink  to  a  lower  level  in  ignorance  and  drunkenness. 

The  ''Burke  Act,"  approved  May  8,  1906,  which  was  urged  by  the 
Government  officials,  provides  for  granting  a  fee-simple  patent  to  an 
Indian  who  is  competent  and  capable  of  managing  his  allotment,  and 
the  Commissioner  of  Indian  Affairs  (Annual  Kept.,  1907)  states  that 
the  safest  test  of  competency  is  the  *'♦  ♦  ♦  industry  and  thrift 
of  the  applicant  ♦  *  ♦  to  justify  the  Government  in  trusting  him 
with  his  own  land." 

While  it  seems  that  capability  and  competency  have  been  heretofore 
the  requisites  to  entitle  an  allottee  to  full  control  of  his  lands,  to  be 
bestowed  by  way  of  reward  and  honor  on  highly  deserving  Indians, 
it  is  now  proposed  to  force  similar  control  of  their  allotments  upon 
incompetent  and  incapable  Indians  as  a  punishment,  a  penalty,  to  be 
inflicted  upon  lawbreakers  and  drunkards.  The  mere  statement  of  the 
case  shows  its  unreasonableness. 

Protest  is  made  against  abandoning  the  humane  policy  followed  for 
over  a  quarter  of  a  century  of  protecting  those  classes  of  allottees 
most  in  need  of  aid,  and  adopting  a  course  that  will  make  subject  their 
homes  to  alienation  and  forfeiture  and  reduce  their  families  to  penury. 

S.  M.  Brosius. 


60th  Congress,  I  SENATE.  J  Document 

l8t  8e8»um.      J  j    No.  449. 


ATTENDANCE   OF  MEMBERS   OF  FOREST   SERVICE   AT 
MEETINGS  AND  CONVENTIONS  DURING  1907. 


LETTER 

FROM 

THE  SECRETARY  OF  AGRICULTURE, 

TRANBMimKOi 

BY  DnUSCnON  07  THE  PRESIDENT  AND  IN  BESPONSE  TO 
SENATE  BES0LX7TI0N  NO.  167,  INFORMATION  IN  BEGABD  TO 
THE  ATTENDANCE  OF  MEMBEBS  OF  THE  FOBEST  SEBVICE  AT 
MEETINGS  AND  CONVENTIONS  DT7BING  THE  TEAB  1007,  ETC., 
AND  SHOWING  THAT  A  STATEMENT  WITH  FULL  DETAILS  AS 
CALLED  FOB  BY  THE  BESOLXJTION  IS  BEING  PBEPABED. 


Afbil  28, 1908.— Referred  to  the  Committee  on  Agriculture  and  Forestry  and  ordered 

to  be  printed. 


Department  of  Agriculture, 

Office  of  the  Secretary, 

Washington^  April  27,  1908. 
To  th^  Senate: 

By  direction  of  the  President,  in  pursuance  of  Senate  resolution 
No.  157,  I  have  the  honor  to  sajy  that  a  statement  showing  in  full  the 
attendance  of  members  of  the  I^orest  Service  at  meetings  and  conven- 
tions during  the  year  1907,  with  full  details  as  called  for  by  the  reso- 
lution, is  being  prepared  as  rapidly  as  possible. 

It  is  customary  for  users  of  the  national  forests,  both  stockmen  and 
others,  to  request  the  attendance  of  forest  oflScers  at  their  gatherings, 
in  order  that  questions  concerning  the  methods  of  regulating  the  use 
of  the  forests  may  be  adjusted  with  the  least  possible  friction,  in  a 
spirit  of  friendly  cooperation,  and  with  reference  to  the  best  interests 
of  all  concerned.  It  is  also  customary  for  forest  supervisors  to  hold 
meetings  with  local  stockmen  as  the  most  expeditious  and  satisfactory 
means  of  arranging  allotments  of  range  and  settling  range  disputes. 
By  far  the  greater  number  of  these  meetings  and  conventions  are 
attended  only  by  local  officers,  so  that  to  present  the  information  called 
for  by  the  resolution  it  is  necessary  to  receive  special  reports  from  all 
chief  inspectors  and  forest  supervisors.     These  have  been  called  for 
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by  telegrams  sent  to  123  forest  oflScers.  It  will  also  be  necessary,  in 
order  to  ascertain  the  expense  involved,  to  gather  the  data  from  large 
numbers  of  vouchers  in  the  Treasury.  The  work  will  be  pushed  with 
all  possiblediligence,  and  a  final  report  should  be  ready  in  about  ten  days. 

Since  the  specific  and  detailed  information  called  for  by  the  resolu- 
tion necessarily  involves  so  much  labor  that  it  can  not  be  completed  at 
once,  I  gladly  take  the  present  opportunity  to  outline  briefly  but  com- 
prehensively the  objects  and  methods  of  the  Forest  Service  as  to 
attendance  upon  meetings  and  conventions  of  all  kinds. 

Members  of  the  Forest  Service  attend  meetings,  official  or  unoffi- 
cial, for  three  purposes: 

(1)  Improvement  of  the  efficiency  of  the  national  forest  administra- 
tion through  instruction  of  forest  officers  in  their  duties  and  conference 
with  each  other  concerning  their  work. 

These  are  official  meetings  of  the  Forest  Service.  They  are  schools 
of  instruction  or  institutes,  at  which  practical  difficulties  of  adminis- 
tration are  discussed,  in  the  light  of  actual  experience,  to  the  end  that 
the  methods  which  have  been  found  most  desirable  may  be  brought 
out,  judgment  trained,  standards  raised,  and  practice  made  uniform 
along  the  best  lines.  These  meetings  have  immensely  increased  the 
efficiency  of  forest  officers  and  the  practical  usefulness  of  the  national 
forests.  Kanger  meetings  are  arranged  by  each  supervisor  at  such 
times  as  the  men  can  be  brought  together  most  advantageously,  and  it 
it  now  planned  that  every  supervisor  shall  hold  one  such  meeting  each 
year.  Other  meetings  bring  together  supervisors;  others  again 
mspectors. 

When  possible  instruction  is  given  by  superior  officers  from  the  six 
inspection  district  headquarters  or  from  Washington.  Such  officers 
either  attend  a  considerable  series  of  different  meetings,  with  dates  so 
arranged  as  to  permit  of  a  regular  tour  of  instruction,  or  make  their 
attendance  incidental  to  the  transaction  of  other  public  business.  In 
certain  cases  such  meetings  are  called  with  special  reference  to  the  con- 
venience of  the  forester  or  other  administrative  officers  at  some  point 
where  the  presence  of  one  of  these  officers  is  required  by  other  business, 
as,  for  example,  when  they  are  invited  to  attend  some  convention  inter- 
ested in  national  forest  administration.  Manv  meetings,  however,  are 
arranged  without  involving  a  permanent  record  in  Washington.  Until, 
therefore,  the  reports  from  forest  supervisors,  which  I  have  called 
for  by  telegrams,  can  be  received,  no  detailed  statement  concerning 
these  meetings  can  be  made.  Presumably  about  fifty  such  meetings 
were  held  during  1907. 

(2)  Forest  officers  attend  meetings  of  users  of  the  national  forests  to 
learn  their  views,  discuss  their  needs,  and  explain  the  objects  and 
methods  of  the  Government. 

Such  meetings  include  local  informal  gatherings,  meetings  of  regu- 
larly organized  associations,  local,  State,  or  national,  and  conventions 
representing  interests  affected  by  the  national  forests.  To  refuse  such 
opportunities  for  mutual  conference,  for  the  removal  of  tnisunder- 
standings,  and  for  the  promotion  of  action  along  Hues  approved,  eni> 
ported,  and  modified  by  public  sentittiMt  I  abould  conHtdor  a  ^erloud 
mistake  in  judgment.   *Tlie  ♦**rti»  ilt  of  such  conferences  hag 

been  to  remove  misanden  sitioti  on  the  part  of  users  of 

the  forests,  either  tJ^**  L^^y  ^"^  j**"*^  c^um  i 

plaint  and  remoi  ferinx^i^iiitiun 
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the  users  themselves  that  their  demands*  were  inconsistent  with  the 
greatest  good  to  the  greatest  number.  So  commonly  at  these  confer- 
ences has  dissatisfaction  been  replaced  by  approval  of  the  course  of 
the  Forest  Service  that  it  has  been  assumea  at  times  that  the  result 
was  due  t^»  some  form  of  coercion  or  manipulation.     • 

To  the  best  of  my  knowledge  and  belief  such  a  charge  is  altogether 
without  foundation,  nor  have  any  facts  to  establish  such  a  charge, 
bej^ond  the  unsupported  assertion  of  a  belief  that  the  charge  was  true, 
ever  reached  my  attention.  If  any  facts  exist  tending  to  show  the 
stifling  of  public  opinion  by  acts  of  forest  oflScers,  1  earnestly  hope 
that  they  will  be  brought  forward.  This  matter  was  investigated  by 
the  Committee  on  Expenditures  in  the  Department  of  Agricultui'e, 
upon  the  basis  of  charges  made  during  the  second  session  of  the  Fifty- 
ninth  Congress.  The  findings  of  the  committee  were  presented  on 
March  1,  1907,  in  House  Report  No.  8147,  second  session.  Fifty-ninth 
Congress,  pages  22-27. 

Many  of  these  meetings  are  of  so  local  a  character  that  no  official 
record  of  them  is  preserved  in  the  Washington  office.  The  stockmen 
of  a  county,  the  sawmill  owners  of  a  valley,  or  some  similar  body  of 
citizens  hold  a  meeting  to  discuss  their  joint  interests  and  invite  the 
forest  supervisor  to  be  present.  Naturally  his  attendance  is  incidental 
to  his  duty  of  administering  his  forest  in  the  best  interest  of  the  public. 
If,  however,  the  meeting  is  that  of  a  large  body  of  forest  users,  invi- 
tations to  be  present  are  generally  received  by  one  or  more  of  the 
chief  administrative  officers  and  experts  of  the  service.  So  far  as  pos- 
sible it  has  been  my  policy  that  such  invitations  should  be  accepted, 
and  in  the  absence  of  occasion  for  changing  the  practice  it  is  emphat- 
ically my  purpose  to  continue  it.  If  it  were  necessary  to  do  so  I 
should  consider  it  wise  for  representatives  of  the  Forest  Service  to 
seek  such  opportunities  to  come  into  direct  touch  with  those  with 
whom  it  has  business  dealings,  or  those  whose  interests  the  forests 
serve.  In  point  of  fact,  however,  it  is  not  necessary  to  seek  the  oppor- 
tunity; on  the  contrary,  it  is  impossible  with  the  present  force  avail- 
able to  accept  more  than  a  fraction  of  the  invitations  received. 

As  a  result  of  its  business  dealings  with  users  of  the  forests,  the 
Government  received  last  year  over  *1, 570,000.  From  the  standpoint 
of  ordinary  business  practice  it  would  be  a  most  short-sighted  economy 
to  begrudge  the  relatively  small  expense  incurred  in  coming  to  the 
best  possible  understancfing  with  these  users.  From  the  broader 
standpoint  of  serving  the  public  by  making  the  forests  useful  to  the 
general  prosperity  and  upouilding  of  the  country,  such  an  attitude 
would  be  utterly  wrong. 

(3)  Members  of  the  Forest  Service  also  attend  and  address  meetings 
to  promote  education  of  the  general  public  concerning  forestry,  in 
accordance  with  the  duty  laid  by  law  upon  the  Department  to  ditfuse 
the  useful  information  which  it  gathers. 

Theae  educational  addresses  are  demanded  from  the  Forest  Service 
reater  numbers  than  it  is  possible  for  the  Service  to  supply. 
Itse^is  for  tljetn  come  from  associations  of  lumbermen  and  other 


trade  asKociations  directly  interested  in  the  supply  of  forest  products. 
chamberd  of  commerce,  boards  of  trade,  commercial  clubs,  farmers' 
eluh^^  colleger,  schools,  profenRional  bodies,  and  a  great  variety  of 
pnV^lic  a**t5ociationt^  and  fiftsemhJages.  Most  of  the  persons  who  make 
Iheae  addresses  do  so  incidentaily  to  the  performance  of  other  duties. 
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In  certain  cases  the  opportunity  of  instruction  offered  and  the  ina- 
bility of  the  administrative  force  to  meet  it  has  justified  the  assi^- 
ment  for  a  longer  or  shorter  time  of  some  person  specially  qualified  to 
take  up  this  work.  As  nearly  as  can  be  stated  at  the  present  time 
the  total  number  of  invitations  to  address  such  meetings  which  were 
accepted  during  the  past  year  was  about  500.  A  more  exact  state- 
ment must  await  the  completion  of  the  work  now  under  way  to 
prepare  all  the  information  called  for  by  the  Senate  resolution. 

Iixlucational  addresses  have  always  been  one  of  the  important  forms 
of  activity  not  merely  of  the  Forest  Service  but  of  the  entire  Depart- 
ment. Along  with  the  publications  of  the  Department,  they  have 
served  the  primary  purpose  for  which  the  Department  was  created — 
namely,  to  add  to  tne  general  well-being  through  the  spread  of  the 
best  t^nowledge  obtainable  as  to  how  to  make  our  land  most  pro- 
ductive. In  the  Forest  Service  this  educational  work,  through  publi- 
cations and  addresses,  goes  hand  in  hand  with  practical  demonstrations 
of  the  methods  of  forestry  on  the  ground.  Previous  to  February  1, 
1905,  it  fonned  the  main  part  of  the  work  of  the  Service.  This  work 
in  its  entirety  has  been  approved  by  successive  Congresses  through 
annual  appropriations  for  its  suppoit.  It  is  most  important  because 
it  constitutes  the  means  by  which  the  Depai*tment  is  able,  in  the 
interests  of  the  entire  country,  to  promote  the  practice  of  forestry 
among  the  private  owners  of  lorest  lands,  whose  holdings  comprise 
more  than  three-fourths  of  the  forests  of  the  country.  While  the 
appropriations  for  this  work  are  altogether  inadequate  to  meet  the 
opportunity  created  by  the  public  demand  for  information,  I  consider 
it  of  the  utmost  importance  to  spread  the  knowledge  of  forestry  as 
widely  as  possible. 

In  a  word,  the  work  concerning  which  information  is  sought  by  the 
Senate  resolution  is,  in  my  judgment,  of  great  public  value.  Its  pur- 
poses are  to  improve  the  administration  of  the  national  forests,  to 
make  them  more  useful  to  the  men  who  depend  on  them,  and  to  im- 
prove the  methods  which,  as  a  nation,  we  apply  to  the  forest,  which 
IS  one  of  our  most  fundamental  sources  of  economic  strength. 
Very  respectfully, 

James  Wilson,  Secretary. 


60th  C0NGBE88, )  SENATE.  j  Doodmbnt 
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TRANSFER  TO  BANK  OF  INDOCHINA  OF  CERTAIN  LOT 
OF  LAND  AT  PEKING,  CHINA. 


MESSAGE 

FROM   THB 


PRESIDENT  OF  THE  UNITED  STATES, 

TRANSMITTIKQ 

A  COKMXTNIOATION  FROM  THE  SECBETABY  OF  STATE  SX7BMIT- 
TING  A  DBAET  OF  A  BUX  FBOVTDING  FOB  THE  TBANSFEB  TO 
THE  BANK  OF  INDO-CHINA  OF  A  CEBTAIN  LOT  OF  LAND 
LOCATED  AT  PEKING,  CHINA. 


April  24,  1908. — Read,  referred  to  the  Committee  on  Foreign  Relations,  and  ordered 
to  be  printed  with  illustration. 


To  the  Senate  and  Home  of  Representatives: 

I  transmit  herewith  for  the  consideration  of  the  Congress  a  com- 
munication from  the  Secretary  of  State  submitting  a  draft  of  a  bill 
providing  for  the  transfer  to  the  Bank  of  Indo-China  of  a  certain  lot 
of  land  located  at  Peking,  China,  and  now  the  property  of  the  United 
States,  said  transfer  bemg  in  consideration  of  the  transfer  to  the 
United  States  by  the  Bank  of  Indo-China  of  three  lots  of  land  located 
in  the  said  city. 

Theodore  Roosevelt. 

The  White  House,  April  21^,  1908. 


The  President: 

I  have  the  honor  to  inclose  herewith,  with  the  recommendation  that 
it  be  submitted  to  the  Congress  of  the  United  States  for  enactment, 
draft  of  a  bill  providing  for  the  transfer  to  the  Bank  of  Indo-China  of 
a  certain  lot  of  land  located  at  Peking,  China,  and  now  the  property 
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of  the  United  States,  said  transfer  being  in  consideration  of  the  trans- 
fer to  the  United  States  by  the  Bank  of  Indo-China  of  three  lots  of 
land,  located  in  the  said  city. 

A  memorandum  giving  the  reasons  why  the  exchange  is  desired,  and 
a  plat  showing  the  relative  locations  and  dimensions  of  the  several 
lots,  are  inclosed  herewith, 

Respectf  ull}'  submitted. 

Elihu  Root. 

Department  of  State, 

Washington^  April  33,  1908. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  aasemhhd^  That  the  Secretary  of  State  be,  and  he  is  hereby,  authorized 
to  transfer  to  the  Bank  of  Indo-China  a  certain  lot  of  land  situated  at  Peking,  China, 
and  now  belonging  to  the  United  States,  said  lot  being  designated  as  XYZ  on  the 
plat  on  file  in  the  Department  of  State  entitled  **Plat  showing  the  property  situated 
at  Peking,  China,  to  be  exchanged  between  the  United  States  and  the  Bank  of 
Indo-China,"  and  marked  with  file  No.  3565/45-47;  said  lot  XYZ  being  described 
by  metes  and  bounds,  as  follows: 

Starting  from  the  point  *'o''  of  lot  "C,"  thence  north  81®  58^  west  54  feet  to  the 
point  **p,"  the  place  of  beginning  in  describing  lot  **XYZ;"  thence  south  4®  SO' 
west  72  feet  to  a  point  "r;"  thence  north  77°  56^  west  67  feet  to  the  point  **a;" 
thence  north  12°  4^  east  10  feet  to  the  point  "t;"  thence  south  77°  56'  east  50  feet 
to  the  point  **u;"  thence  north  12°  4'  east  7  feet  to  the  point  "v;"  thence  south 
85°  24'  east  6  feet  to  the  point  **  w;"  thence  north  4°  SO' east  54  feet  to  the  point 
"y;"  thence  south  81°  58'  east  10  feet  to  the  point  "p/' 

The  said  lot  to  be  transferred  to  the  said  Bank  of  Indo-China  in  exchange  for 
certain  lots  of  land  situated  at  Peking,  China,  and  now  belonging  to  the  said  bank, 
said  lots  being  cU  signated  as  A,  B,  and  C  on  the  said  plat  and  described  by  metes 
and  bounds,  as  follows:  « 

LOT  A. 

The  starting  point  marked  *'a"  on  the  plat  is  the  intersection  of  the  west  side  of  the 
west  wall  of  the  house  built  and  formerly  owned  by  H.  G.  Sijuiers,  and  being  situated 
upon  the  south  line  of  l^egation  street,  Peking,  China,  and  the  west  side  of  the  west 
wall  being  128  feet  6  inches,  more  or  less,  east  of  the  east  side  of  the  main  entrance 
to  the  compound  of  the  Banque  de  Tlndo  Chine,  and  191  feet  6  inches,  more  or  less, 
west  of  the  interhection  of  the  north  line  of  Canadal  street  with  the  south  line  of 
Legation  street,  with  the  south  face  of  the  present  wall  running  east  and  west  on 
the  south  line  of  I>;gation  street,  said  wall  being  the  boundary  wall  on  the  north  side 
of  the  property  of  the  Banque  de  I'lndo  Chine. 

Beginning  with  the  point  "a,"  thence  south  2°  52'  west  96  feet  to  the  point  "b; " 
thence  west  1°  44'  north  4  feet  6  inches  to  the  point  **c,"  this  being  the  northeast 
corner  of  the  house  now  occupied  by  the  comprador  of  the  Banque  de  I'lndo  Chine; 
thence  north  2°  52' east  96  feet  to  the'  point  **  d;"  thence  east  to  the  starting  point  "a.*' 


Starting  from  **a,"  thence  south  2°  52'  went  114  feet  to  the  point  **e,"  which  is 
the  place  of  beginning  in  describing  lot  "  B;"  thence  east  4°  \W  f-outh  20  feet  to  the 
point  **f;"  thence  south  11°  30'  west  86  feet  to  the  point  "g;"  thence  west  4°  36^ 
north  5  feet  t©  th*>  point  **h;"  thence  north  11°  30'  east  2  feet  to  the  point"];" 
thence  west  12°  W  north  9  feet  to  the  point  "k;"  thence  north  2°  32'  east  32  feet  to 
the  point  "e.'' 

LOT  C. 

Starting  from  the  point  "h,"  thence  south  8°  2'  west  44  feet  to  the  point  "I," 
which  is  the  place  of  beginning  in  describing  lot  **C;'*  thenie  south  8°  2'  west  16 
feet  to  the  i)oiiit**  m;*'  thence  west  8°  2' north  20  feet  to  the  point  **n;"  thence  north 
8°  2'  eajbt  16 feet  to  the  point  "o;"  thence  ea8t8°  2' south  20 feet  to  the  point  ''L" 
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S.  Doc.  451,  60-1 


TBAN8FKE  OF  LAND  AT  PEKING,  CHINA.  8 

MEMORANDUM. 

The  Banque  de  I'Indo- Chine  at  Peking  desires  to  exchange  a  small 
area  of  its  land  adjoining  the  legation  premiiseij  for  an  area  of  about 
equal  extent  now  the  property  of  the  United  States.  The  idea  of  the 
exchange  is  simply  to  straighten  boundary  lines  and  for  greater  con- 
venience. 

In  submitting  the  original  proposition  for  exchange  Mr.  Rockhill 
said: 

I  think  the  exchange  desirable  and  recommend  it.  It  would  straighten  out  the 
line  of  our  property;  no  expense  of  any  kind  would  be  incurred;  and  no  building 
of  ours  would  be  relinquished.  The  ground  which  we  would  give  in  exchange  is 
now  in  some  back  yards,  which  would  be  of  better  shape  by  the  exchange. 

o 


eOTHCoNOBEas,)  SENATE.  JDocdioent 

Ja6  Session,     )  (   No.  453. 


ESTIMATE   FOR  INCLQSION   IN  DIPLOMATIC  AND 
CONSULAR  APPROPRIATION  BILL. 


LETTER 


TBOH 


THE  ACTING  SECRETARY  OF  THE  TREASURY. 

TBANBMITTINO 

A  COPY  OF  A  COMMUNICATION  FROM  THE  SECBETABT  OF  STATE 
SX7BMITTING  AN  ESTIMATE  OF  APPROPRIATION  FOR  INCLUSION 
IN  THE  DIPLOMATIC  AND  CONSULAR  APPROPRIATION  BILL 
NOW  PENDING. 


April  25, 1908. — Referred  to  the  Coitimittee  on  Appropriations  and  ordered  to  be 

printed. 


Treasury  Department, 
OmcB  OF  THE  Secretary, 

Washington^  April  Si,  1908. 
^  Sm:  I  have  the  honor  to  transmit  herewith  copy  of  a  communica- 
tion from  the  Secretary  of  State  of  the  2l8t  instant,  submitting  an 
estimate  of  appropriation  for  inclusion  in  the  diplomatic  and  consular 
appropriation  bill  now  pending,  as  follows: 

For  the  preparation  of  reports  and  material  necessary  to  enable  the  Secretary  of 
State  to  utilize  and  carry  out  the  work  partly  performed  by  the  Joint  High  Commis- 
sion of  eighteen  hundred  and  ninety-eight,  for  the  settlement  of  Questions  relating  to 
Canada;  and  for  the  settlement  of  questions  relating  to  Newfoundland,  ten  thousand 
dollars,  or  so  much  thereof  as  may  be  necessary,  to  become  immediately  available. 

Respectfully,  Jas.  B.  Reynolds, 

Acting  Secretary. 
The  President  of  the  Senate. 


Department  of  State, 

Washington^  April  «i,  1908. 
Sir:  I  have  the  honor  to  request  that  you  will  submit  to  the  Presi- 
dent of  the  Senate,  with  a  view  to  its  insertion  in  the  diplomatic  and 
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consular  apj^rpprjation  bill  ^9  be  reported  to  the  Senate  daring  the 
present  session,  the  following  item  of  appropriation:' 

For  the  preparation  of  reports  and  material  necessary  to  enable  the  Secretary  of 
State  to  utilize  and  carry  out  the  work  partly  performed  by  the  Joint  High  Commis- 
sion of  eighteen  hundred  and  ninety-eight,  for  the  settlement  of  questions  relating 
to  Canada  and  for  the  settlement  of  questions  relating  to  Newfoundland,  ten  thousand 
dollars,  or  so  much  thereof  as  may  be  necessary,  to  become  immediately  available. 

A  like  amount  was  for  the  same  purpose  appropriated  by  the  diplo- 
matic and  consular  act  for  the  fiscal  year  enoM  J  une  30,  1907.  This 
sum  having  ho^p  cpnsider,ed  sufficient  to  carry  on  the  work  until  July  1 
next,  no  request  for  an  appropriation  on  this  account  was  made  fol^the 
fiscal  year  ending  June  .30^  1908.  The  appropriation  is  now  nearly 
exhausted.  Much  work  in  the  direction  indicated  remains  to  be  done, 
and  it  is  important  to  the  public  interests  and  to  the  good  relations 
between  the  two  Governineats  that  the  work  should  continue  to  a 
conclusion. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

Elihu  Boot 

The  ^fK^MQT^Y  j^it  TH^  Tb^aj^ubt. 


60th  C!ongres8,  )  SENATE.  J  Doer  ment 

Ut  Session.      \  \   No.  455. 


JOHN  T.  SHARP,  ADMINISTRATOR. 


XiSTTEB  YBfilfi  THB  ASSISTANT  CLEBK  OF  THE  C0X7BT  OF  CLAIMS 
TRANSMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  COUBT  IN 
THE  CASE  OF  JOHN  T.  SHABP,  ADMINISTBATOB  OF  JOHN  SHABP, 
DECEASED,  AND  OF  GEORGE  DICKSON.  DECEASED,  AGAIN9T 
^(HE  UNITED  STATES. 


Apbu*  so,  1908. — Referred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


Court  of  Clabis,  Clerk's  Office, 

Washington,  April  29,  1908. 

Sir:  Pursuant  to  the  order  of  the  court  I  transmit  herewith  a  certi- 

fi^  copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 

^use,  which  case  was  referred  to  this  court  by  resolution  of  the  United 

States  Senate  under  the  act  of  March  3, 1887,  known  as  the  Tucker  Act. 

I  am,  very  respectfully,  youi-s, 

John  Randolph, 
Amstant  Clerk  Cov/rt  of  Claims* 
Hon.  Charles  W.  Fairbanks, 

President  of  the  Senat^. 


[Goort  of  Claims.    ConrreflBlonal,  No.  12907.    John  T.  Sharp,  adrolnistiiitor  of  the  estate  of  John 
^  "'"  Sharp,  deceated,  and  of  George  Dickson,  deceased,  v.  The  Onlted  States.) 

statement  of  case. 

The  claims  in  the  above-entitled  cause  is  for  property  alle^zfed  to  have  been  taken 
by  the  military  forces  of  the  United  States  for  their  use  during  the  war  for  the  sup- 
pression of  the  rebellion. 

Thia  claim  was  first  referred  to  the  court  by  the  Committee  on  War  Claims  of  the 
House  of  Representatives  February  27,  1892,  under  the  act  of  March  3,  1883.  On  a 
preliminary  hearing  the  claimants'  decedents  were  found  loyal  to  the  Government 
of  the  United  States  throujjhout  the  late  civil  war. 

Thereafter,  on  March  2,  1907,  the  United  States  Senate,  by  resolution  referred  to 
the  court,  under  the  act  of  March  3, 1887,  known  as  the  Tucker  Act,  a  bill  in  the  fol- 
lowing words: 

"  [8.  5464.  Fifty-ninth  Congress,  first  sesslon.l 

**A  BILL  For  the  relief  of  John  Sharp  and  George  Dickson. 

**Be  it  enaded  by  the  Senate  and  Howe  of  Revre^evtatives  of  the  United  States  of  America 
in  Cdngress  auembledy  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  required  to  pay,  out  of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated* to  John  Sharp  eight  hundred  and  thirteen  dollars  and  fifty  cents,  or  to  his  legal 
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representatives,  and  to  George  Dickson  ninety-nine  dollars,  or  to  his  legal  representa- 
tives, the  same  in  both  cases  to  be  taken  and  receipted  in  full  satisfaction  and  aischaii^ 
of  said  claims  against  the  United  States/' 

The  claimant  appeared  and  filed  his  petition  in  this  court,  in  which  he  makes  sab- 
stantially  the  following  all^ations: 

That  the  claim  was  presented  to  the  Quartermaster-General  under  the  act  of  July 
4,  1864;  subsequently  he  petitioned  Congress,  and  the  Committee  on  War  Claims 
referred  the  claim  to  this  court  under  the  Bowman  Act;  the  claimants'  decedents 
under  said  act  were  both  found  loyal;  the  claim  was  again  referred  under  the  Tucker 
Act  by  resolution  of  the  United  States  Senate;  that  the  military  forces  took  from  a 
farm  in  Fayette  County,  W.  Va.,  the  following  property  belonging  to  claimants' 
decedents:  1  gray  mare,  $150;  1  mule,  $150;  150  bushels  of  Marlin  apples,  $112.50; 
30  bushels  of  corn,  $30;  2,000  pounds  of  hay,  $20;  2  yoke  of  steers  and  1  steer,  $200; 
1  steer,  $64;  5  hogs,  $60;  50  pounds  of  bacon,  $27;  total,  $813.50. 

The  property  which  belonged  to  the  eptate  of  George  Dickson  is  as  follows:  480 
panels  of  fence,  $84;  blacksmith  tools,  $15;  mat:ing  a  total  of  $99. 

The  case  was  brought  to  a  hearing  on  its  merits  on  April  16,  1908. 

Baleigh  Sherman,  esq.,  appeared  for  the  claimant,  and  the  Attorney-General,  by 
F.  W.  Collins,  eaq.f  his  assistant,  appeared  for  the  protection  and  oefense  of  the 
interests  of  the  United  States. 

On  motion  of  claimant's  attorney.  Congressional  case  No.  8631  and  the  present 
case  were  consolidated. 

The  court,  upon  the  evidence  adduced  by  the  claimant,  none  being  adduced  by  the 
defendants  except  the  report  of  the  Treasury  Department  and  the  War  Department^ 
and  after  considering  the  briefd  and  arguments  of  counsel  on  both  sides,  makes  the 
following 

FINDINGS  OF  FACT. 

L  John  Sharp,  deceased,  and  George  Dickson,  deceased,  were  loyal  to  the  Grov- 
emment  of  the  United  States  throughout  the  late  civil  war. 

II.  There  was  taken  by  the  military  forces  of  the  United  Stages,  by  proper  authority » 
for  the  use  of  the  Army,  from  the  claimant's  decedent,  John  Sharp,  in  Fayette 
County,  W.  Va.,  property  of  the  kind  and  character  described  in  the  petition,  which 
at  the  time  and  place  of  taking  was  reasonably  worth  the  sum  of  three  hundred  and 
forty  dollars  ($340),  no  part  of  which  appears  to  have  been  paid. 

III.  There  was  taken  by  the  military  forces  of  the  United  States,  by  proper 
authority,  for  the  use  of  the  Army,  from  the  claimant's  decedent,  Geoi^  DickM)n, 
in  Fayette  County,  W.  Va.,  property  of  the  kind  and  character  described  in  the 
petition,  which  at  the  time  and  place  of  taking  was  reasonably  worth  the  sum  of 
ninpty-nine  dollars  ($99),  no  part  of  which  appears  to  have  been  paid. 

IV.  The  claim  herein  was  presented  to  the  Quartermaster-General,  who  dballowed 
the  same  December  9,  1878.  Thereafter  the  claim  was  presented  to  Congress  and 
was,  on  February  27,  1892,  referred  to  the  court  under  the  provisions  of  the  act  of 
March  3,  1883,  known  as  the  Bowman  Act,  by  the  Committee  on  War  Claims  of  the 
House  of  Representatives.  Later,  on  March  2,  1907,  the  claim  was  referred  to  the 
court  by  resolution  of  the  United  States  Senate  under  the  provisions  of  the  act  of 
March  3,  1887,  known  as  the  Tucker  Act,  as  hereinbefore  set  forth  in  the  statement 
of  the  case,  whereupon  the  two  cases  were  consolidated. 

By  thb  Coubt. 
Filed  April  20,  1908. 
A  true  copy. 

Test  this  29th  day  or  April,  A.  D.  1903. 
[seal.]  John  Randolph, 

AstUtarU  CUrk  Court  of  CUnmg. 


60th  CJoNGRBfls,  J  SENATE.  f  DoCoMEJrtr 

Jat  Session.      J  (    No.  457. 


FRANCHISES  GRANTED  BY  EXECUTIVE  COUNCIL  OF  PORTO  RiCO  tO 
PUERTO  RICO  SUGAR  COMPANY,  COMPANIA  AZUCARERA  CENTtiAt 
MACHETE,  AND  MESSRS.  MULLEN  HOFF  AND  KORBER. 


MESSAGE 

FROM   THE 


PRESIDENT  OF  THE  UNITED  STATES, 


TRANSMirnNG 


COPIES  OF  FRANCHISES  GEANTED  BY  THE  EXECUTIVE  COXTNCTL 
OF  POETO  BICO  TO  THE  PUERTO  BICO  SUGAR  COMPANY,  THE 
COMPASriA  AZUCARERA  CENTRAL  MACHETE,  AND  TO  MESSRS. 
irUIXENHOFF  AND  KORBER. 


May  1,  lfl08.— Read;  referred  to  the  Committee  on  Pacific  Islands  ^nd  Porto  Rico 

and  ordered  to  be  printed. 


To  the  Senate  and  House  of  Representatives: 

In  accordance  with  section  32  of  an  act  of  Cbngreia  entitled  **An 
act  temporarily  to  provide  revenues  and  a  civil  government  for  Porto 
Rico^  and  for  other  puqioses,"  approved  April  12,  1900,  I  transmit 
herewith  certified  copies  of  franchii»es  granted  by  the  executive  coun> 
cil  of  Porto  Rico  to  the  Puerto  Rico  bugar  Company,  the  Companla 
Azucarera  Central  Machete,  and  to  Messrs.  Mullenhoif  and  Korber. 

Theodore  Roosevelt. 
The  White  House,  May  7,  190S. 


AN  ORDINANCE  granting  to  the  Puerto  Rico  Sugar  Company,  its  successors  and 
as  igns,  the  right  to  take  and  use  thirty-five  (35)  liters  of  water  per  second  for  indus- 
trial purposes  from  the  brook  ** Anton  Ruiz  "  in  the  municipal  district  of  Humacao. 

Be  it  Ordained  and  Enacted  by  the  Executive  Council  of  Porto  Rico: 
Section  1.  That  the  right  and  privilege  are  hereby  granted  to  the 
Puerto  Rico  Sugar  Company,  its  successors  and  assigns,  to  take  and 
Qse  thirty-five  (36)  liters  of  water  per  second  from  the  brook  ''Anton 
Ruiz"  for  industrial  purposes  in  connection  with  its  sugar  central 
'* Paste  Viejo"  in  the  municipal  district  of  Humacao.  The  water  so 
^ken,  less  the  unavoidable  loss,  shall  be  returned  to  the  stream  uncon- 
^inated  after  it  has  served  the  purpose  for  which  it  was  taken. 
S  iv-^o-l— Vol  56 11 
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Sec.  2.  Before  this  franchise  shall  become  effective  the  grantee  shall 
obtain  the  approval  of  the  Commissioner  of  the  Interior  of  all  plans 
and  specifications  prepared  and  submitted  by  such  srantee^  showing 
the  method  and  manner  in  which  the  said  water  shall  be  taken  from 
the  stream,  and  conveyed  to  the  Central  where  it  is  to  be  used  and 
returned  therefrom  to  said  stream. 

Sec.  3.  This  concession  is  granted  subject  to  the  prior  rights  of  all 
other  persons  and  especially  subject  to  any  general  plan  or  system  of 
irrigation  or  any  other  general  plan  for  the  utilization  of  the  waters 
of  streams  of  the  Island  that  may  hereafter  be  established  by  law.  and 
also  subject  to  all  the  conditions  and  provisions  of  Section  3  oi  the 
Joint  Resolution  of  Congress  entitled  'SJoint  Resolution  to  provide  for 
the  administration  of  civil  affairs  in  Porto  Rico  pending  tne  appoint- 
ment and  qualification  of  the  civil  officers  provided  for  in  the  Act 
approved  April  twelfth,  nineteen  hundred,  entitled  *An  Act  tempor- 
arily to  provide  revenues  and  a  Civil  Government  for  Porto  Rico,  and 
for  other  purposes,' "  approved  May  1st,  1900. 

Sec.  4.  As  compensation  for  the  use  of  said  water  the  grantee  shall 
pay  yearly  in  advance  to  the  Treasurer  of  Porto  Rico  for  the  benefit 
of  the  People  of  Porto  Rico  the  sum  of  twenty-five  (26)  dollars,  the 
first  annual  payment  to  be  made  within  fifteen  days  after  the  approval 
of  this  ordinance  bv  the  Governor  of  Porto  Rico. 

Sec.  5.  Should  the  grantee  fail  to  make  such  annual  pavment  at  any 
time,  or  should  he  cease  to  use  the  water  for  a  year  and  a  oay,  or  divert 
said  water  to  any  purpose  other  than  as  herein  provided,  then  this  con- 
cession shall  cease  to  have  any  force  and  effect.  The  Commissioner  of 
the  Interior  or  his  agents  shall  have  the  right  at  any  time  to  inspect 
the  work  herein  authorized. 

Done  in  open  session  of  the  Executive  Council  this  26  day  of  March, 
A.  D.  1908. 

(Sgd)  W.  F.  WiLLOUGHBY 

President  of  the  Executive  Council, 
Approved  this  27th  day  of  March  A.  D.  1908. 

(Sgd)  Regis  H.  Post 

Govemo'r  of  Porto  Rico. 


The  People  of  Porto  Rico. 

Office  of  the  Secretary. 

I,  W.  F.  Willoughby,  secretary  of  Porto  Rico,  do  hereby  certify 
that  the  foregoing  three  printed  pages  are  a  true  copy  of  an  ordinance 
entitled  "An  ordinance  granting  to  the  Puerto  Rico  Sugar  Company, 
its  successors  and  assigns,  the  right  to  take  and  use  uiirty-five  (35) 
liters  of  water  per  second  for  industrial  purposes  from  the  brook 
'Anton  Ruiz'  in  the  municipal  district  of  Humacao,"  as  the  said  ordi- 
nance appears  upon  the  official  record  in  my  custody  of  the  proceed- 
ings of  tne  executive  council  of  Porto  Rico  at  a  meeting  held  on  the 
26th  day  of  March,  A.  D.  1908.  I  further  certify  that  the  said  ordi- 
nance was  duly  approved  by  the  governor  of  Porto  Rico  on  the  27th 
dajr  of  March,  A.  D.  1908,  as  appears  by  the  official  records  m  this 
oflace. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  the  great  seal 
of  Porto  Rico,  at  the  capital,  on  this  27th  day  of  March,  in  the  year  of 
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our  Lord  1908,  and  of  the  independence  of  the  United  States  the  one 
hundred  and  thirty-second. 

W.  F.  WiLLOUGHBY, 

Secretary  of  Porto  Hico. 


AN  ObDINANCE  grantin|;  to  the  Ck>mpafifa  Azucarera  Central  Machete,  its  sue- 
cessora  and  assigns,  the  nght  to  take  and  use  ten  (10)  liters  of  water  per  second  for 
indostrial  purposes  from  the  creek  '*Branderis"  in  the  municipal  district  of 
Gnayama. 

Be  it  Ordainidand  EncLOted  hy  the  Executive  CotmcU  of  Porto  Rico: 

Section  1.  That  the  right  and  privilege  are  hereby  granted  to  the 
CompaSfa  Azucarera  Central  Macnete,  its  successors  and  assigns,  to 
take  and  use  ten  (10)  liters  of  water  per  second  from  the  creek  ^'Bran- 
deris"  for  industrial  purposes  in  connection  with  its  Central  in  the 
municipal  district  of  Guayama.  The  water  so  taken^  less  the  unavoid- 
able loss,  shall  be  returned  to  the  stream  uncontammated  after  it  has 
served  the  purpose  for  which  it  was  taken. 

Sec.  2.  Before  this  franchise  shall  become  effective  the  grantee  shall 
obtain  the  approval  of  the  Commissioner  of  the  Interior  of  all  plans 
and  specifications  prepared  and  submitted  by  such  grantee,  showing 
the  method  and  manner  in  which  the  said  water  shall  be  taken  from 
the  stream  and  conveyed  to  the  Central  where  it  is  to  be  used  and 
returned  therefrom  to  said  stream. 

Sec.  3.  This  concession  is  granted  subject  to  the  prior  rights  of  all 
other  persons  and  especially  subject  to  any  general  plan  or  system  of 
irrigation  or  any  other  general  plan  for  the  utilization  of  the  waters 
of  streanis  of  the  Island  that  may  hereafter  be  established  by  law,  and 
also  subject  to  all  the  conditions  and  provisions  of  Section  3  or  the 
Joint  Resolution  of  Congress  entitled  ''Joint  Resolution  to  provide 
for  the  administration  of  civil  affairs  in  Porto  Rico  pendmg  the 
appointment  and  qualification  of  the  civil  oflScers  provided  for  m  the 
Act  approved  April  twelfth,  nineteen  hundred,  entitled  'An  Act  tem- 
porarily to  provide  revenues  and  a  Civil  Government  for  Porto  Rico, 
and  for  other  purposes,' "  approved  May  1st,  1900. 

Sec.  4.  As  compensation  for  the  use  of  said  water  the  grantee  shall 
pay  yearly  in  advance  to  the  Treasurer  of  Porto  Rico  for  the  benefit 
of  the  People  of  Porto  Rico  the  sum  of  twenty-five  (26)  dollars,  the 
first  annual  payment  to  be  made  within  fifteen  days  after  the  approval 
of  this  ordinance  by  the  Governor  of  Porto  Rico. 

Sec.  5.  Should  the  grantee  fail  to  make  such  annual  payment  at 
any  time,  or  should  he  cease  to  use  the  water  for  a  year  and  a  day.  or 
divert  said  water  to  any  purpose  other  than  as  herein  provided,  tnen 
this  concession  shall  cease  to  have  an v  force  and  effect.  The  Commis- 
sioner of  the  Interior  or  his  agents  snail  have  the  right  at  any  time  to 
inspect  the  work  herein  authorized. 

Done  m  open  session  of  the  Executive  Council  this  26  day  of  March, 
A.  D.  1908. 

(Sgd)  W.  F.  WiLLOUGHBY. 

President  of  the  Executive  CounciL 

Approved  this  27tb  day  of  March  A.  D.  1908. 

(Sgd.)  Rtois  H.  Post, 

(rovcmor  of  Porto  Rico, 
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The  People  op  Porto  Rico. 

Office  of  the  Secretary. 

I,  W.  F.  Willoughby,  secretary  of  Porto  Rico,  do  hereby  certify 
that  the  foregoing  three  printed  pages  are  a  true  copy  of  an  ordinance 
entitled  ''An  Ordinance  granting  to  the  Compania  Azucarera  Central 
Machete,  its  successors  and  assigns,  the  right  to  take  and  use  ten  (10) 
liters  of  water  per  second  for  industrial  purposes  from  the  creek 
*Branderis' in  the  municijMil  district  of  Guayama"  as  the  said  ordi- 
nance appears  upon  the  official  record  in  my  custody  of  the  proceedings 
of  the  executive  council  of  Porto  Rico  at  a  meeting  held  on  the  26th 
day  of  March,  A.  D.  1908.  1  further  certify  that  the  said  ordinance 
was  duly  approved  by  the  governor  of  Porto  Rico  on  the  27th  day  of 
March,  A.  D.  1908,  as  appears  by  the  official  records  in  this  office. 

In  witness  whereof,  1  nave  hereunto  set  my  hand  and  the  great  seal 
of  Porto  Rico,  at  the  capital,  on  this  27th  day  of  March,  in  the  year  of 
our  Lord  1908,  and  of  the  independence  of  the  United  States  the  one 
hundred  and  thirty-second. 

W.  F.  WiLLODGHBY, 

Secretary  of  Porto  Rico. 


AN  ORDINANCE  granting  to  Messrs.  Mnllenhoff  and  Korber  the  right  to  take  and 
use  six  hundred  and  twentv-five  (625)  gallons  of  water  per  minute  from  the  river 
"Ingenio'*;  three  hundred  and  thirty-three  (333)  gallons  of  water  per  minute 
from  the  brook  **Teja";  two  hundred  and  eighty-seven  (287)  gallons  of  water  per 
minute  from  the  brook  "Aguacate*'  or  "Pilar";  and  one  hundred  and  six  (106) 
gallons  of  water  per  minute  from  the  brook  "Cortadera",  for  the  irrigation  of 
twelve  hundred  (1,200)  cuerdas  of  land  belonging  to  the  estate  "Ingenio",  barrio 
of  Aguacate,  municipal  district  of  Yabucoa. 

Be  it  Ordained  and  Enacted  by  the  Executive  Council  of  Porto  Rico: 

Section  1.  That  the  right  and  privilege  are  hereb}^  granted  to 
Messrs.  Mulienhoff  and  Korber,  their  successors  and  assign?s,  to  take 
and  use  six  hundred  and  twenty-five  (625)  gallons  of  water  per  minute 
from  the  river  '"Ingenio";  three  hundred  and  thirty-three  (333^  gal- 
lons of  water  per  minute  from  the  brook  ^^Teja";  two  hundred  and 
eighty-seven  (287)  gallons  of  water  per  minute  from  the  brook  ''Agua- 
cate"  or  "Pilar";  and  one  hundrea  and  six  (106)  gallons  of  water  per 
minute  from  the  brook  *'Cortadem",  for  the  purpose  of  irrigating 
twelve  hundred  (1,200)  cuerdas  of  land  belonging  to  the  estate 
'*lngenio"  in  the  barrio  of  Aguacate,  municipal  district  of  Yabucoa. 

Sec.  2.  Before  this  franchise  shall  become  effective  the  grantee  shall 
obtain  the  approval  of  the  (commissioner  of  the  Interior  of  the  plan 
showing  the  points  at  and  the  method  and  manner  in  which  said  water 
shall  be  taken  from  the  streams;  and  the  Commissioner  of  the  Interior, 
or  his  agents,  shall  have  the  right  at  any  time  to  inspect  the  work 
herein  authorized. 

Sec.  3.  This  concession  is  granted  subject  to  the  prior  rights  of  all 
other  persons,  and  especially  subject  to  any  general  plan  or  system  of 
irrigation  or  any  other  general  plan  for  the  utilization  of  waters  of 
streams  of  the  Island  that  may  hereafter  be  established  by  law,  and 
also  subject  to  all  the  conditions  and  provisions  of  Section  3  of  the 
Joint  Resolution  of  (>)ngress  entitled  *' Joint  Resolution  to  provide 
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for  the  administration  of  civil  affairs  in  Porto  Rico  pending  the  appoint- 
ment and  qualification  of  the  civil  officers  provided  for  in  the  Act 
approved  April  twelfth,  nineteen  hundred,  entitled  *An  Act  tempora- 
rily to  provide  revenues  and  a  civil  government  for  Porto  Bico,  and 
for  other  purposes,'"  approved  May  1,  1900. 

Sec.  4.  The  Executive  Council  hereby  expressly  reserves  to  itself 
the  right  to  fix  a  minimum  flow  of  water  that  grantees  shall  allow  to 
flow  down  the  streams  at  any  time  that  it  becomes  satisfied  that  undue 
hardship  is  being  imposed  upon  property  owners  or  others  owning 
property  or  living  below  the  points  at  which  the  grantees  in  pursuance 
of  this  ordinance  may  take  water  from  the  streams,  by  the  supply  of 
water  passing  down  the  stream  being  shut  off  on  account  of  water 
being  taken  in  pursuance  of  this  franchise. 

Sec.  6.  As  compensation  for  the  use  of  the  water  herein  granted 
the  grantees  shall  pay  yearly  in  advance  to  the  Treasurer  of  Porto  Rico 
for  the  use  of  the  People  of  Porto  Rico  the  sura  of  thirty  cents  per 
cuerda  of  the  land  above  described,  the  first  annual  payment  to  be 
made  within  fifteen  days  after  the  approval  of  this  ordinance  by  the 
Governor  of  Porto  Rico. 

Sec  6.  Should  the  grantees  at  any  time  fail  to  make  said  annual 
payment,  or  cease  to  use  the  water  for  one  year  and  one  day,  or  should 
they  use  said  water  for  an^  purpose  other  than  as  herein  authorized, 
then  this  concession  shall  ipso  lacto  become  forfeited  and  of  no  fur- 
ther force  and  effect. 

Done  in  open  session  of  the  Executive  Council  this  26  day  of  March 
A.  D.  1908. 

(SgdJ  W.    F.    WiLLOUGHBY, 

liresident  of  the  Executive  Council, 
Approved  this  27th  day  of  March  A.  D.  1908. 


(Sgd)  Ri^ois  H.  Post, 

Governor  of  Porto  llico. 


The  People  of  Porto  Rico. 

Office  of  the  Secretary. 
I,  W.  F.  Willoughby,  secretary  of  Porto  Rico,  do  hereby  certify 
that  the  foregoing  three  printed  pages  are  a  true  copy  of  an  ordinance 
entitled  "An  ordinance  granting  to  Messrs.  Mullenhoff  and  Korber 
the  right  to  take  and  use  six  hundred  and  twenty-five  (625)  gallons  of 
water  per  minute  from  the  river  '  Ingenio';  three  hundred  and  thirty- 
three  (333)  gallons  of  water  per  minute  from  the  brook  *Teja;'  two 
hundred  and  eighty-seven  (287)  gallons  of  water  per  minute  from  the 
brook  *Auguacate'  or  ^  Pilar;'  and  one  hundred  and  six  (106)  gallons 
of  water  per  minute  from  the  brook  '  Cortadera,'  for  the  irrigation  of 
twelve  hundred  (1,200)  cuerdas  of  land  belonging  to  the  estate 
'Ingenio,'  barrio  of  Aguacate,  municipal  district  of  labucoa,"  as  the 
said  ordinance  appears  upon  the  official  record  in  my  custody  of  the 
proceedings  of  the  executive  council  of  Porto  Rico  at  a  meetmg  held 
on  the  26th  day  of  March,  A.  D.  1908.  1  further  certify  that  the  said 
ordinance  was  duly  approved  by  the  governor  of  Porto  Rico  on  the 
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27th  day  of  March,  A.  D.  1908,  as  appears  by  the  official  records  in 
this  office. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the  great  seal 
of  Porto  Rico,  at  the  capital,  on  this  27th  day  of  March,  in  the  year  of 
our  Lord  1908,  and  of  tne  independence  of  the  United  States  the  one 
hundred  and  thirty -second. 

W.    F.   WlLIX)UGHBY. 

Secretwry  of  Porto  Rico. 


60th  Conoress,  )  SENATE.  I  Document 

l8t  Session.      )  *  (   No.  459. 


OFFICE  QUARTERS  FOR  THIRTEENTH  CENSUS. 


Mr.  Cabteb  presented  the  following 

BBPOBT  OF  THE  DIBECTOB  OF  THB  CENSUS  TO  THE  SECBETABY 
OF  COHMEBCE  AND  LABOB.    TO  ACCOMPANY  S.  6955. 


Mat  4,  1908. — Referred  to  the  Committee  on  the  Census  and  ordered  to  be  printed. 


[Report  of  the  Director  of  the  Censns  to  the  Secretary  of  Commeroe  and  Labor,  Noyember  1, 1007. 
OFFICE   QUARTERS   FOR  THE  THIRTEENTH   CENSUS. 

The  matter  of  adequate  accommodations  for  the  Thirteenth  Census 
should  also  be  broi^ht  to  the  immediate  attention  of  Confess. 
Although  the  building  now  rented  and  occupied  by  the  Census  Office 
was  built  for  its  especial  use  and  in  conformity  with  its  own  plans,  it 
was  wholly  inadequate  for  the  requirements.  It  can  accommodate 
but  2,200  clerks  at  the  utmost,  and  3,554  were  employed  at  the  height 
of  the  Twelfth  Census  work.  The  maximum  number  required  to. 
compile  the  Thirteenth  Census  will  be  at  least  4,000.  It  is  a  great 
hanaicap  in  work  of  this  character  to  be  obliged  to  scatter  the 
clerical  force  throughout  the  city  in  rented  buildings,  as  was  the 
case  in  1900-1902.  It  increases  cost,  reduces  efficiency,  and  con- 
sumes time. 

It  is  evident  that  a  building  for  the  Department  of  Commerce  and 
Labor,  should  it  be  immediately  authorized  by  Congress,  can  not  be 
ready  for  occupancy  in  time  for  the  Thirteenth  Census. 

It  therefore  seems  wise  to  seriously  consider  the  possibilities  of 
adapting  the  present  Census  quarters  to  the  needs  of  the  Thirteenth 
Census.  The  available  land  contiguous  to  this  building  is  ample  for 
the  purpose,  and  it  would  be  a  wise  business  transaction  for  the 
Government  to  purchase  the  plot  of  land  bounded  by  First  and 
Second  streets  east  and  west  and  B  street  and  the  alley  north  and 
south.  Besides  the  Census  building,  this  block  contains  the  large 
four-story  building  on  First  street,  formerly  occupied  by  the  Business 
High  School,  and  the  vacant  lot  in  the  rear  of  this  building,  facing 
Second  street,  which  is  owned  by  the  Emeiy  estate,  which  owns  the 
lot  and  building  occupied  by  the  Census  Office. 

The  building  formerly  occupied  by  the  Business  High  School,  after 
suitable  repairs,  will  aflford  accomodations  for  1,000  clerks.  Upon 
t^e  lot  west  of  it,  owned  by  the  Emery  estate,  another  building  can 
be  erected,  six  or  seven  stories  in  height,  ample  in  size  to  accommo- 
date all  the  additional  clerks  required  to  compile  the  Thirteenth 
Census.     An  ornate  and  expensive  building  is  not  necessary. 
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The  property  above  described  is  one  that  will  ultimately  be  pur- 
chased by  the  Goyemment  as  necessary  to  complete  the  approaches 
to  the  Capitol.  It  is  probable  that  such  a  purchase  will  ultimately 
include  the  entire  block  bounded  by  B  and  C  streets  and  by  First 
and  Second  streets.  It  can  never  hereafter  be  purchased  for  so 
reasonable  a  sum  as  at  present.  If  a  part  of  the  block  is  to  be  pur- 
chased, to  meet  the  present  requirements  of  the  Census,  the  whole  of 
the  block  might  as  well  be  secured  at  the  same  time,  as  a  part  of  the 
same  transaction,  with  a  view  to  meeting  the  future  requurements  of 
the  Census. 

The  property  upon  which  the  present  Census  building  stands, 
including  the  additional  lot  of  11,000  square  feet  owned  by  the  Emery 
^tate,  covers  106,900  square  feet  of  land,  and  can  bie  purchased 
from  the  estate  for  the  sum  of  $354,126,  which  is  the  original  purchase- 
price  option  ^ven  the  Government  at  the  time  when  the  contract  for 
the  construction  of  the  building  was  made  between  the  former  Direc- 
tor of  the  Census  and  the  late  M.  G.  Emery.  This  option  expires 
July  1,  1908.  In  the  event  of  condemnation  proceedings,  judging 
by  experience  in  connection  with  the  purchase  of  the  land  for  the 
two  new  Congressional  buildings,  it  is  beUeved  that  this  price  is  less 
than  the  Government  would  be  called  upon  to  pay.  The  nigh  school 
building  and  site  (11,000  sauare  feet)  can  be  purchased  for  $60,000, 
making  the  total  cost  of  tne  two  buildings  and  of  117,000  square 
feet  of  land,  $414,126. 

The  Government  has  already  paid  out  for  rental  of  the  present 
Census  building  the  sum  of  $190,000,  or  more  than  one-half  the 
amount  for  which  the  entire  property  above  described  can  now  be 
purchased.  It  has  also  paid  out,  for  census  purposes,  for  extra  quar- 
ters during  the  Twelfth  Census,  and  for  storage  room  since,  the  sum 
of  $12,000.  There  will  be  necessary,  to  supply  additional  accommo- 
dations for  the  Thirteenth  Census,  a  further  expenditure  for  rent  of 
at  least  $25,000.  It  is  evident,  therefore,  that  by  purchasing  this 
property  now  the  Government  will  become  the  owner  of  it  for  a 
price  no  greater,  if  as  great,  as  it  will  have  paid  out  in  rental  for  cen- 
suspurposes  by  the  time  the  Fourteenth  Census  is  undertaken. 

Tne  suggested  purchase  is  therefore  a  good  business  proposition 
especially  as  the  price  asked  for  the  property  under  consideration  is 
less  per  square  foot  than  the  prevailing  price  per  square  foot  for  any 
property  equally  desirable  ana  available  in  any  other  part  of  the  city. 

It  the  necessar^r  building  above  referred  to  is  to  be  completed 
prior  to  the  beginning  of  the  Thirteenth  Census,  the  legislation  should 
pe  enacted  at  the  coming  session  of  Congress.  It  is  estimated  that 
a  plain,  substantial  fireproof  building  of  brick,  seven  stories  in  height, 
with  ample  accommodations  for  2^000  clerks,  can  be  constructed 
for  $300,000.  The  total  appropriation  necessary  to  carry  into  eflFect 
the  plans  herein  outlined  would  therefore  be  $714,000. 
Respectfully, 

S.  N.  D.  North,  Director. 

BLon.  OscAK  S.  Straus, 

Secretary  of  ComTnerce  and  Labor. 

o 
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Ist  Session.      )  J    No.  462. 


INTERNATIONAL  PRISON  CONGRESS. 


MESSAGE 

FROM  THE 


PRESIDENT  OF  THE  UNITED  STATES, 

TBANBMITTINO 

A  KEFOBT  BY  THE  ACTING  SECBETABY  OF  STATE  COVEBINa 
PAPEBS  PBESENTEB  BY  MB.  SAMUEL  J.  BABBOWS,  COMMIS- 
SIOKEB  FOB  THE  UNITED  STATES  ON  THE  INTEBNATIONAL 
PBISON  COMMISSION,  SETTING  FOBTH  THE  OBIGIN,  HISTOBY, 
SCOPE,  AND  OBJECT  OF  THE  INTEBNATIONAL  PBISON  CONGBESS, 
AND  THE  PBOGBAMME  OF  QUESTIONS  TO  BE  DISCUSSED  AT  THE 
NEXT  MEETING  OF  THE  CONGBESS,  TO  BE  HELD  AT  WASHING- 
TON IN  1010. 


May  5,   1908. — Read;   referred   to   the  Committee  on   Foreign  Relations  and 

ordered  to  be  printed. 


To  the  Senate  and  House  of  Representatives 

I  transmit,  for  the  information  of  Congress,  a  report  by  the  Acting 
Secretary  of  State  covering  papers  presented  by  Mr.  Samuel  «L 
Barrows,  Commissioner  for  the  United  States  on  the  Interni^tional 
prison  Commission,  setting  forth  the  origin,  history,  scope,  and 
object  of  the  International  I^rison  Congress,  and  the  programme  of 
€[uestions  to  be  discussed  at  the  next  meeting  of  the  Congress,  which, 
m  pursuance  of  the  invitation  of  the  Congress  of  the  United  States, 
will  take  place  at  Washington  in  1910. 

Theodore  Roosevelt. 
The  White  House,  May  5,  1908. 


The  PREsroENT : 

The  undersigned.  Acting  Secretary  of  State,  has  the  honor  to  lay 
before  the  President,  with  a  view  to  the  transmission  of  the  papers 
to  Congress,  a  copy  of  a  letter  from  Mr.  Samuel  J.  Barrows,  Com- 
njissioner  for  the  United  States  on  the  International  Prison  Commis- 
sion, nresenting  a  brief  report  setting  forth  the  origin,  history,  scope, 
Mid  dbject  of  the  International  Prison  Congress,  and  the  programme 
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of  questions  adopted  for  discussion  at  the  next  Congress,  which^  in 
pursuance  of  the  invitation  extended  by  the  Congress  of  the  United 
States,  is  to  meet  at  Washington  in  1910. 
•  Req)ectfully  submitted. 

Robert  Bacon. 
Department  of  State, 

Washington^  May  4, 1908. 


International  Prison  Commission, 

New  York  City^  May  5, 1908. 
Sir:  In  view  of  the  fact  that  the  Congress  of  the  United  States 
extended^  through  the  President,  an  invitation  to  the  International 
Prison  Congress  to  meet  in  Washington  in  1910,  and  that  this  invi- 
tation has  been  accepted,  it  is  important  that  due  publicity  should 
be  given  to  the  matter  in  the  United  States.  I  therefore  have  the 
honor  to  present  herewith  a  brief  report  setting  forth  the  origin,  his- 
tory, scope,  and  object  of  the  International  Prison  Congress,  which  is 
followed  by  the  programme  of  questions  adopted  for  discussion  at  the 
next  congress. 

I  resjjectfuUy  request  that  this  report  may  be  presented  to  Con- 
gress, with  a  view  to  its  publication. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

Samuel  J.  Barrows, 
Commissioner  for  the  United  States  on  the 

International  Prison  Com,mission. 
Hon.  EuHU  Root, 

Secretary  of  State,  Washington,  D,  C. 


The  International  Prison  Congress. 

The  Government  of  the  United  States  took  the  initiative  in  the 
formation  of  the  International  Prison  Congress,  which  was  organ- 
ized thirty-seven  years  ago  under  authority  of  a  joint  resolution  of 
Congress  passed  March  7,  1871.  Dr.  E.  C.  Wines  was  appointed  a 
commissioner  by  President  Grant  to  secure  the  cooperation  of  Euro- 
pean governments  in  the  holding  of  a  great  international  congress 
for  the  discussion  of  all  matters  relating  to  the  prevention  and  treat- 
ment of  crime,  the  improvement  of  criminal  law,  and  of  prison  ad- 
ministration. 

In  the  execution  of  this  commission  Doctor  Wines  visited  Europe 
in  1871.  He  opened  personal  communication  with  the  governments 
of  Great  Britam,  France,  Bel«:ium,  the  Netherlands,  the  North  Ger- 
man Empire,  Austria,  Italy,  and  Switzerland.  Everywhere  his  prop- 
osition was  received  with  fav(?r  by  the  governments  addressed  and 
by  private  citizens  interested  in  penology. 

As  a  result  of  the  indefatigable  efforts  of  the  commissioners,  sup- 
ported by  the  authority  and  prestige  of  our  Government,  the  first 
meeting  of  the  International  Prison  Congress  was  held  at  London  in 
1872. 
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In  the  proceedings  of  that  congress  the  part  taken  by  the  United 
States  and  its  commissioner  in  the  calling  together  and*^organization 
of  that  congress  are  generously  recognizea  as  they  have  been  at  nearly 
every  meeting  of  the  congress  since  held. 

As  a  result  of  the  meeting  in  London  the  congress  was  organized  on 
a  pjermarient  basis.  Provision  was  made  for  the  holding  of  inter- 
national congresses  once  in  five  years,  but  to  give  continuity  to  the 
work  of  investigation,  the  diffusion  of  information,  and  to  secure  a 
closer  intercourse  between  the  nations,  the  International  Prison  Com- 
mission, composed  of  one  official  representative  of  each  of  the  adher- 
ing countries,  was  organized,  and  serves  as  the  executive  committee 
and  permanent  council  of  the  congress. 

SCOPE   OF  THE   WORK. 

The  name  "  Prison  Congress  "  does  not  give  a  clear  idea  of  its 
s:K>pe  and  work.  It  is  an  international  organization  against  crime, 
which  is  no  longer  a  local  question  and  can  not  be  dealt  with  simply 
by  local  machinery.  What  are  the  sources  of  crime?  How  can  it  be 
prevented?  What  measures  can  different  nations  take  to  promote 
their  own  security?  How  shall  we  deal  with  the  offender  so  as  to 
correct  and  reform  him?  What  protection  shall  be  thrown  around 
children  and  minors  ?  are  important  questions  in  modem  civilization. 
It  will  thus  be  seen  that  the  word  "  prison  "  only  partly  suggests  the 
great  aim  of  this  congress,  which  is  to  promote  social  order,  reduce 
vice,  improve  environment,  strengthen  preventive  agencies  against 
crime,  and  promote  the  rehabilitation  of  the  offender. 

ORGANIZATION. 

The  congress  is  divided  into  four  sections: 

Section  I  relates  to  criminal  law.  In  this  section  are  some  of  the 
most  eminent  jurists  in  Europe.  The  discussions  here  are  not  merely 
academic.  They  relate  to  the  fundamental  principles  of  penal  law 
and  their  practical  application.  They  incluae  the  organization  and 
administration  of  courts,  the  structure  of  penal  codes,  questions  of 
criminal  procedure,  the  classification  of  offenses,  and  application  of 
penalties.  Questions  of  extradition,  the  relation  of  nations  to  each 
other  in  the  suppression  of  crime  naturally  fall  under  this  section. 

Section  II  relates  to  prison  administration.  It  is  naturally  made 
up  of  those  who  have  had  experience  as  directors,  superintendents, 
or  wardens  of  prisons  or  correctional  institutions.  Everything  re- 
lating to  prison  structure,  hygiene,  prison  industries,  the  classifica- 
tion, organization,  and  education  of  offenders  'to  dietaries,  medical 
treatment,  the  prevention  and  cure  of  tuberculosis,  and  other  prison 
diseases,  the  study  of  the  criminal,  and  many  other  practical  ques- 
tions come  under  this  section. 

Section  III  relates  to  preventive  means.  This  covers  a  wide  field 
of  sociological  inquiry  as  to  the  causes  and  the  prevention  of  crime. 

Section  IV  relates  to  children  and  minors.  Child  saving  is  one  of 
the  most  important  and  absorbing  questions  of  our  time.  Neglected 
childhood,  whether  from  neglected  homes,  neglected  schools,  or  neg- 
lected factories,  means  an  increase  of  crime.     This  section  has  given 
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a  new  impetus  to  the  subject  of  children's  courts  and  the  legal  treat- 
ment of  children  accused  of  crime.  Though  the  congress  has  done 
much  to  indicate  better  methods  of  prison  discipline  and  improve- 
ment in  criminal  codes,  it  is  destined  to  have  a  still  neater  innuenoe 
in  the  reduction  of  crime  through  the  serious  stu^  and  attention 
which  it  is  now  giving  to  all  preventive  influences. 

THE    WORK    OF   THE    INTERNATIONAL    PRISON    COMMISSION. 

The  commission,  which,  as  already  said,  is  the  executive  arm  of 
the  congress,  meets  every  other  year.  It  is  composed  of  one  member 
of  each  of  the  nations  that  have  formally  joinea  the  commission  and 
annually  subscribe  to  its  funds.  It  is  the  work  of  the  commission  to 
prepare  and  secure  reports  and  conduct  investi^tions  in  the  different 
countries  on  every  aspect  of  the  subject  of  crime  and  its  treatment. 
The  proceedings  of  the  commission  and  other  reports  are  published 
from  time  to  time  and  circulated  among  the  various  nations.         y 

In  addition  to  the  reports  published  in  French  relating  to  the  prison 
systems  of  other  countries,  the  following  reports  have  been  pre- 
pared and  edited  for  the  International  ftison  Commission  by  the 
commissioners  for  the  United  States,  with  the  cooperation  of  asso- 
ciates in  different  States: 

Report  of  the  delegates  of  (he  United  States  to  the  Fifth  Inter- 
national Prison  Congress,  held  at  Paris,  France,  in  July,  1895. 

The  criminal  insane  in  the  United  States  and  in  foreign  countries. 
(55th  Cong.,  2d  sess..  Senate  Doc.  No.  273,  1898.) 

The  indeterminate  sentence  and  parole  law.  (55th  Cong.,  3d  sess., 
Senate  Doc.  No.  159.) 

Penological  questions.     (55th  Cong.,  3d  sess..  Senate  Doc.  No.  158.) 

New  legislation  concerning  crimes,  misdemeanors,  and  penalties. 
(55th  Cong.,  1st  sess.,  1907.) 

The  reformatory  system  in  the  United  States.  (56th  Cong.,  1st 
sess..  House  Doc.  No.  459.) 

Prison  systems  of  the  United  States.  (56th  Cong.,  1st  sess..  House 
Doc.  566.) 

The  cost  of  crime.     (56th  Cong.,  2d  sess.,  House  Doc.  No.  491.) 

Growth  of  the  criminal  law  of  the  United  States.  (57th  Cong.,  1st 
sess..  House  Doc.  No.  362.) 

The  Sixth  International  Prison  Congress,  held  at  Brussels,  Bel- 
gium, 1900.     (57th  Cong.,  2d  sess..  House  Doc.  No.  374.) 

Penal  codes  of  France,  Germany,  Belgium,  and  Japan.  (56th 
Cong.,  2d  sess.,  House  Doc.  No.  489.) 

Modern  prison  systems.  (57th  Cong.,  2d  sess..  House  Doc.  No. 
452.) 

Programme  of  questions  for  the  Seventh  International  Prison  Con- 

fress  to  be  held  at  Budapest,  Hungary,  1905.     (58th  Cong.,  2d  sess., 
[.  Doc.  No.  702.) 

Children's  courts  in  the  United  States;  their  origin,  development, 
and  results.     (58th  Cong.,  2d  sess.,  H.  Doc.  No.  701.) 

Tuberculosis  in  penal  institutions.  (58th  Cong.,  3d  sess.,  H.  Doc. 
No.  192.) 

The  Seventh  International  Prison  Congi-ess,  held  at  Budapest, 
Hungary,  1905.     Washington,  (lovernment  Printing  Office,  1907. 
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PREVIOUS  CX)N0KES8ES. 

At  intervals  of  five  years  congresses  have  been  held  at  London^ 
Stockholm,  Rome,  St.  Petersburg,  Paris,  Brussels,  and  Budapest. 
The  congress  has  always  been  officially  invited  by  the  government  of 
the  country  in  which  it  was  held,  and  the  sessions  have  always  been 
held  at  the  national  capital,  but  unofficial  national  and  local  organi- 
zations, distinguished  specialists,  and  manv  private  philanthropists 
have  contributed  greatly  to  the  success  oi  the  conferences.  While 
the  congress  rests  on  a  basis  of  government  support,  it  must  depend 
largely  on  the  cooperation  of  private  societies  and  individuals  inter- 
ested m  various  aspects  of  modem  penology. 

THE  NEXT  CONGRESS  AT  WASHINGTON  IN  1910. 

Though  the  United  States  took  the  lead  in  organizing  and  estab- 
lishing the  International  Prison  Congress,  and  its  first  president  was 
the  American  commissioner,  Dr.  E.  C.  Wines,  it  has  thus  far  held  no 
meeting  in  the  United  States.  By  a  joint  resolution  of  the  Senate 
and  House  of  Representatives  of  the  United  States,  approved  March 
3,  1905,  the  President  was  authorized  and  requested  to  extend  to  the 
International  Prison  Congress  an  invitation  to  hold  in  the  United 
States  its  eighth  congress.  This  invitation^  extended  by  the  Presi- 
dent of  the  United  States,  was  accepted  with  enthusiasm  and  una- 
nimity, and  the  congress  will  meet  accordingly  in  Washington,  D.  C, 
in  September,  1910. 

COOPERATION   OF  SOUTH   AMERICAN  STATES. 

With  the  exception  of  Cuba  and  Mexico  the  South  American 
States  have  not  heretofore  been  represented  at  the  congresses,  and 
Cuba  alone  has  a  member  on  the  International  Prison  Commission. 
It  is  earnestly  desired  that  the  South  American  States  should  be 
fully  represented  at  the  Washington  meeting.  While  the  continents 
of  North  and  South  America  are  now  being  brought  into  a  closer 
commercial  and  material  union,  shall  not  the  eminent  jurists,  philan- 
thropists, and  sociologists  of  both  continents  come  together  m  fra- 
ternal conference  with  the  men  and  women  of  the  Old  World,  banded 
together  in  this  congress  to  raise  the  level  of  our  modem  civilization  ? 

FORTY   YEARS  OF  PROGRKfiiS. 

In  the  last  forty  years  the  International  Prison  Congress  has  had 
a  marked  influence  on  modern  civilization.  Wiser  laws,  better  in- 
stitutions, improved  methods  for  social  protection,  new  agencies  for 
the  prevention  of  crime  and  for  the  study,  treatment,  and  reforma- 
tion of  the  prisoner  are  directly  traceable  to  its  influence.  It  has 
served  as  an  international  clearing  house  for  the  collection  and  dif- 
fusion of  information.  National  and  local  societies  have  grown  from 
its  loins.  Our  age  is  marked  by  a  high  standard  of  justice  and  hu- 
manity. Inspired  by  this  spirit,  the  International  Congress  has 
helped  to  win  for  it  new  victories.  The  meeting  at  Washington  will 
give  an  opportunity  to  show  what  has  been  aecidmplished  in  forty 
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years  in  the  domain  of  criminal  law  and  practical  and  applied 
penology. 

EDUCATIONAL  AND  PHILANTHROPIC  SOCIETIES. 

As  this  congress  deals  not  only  with  the  punishment  of  crime,  but 
with  the  great  questions  of  prevention  and  child  saving,  all  societies 
whose  work  lies  in  any  part  of  this  field  lire  urged  to  send  represent- 
atives. Sociolo^  is  now  an  important  department  in  most  Ameri- 
can colleges,  and  it  is  hoped  that  professors  and  the  teaching  force 
of  our  universities  will  be  largely  represented. 


PROORAMMB  OF  QUESTIONS  FOB  THE  EIGHTH  INTERNATIONAL  PRISON  CON- 
GRESS TO  BE  HELD  AT  WASHINGTON,  U.  S.  A.,  1910. 

[Adopted  by  the  International  Prison  Commiasion.] 
Pbogbamme  of  the  Next  Congress. 

It  is  the  practice  of  the  International  Prison  Ommission  to  adopt,  more  than 
a  year  in  advance,  the  programme  of  questions  for  the  succeeding  International 
Prison  Ongress,  and  to  submit  the  same,  with  explanatory  notes,  to  members 
of  the  congress  and  other  experts  in  various  countries,  with  the  view  of  securing 
a  sufficient  number  of  authoritative  reports  or  monographs  on  each  question. 

These  reports  are  not  read  at  the  congress,  but  a  digest  and  analysis  is  made 
of  them  all  by  a  special  reporter  on  each  question,  and  they  furnish  the  basis  of 
discussion. 

The  notes  subjoined  to  these  questions  have  been  prepared  by  the  Ommission 
to  set  forth  more  distinctly  the  special  problems  involved  and  the  data  desired. 

I  have  been  instructed  by  the  Commission  to  cordially  invite  the  cooperation 
of  writers  and  workers  in  the  United  States  in  the  large  field  covered  by  the 
congress.  Papers  should  be  as  concise  as  possible,  consistent  with  an  adequate 
presentation  of  facts  and  opinions,  and  should  be  submitted  to  the  commissioner 
of  the  United  States  as  early  as  possible  that  they  may  be  translated  into 
French  and  be  published  and  distributed  some  months  in  advance  of  the  meeting 
of  the  congress. 

Papers,  communications,  and  letters  of  inquiry  may  be  addressed  to  Samuel 
J.  Barrows,  commissioner  for  the  United  States,  135  EJast  Fifteenth  street.  New 
York  City. 

First  Section. — Penal  legislation, 

**  Question  1.  Assuming  that  a  rational  relation  exists  between  the  principle 
of  the  indeterminate  sentence  and  the  fundamental  principles  of  criminal  Juris- 
prudence— 

"(a)  What  class  of  delinquents  should  be  submitted  to,  and  what  class  ex- 
cluded from  its  application? 

"(6)  How  may  a  sentence  of  this  kind  without  minimum  or  maximum  limits 
be  applied  without  danger  to  individual  liberty? 

"  If  it  is  not  admitted  that  there  is  a  rational  relation  between  the  principle 
of  the  indeterminate  sentence  and  the  fundamental  principles  of  criminal  Juris- 
prudence, is  there  ground  for  adding  to  the  definite  sentence  with  resi>ect  to  a 
particular  individual  a  restriction  in  the  form  of  a  supplemental  penalty;  and  if 
so,  in  what  cases,  and  how  is  it  to  be  applied?" 

While  jurists  are  still  discussing  the  philosophy  of  the  indefinite  sentence  and 
its  relation  to  criminal  jurisprudence  this  form  of  sentence  has  already  been 
adopted  in  seven  States  of  the  United  States,  under  varying  conditions.  In 
some  cases  the  maximum  limit  for  which  a  prisoner  may  be  held  is  the  maxi- 
mum limit  for  the  ofl'ense  prescribed  by  the  code.  In  other  cases  the  court  may 
fix  a  minimum  or  maximum  limit  within  the  time  limits  prescribed  by  the  code. 
There  are  those  who  urge  the  adoption  of  a  purely  indefinite  sentence,  without 
maximum  or  minimum  limit,  either  In  the  code  or  In  the  discretion  of  the  Judge, 
but  leaving  the  conditional  liberation  of  the  prisoner  to  be  determined  by  a 


INTERNATIONAL  PRISON   CONGRESS.  7 

board  of  parole  or  a  coart  of  release.  While  the  ordinary  safeguards  of  liberty 
woQld  exist  as  to  the  commitment  of  the  prisoner,  what  conditions  In  general 
should  govern  his  release,  and  how  should  the  court  of  release  be  formed  and 
with  what  powers  invested?  Will  It  not  be  possible  by  modification  of  our 
Judicial  system,  conferring  upon  the  court  of  release  the  power  of  conditional 
release  now  held  by  the  court  of  commitment,  to  gain  the  advantages  of  an  ab- 
solute indeterminate  sentence? 

The  final  paragraph  of  the  question  would  naturally  be  confined  in  its  appli- 
cation to  countries  in  which  the  indeterminate  sentence  does  not  exist  In  addi- 
tion to  the  principal  sentence,  which  may  be  for  a  definite  term  of  imprison- 
ment, is  it  desirable  in  certain  cases  to  fix  a  supplementary  penalty?  Forms 
of  supplementary  penalties  already  existing  in  some  countries  are  a  certain 
period  of  police  supervision,  the  deprivation  of  civil  rights,  the  payment  of  a 
fine.  The  question  raised  is,  whether  such  secondary  penalties  are  desirable 
and  when  and  how  they  should  be  applied. 

"  Question  2.  How  and  in  what  manner  may  effect  be  given  to  penal  sentences 
pronounced  by  foreign  tribunals,  especially  with  reference  to  habitual  criminal- 
ity and  legal  incapacity?" 

According  to  the  laws  of  the  United  States  an  immigrant  who  has  been  con- 
victed of  felony  in  a  foreign  country  may  be  deported. 

Certain  States  of  the  United  States  have  habitual-criminal  laws  providing 
that  a  person  who  has  been  convicted  a  certain  number  of  times  for  felony 
sliall  be  imprisoned  for  twenty-five  years  or  for  life.  How  may  it  be  ascertained 
that  there  have  been  previous  convictions  in  other  States  and  countries,  and 
how  may  this  knowledge  be  used  in  dealing  with  such  cases? 

"  Question  3.  To  resist  the  tendency  of  criminals  to  band  themselves  together 
18  it  not  desirable  to  make  participation  in  criminal  acts  or  agreements  a  dis- 
tinct crime,  or  at  least  to  make  all  such  complicity  a  legal  aggravation?*' 

The  scope  of  the  question  is  evident,  but  it  may  well  be  asked  whether  such 
modifications  of  criminal  codes  have  any  practical  deterrent  value.  The  crim- 
inal class  as  such  seldom  consult  them  and  are  scarcely  deterred  by  subtle  dis- 
tinctions; but,  on  the  other  hand,  is  it  not  desirable  that  our  code  should  be 
simplified  and  strengthened  so  as  to  furnish  better  protection  to  society  in 
dealing  with  offenders?  The  minute  distinctions  made  in  our  codes  as  to  the 
decree  of  participation  in  crime  are  technical  and  arbitrary  and  enable  certain 
criminals  who  organize  or  direct  the  operations  of  other  criminals  to  escape 
punishment. 

"  Question  4.  What  part  does  the  death  penalty  play  in  the  penal  system  of 
the  different  countries?" 

The  object  of  this  question  is  to  secure  a  body  of  information  from  every 
country  in  the  world  in  which  there  is  an  organized  administration  of  justice 
concerning  the  existence  or  nonexistence  of  the  death  penalty.  In  many  coun- 
tries the  death  penalty  has  been  abolished  for  a  long  period  of  years;  it  is  now 
possible  to  ascertain  what  has  been  the  effect  of  such  abolition  as  to  the  com- 
mission of  crimes  for  which  the  death  penalty  was  imposed.  Thus,  in  England, 
more  than  a  century  ago,  a  large  number  of  offenses,  said  by  some  writers  to 
be  at  least  200  in  number,  were  included  in  the  list  of  capital  crimes.  Until 
1894  under  the  Federal  laws  of  the  United  States  25  offenses  were  punishable 
by  death  under  the  military  code,  22  under  the  naval  code,  and  under  the  crimi- 
nal code  there  were  not  less  than  17.  Has  the  number  of  such  offenses  de- 
creased or  increased  in  proportion  to  the  population  since  the  abolition  of  the 
death  penalty?  The  answers  to  this  question  will  furnish  material  for  deduc- 
tion as  to  the  deterrent  value  of  the  death  penalty. 

In  countries  retaining  the  death  penalty  in  the  criminal  code  it  is  impor- 
tant to  ascertain  whether  it  is  actually  applied  and  to  what  extent. 

In  certain  States  and  countries  changes  have  been  made  in  the  manner  of 
infiicting  it.  Private  executions  have  been  substituted  for  public  ones,  and 
electricity  has  been  substituted  for  hanging  or  for  the  guillotine. 

To  obtain  uniform  facts  and  statistics  the  following  schedule  of  questions 
has  been  prepared: 

FACTS. 

1.  Did  the  death  penalty  exist  in  your  State  in  1905?|^®®' 

2.  EInumerate  the  offenses  for  which  Inflicted. 
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3.  What,  if  dny,  other  offenses  were  thus  punished  in  1850? 

(If  the  Information  is  not  obtainable  from  this  date,  then  give  it  for  AAf 
later  date  for  which  it  is  obtainable.) 

4.  Give  dates  of  abolition  of  the  death  penalty  for  the  offenDes  (If  any) 
given  in  reply  ia  question  3. 

5.  What  if  any,  offenses  have  been  added  since  1850  to  the  list  pmiiflhable 
by  death? 

6.  What  punishment  has  been  substituted  for  the  death  p^ialty  in  the  case 
of  each  offense  included  in  answer  to  question  3? 

7.  In  the  case  of  each  offense  for  which  the  death  penalty  has  been  inflicted 
at  any  time  since  1850,  give  table,  by  years,  of  number  of  trials  and  of  convic- 
tions in  this  form : 


Year. 

Population. 

Number  of 
trials  for— 

Nnmber  of 
eonvVs 
Uons. 

igso 

1851 

1852,  and  so  on  each  year  to  1906,  Inclusive 

8.  Are  executions  public  or  limited  to  a  number  of  legal  witnesses? 
0.  If  not  public,  when  were  public  executions  abolished? 

10.  How  is  the  death  penalty  applied  and  under  what  regulations? 

11.  If  the  death  penalty  is  still  authorized  by  law  in  your  State,  to  what 
extent  is  its  application  suspended? 

(a)  In  how  many  cases  has  the  sentence  been  commuted  to  life  imprisonment 
(a)  by  the  jury;  (b)  by  executive  authority? 

(&)  In  how  many  cases  of  indictment  for  murder  was  conviction  secured  on 
some  lower  degree  of  the  offense,  such  as  murder  in  the  second  degree  or  man- 
slaughter? 

(c)  In  how  many  cases  of  murder  did  the  perpetrator  commit  suicide? 


OPINIONS. 

12.  What  do  yoo  believe  to  be  the  effects  of  the  changes,  if  any,  in  relation  to 
the  application  or  restriction  of  the  death  penalty? 

13.  What  is  the  public  sentiment  as  to  the  effect  of  these  changes? 

14.  If  public  executions  have  been  abolished,  what  do  you  believe  to  have 
been  the  effect  on  public  morals  and  on  criminality? 

15.  Any  other  remarks  or  suggestions. 

Second  Section. — Prison  administration, 

''Question  1.  What  are  the  essential  principles  of  a  modern  reformatory 
system,  and  upon  what  rational  methods  should  it  be  based?  Should  its  applica- 
tion be  limited  by  age,  or  other  classification?    If  so,  under  what  limitations? 

"  Must  we  not  admit  the  necessity  of  special  treatment  for  youthful  criminals 
and  even  recidivists  from  16  to  21  or  23  years,  recognizing  the  plasticity  of  that 
age  and  the  possibility  of  curing  by  special  methods  physical,  moral,  and  intel- 
lectual, the  perverted  instincts  of  young  offenders?  In  that  case  is  it  not  desir- 
able to  give  to  the  courts  the  power  of  imposing  a  special  penalty : 

*'(a)  Sufficiently  long  to  permit  the  full  application  of  all  means  of  reforma- 
tion? 

**(6)  Permitting  the  free  application  of  conditional  liberation?" 

The  reformation  of  the  prisoner  is  now  universally  accepted  as  one  of  the 
principal  ends  of  prison  administration.  The  main  question  is,  How  is  it  to  be 
secured?  With  this  end  in  view  different  prison  systems  have  been  developed. 
Under  one  system  this  end  is  supi)osed  to  be  best  promoted  by  completely  isolat- 
ing the  offender  from  his  fellow-prisoners  with  a  view  to  individual  treatm«it. 
In  other  systems  social  treatment  is  preferred  as  a  preparation  for  social  duties. 
The  methods  of  treatment  under  these  systems  differ  widely,  and  the  whole  stmc- 
ture,  organization,  and  discipline  of  the  prison  are  affected  by  them.  The  object 
of  the  question  ia  to  bring  out  the  principles  and  methods,  however  varied  they 
may  be,  accepted  In  different  countries,  not  merely  for  punishing  the  prisoner 
for  his  offense,  but  for  properly  preparing  him  to  lead  a  law-abiding  life  on  re- 
turning to  society. 
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The  question  opens  the  whole  range  of  moral  and  educational  influences 
which  may  be  applied  in  prison,  and  how  far  they  can  be  adapted  to  different 
eysfems,  whether  congregate,  cellular,  or  a  union  of  both;  whether  prisoners 
are  colonized  on  State  f^rms  or  organized  in  State  prisons  or  reformatories. 

Both  in  Europe  and  America  an  educative  reformatory  system  is  now  applied 
to  juvenile  delinquents  under  the  age  of  16.  In  some  countries  it  is  applied 
until  21  years  of  age.  In  the  United  States  the  same  educational  system,  with 
necessary  modifications,  has  been  extended  to  prisoners  30  years  of  age.  Where 
shall  the  age  line  be  drawn?  Is  not  the  limit  of  legal  majority  arbitrary?  A 
marking  and  grading  system  combined  with  prison  school  and  other  educational 
influences  is  applied  in  some  prisons  even  to  prisoners  in  middle  life. 

It  is  hoped  that  the  question  will  secure  a  presentation  of  what  are  regarded 
as  fundamental  reformatory  principles  of  universal  application,  with  elastic 
methods  adapted  to  different  conditions. 

"Question  2.  What  improvements  may  be  made  in  the  parole  system  or  the 
system  of  conditional  liberation  already  existing  in  certain  countries?  " 

Many  considerations  affect  the  question  of  conditional  liberation  which  here 
refers  to  liberation  after  imprisonment.  In  various  States  the  prisoner's  time 
may  be  shortened  so  many  days  per  month  by  good  behavior.  In  other  States 
a  marking  and  grading  system  is  invoked  by  which  the  prisoner's  eligibility  to 
conditional  release  is  determined.  What  authority  shall  decide  as  to  the 
prisoner's  release?  How  shall  boards  of  parole  or  courts  of  release  be  consti- 
tuted? Shall  they  be  paid  or  unpaid?  How  shall  surveillance  be  exercised 
over  prisoners  on  parole?  How  long  shall  a  term  of  parole  extend,  and  under 
what  conditions  shall  it  be  revoked? 

**  Question  3.  What  are  the  best  means  for  assuring  productive  work  for 
prisoners  in  small  prisons?" 

The  object  of  this  question  is  not  to  open  up  the  whole  question  of  prison 
labor  in  its  economic  relations,  but  to  deal  with  the  practical  question  of  prison 
administration.  Labor  in  prison  is  absolutely  necessary  for  the  physical  and 
moral  welfare  of  prisoners.  It  is  most  easily  classified  and  organized  in  large 
establishments.  This  constitutes  an  important  argument  for  abandoning  the 
practice  which  prevails  in  many  American  States  of  committing  prisoners  to 
county  jails,  where  they  have  little  or  no  opportunity  for  work.  The  centrali- 
zation of  control  by  the  State  and  the  organization  of  labor  in  district  prisons 
by  the  State  will  obviate  the  necessity  of  using  jails  except  as  houses  of  deten- 
tion for  those  awaiting  trial. 

As,  however,  many  prisoners  are  committed  to  jails  and  small  prisons  for 
terms  varying  from  a  few  days  to  twelve  months,  how  shall  permanent  and 
effective  work  be  provided  for  them?  What  forms  of  hand  labor  may  be 
profitably  introduced?  Can  prisoners  be  employed  in  out-of-door  work?  The 
development  of  the  dynamo  renders  it  possible  under  the  cellular  system  to 
introduce  machines  driven  by  power  in  a  comparatively  small  place. 

The  answer  to  this  question  will  be  determined  largely  by  economic  and  local 
conditions. 

Third  Section. — Preventive  means. 

"  Question  1.  What  is  the  effect  upon  criminality  of  the  legal  measures  taken 
in  different  States  in  the  form  of  probation  or  suspension  of  sentence,  etc.,  to 
avoid  the  necessity  of  imprisonment,  especially  at  the  time  of  first  conviction, 
taking  account  of  the  ngo,  eliaracter,  and  antecedents  of  the  |)erson?  And  is  it 
desirable  that  these  and  similar  laws  should  be  extended? 

In  certain  European  and  American  States  the  practice  of  suspending  sen- 
tence (sursis),  or  placing  offenders  on  probation  under  friendly  or  custodial 
supervision,  has  been  carried  on  for  a  number  of  years.  A  body  of  judicial 
statistics  has  been  accumulated,  valuable  for  purixjses  of  comparison.  It  is 
possible  to  answer  with  some  deflnitoness  whether  the  treatment  of  such  of- 
fenders without  imprisonment  has  l>oen  followiHl  hy  any  increase  of  crime, 
and  whether  the  results  obtained  from  placing  them  under  probation  have  been 
satisfactory.  An  Interesting  and  valuable  array  of  testimony  ought  to  furnish 
an  answer  to  these  questions. 

"  Question  2.  What  measures  should  be  taken  for  the  suppression  of  men- 
dicity and  vagabondage,  especially  in  view  of  modern  criminal  tendencies'^ 

**  What  rules  should  be  adopted  for  the  organization  of  workhouses  for  men- 
dicants and  vagabonds?" 
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Two  qnestions  originally  separated  bave  been  brought  together  under  this 
head,  one  of  them  opening  the  broad  subject  of  the  prevention  and  cure  of 
vagabondage  and  the  other  fixing  attention  on  the  best  way  to  treat  vagaMnds 
when  they  are  under  the  grasp  of  the  law. 

"  Question  3.  How  Is  it  possible,  while  paying  due  attention  to  the  correction 
of  the  offender,  to  lighten  the  heavy  economic  burden  falling  upon  families 
owing  to  the  imprisonment  of  those  upon  whom  they  are  dependent?" 

More  briefly  stated,  the  question  is  how  to  correct  the  prisoner  without  pun- 
ishing th6  family.  As  laws  are  at  present  administered  in  many  States  the 
burden  of  imprisonment  falls  heavier  upon  the  family  than  upon  the  prisoner. 
While  the  latter  is  sure  of  shelter  and  food  his  family  often  suffer  at  home. 
Obvious  relief  is  furnished  in  such  cases  by  placing  the  prisoner  on  probation 
under  conditions  permitting  him  to  work  and  support  his  family.  In  answer- 
ing question  1  of  this  section  the  economic  value  of  the  labor  of  probationers, 
often  seriously  diminished  bv  imprisonment,  should  not  be  overlooked. 

When,  however,  it  is  found  necessary  to  commit  offenders  to  prison  the  con- 
ditions necessary  for  the  relief  of  the  families  are,  first,  that  the  prisoner 
should  engage  in  remunerative  labor,  and  second,  that  an  adequate  portion  of 
his  earnings  should  be  assigned  to  his  family. 

The  desertion  of  wife  and  children  by  husbands  and  fathers  or  the  failure 
to  support  their  families,  or  the  failure  of  others  physically  capable  of  work 
to  support  their  families,  has  led  in  some  States  to  more  stringent  laws  as  to 
the  arrest  and  Imprisonment  of  such  oflfendcrs.  Little  relief  is  furnished  the 
family  by  classifying  the  offense  as  more  serious  or  lengthening  the  term  of 
imprisonment.  Other  measures  for  the  relief  of  the  family  have  now  been 
proposed,  and  are  on  trial  in  a  small  number  of  places,  by  compelling  a  prisoner 
to  work  during  the  whole  period  of  his  confinement  and  assigning  weekly  a 
portion  of  his  earnings  to  his  family.  In  some  States  the  lack  of  remunerative 
prison  labor  may  render  such  an  assignment  diflicult.  In  other  States  where 
prison  labor  is  profitable  the  assignment  of  money  to  the  family  may  be  made 
without  dIflJculty. 

"  Question  4.  Have  the  experiments  of  the  last  ten  years  made  in  certain 
countries  providing  special  establislmients  for  the  detention  of  inebriate  crimi- 
nals, even  recidivists,  for  long  periods  (two  or  three  years)  been  successful 
or  not? 

"  Is  it  necessary  to  complete  the  penitentiary  discipline  of  these  establish- 
ments by  special  medical  treatment?" 

FouBTH  Section. — Qtirxtiotis  relatiny  to  children  and  to  minors, 

"Question  1.  Should  young  delinquents  be  subjected  to  the  penal  procedure 
applicable  to  adults?  If  not,  what  i)rinciples  Fhould  guide  the  procedure  applied 
to  children  and  youthful  ofiFenders?  " 

In  the  last  ten  years  a  world-wide  interest  has  been  develoi>ed  in  regard  to 
the  best  lej^al  (lisi)osition  of  children  arraigned  for  various  ofTensc^s.  In  the 
United  States  the  interest  thus  awakened  has  found  expression  in  the  develop- 
ment of  children's  courts.  In  Euroi>e  a  similar  interest  is  making  itself  felt 
in  new  modifications  of  judicial  procedure.  Whether  in  Europe  or  America 
the  aim  seems  to  be  to  submit  children  to  processes  which  are  educational  and 
corrective  rather  than  to  those  which  are  p(»nal  and  oppressive.  The  legal 
traditions  of  the  different  countries  will  doubtless  modify  the  practice,  but  it 
is  hoi)ed  that  the  answers  to  bo  prepared  for  these  questions  will  show  not  only 
how  widespread  is  the  interest  it  rei)resents,  but  also  how  firmly  established 
is  the  principle  upon  which  its  solution  depends. 

"Question  2.  Should  special  establishments  be  maintained  for  abnormal, 
backward,  and  feeble-minded  children  showing  dangerous  moral  tendencies?" 

The  treatment  of  children  mentally  defective  is  provided  for  by  institutions 
in  every  civilized  country,  but  a  certain  number  of  such  children  show  criminal 
tendencies  and  commit  offenses  which  bring  them  under  the  scoi)e  of  the  penal 
law.  They  are  not  pro[>er  subjects  for  commitment  to  prison;  their  limited 
development  prevents  them  from  from  fitting  into  an  educational  scheme  of 
reformatory  institutions.  On  the  other  hand,  on  account  of  their  criminal 
tendencies  they  are  not  welcome  inmates  of  the  ordinary  institutions  for  the 
feeble-minded.     Is  it  desirable  to  establish  institutions  for  this  class,  and  should 
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such  establishments  be  adjuncts  to  existing  institutions  for  the  feeble-minded 
or  independent  Institutions? 

''Question  3.  What  measures  should  be  taken  to  correct  the  Idleness  and 
vagabondage  of  children  in  large  cities?  " 

While  the  subject  of  vagabondage  and  its  treament  is  presented  in  question 
2  of  the  third  section,  it  is  framed  here  in  another  form  with  a  view  of  con- 
centrating attention  upon  the  special  dangers  to  which  idle  and  neglected 
children  are  exposed  in  great  cities. 

"Question  4.  Is  it  desirable  to  take  special  measures  for  the  protection  of 
children  bom  outside  of  wedlock;  and  if  so,  what  measures? 

"  Owing  to  the  neglect  or  abandonment  due  to  irresponsible  parents,  are  such 
children  sufficiently  protected  by  existing  laws  and  institutions,  or  is  special 
legislation  and  provision  desirable?  " 

A  QUESTION  FOB  INVESTIGATION. 

Without  placing  it  on  the  programme  of  the  discussion  for  the  next  Ongress, 
the  Commission  has  deemed  it  desirable  to  collect  information  in  answer  to  the 
following  question : 

How  should  local  prisons.  Jails,  and  lockups  be  constructed  and  organized? 
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THE  SECRETARY  OF  THE  TREASURY, 

BUBHITTWG, 

IN  BESFOKSE  TO  A  SENATE  BESOLT7TION  OF  APBIL  22,  1908,  A 
STATEMENT  WITH  BEFEBENOE  TO  THE  AMOUNT  TWIOE  FAID 
BY  THE  FBOVIDENOE  WASHINGTON  INSXJBANCE  COMPANY, 
OF  FBOVIDENOE,  B.  I.,  AS  TAXES  ON  THE  SAME  IDENTIOAL 
INCOME  OB  PBOFITS,  ETC. 


Mat  6,  1908. — Referred  to  the  Committee  on  Finance  and  ordered  to  be  printed. 


TBEASUBT  DEFARTBfENT, 

Office  of  the  Secretabt, 

Washington,  May  «,  1908. 

Sir:  In  response  to  a  resolution  of  the  Senate,  adopted  April  22, 
1908,  requesting  that  the  (Commissioner  of  Internal  Revenue  be 
required  *'to  examine  and  report  to  the  Senate  the  amount  twice  paid 
by  the  Providence  Washington  Insurance  Company,  of  Providence, 
Rhode  Island,  as  taxes  on  tne  same  identical  income  or  profits,  under 
the  acts  of  Congress  approved  Julv  first,  eighteen  hundred  and  sixty- 
two,  June  thirtieth,  eignteen  hundred  and  sixty -four,  and  July  four- 
teenth, eighteen  hundred  and  seventy,  and  amendments  thereto,"  I 
have  the  honor,  in  accordance  with  the  direction  of  the  President,  to 
submit  the  following: 

An  examination  of  the  records  in  the  oflSce  of  the  Commissioner  of 
Internal  Revenue  shows  that  the  Providence  Washington  Insurance 
Company,  of  Providence,  R.  I.,  paid  taxes  on  income  or  profits  under 
the  acts  of  Congress  aforesaid  between  Januarv  1,  1863,  and  July  1, 
1871,  to  the  aggregate  amount  of  $5,127.19.  There  is  nothing  in  said 
records  to  show  that  this  amount  or  any  part  thereof  was  twice  paid 
by  said  company,  or  to  show  what  amount,  if  any,  was  paid  by  the 
company  in  excess  of  the  amount  due  under  the  acts  aforesaid. 

The  attorney  for  the  Providence  Washington  Insurance  Compaxv^ 
has  filed  in  this  Department  a  statement  purporting  to  Vi^N^\>^i^\i 
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sworn  to  by  the  treasurer  of  said  insurance  company  to  the  effect 
that  the  records  of  the  company  showed  that  from  January,  1863,  to 
July,  1871,  the  said  insurance  company  owned  stock  or  bonds  of  the 
Exchange  Bank,  of  Providence,  B.  I.,  to  the  value  of  $30,000,  from 
which  it  received  income,  and  during  tne  period  aforesaid  paid  income 
taxes  to  the  amount  of  $5,127.19. 

Hie  records  of  the  office  of  the  Commissioner  of  internal  Bevenue 
show  that  the  Exchange  Bank  and  the  National  Exchange  Bank,  of 
Providence,  B.  1.,  evidently  both  the  same  corpjoration,  paid  taxes 
upon  income  or  profits  for  the  period  above  mentioned  amounting  to 
$14,009.67.  There  is  nothing  m  the  records,  however,  to  show  any 
community  of  interests  or  relationship  between  the  insurance  company 
and  the  Exchange  Bank. 

Bespectfully,  Geo.  B.  Cortelyou, 

The  Pbesident  of  the  Senatb. 
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WIDOW  AND  HEIRS  OF  WILLIAM  H.  BELL. 


liBTTEK  FBOM  THE  A8SISTAKT  OliEBB:  OF  THE  00T7ET  OF  CLAIMS 
TRANSMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  C0T7ET  IN 
THE  CASE  OF  MABT  E.  BELL,  WILLIAM  H.  BELL,  THOMAS  S. 
BELL,  KATIE  BELL  PRICE,  THEOrORE  C.  BELL,  AND  FLORA 
BELL  HUDSON,  WIDOW,  HEIRS  OF  WILLIAM  H.  BELL,  DECEASED,. 
AGAINST  THE  XTNITED  STATES. 


Mat  7,  1908.— Referred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


CouKT  OF  Claims,  Clerk's  Office, 

Was  king  ton  J  May  6^  1908. 
Sir:  Pursuant  to  the  order  of  the  court  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the 
United  States  Senate  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims* 
Hon.  Charles  W.  Fairbanks, 

President  of  the  Seriate, 


rpQQit  ol  CUOmt.  GongressionAL  No.  10871.  Mary  E.  Bell,  WilliAm  H.  Bell.  Thomi  8.  Bell,  Katie 
Bell  Price,  Theodore  C.  Bell,  and  Flora  Bell  Judson,  widow  and  heirs  of  William  H.  Bell,  deceased, 
V.  The  United  States.] 

BTATEMBNT  OF  CABB. 

The  following  bill  was  referred  to  the  court  February  13, 1901,  by  resolution  of  the 
Unit^  States  Senate,  under  an  act  of  Congress  approved  March  3,  1887,  known  as 
the  Tucker  Act: 

••A  BILL  For  the  relief  of  the  widow  and  heirs  of  Willinm  H.  Bell,  deceased. 

**  Beit  enacted  by  the  Senate  and  House  of  RefrreaeiHatives  of  the  United  States  of  America 
in  Congress  (U'sembledy  That  there  be  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  ten  thousand  dollars  to  the  widow  and  heirs 
of  William  H.  Bell,  deceased,  for  compensation  for  the  use  of  his  invention  relating 
to  designating  filing  jackets,  adopted  by  the  Bureau  of  Pensions  March  twenty-fifth, 
eighteen  hundred  and  eighty-two,  and  still  in  use  by  the  Government." 

xhe  claimants  appeared,  and  in  a  petition  filed  in  this  court  August  21, 1901,  made 
the  following  allegations: 

The  decedent  was  a  citizen  of  the  United  States,  throughout  his  life  was  loyal  to 
the  Government  thereof,  and  never  gave  aid  or  comfort  to  its  enemies  at  any  time. 

The  decedent,  William  H.  Bell,  who  was  at  the  time  a  clerk  in  the  Pension  Bureau 
of  the  United  States,  invented  a  device  or  system  of  designating  jackets  for  use  in 
the  bosinesB,  files,  and  archives  of  such  Pension  Bureau,  and  his  system  was  adopted 


8  WIDOW   ATSTD  HBIB8   OF   WILLIAM  H.  BELL. 

by  ^e  CommiBsioner  of  PenmonB  March  25, 1882,  has  been  used  therein  ever  since 
that  time,  and  has  proven  to  be  of  great  valae  in  the  wa^  of  saving  the  time  and 
labor  of  the  clerks  and  in  the  saving  of  money  to  the  United  States.  Under  the 
former  system  in  use  in  the  Pension  Office  it  was  impossible  to  prevent  errors,  one  of 
the  most  serious  and  perplexing  errors  being  that  of  a  case  belonging  to  one  division 
in  the  office  becoming  mixed  or  lost  in  the  files  of  another  division.  The  jackets 
used  in  the  old  system  being  of  one  and  the  same  color,  it  was  impossible  to  detect 
the  error  aforesaid  until  the  case  was  called  for  in  the  regular  and  ordinary  transac- 
tion of  business.  Under  the  old  system,  when  cases  were  sorted  prior  to  being  for- 
warded to  their  proper  divisions,  it  became  necessary  for  the  clerks  throug^h  whose 
hands  they  passed  to  take  each  case  separately  and  carefully  read  the  service  of  the 
applicant  written  upon  the  face  of  the  jacket  in  its  entirety  in  order  to  determine 
the  division  to  whicn  it  belonged.  Fre(}uent  and  constant  mistakes  were  made  in 
the  reading  of  the  service  of  the  applicant  and  in  determining  the  divisions  to 
which  the  cases  belonged,  and  an  endless  amount  of  trouble,  time,  and  labor  was 
involved  in  the  effort  to  find  missing  papers  or  cases.  These  mistakes  necessitated 
the  almost  constant  detail  of  clerks  to  make  thorough  searches  through  the  files  of 
•each  division  to  detect  such  errors. 

All  of  these  difficulties  have  been  overcome  bv  the  designated  jackets  so  devised 
by  the  decedent,  as  aforesaid,  for  they  are  of  sucn  a  character  that  by  merelv  glanc- 
ing at  them  the  clerk  can  determine  the  division  to  which  the  papers  or  the  cases 
should  be  sent,  thus  preventing  or  detecting  errors  which  it  would  take  days  or 
months  to  correct  under  the  old  system.  To  illustrate:  The  jackets  in  the  eastern 
division  of  the  Pension  Bureau  are  designated  by  red  bands  or  marks.  Should  papers 
or  cases  bearing  another  color  be  sent  to  this  division,  the  error  would  be  discovered 
before  the  papers  reached  the  files,  and  they  would  be  returned  to  the  respective 
divisions  to  which  they  belonged.  In  the  operation  of  the  system  devised  by  the 
decedent  the  eastern  division  of  the  Bureau  is  designated  by  red,  the  western  divi- 
sion by  yellow,  the  old  war  and  navy  division  by  black,  the  middle  division  by 
green,  the  southern  division  by  purple,  and  other  branches  are  designate*.!  by  vari- 
ous combinations  of  colors.  The  time  consumed  under  the  old  system  in  leading 
the  service  of  the  claimant  on  each  jacket  did  not  amount  to  much  in  any  one  case, 
but  when  it  is  considered  that  up  to  this  time  several  millions  have  been  filed,  jack- 
eted, inspected  time  after  time,  and  sent  to  their  respective  divisions  time  after  time 
by  the  large  number  of  clerks  through  whose  hands  they  have  passed,  it  becomes 
apparent  that  this  simple  device,  made  by  the  decedent,  has  been  of  great  benefit  to 
the  United  States  in  the  way  of  saving  time,  labor,  and  money. 

The  decedent  was  persuaded  to  invent  the  device  or  system  hereinbefore  described 
by  statementH  made  to  him  in  conversation  with  the  then  Commissioner  of  Pensions, 
who  siiid  that  if  the  decedent  could  devise  such  a  system  as  would  prevent  or  detect 
the  errors  hereinbefore  described,  and  would  result  in  the  saving  of  considerable  time, 
labor,  and  money  to  the  United  States,  he  had  no  doubt  that  Congress  would  appro- 
priate such  sum  as  would  be  r<»asonable  compensation  therefor,  provided  the  Bureau 
should  make  use  of  the  system  and  find  it  to  be  satisfactory  in  all  respects.  Acting 
upon  this  expression,  the  decedent  invented  the  device  or  system  aforesaid,  showed 
it  to  the  Ck)mmis8ioner  of  Pensions,  who  thf)Up:ht  well  of  it,  and  with  the  consent  of 
the  decedent  inaugurated  and  continued  its  une  in  the  Pension  Bureau  on  the  25th 
day  of  March,  1882,  where  it  has  been  in  constant  use  ever  since  to  the  benefit  of  the 
United  States,  to  the  amount  of  $10,000. 

The  case  was  brought  to  a  hearing  on  loyalty  and  merits  on  the  15th  day  of  April, 
1908. 

Messrs.  Dudley  A  Michener  appeared  for  the  claimants,  and  the  Attorney-General, 
by  Mr.  W.  W.  fifcott,  his  assistant,  and  under  his  direction,  appeared  for  the  defense 
and  protection  of  the  interests  of  the  United  States. 

The  court,  uix)n  the  evidence  adduced  by  the  claimants,  none  being  adduced  by 
the  defendants,  except  the  reports  of  the  Interior  Department  and  Pension  Bureau 
relative  to  decedent's  employment  and  duties,  and  after  considering  the  briefs  and 
ai^ument  of  counsel  on  both  sides,  makes  the  follow inir 

FINDINGS   OK    KA(T. 

I.  Claimant's  deccilent,  William  H.  Bell,  was  loyal  to  the  Government  of  the 
Unite<l  States  throughout  the  late  civil  war. 

II.  Sai'l  William  H.  Bell  was  appointed  to  a  clerkship  in  the  Pension  Bureau  June 
18,  1880,  at  a  salary  of^*720  per  annum;  December  1,  1881,  was  promoted  to  $9<X); 
April  1,  1882,  to  $1,20(7;  August  16,  1882,  to  |1,400;  September  1,  1886,  to  $1,600. 
He  died  August  22,  1897. 
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« 

III.  The  claimants'  decedent  was  an  employee  of  the  United  Statee  in  the  Pension 
Boreaa  from  Jmie  18,  1880,  to  the  date  of  his  decease,  Auffost  22,  1897.  While  so 
employed  as  clerk  in  said  Burean,  for  which  he  was  paid  his  regular  salary,  as  set 
forth  in  finding  II,  said  claimants'  decedent,  at  the  request  or  direction  of  the  then 
Commissioner  of  Pensions,  devised,  mainly  outside  of  office  hours,  a  system  of  jackets 
for  use  in  the  business,  files,  and  archives  of  the  Pension  Bureau,  by  means  of  colored 
designating  jackets  for  the  different  divisions  in  said  Bureau,  wnich  said  system  was 
adopted  by  said  Commissioner  about  March  25,  1882,  and  the  same  has  l>een  in  use 
in  said  Bureau  since  that  time,  and  has  been  a  saving  to  the  United  States  of  much 
labor  and  expense,  though  the  claimants*  decedent  was  at  the  time  informed  by  said 
Commissioner  that  there  was  no  law  by  which  he  could  be  paid,  and  that  any  pay- 
ment which  might  be  made  for  the  services  so  rendered  rested  with  Congress. 

IV.  Upon  the  foresoing  findings  of  fact,  the  court  finds  the  ultimate  fact,  so  far 
as  it  18  a  question  of  met,  that  said  claim  is  neither  a  l^al  nor  equitable  one  against 
the  United  States,  and  whatever  payment  is  made  for  the  services  so  rendered  rests 
with  the  bounty  of  Congress. 

By  Thb  Court. 
Filed  May  4,  1908. 
A  tme  copy. 

Test  this  6th  day  of  May,  1908. 
[8BAL»3  John  Randolph, 

AisiiiarU  Clerk  Court  of  Ctotnui 
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PETITION    OF    ALBERT     TALMON    MORGAN    FAVORING 
LEGISLATION  TO  REFORM  THE  CURRENCY  SYSTEM. 


Mr.  Tellkr  presented  the  followinpf 

PETITXON  FBOM  MB.  ALBBBT  TAI^MOK  MORGAN,  A  OITIZSK  OF 
COIiOSADO,  FAVORING  LEGISIiATIOK  TO  REFORM  THE  CXTR- 
RJBENCT  STSTEM. 


May  12,  ltt08. — Referred  to  the  Committee  on  Finance  and  ordered  to  be  printed. 


To  the  Senate  mid  Hmine  of  Representatives  of  the  United  States  in 

Congress  assembled. 

Sirs:  The  undersif^ed,  your  petitioDer,  respectfully  represents  that 
certain  events  occurring  lately  m  our  country  require  the  immediate 
attention  of  all  whose  duty  it  is  to  guar(^  the  state  from  self-destruction. 

The  first  of  these  events  in  si^niiicance  is  a  long  line  of  exposures 
by  newspaper  and  magazine  writers  of  corrupt  practices  in  our  busi- 
ness methods,  culminating  in  an  attack  by  a  Wail  street  speculator 
upon  the  good  sense  and  the  civic  virtue  of  our  people,  because  of 
their  supine  indifference  while  their  substance  is  filchea  from  them  by 
what  he  calls  "The  System,'"  meaning  a  conspiracy  of  economic  free- 
booters. 

The  next,  in  order  of  occurrence,  is  a  message  from  the  President 
to  yon  of  a  character  so  unique  that  it  will  be  known  in  history  as  a 
"Message  from  the  President  of  these  Re-United  States  to  the  Con- 
gress, on  the  state  of  our  public  and  private  niomls,"  demanding 
additional  legislation  to  enable  him  to  reach,  and  then  to  secure  the 

Sunishment  of,  those  who  may  be  found  to  be  responsible  for  the  con- 
itions  complained  of. 

Another  of  these  events  is  the  debate  now  proceeding,  both  in  and 
out  of  Congress — quite  world-wide  in  its  character — in  search  of  a 
remedy. 

This  discussion  is  taking  a  wide  mnge,  and  while  no  two  of  the  dis- 
putants appear  to  agree  as  to  the  cause  or  the  cure,  it  is  conceded  by 
all  of  them  that  the  situation,  both  as  to  the  state  of  our  finafic^s  and 
that  of  our  morals,  is  the  gravest  in  our  history  as  a  people.  I  shall 
need  to  cite  in  evidence  of  this  widespread  concern  no  more  than  the 
following  from  your  daily  proceedings  as  printed  in  the  Record: 

On  March  6,  Mr.  Depew,  of  New  i  ork,  said : 

1  believe  in  the  virtue  of  the  country  without  coureding  the  wicke<lne8H  of  the 
metropoils.  There  is  not  much  difference  in  the  human  nature  of  the  pavement  and 
of  the  field.     The  l)anking  mind  work8  in  like  chaunels  all  over  the  world.     *    *    ♦ 

III  fiome  counties  of  Kentucky  the  nrice  of  tobacrco  is  now  regulated  by  the  shot- 
l^on.  Niehc  riders  bum  the  barns  ana  lash  the  backs  of  those  who  are  on  the  other 
0lde  of  tne  market.  The  method  is  original  and  s|)ectacular»  but  Nsliolly  «^^\3l- 
latiye.    ♦    *    * 
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Oar  fiDancial  system  is  like  a  pyramid  placed  apon  its  apex.  The  higher.it is 
Irailt  the  greater  the  danger  of  its  toppling  over,  and  yet  eVery  new  strata  is  evidence 
of  what  we  call  prosperity.    *    *    * 

For  three  days  the  most  prosperous  and  progressive  of  peoples,  at  the  high  tide  of 
the  most  wonderful  prosperity  of  their  marvelous  material  development,  were  on  the 
brink  of  the  most  destructive  and  widespread  financial  and  industrial  break-down 
ever  experienced.    *    *    * 

With  the  vast  resources  which  a  few  speculators  can  now  control,  the  temptation 
is  great  to  put  the  prices  of  securities  or  products  up  or  down  by  cornering  the  cur- 
rency.   Ours  is  the  only  country  where  this  is  possible.    *    *    * 

I  have  become  convinced  of  two  thin^:  First,  that  it  is  impossible  at  this  session 
of  Congress  to  revolutionize  our  bankmg  and  currency  system;  second,  that  it  is 
absolutely  essential  that  we  should  have  at  the  earliest  possible  moment  some  form 
of  emergency  currency.     *    *    * 

The  Aldnch  bill,  so  called,  is  simple  in  its  remedies,  practical,  and  easily  under- 
stood. It  is  a  makeshift,  if  you  please,  but  as  long  as  we  can  not  recreate  our  system 
at  once,  expedients  which  are  effective  are  essential  to  meet  present  conditions.  The 
main  thing  is  to  have  securities  available  for  the  additional  currency  which  are  so 
large  in  amount  and  so  easy  to  be  held  or  obtained  that  the  control  or  cornering  of 
them  is  impossible.     ♦    ♦    * 

Men  of  great  wealth  and  financial  genius  foresee  the  storm  long  before  it  breaks. 
If  property  is  to  be  attacked  by  legislation  or  depreciated  by  a  panic  they  sell  out 
when  the  public  are  bu5^er8.  They  foresee  again  when  the  storm  nas  spent  its  force, 
repurchase  at  panic  prices,  and  double  their  fortunes.  It  is  business  men  whose 
capital  is  active  and  who  are  borrowers  on  their  credit  to  keep  their  business  enlarg- 
ing who  suffer  loss  or  are  forced  into  liquidation  or  bankruptcy.     ♦    ♦    * 

But  the  startlingly  tragic  character  of  this  debate  is  best  illustrated 
in  the  following,  from  your  chairman  of  the  House  Committee  on 
Banking  and  Currency.  January  27  last  Mr.  Fowler  said  of  our 
banking  and  currency  practices  that  thev  are  ''the  worst  in  the  world." 
And  yet  he  tells  us  tnat,  "economically  speaking,"  they  control  the 
title  to  '*all  of  the  consumable  commodities  in  the  country"  in  their 
$19,645,000,000  in  discounts.  So  that  recently  ''no  one  could  sell  a 
bale  of  cotton  and  transfer  title,"  or  a  fat  steer,  or  a  bushel  of  wheat, 
"  because  our  current  exchange  had  completely  broken  down,"  on 
account  of  "a  bond-secured  currency  which  beai*s  no  relation  whatever 
to  the  business  of  the  country     *     *     *." 

With  more  wisdom,  if  less  discretion,  Mr.  Fowler  tells  us  further 
that  '*  we  are  carrying  700,000,000  of  bank  notes,  600,600,000  of  silver, 
and  346,000,000  oif  greenbacks  on  a  mere  pin  point  of  gold  amounting 
to  only  150,000,000     ♦     *     *     ." 

"  Credit  is  the  very  soul  of  modern  commerce,  and  upon  the  average 
more  than  90  per  cent  of  our  business  is  done  by  check  and  draft, 
based  upon  the  book  credits  of  the  country     *     *     *     ." 

"The  banks  should  be  compelled  to  buy  gold  enough  to  prove  all 
these  credits  and  protect  all  their  depositors    ♦     ♦     *     ," 

"  We  must  coin  our  bank  reserves  out  of  our  standard  of  value, 
whatever  that  may  be     *     *     *     ." 

"  Nothing  is  fit  for  a  bank  reserve  except  gold     *     ♦     ♦     ," 

"  Having  adopted  gold,  then,  as  our  standard  of  value,  it  is  the 
touchstone  of  our  credit,  and  it  is  only  by  bringing  our  credits  into 
contact  with  gold  that  their  value  is  proved     ♦     *     *      " 

BRINCJINd    OUH    CREDITS   INTO   CONTACT   ^\^TH    GOLD. 

Sirs,  before  bringing  our  credits  into  touch  with  gold  it  may  be 
well  for  us  to  bring  into  this  discussion  not  only  the  experiences  of 
the  founders  of  our  system  of  government,  but  their  opinions  also. 
Of  these  there  are  none  more  entitled  to  the  everlasting  gratitude  of 
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mankind  than  Robert  Morris,  the  head  of  our  finances  daring  the 
Revolutionary  period;  Thomas  Jefferson,  the  statesman  of  his  time; 
Alexander  Hamilton^  our  first  Secretary  of  the  Treasury;  Benjamin 
Franklin,  the  sage,  philosoper,  and  friend  of  man — each  of  whom  has 
left  on  record,  for  our  inspiration  and  guidance  in  a  crisis  like  the 
present,  not  only  a  just  estimate  of  the  complexity  of  the  coinage 
problem,  of  money  standards,  and  of  money  units,  but  also  of  the 
oifficulty  of  finding  a  way  by  which  a  metallic  currency  may  be  made 
to  promote  the  general  welfare. 

For  example,  Mr.  Morris^  while  submitting  to  the  Continental 
Congress  a  scheme  for  a  coinage,  found  it  to  be  his  ''  duty"  to  mention 
to  Congress  information  he  had  received  'Hhat  guineas  of  base  metal 
are  coined  at  Birmingham  so  well  as  to  escape  any  common  attention." 
And  he  adds,  ''Now,  there  can  be  no  doubt  that  every  such  guinea 
received  here  would  be  a  national  loss  to  us  of  an  English  crown.  *  ♦  ♦ 
How  much  we  suffer  in  this  way  at  present  it  is  impossible  to  esti- 
mate    *    *     *." 

On  "The  establishment  of  a  money  unit"  Jefferson  wrote: 

If  we  determine  that  a  dollar  shall  be  our  unit,  we  must  then  say  with  precision 
what  a  dollar  is.  This  coin  as  struck  at  different  times,  of  different  weights  and  fine- 
ness, is  of  different  values. 

And  he  quotes  Sir  Isaac  Newton's  table  showing  a  variation  in  the 
pure  silver  from  308.7  grains  to  387.     He  also  says: 

1  know  of  no  unit  which  can  be  proposed  in  competition  with  the  dollar  but  the 
pound.  But  what  is  the  pound?  One  thousand  five  hundred  and  forty-seven  grains 
of  fine  silver  in  Georgia;  1,289  grains  in  Virginia,  C-onnecticut,  Rhode  island,  Massa- 
chusetts, and  New  Hampshire;  1,031J  grains  in  Maryland,  Delaware,  .Pennsylvania, 
and  New  Jersey;  966|  grains  in  North  Carolina  and  New  York.     *    *    * 

A  "grand  committee"  of  the  Congress  say: 

In  France  1  grain  of  pure  gold  is  counted  worth  15  grains  of  silver.  In  Spain  16 
miDB  of  silver  are  exchanged  for  1  of  gold,  and  in  England  15 J.  In  both  of  the 
Kingdoms  last  mentioned  gold  is  the  prevailing  money,  because  silver  is  under- 
valued. *  *  *  It  is  a  very  moderate  computation  which  states  our  loss  on  the  last 
twelve  months  at  $30,000  by  the  commerce  of  vile  coin. 

In  his  first  report  to  Congress,  Alexander  Hamilton  says  of  the 
proposal  to  establish  a  mint  of  our  own: 

A  plan  for  an  establishment  of  this  nature  involves  a  great  variety  of  considera- 
tions, intricate,  nice,  and  important.  The  general  state  of  debtor  and  creditor;  all 
the  relations  and  consequences  of  price;  the  essential  interests  of  trade  and  industry; 
the  value  of  all  property;  the  whole  income,  both  of  the  State  and  the  individual, 
are  liable  to  be  sensibly  influenced,  beneficially  or  otherwise,  by  the  judicious  or 
injudicious  regulation  of  this  interesting  object.     *    *    * 

The  immense  disorder  which  actually  reigns  in  so  delicate  and  important  concern 
and  the  still  greater  disorder  which  is  every  moment  possible  call  loudly  for  a 
reform.     *    ♦    * 

There  are  similar  diversities  in  the  standards  of  the  silver  coins  of  the  different 
countries  of  Europe.  That  of  (ireat  Britain  is  222  parts  tine  to  18  alloy;  those  of  the 
other  European  nations  vary  from  that  of  Great  Britain  as  widely  as  from  about  17 
of  the  same  parts  better  to  75  worse.    *    *    * 

Being  at  the  time  in  England,  Doctor  Franklin  was  called  upon  to 
defend  the  colonies  against  a  report  of  the  British  board  of  trade,  of 
tebruary  9,  1764,  against  emissions  of  parer  money  in  the  colonies, 
and,  among  many  othcu-  wise  things,  said  (i  quote  from  his  Memoirs, 
pp.  441-446): 

The  truth  is,  that  the  balance  of  their  trade  witli  Britain  being  greatly  against 
Uiem.  the  gold  and  silver  are  drawn  out  to  pay  that  balance.     *    *    * 
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However  fit  a  particular  thing  may  be  for  a  particalar  purpoee,  wherever  that  thing 
is  not  to  be  had,  or  not  to  be  had  in  sufficient  quantity,  it  becomes  neoeasary  to  use 
something  else,  the  fittest  that  can  be  got,  in  lieu  of  it.    *    *    * 

Gold  and  silver  are  not  intrinsically  of  equal  value  with  iron.  ♦  *  ♦  Their 
value  rests  chiefly  in  the  estimation  they  happen  to  be  in  amon^  the  generality  of  na- 
tions and  the  credit  given  to  the  opinion  that  that  estimation  will  continue.    *    *    * 

A   MISTAKE   OF   THE   FATHER8. 

Sirs,  that  at  the  close  of  our  war  for  independence  Mr.  Hamilton, 
of  New  York  City,  and  Doctor  Franklin,  a  citizen  of  the  world,  with- 
out limitations,  should  not  be  able  to  a^ree  on  the  best  system  of 
finance  for  a  people  overwhelmed  by  both  public  and  private  debts  is 
not  strange  when  we  consider  how  prone  the  '^business  men"  of  our 
own  era  are  to  forego  future  promise  for  present  gain  and  to  put  off 
reforming  present  iniquitous  conditions  in  fear  of  the  consequences  to 
trade. 

Accordingly,  we  find  the  views  of  Hamilton  prevailing  over  those 
of  Franklin  in  the  framing  of  the  money  provisions  of  the  Federal 
Constitution,  and  that  they  have  taken  such  deep  root  throughout  the 
Republic  in  our  legislation,  our  literature,  and  m  our  monetary  prac- 
tices that  they  constitute  as  great  a  menace  to  our  future  felicity  as  a 
people  as  chattel  slavery  was  in  the  first  century  of  our  national  life. 

But  while  it  was  Franklin  and  not  Hamilton  who  was  called  upon  to 
give  his  great  influence  in  favor  of  that  which  his  judgement  could 
not  fully  approve,  such  was  his  prophetic  vision  that  he  was  able  to 
justify  his  action  to  himself  on  tiie  ground  that  having  within  their 
firm  grasp  the  means  for  working  out  all  of  the  problems  then  vexing 
the  country  in  their  newly  acouired  freedom  the  free  citizeps  of  these 
United  States  would  eventually  come  into  their  own. 

Thus  we  see  that  while  our  fathers  began  the  solution  of  the  prob- 
lem of  a  metal  currency  before  we  have  any  record  of  their  acts,  in  a 
free  parliament  of  their  own,  and  while  the  controversv  was  with  the 
representatives  of  British  commercial  interests  backed  by  King  and 
Parliament,  it  was  carried  into  the  American  Congress  backed  by 
Wall  street,  where  it  was  settled,  as  our  fathers  hoped  and  believed, 
by  the  passage  of  the  act  of  179t2,  creating  a  mint  of  their  own  and 
providing  for  an  honest  coinage. 

At  llie  close  of  that  desperate  struggle  whose  echoes  are  filling  the 
woild  to  this  day  Uicy  ''resumed  specie  payments"  at  a  cost  of  1(X)  of 
their  war  debt  for  1  in  s{>ecie.  Th(\v  were  tired  of  a  paper  currency. 
They  wvvq  determined  to  have  honest  money-  gold  and  silver  money. 
What  else  was  a  mint  for? 

But  in  vain  tliey  melted  down  and  recoined  the ''vile  coinage  of 
foreigners.''  Vainly  they  strove  by  every  means  to  keep  metallic 
money  from  going  back  into  the  ground  by  going  abroad  or  by  hoard- 
ing. Now  it  was  silver  that  was  causing  all  the  mischief — panics,  hard 
times.  Again  it  was  gold.  The  double  standard  of  Hamilton  was  *'a 
mistake."  The  single  standard  failed.  Changes  m  the  quantity  or 
the  <|ualitv  of  the  metal  but  served  to  revive  some  slumbering  or 
unlu^ard  of  demon  to  mock  them. 

And  hence  it  was  that,  at  the  opening  of  our  civil  war,  the  problem 
of  th(»  fathers  remained  unsolved  and  became  the  first,  as  it  was  the 
chief ,  obstjicle  to  the  successful  prosecution  of  ''our  war  for  liberty 
and  union,  now  and  forever." 
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MBTAUULG   MONEY    IN   OUK   CIVIL  WAK. 

Strangely  enough,  all  who  favored  the  desire  of  ''our  erring 
sisters"  to  ^'go  in  peace"  could  see  nothing  but  disaster  in  "coercing 
them."  If  chattel  slavery  should  win,  "the  North"  would  find  itselr 
burdened  with  a  debt  like  that  which  afSicted  the  patriots  of  the 
Revolution.  If  the  North  should  win,  it  could  only  be  at  the  cost  of 
such  augmentation  and  centralization  of  the  Federal  power  as  must 
end  in  enslaving  the  States,  if  not  also  the  white  as  well  as  the  black 
man.  Slavery,  they  declared,  was  an  economic  question,  which  must 
be  left  "to  regulate  itself."  Besides,  were  there  not  in  New  York 
City,  Philadelphia,  and  Boston,  already,  at  least  two  or  three  men  in 
each  who  counted  their  wealth  in  millions?  Here,  too,  was  an 
economic  question  rivaling  that  of  chattel  slavery,  for  who  did  not 
know  that  all  power  goes  with  wealth?  Was  it  not  apparent  that  the 
English  laws  of  entail,  if  not  of  primogeniture,  were  already  being 
revived  in  the  practices  of  "our  nrst  families"  of  great  wealth? 

Sirs,  we  need  no  proof  now  that  the  civil  war,  while  glorifying 
liberty  and  the  rights  of  man  "without  regard  to  race,  color,  or  pre- 
vious condition  of  servitude,"  elevated  the  dollar  to  first  place  in  all  of 
the  plans  and  aspirations  of  our  people. 

Tne  battle  between  Benjamin  Franklin,  the  sage,  and  Alexander  Ham- 
ilton, the  politician,  was  revived  in  Congress,  represented  on  the  side 
of  Franklin  by  Thaddeus  Stevens  the  radical  abolitionist,  and  on  the 
other  side  by  our  United  States  Mint,  our  gold  and  silver  miners,  and 
the  later  generation  of  Wall  street  politicians  and  influences. 

Sirs,  the  details  of  that  struggle  are  too  fresh  in  our  minds  to  justify 
more  than  a  reference  to  the  fact  that  the  disciples  of  Franklin  in  all 
of  our  civil  war  Congresses  justified  the  hopes  and  the  faith  of  our 
fathers  in  the  future  of  the  Empire  they  founded.  For  love  of  the 
Union,  with  liberty,  they,  too,  survived  self-immolation. 

What  though  the  refusal  to  base  the  greenback  squarely  on  the  good 
faith  and  credit  of  the  nation,  or  to  receive  it  for  all  public  dues, 
including  duties  on  importations,  was  repeating  the  mistake  of  the 
fathers,  and,  like  theirs,  must  inevitably  lead  to  its  depreciation,  and 
a  resumption  of  specie  payments  as  costly  per  capita  as  that  follow- 
ing the  war  for  independence,  if  but  the  Union  survived,  and  the 
slaves  were  freed? 

What  though,  with  appetites  whetted  by  one  such  concession,  the 
disciples  of  Hamilton  should  find  fresh  reasons  and  more  patriotic 
means,  through  the  failure  of  metalism,  for  attacking  bimetalism, 
and  demand  the  demonetization  of  silver  and  the  spoliation  of  the 
West? 

There  lay  the  route  to  the  Orient.  There,  between  the  miglity 
Mississippi  and  the  far-away  Pacific,  lay  a  vast  virgin  empire.  Mil- 
lions of  square  miles  of  virgin  fertile  soil;  of  inexhaustible  forests; 
mines  of  iron,  of  coal,  of  zinc,  of  lead,  of  copper,  of  silver,  and  of 
gold,  quite  beyond  any  wild  dream  of  any  one  of  the  fathers!  They 
could  afford  it — if  only  slavery  were  destroyed,  the  Union  preserved, 
and  liberty  cherished. 

Sirs,  chattel  slavery  has  been  destroyed,  the  Union  has  been  restored; 
but  the  problem  of  metal  currency  for  the  use  of  free  people,  in  a  new 
and  free  country,  remains  still  to  vex  us— the  shirt  of  Nemesis  still 
binds  us.     We  have  grown  to  the  stature  of  an  athlete  among  the 
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nations  of  the  earth  and  our  uns{)ent  vigor  has  carried  us  beyond  seas 
to  dispute  with  the  mightiest  their  claim  on  the  spoil  of  the  £a8t. 

But  the  Indian,  the  buffalo,  the  antelope,  and  the  deer  have  disap- 
peared— have  been  wasted. 

We  are  told  that  our  vast  forests  of  white,  yellow,  and  sugar  pine: 
of  cedar,  spruce,  and  cypress;  of  oak,  basswood,  elm,  and  tamarack 
may  hold  out  twenty  years  loneer. 

Our  vacant  agricultural  lanos  are  all  taken.  Our  immigrants,  our 
own  children,  must  reclaim  from  our  desert  regions  their  future  homes 
on  the  land  or  become  tenants,  servants,  or  vagrants.  Our  mines 
remain,  apparently,  as  exhaustless  as  ever,  but  the  international  metals 
trust,  or  other  form  of  the  modem  trust,  owns  them  or  controls  them 
or  the  money  for  their  purchase.  They  have  passed  forever  from  the 
free  public  domain.  Tne  absent  landlord  may  or  nuiy  not  be  a  for- 
eigner. We  need  no  proof  that  he  is  master.  If  we  have  not  adopted 
him  we  have  '^ endowed"  him.  The  question  of  entail  or  of  primo- 
geniture no  longer  concerns  us.  We  have  found  an  easier,  if  not  a 
better  way.  Our  constitutions  and  our  statutes  have  become  obso- 
lete, inoperative,  or  ineffective,  and  no  one  seems  to  care.  Instead  of 
a  baker's  dozen  possible  millionaires  in  our  three  greatest  cities  in 
1860,  we  now  have  as  many  possible  billionaires  resident  abroad  or  in 
each  of  our  many  large  commercial  centers,  while  our  multimillion- 
aires are  as  numerous  as  our  "malefactors,"  and  our  men  and  women 
of  great  wealth  constitute  the  chief  attraction  of  every  principal  resort 
throughout  the  land. 

Yet,  in  spite  of  it  all,  in  spite  of  this  ''wonderful  prosperity  and 
progress,"  our  problems  of  a  metal  currency  are  multiplied.  And 
whether  we  believe  Mr.  Depew  and  Mr.  Aldrich  as  to  the  cause  for  it, 
or  Mr.  Fowler  or  Mr.  Hill,  it  is  plain  that  the  "  immense  disorder"  of 
Hamilton's  time  has  not  been  cured,  but  shifted  from  the  coinage  to 
the  currency  based  upon  it.  So  that  the  menace  of  the  disorder  de- 
scribed by  Mr.  Hamilton  is  repeated  in  our  own  time  in  the  aggravated 
character  described  b}'  your  chairman  of  the  House  Committee  on 
Banking  and  Currency,  when  the  other  day  he  said  in  your  hearing: 

Sirs,  the  fortress  of  all  fortresses,  the  army  of  all  armies,  the  battle  ship  of  all 
battle  ships,  is  our  Treasury.  I  now  declare  that  if  this  (Tovemnient  continues  ite 
present  policy  of  injecting  into  the  arteries  of  trade  and  commerce  a  fixe<1  bond- 
secured  currency,  by  swapping  securities,  by  bond  speculation,  by  Tn^asury  manipu- 
lations and  by  Executive  orders,  we  shall  continue  to  move  only  with  an  acx!elerated 
speed,  and  with  the  directness  of  a  musket  groove,  and  the  absolute  certainty  of 
passing  time,  toward  a  commercial  breakdown — a  <f)mmercial  crisis,  a  commercial 
tragedy — (compared  with  which  the  present  currency  panic  is  only  a  pleasant  sum- 
mer outing. 

consulting;  the  English. 

Sirs,  from  our  dependence  upon  the  mother  country  in  colonial  days 
to  the  present  it  has  been  the  custom  of  our  financiers  to  consult  those 
of  England  in  the  framing  of  legislation  relating  to  our  currency-. 
And  it  appears  that  from  1870  to  the  passage  of  tne  act  of  1873  this 
practice  was  repeated.  1  have  not  access  to  the  information  obtained, 
except  in  one  instance.  It  appears  that  Mr.  Hooper,  then  chairman 
of  your  House  Committee  on  Coinage,  asked  for  the  views  of  Mr. 
Ernest  Sevd,  the  English  economist,  on  the  bill  then  pending  for 
demonetizmg  silver.     1  quote  from  the  cordial  response  of  Mr.  oejd. 
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recorded  in  the  report  of  the  Director  of  our  mint  for  1896.  Having 
referred  Mr.  Hooper  to  his  book,  Suggestions  on  American  Coinage, 
among  many  other  things  he  said: 

In  my  book  I  enter  fully  intt>  the  discussion  of  this  matter  and  show  the  gigantic 
ooDBequences  to  international  as  well  as  national  trade  through  the  demonetization  of 
silver  to  which  the  United  States  would  thus  lend  a  helping  hand,  and  for  a  number 
of  years  this  subject  of  the  abolition  of  silver  as  tender  coin  has  occupied  the  atten- 
tion of  European  economists.  It  is  the  question  of  the  age,  and  takes  precedence  of 
every  other  matter  involved  in  monetary  science.     *    ♦    *    Permit  me  to  l)eg  that 

Sou  will  first  investigate  the  question  of  double  versus  single  valuation.  *  *  ♦ 
[en  like  yourself  on  framing  a  coinage  bill  undertake  gigaiitic  res{)onsibility,  which 
strongly  affects,  not  only  a  whole  nation's  welfare  and  happiness,  but  also  that  of  the 
worla  at  large.  Pray  do  not  despise  this  language.  The  deep  study  of  all  the  prin- 
ciples and  interest  connected  witn  the  organization  of  social  life  warrants  it. 

Mr.  Seyd  wrote  but  thirty -six  years  ago.  It  is  common  knowledge 
that  whatever  the  effect  of  his  plea  for  silver  on  Mr.  Hooper,  silver 
was  demonetized  in  this  country,  and  no  one  in  or  out  of  Congress 
was  able  afterwards  to  prove  just  when  or  bv  what  means  it  was  accom- 
plished. In  view  of  tnis  the  language  of  Mr.  Seyd  possesses  some 
importance.  But  in  view  of  present  economic  conditions  throughout 
the  world,  particularly  in  our  own  country,  it  possesses  a  significance 
which  I  hope  will  justify  any  seeming  presumption  by  one  entirely 
unknown  to  you,  claiming  j^our  attention  for  the  consideration  of  some 
reflections  of  his  own  on  money,  its  origin,  evolution,  and  utility. 

SOME      REFLECTIONS    ON    THE     ORIGIN,     EVOLUTION,     AND     UTILITY     OP 

MONEY. 

Sirs,  in  the  opinion  of  your  petitioner,  the  character  of  a  people  is 
best  reflected  in  their  money. 

We  only  know  inductively  that  what  we  call  money  is  an  outgrowth 
of  pure  barter.  That  it  sprang  into  being  concurrently  with  civiliza- 
tion, in  response  to  a  need  for  something  in  which  to  exchange  the 
Eroducts  of  civilization,  especially  commodities  and  service.  That  a 
right  white  and  a  yellow  metal  were  chosen  for  this  agency,  what- 
ever the  reasons,  will  some  day  afford  ample  proof  of  the  primitive, 
not  to  say  barbaric  character,  of  the  people  of  that  epoch.  But  that 
commodity  value  should  still  be  insisted  on  as  essential  to  sound  money, 
after  the  metal  itself  is  no  longer  necessary  or  useful  in  effecting 
exchanges,  introduces  another  use  or  reason  for  it  than  barter,  how- 
ever modified  or  simplified  in  exchanges.  If  we  say  that  this  is  its 
use  as  a  debt-paying  aevice,  we  thereby  add  nothing  to  the  commodity, 
but  emphasize  the  reason  for  the  new  use;  acciuired  by  some  form  of 
legislation.  If  it  be  a  fact  concerning  the  evolution  of  money  that  it 
began  by  exchanging  one  commodity  for  another,  was  not  an  end  put 
to  Darter  when  finally  one  commodity,  or  two,  was  agreed  on  to  stand 
as  a  representative  of  all?  And  when  the  utility  of  the  chosen  repre- 
sentative, or  medium  of  exchanges,  was  fixed,  with  or  without  regard 
to  its  nature  or  use  for  other  purposes,  was  not  a  sure  and  definite 
foundation  thereby  laid  for  the  segregation  of  that  (or  those)  particular 
commodity  to  the  exclusion  of  every  other  from  competition  with  it? 
If  so,  was  there  not  thereby  conferred  upon  such  chosen  commodity 
a  double  advantage  over  all  the  others:  First,  as  a  medium  of  exchanges, 
and,  second,  as  a  debt-paying  device  ?  Possessing  these  royal  qualities, 
acquired  by  statute  or  by  custom,  those  metals  by  the  same  means 
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acquired  also  another  adrantage  Ktill,  viz,  sovereign  power  as  a  con- 
servator of  individual  wealth. 

In  the  opinion  of  your  petitioner  this  fact  alone,  when  recognized 
and  understood,  solves  the  problem  of  our  fathers,  and  affords  con- 
clusive evidence  of  the  folly  of  a  metal  currency  for  the  use  of  a  free 
people.  And  this  truth  is  probably  no  where  so  perfectly  illustrated 
as  in  the  history  of  our  own  metallic  currency. 

From  merely  metal  standards  for  our  coinage  we  have  degenerated 
to  a  metallic  *' standard  of  values."  From  a  "money  unit"  we  have 
fallen  to  a  metal  *'unit  of  values."  Terms  which  in  all  the  history  of 
civilized  man  are  coming  into  vogue  for  the  first  time  as  an  invention 
of  Democrats.  And  you  are  now  called  upon  to  sanction  and  confirm 
their  employment  in  our  laws  and  practices  by  the  Fowler,  the 
Aldrich,  and  the  Williams  pending  bills. 

Himself  an  upholder  of  the  commodity  theory  of  money,  Mr.  Ernest 
Seyd,  heretofore  quoted,  refers  to  our  use  of  these  phrases  in  the  act 
of  1873  as  follows: 

''The  term  'unit  of  value'  (rather  vague  wherever  used)  miffht  best 
be  taken  as  implying  a  standard  of  values.  ♦  ♦  ♦  Indeed,  1  do  not 
see  why  any  coin  of  '  denominational '  value  should  be  selected  as  a 
special  valuator    *    *     *." 

And  for  our  phrase  standard  of  values  he  employs  "unity  of  stand- 
ard." A  vastly  different  thing,  the  significance  of  which  difference  is 
strikingly  demonstrated  in  the  present  effort  to  bring  all  ''our  credits 
into  con^ct  with  gold,"  the  "touch  stone,"  that  their  value  may  be 
"  proved." 

Thus  our  chosen  single  representative  commodity  will  have  still 
another  advantage  conferred  upon  it  by  law,  viz,  that  of  a  regulator 
of  price,  when  it  would  no  longer  be  necessary  to  store  wealth  in 
the  form  of  corn  or  cotton  lands  or  houses,  raw  material,  or  manufac- 
tures; but  only  gold  (in  coin  or  bullion),  with  which  to  purchase 
immunit}'  from  any  form  of  punishment,  including  famine,  pestilence, 
and  war. 

Resting  securely  in  this  promise,  we  have  gone  on  hoarding,  in  a 
mad  race  for  commercial  and  national  supremacy  until  we  have  stored 
in  our  National  Treasury  alone  a  billion  dollars  of  the  people's  earn- 
ings locked  up  in  our  statutory  standard  of  values!     Fatuous  truth! 

Sirs,  whatever  may  be  said  of  our  ''gold  reserve  for  the  protection 
of  our  national  credit,"  as  represented  m  our  national  interest-bearing 
bonds,  and  in  our  national  currency  redeemable  in  gold,  it  failed  to 
protect  us  in  the  late  panic,  when  "five  billions  of  our  wealth  perished 
ma  night."  On  account  of  war^  No!  On  account  of  pestilence? 
No!     These  are  yet  to  come. 

Having  learned  from  Mr.  Fowler  and  from  others,  as  well  as  from 
experience,  that  "having  adopted  gold  as  our  standard  of  values,"  we 
must  abide  the  consequences;  man^^  of  us  will  feel  a  certain  dread  of 
things  to  come— a  possible  discovery  of  still  another  quality  in  gold 
in  addition  to  its  u^^efulness  as  a  medium  of  exchange;  a  device  of  the 
law  for  paying  our  debts;  our  sole  conservator  of  individual  as  well 
as  of  national  wealth  and  regulator  of  price,  viz,  the  quality  of  sover- 
eignty. 

8irs,  judging  from  your  divided  councils,  as  much  as  from  the  rem- 
edies proposed  by  you,  we  may  be  very  certain  that  nothing  short  of 
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war,  or  pestilence,  or  famine,  is  ready  or  able  to  rescue  us  from  that 
absolute  dominion  toward  which  our  ''gold  standard  of  values" 
aspires. 

WHAT  IS  A  STANDARD  OF  VALUES. 

Sirs,  I  am  convinced  that  the  American  people  will  come  to  see,  in 
time  to  escape  so  malign  a  consequence  of  our  metallic  monev,  that 
such  a  thing  as  a  standard  of  values  is  impossible.  That  it  is  a  chimera 
having  its  origin  in  uninstructed  minds,  or  in  minds  insane  from  a 
belief  that  value  resides  in  things;  whereas  it  can  only  abide  in  certain 
faculties  of  the  mind — those  for  weighing,  judging,  and  determining. 

For  example,  we  have  a  standard  of  weights  and  measures — ''the 
brass  troy  pound  weight  of  Great  Britain,"  and,  say,  the  yardstick. 
But  does  the  yardstick  measure  money,  values,  or  price?  Does  the 
pound  weight?  Has  anyone  yet  attempted  to  establish  by  statute  a 
standard  of  morals,  opinions,  beliefs,  or  estimates?  In  England  they 
have  the  State  Church — an  attempt  to  establish  a  standard  of  worship, 
of  ceremony.  But  who  will  establish  a  rule  for  the  vagaries  or  the 
achievements  of  the  mind  of  man — his  tastes,  his  desires,  his  needs? 

WHAT  IS  A   UNIT  OF  VALUE? 

Since  value  can  abide  only  in  the  mind  of  the  valuer;  attaches  to 
things  solely  by  reason  of  human  tastes,  desires,  needs,  ability  to 
obtain,  and  capacity  to  enjoy;  does  not  inhere  in  things,  and  hence 
must  be  variable,  existing  without  regard  to  utility,  how  will  we  go 
about  regulating  values  by  statute? 

Sirs,  utility  is  quite  another  thing.  Of  what  value  were  our  golden 
eagles  to  the  natives  of  Samoa  who  gathered  them  from  the  wreckage 
of  our  war  ships  there,  and  could  find  no  other  use  for  them  than  as 
ornaments  for  their  naked  bodies  or  as  marbles? 

Man  has  been  guilty  of  innumerable  follies.  But  why  will  he  per- 
sist in  confounding  value  with  utility,  as  the  chairman  of  your  House 
Committee  on  Banking  and  Currency  does  when  he  contrives  a  statute 
turning  over  to  anotner  (whose  business  it  is  to  profit  by  the 
transaction)  what  he  shall  pay  for  his  food  and  clothes,  or  for  a  patch 
of  ground  and  the  tools  for  tilling  it? 

Or,  if  3'ou  can  do  so,  and  remam  sane  yourselves,  think  of  such  an 
interpretation  of  man's  destiny  on  the  earth  as  requires  him  to  have  a 
material  unit  of  values — a  ''  ffold  valuator  "  for  the  labor  of  his  heart, 
his  head,  or  of  his  hands;  of  nis  home,  of  his  wife,  of  his  children. 

We  have  the  figure  "1,"  upon  which  we  rear  our  vast  pyramid  in 
numbers,  called  a  unit.  We  also  have  the  "dollar,"  as  when  we  say 
ten  dollars,  a  half  dollar,  and  so  on  (an  abstract  quantity  or  number 
like  the  figure  1),  upon  which  we  rear  our  vast  pyramid  of  accounts 
in  commercial  exchange — a  device  of  the  law  for  our  convenience. 
Must  we  therefore  conclude  that  this  ideal  unit,  which  we  can  change 
at  pleasure  by  legislative  decree,  can  possibly  be  anything  else  than  a 
representative,  or  possess  any  other  than  a  representative  character  ? 

Who  dan  create  the  concrete  dollar  any  more  than  he  can  a  grain  of 
gold  or  silver?  Shall  we  be  permitted  to  say  that  because  we  can  see 
with  our  eyes  and  handle  with  our  hands  a  gold  or  silver  coin  of  the 
denomination  of  a  dollar  that  therefore  the  gold  or  the  silver  in  them 
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is  the  dollar,  a  product  of  legislation,  and  hence  tliat  the  le^slator  is 
the  creator  of  the  gold  and  the  silver.  That  the  act  of  keepme  count 
is  production?  Or  that  it  controls  production T  In  other  words,  that 
the  dollar  rather  than  the  mind  creates  and  controls  wealth?  That  the 
symbol  is  the  thing?  And  hence,  therefore,  that  the  dollar  of  the 
Imnker,  the  system  of  the  international  metals  trust,  and  not  that  of 
the  legislator,  controls  values,  and  hence  the  price  of  whatever  we 
crave  or  must  have? 

Yet  this  is  what  Mr.  Fowler,  upon  his  own  confession,  is  endeavor- 
ing to  get  Congress  to  do  at  once.  It  is  what  Mr.  Aldrich,  Mr.  Wil- 
liams, Mr.  Depew,  Mr.  I^awson,  and  everyone  who  favors  our  gold 
standard  and  its  gold-dollar  unit  of  value  are  favoring  when  tney 
insist  upon  redeeming  our  national  and  our  bank  money  issues  in  gold, 
because,  economically  speaking,  our  statutory  standard  of  values, 
as  prescribed  by  the  act  of  1873,  actually  controls  the  price  of  every- 
thing as  long  as  it  controls  our  credits  in  either  book  accounts  or  m 
currency. 

OUR  BOOK    CREDITS. 

And,  sirs,  on  what  are  our  book  credits  based,  and  the  credit  of  the 
banks,  if  not  on  Mr.  Fowler's  '^mere  pin  point  of  gold?"  He  tells  us 
that  more  than  $19,000,000,000  of  our  wealth  is  based,  not  upon  the 
credit  of  the  nation  with  iti*  more  than  $100,000,000,000  of  wealth,  as 
it  ought  to  be,  but  on  the  credit  of  banks  whose  credit  in  turn  is 
grounded  on  a  mere  pin  point — a  mountain  upon  its  apex.     And  why? 

If  Mr.  Fowler  must  be  accepted  as  competent  authority,  and  the 
advocates  of  a  tixed  material  standard  of  values  and  a  fixed  quantity 
of  money  per  capita  are  to  be  followed— by  which  is  meant  the  quanti- 
tative and  commodity  theories  of  monev  —it  can  only  be  for  the  pur- 
pose of  creating  a  deficit;  in  other  words,  an  excuse  for  a  bank-credit 
currency  and  the  levy  of  a  tax  in  the  form  of  interest  upon  the  busi- 
ness of  the  whole  country — a  tax  which  all  who  use  money  in  busi- 
ness, or  their  credit,  must  pav,  and  which,  in  the  final  a<'counting, 
the  producer  must  pay,  though  it  shall  give  to  the  usurer  the  moun- 
tain, to  the  producers  of  all  wealth  the  bare  pin  point  in  the  shape  of 
a  mere  subsistence. 

And  again  why?  And  again  I  answer:  If  Messrs.  Aldrich,  Fowler, 
Depew,  Lawson,  and  our  President  are  to  be  believed  and  followed,  it 
can  be  for  no  other  reason  than  because  some  one  has  gold  bullion  to 
sell.  Therefore  the  people's  banks  must  be  compelled  by  statute  to 
purchase  it  and  lock  it  up  in  Treasury  and  bank  reserves. 

And  who  has  this  bullion  for  sale  if  it  be  not  our  international  metals 
trust;  which,  through  its  system  of  interlocked  directorates,  controls 
our  smelter  trust,  all  of  the  great  gold-producing  mines  of  the  world; 
has  destroyed  all  competition  for  ores,  and,  through  legislation  now 

E ending,  aspires  to  the  control  of  prices  in  all  of  the  world's  markets 
y  controlling  the  reserves  of  all  of   the  world's  banks  and  public 
treasuries? 

And,  yet  again,  why  ?  And  again  I  answer,  and  challengea  denial  of 
its  truth  from  any  source:  Because,  and  solely  because,  of  our  Inherited 
superstition  that  good  money  must  have  a "'  redeemer"  at  any  and  every 
cost.  One  which,  to  possess  any  value  whatever  for  man,  must  itself 
be  redeemable  in  the  fruits  of  man's  labor — in  service,  in  goods;  which 
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he  must  accept  without  questioning  its  infallibility,  as  the  only  possi- 
ble agency  for  effecting  his  exchanges,  at  the  peril  of  a  forfeiture  of 
confidence,  of  credit,  and  of  the  fruits  of  his  toil. 

A  superstition  lodged  in  the  mind  of  man  at  a  period  in  his  develop- 
ment when  all  women  were  slaves,  and  most  men  were  ideal  commodi- 
ties passing  by  the  same  legal  device  as  the  soil  they  tilled  with  a 
crooKed  stick — just  like  any  and  all  other  incorporeal  hereditaments. 

A  superstition  sanctified  by  the  priesthood  when  all  money  was 
coined  m  the  temple  of  a  favorite  god  or  goddess,  and  needed  no  other 
redeemer  than  the  blessing  bestowed  on  it  when  received  back  in  tithes 
by  the  priest,  who  returned  it  to  the  general  circulation. 

A  superstition  in  whose  laboratories  pure  science  was  deflowered  as 
often  as  avarice  and  political  concupiscence  required  the  sacrifice. 

A  superstition  upheld  now,  as  it  has  ever  been,  by  blind  worship- 
pers of  that  ancestral  light  which  makes  our  present  light  a  crime, 
and  crowns  with  thorns  tne  patient  bearers  of  it. 

A  superstition  inherited  by  our  forefathers  from  their  forefathers, 
and  which,  when  they  assumed  "amonff  the  powers  of  the  earth  the 
separate  and  equal  station  to  which  the  Taws  of  nature  and  of  nature's 
god  entitled  them,"  they  accepted  and  made  their  own — failing  not  to 
prescribe  the  death  penalty  for  any  willful  violation  of  the  money  or 
the  theories  of  finance  which,  in  all  times  and  under  all  conditions  of 
mankind,  have  been  the  mainstay  and  refuge  of  tyranny  in  some  one 
or  more  of  its  forms. 

A  superstition  that  in  our  beloved  country  to-day  obsesses  demo- 
crats— God  save  the  mark — to  endow  the  corrupt  offspring  of  their 
physical,  mental,  moral,  and  social  inferiors  with  a  large  share  of  the 
money  they  have  filched  from  the  earnings  of  their  fellow -democrats, 
to  induce  them  to  marry  their  daughters,  in  the  hope  of  thereby 
gaining  entrance  for  themselves  into  tne  society  of  those  aristocracies 
of  the  Old  World  which  American  resources,  ideals,  and  institutions 
were  designed  to  uproot  and  destroy. 

An  obsession  which  made  our  fathers  oblivious  to  the  lessons  of  all 
historv,  which  continually  teach  that  in  their  laws,  customs,  and  prac- 
tices democracies  ought  to  get  as  far  away  from  the  pi*actices,  customs, 
and  laws  of  kingcraft  as  space,  time,  opportunity,  means,  and  the  in- 
telligence of  the  people  will  permit  if  they  would  have  their  institu- 
tions thrive;  and  hence,  when  they  founded  the  first  government  on 
the  earth  to  recognize  the  political  and  civil  rights  of  all  men  and 
their  equal  enjoyment  of  life,  liberty,  and  the  pursuit  of  happiness, 
set  about  the  preservation  of  them  under  the  leadership  of  a  New 
Yorit  representative  of  Wali  street — ther)  as  now  an  ally  of  Great 
Britain — rejected  all  importunities  for  a  free  money  for  the  use  of 
free  men  in. a  new  and  free  country,  and  adopted  as  their  own  the  eco- 
nomic theories  and  commercial  tools  of  pagan  priestcraft  and  medieval 
kingcraft  with  which  to  work  out  the  destiny  of  their  country. 

Theories  and  tools  that  bear  their  most  legitimate  fruit  in  countries 
dominated  by  men  who  call  themselves  freemen  because  their  consti- 
tution of  government  proclaims  it,  but  who  acknowledge  allegiance  to 
theories  of  money  and  of  finance  that  are  without  science  or  system, 
bear  the  least  possible  relation  to  our  present  aspirations  or  needs,  and 
so  cumbersome  and  costly  that,  if  we  take  into  account  the  annual  cost 
rf  our  mints;  of  our  necessary  expenditures  for  the  protection  of  our 
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coinage  against  fraud;  loss  by  abrasion  and  by  accident;  by  onayoid- 
able  waste  in  our  laboratories;  by  exportation  to  foreign  countries, 
where  they  may  be  melted  down  ana  recoined  into  foreign  money; 
loss  by  hoarding  and  by  shipwreck  on  the  high  seas;  add  to  the  sum 
the  tribute  we  oay  to  those  who  send  us  in  quest  of  gold -producing 
mines;  add  to  tnat  the  tribute  calle^i  interest,  exactea  by  the  usurer 
when  he  impudently  usurps  or  secretly  purchases  the  prerogatives  of 
sovereignty  to  furnish  us  an  acceptable  substitute  for  gold  (on  the  plea 
that  there  is  not  enough  ''honest  money"  in  the  world  to  supply  the 
demands  of  our  ever-increasing  commerce  and  trade);  add  to  tnat  the 
treasure  sauandered  in  dreadful  wars  for  the  possession  of  gold  dis-- 
coveries  wnen  located;  and  add  to  the  grand  total  the  moral  and  polit- 
ical consequences  of  the  error — I  find  that  the  amount  equals,  when  it 
does  not  exceed,  the  aggregate  of  the  public  and  private  indebtedness 
of  the  pagan  and  Ho-calTed  Christian  peoples  on  tne  whole  earth;  that 
it  is  the  unrecognized  cause  of  poverty;  the  disturbing  factor  in 
human  affairs;  the  mortal  antagonist  of  all  honest  capital,  as  well  as  of 
all  honest  labor,  and  that  it  is  the  one  remaining  barrier  to  true  indus- 
trial progress  and  peace. 

BEVOLUTIONS  NEVER  PRODUCE,  BUT  ALWAYS  FOLLOW,  CAUSES. 

Sirs,  mortal  man  may  not  challenge  the  thunder's  bolt,  yet  he  has 
succcessfuUy  harnessed  it.  He  shall  not  surprise  his  Creator  nor  com- 
mune with  Him  face  to  face  and  live,  but  he  may  see  and  understand 
Him  in  His  works. 

When  I  attempt  to  trace  him  in  human  history,  I  find  that,  man  has 
had  set  before  him  from  the  beginning  something  to  draw  him  out  of 
the  spell  of  his  environment,  outward  and  onward,  yet  ever  upward. 
And  that  he  has  obeyed  this  law  as  naturally,  as  coni^tantly  as  the  plant 
whose  very  life  is  dependent  upon  the  sun  toward  which  it  inevitably 
turns.  And  I  find  this  law  supremely  manifest  in  the  apparent  ease  by 
which  man's  superstitions  have  fallen  from  his  mind  one  by  one  until 
there  now  remains  but  this  one  delusion  concerning  gold. 

In  pursuit  of  it  man  has  traversed  all  seas,  robbed  the  desert  of  its 
terrors,  traced  eyery  river  and  climbed  the  last  mountain  on  the  face 
of  the  whole  earth.  Its  mission  is  closed.  It  no  longer  serves  its 
original  design.  The  proof  is  at  hand  in  the  fact  that  we  now  rarely 
employ  gold  in  eftecting  our  exchanger3.  hut  a  paper  representative 
instead  and  hoard  the  thing  itself. 

If  we  will  but  subtract  from  the  sum  of  our  gold  coinage  from  1792 
to  1896,*l,814,69L^253(see  Mint  report  for  181H>),  our  losses  by  export, 
by  the  melting  pot  for  use  in  the  arts  and  from  all  other  causes,  from 
the  remainder  deduct  our  public  and  private  hoards  and  what  ought 
to  be  in  our  bank  reserves,  we  will  he  sihh*.  to  realize  how  insignificant 
must  be  our  actual  gold  circulation  compured  with  the  total  of  our 
exchanges,  when  our  discounts,  according  to  Mr.  Fowler,  are  more 
than  *li)J)00,00O,0O0. 

If,  then,  we  should  undertake  to  (luestion  our  economic  authorities, 
like  Professors  Jevons  and  Sherwood,  of  what  earthly  use  our  gold 
coinage  is  to  us,  what  its  ''work,''  or  function,  in  the  "'mechanism  of 
our  exchange,''  they,  even  they  themselves,  must  admit  that  it  serves 
us  extremeFv  well  as  a  lure  for  credit  money,  on  which  we  must  pay 
interest,  to  the  proHt  of  the  bank. 
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Sirs,  the  truth  is  that  Christianity,  as  it  is  rapidly  coming  to  be 
understood,  having  survived  the  pagan  superstition  that  we  must  have 
the  rarest  and  most  expensive  commodity  in  which  to  exchange  values, 
is  now  at  war  with  those  pretenses,  to  call  them  by  no  harsher  name, 
by  which  governments  put  upon  private  corporations  the  necessity  of 
lying  when  they  issue  their  notes  to  be  received  as  money,  and 
employed  in  the  sacred  office  of  exchanging  the  products  of  CHristian 
industry,  as  they  all  do  lie  when  they  promise  to  redeem  them  in  gold, 
well  knowing  that  there  is  not  a  tenth  part  enough  ffold  in  existence 
to  make  their  promise  good — a  practice  so  vile  and  T)arbarou8,  so  ill 
adapted  to  moaern  life  and  conditions,  that  it  is  no  longer  difficult  to 
realize  that  their  doom  has  been  sealed  and  the  period  of  their  sway 
determined  ever  since  the  art  of  printing  was  availed  of  as  a  means  of 
spreading  knowledge  for  the  discovery  of  truth,  and  the  rights  of  man 
were  proclaimed  throughout  all  lands  and  over  all  seas. 

Already  men  of  sound  mind  are  beginning  to  feel  shame  when  fram- 
ing a  necessary  justification  for  so  stupendous  an  imposition  upon 
human  credulity.  The  fact  that  one-half  of  the  intrinsic  value,  so  called, 
of  silver  has  disappeared  since  it  was  demonetized  is  very  naturally 
suggesting  the  query,  what  would  become  of  the  ''intrinsic"  value  of 
gold  if  the  legal-tender  Quality  were  taken  from  our  gold  dollar?  In 
such  an  event  what  would  become  of  those  900,000,000  in  gold  bullion 
stored  in  our  strong  box  at  Washington  ?  Of  the  similar  amounts 
stored  in  Russia,  Germany,  France,  England,  and  elsewhere,  upon 
which  the  public  diuws  no  interest,  which  may  not  be  coined  and 
poured  into  the  general  circulation  for  the  relief  of  mankind,  but  must 
oe  hoarded  in  bank  reserves  to  redeem  note  issues  upon  which  private 
persons  are  permitted  to  subsist  in  luxury,  for  no  other  or  better  rea- 
son under  the  sun  than  because  in  America,  as  in  Europe  and  Asia,  it 
has  been  discovered  that  a  governing  class  is  required  for  the  preser- 
vation of  those  natural  rights  to  the  enjoyment  of  life,  liberty,  and 
the  pursuit  of  happiness  which  our  fathers  wrenched  from  Great 
Britain. 

Sirs,  your  petitioner  humbly  submits  that  in  his  deliberate  judg- 
ment that  day  has  passed  from  off  the  face  of  the  earth.  1  he  eighteentn 
century  after  the  birth  of  our  elder  brother,  Jesus  of  Nazareth, 
heralded  the  fact  when  our  nation  came  into  being.  The  nineteenth 
pledged  the  world  to  government  of  the  people,  b;^  the  people,  and 
ror  tne  people,  when  Abraham  Lincoln  and  our  boys  in  blue,  of  whom 
I  am  one,  pled<afed  their  lives,  their  fortunes,  and  their  sacred  honors 
for  the  preservation  of  Union  with  liberty,  and  the  twentieth  is  pre* 
paring  to  make  good  the  pledge  and  vindicate  the  rights  of  man  above 
the  power  of  the  dollar. 

No  intelli<:(  hi  oi)server  will  deny  that  wo  are  rapidly  approaching 
another  crisis  not  unlike  that  of  177<).  In  the  intelloctual  world  we 
are  not  only  hrcaUinof  the  chains  of  slaveiy  to  .supiM-stitions,  we  are 
discovering  truth  for  its  own  sake. 

In  the  political  world,  despotic  power,  trembling  on  crumbling 
thrones,  is  being  Nvronched  from  the  hands  of  kin^s  and  czars  and 
restored  to  them  to  whom  it  belongs.  And  in  the  realm  of  industrial 
empire  millions  arc  hearing  the  voices  of  freedom  and  responding  to 
its  call. 

Everywhere  there  are  rumbling  demands  not  only  for  social  progress, 
but  also  for  social  life. 


14  LBGISIATION    TO   REFORM   THE  CURRENCY  SYSTEM. 

At  last  men  are  coming  to  realize  what  our  prophets  and  sa^es  have 
dreamed  and  taught  as  in  a  dream  for  more  than  two  centuries,  viz: 

That  further  development  and  progress  on  any  of  the  lines  of  modern 
thought  and  aspiration  is  as  impossible  of  attainment  under  our  present 
monetary  standard  as  would  be  further  progress  in  agriculture  or  in 
any  of  the  arts  with  those  tools  which  experience  has  discarded  for 
something  better,  and  that  for  that  reason,  if  for  no  other,  our  theories 
of  money  and  monetary  standards  nmst  yield  to  our  present  need. 

Sirs,  scrutinize  my  words.  Their  meaning  is  plain  to  me.  But  if 
anything  be  lacking  to  make  that  meaning  plain  to  you,  listen  to  the 
language  of  a  member  of  your  House  Ways  and  Means  Committee, 
Mr.  Hill,  of  Connecticut.  I  quote  from  the  record  of  the  day's 
proceedings. 

Mr.  Hifl  said: 

I  look  around  on  this  floor  and  I  Bee  bank  presidents  and  bank  directors,  and  I  am 
going  to  propose  a  question:  Did  any  of  you  gentlemen,  in  your  connection  with  the 
banking  system  of  the  United  States,  when  you  proposed  to  issue  some  notes  or  to 
withdraw  them,  ever  take  into  consideration  the  general  good,  or  did  you  do  it  merely 
with  reference  to  the  profit  or  loss  of  your  own  bank?  Let  somebody  stand  up  and 
show  me  a  patriot  who  has  done  it  for  the  general  good.  [Laughter.]  I  say  as  a 
bank  oflScer  of  a  number  of  years*  experience  that  it  never  entered  my  thought  to  do 
it  I  always  felt  that  I  should  be  derelict  in  my  duty  to  our  stockholders  if  I  did 
Dot  consider  fin>t  the  question  of  profit  and  loss  to  our  own  bank.  And  you  can  not 
^t  6,500  independent  banks  in  this  country  to  act  in  harmony  with  reference  to  note 
issues  or  with  reference  to  withdrawals  except  on  the  question  of  profit  and  losB. 
We  may  as  well  face  that  proposition.    *    *    * 

Sirs,  what  proposition  ?  What  does  Mr.  Hill  mean  ?  Is  it  not  a  con- 
fession in  the  nature  of  a  boast  that  our  fellow-citizens  to  whom  our 
Congress  has  turned  over  their  duty  to  coin  (make)  money  and  to  ref- 
late the  value  (denomination)  thereof,  are  using  this  high  prerogative 
of  sovereignty  for  their  own  profit  as  absolutelv,  freely,  and  unblush- 
ingly  as  any  of  the  kings,  bishops,  or  priests  of  the  middle  ages  or  of 
imperial  Rome  ever  did  'i  And  when  the  present  members  of  our  Con- 
gress are  reminded  of  this  fact  the  joke  on  the  people  is  so  apparent 
as  to  excite — tears?  No,  nol  This  is  our  American  Congress  under 
the  single  gold  standard  of  values. 

Sirs,  is  tnis  a  strained  interpretation  of  the  language  of  Mr.  Hill? 
Do  you  say  that  banks  do  not  ''coin  money?"  Do  you  say  that  to 
coin  is  not  to  make  money,  or  that  the  making  of  money  is  not  coinage 
of  it?  Do  you  say  that  the  real  joker  in  the  game  is  still  unrevealed? 
If  so,  bear  with  me  a  moment  longer. 

We  will  all  agree  that  banks  are  for  the  convenience  of  the  people 
in  effecting  their  exchanges,  and  that  a  man  may  be  an  excellent  banker 
and  a  very  inapt  statesman — may,  in  fact,  kr.ow  nothing  of  the  philos- 
ophy of  money  or  of  governing.  We  also  will  agree  that  banking  is 
busmess,  while  governing  is  politics.  But  even  then  we  must  agree 
either  that  Mr.  Hill  is  a  poor  business  man  and  an  inferior  statesman, 
or  that,  being  only  a  banker,  he  told  the  truth  about  our  present  system 
of  governmentby  Ininking.  But,  perhaps,  after  all  Mr.  Hill  means  that 
bankers  never  think  of  the  public  welfare  when  they  see  a  chance  to 
make  money  for  their  Imnk  by  drawing  in  their  notes  and  squeezing 
from  the  people,  or  some  of  them,  the  fruit  of  their  toil,  because  the 
law  permits  it. 

But  you  may  say  that  bank  issues  are  not  money;  that  gold  coin 
alono  is  money.     And  since  gold  coin  come  to  us  from  the  mints  of 
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the  Dnited  States,  the  mint  and  not  the  bank  is  the  usurer— the  Shy- 
lock*  Is  this  the  real  joker  in  our  national  ^me  of  finance?  If  so 
who  plays  it,  the  banks  or  their  victims?  Right  here  Mr.  Hill's  col- 
leagues should  both  laugh  and  applaud.  Applaud  Mr.  Hill  and  laugh 
at  the  folly  of  the  people  who  can  not  find  the  joker  in  the  bunco  game 
played  by  our  Government  when  it  obeys  the  Constitution  to  coin 
money,  and  then  to  obey  the  banks  locks  up  the  coin  and  turns  over 
to  the  banks  the  right  and  the  power  to  issue  a  substitute  for  it  to 
*' the  profit  of  the  bank,"  because  you  can  not  get  banks  to  go  into 
the  business  of  governing  without  their  profit  in  the  transaction. 

In  view  of  this  interpretation  of  government  and  of  banking,  whv 
should  not  banks  cry  out  against  any  reform  which  permits  the  peopled 
Government  to  go  into  ''the  banking  business."  Is  this  the  real  joker 
and  why  Mr.  HDI's  colleagues  laugh  when  the  truth  is  told  about  them 
by  one  of  their  own  num^r? 

Sirs,  if  we  put  together  what  Mr.  Depew,  Mr.  Fowler,  and  Mr. 
Hill  say  and  test  it  by  what  Mr.  Lawson  says  and  the  President  rec* 
ommends,  under  the  bright  light  of  our  Constitution,  which  makes  it 
the  plain  duty  of  Congress  to  create,  issue,  and  regulate  the  issue  of 
money  according  to  the  needs  of  the  people,  tho.  present  practices  of 
oar  bankera  look  very  much  like  downright  stealing,  and  would  no 
doubt  be  so  declared  by  any  court  having  jurisdiction  were  it  not  for 
the  fact  that  by  turning  State's  evidence  the  bankers  would  be  able  to 
convict  you  as  accessories  before  the  fact. 

THE   AWAKENING. 


Sirs,  in  the  deliberate  judgment  of  your  petitioner,  we  ha^ 
facing  Mr.  Hill's  proposition  for  some  years.     It  began  in  the  < 


have  been 
_  _  I  colonies 

when  our  fathers  were  sacrificing  their  generation  to  settle  their  war 
credit  issues  on  the  basis  prescrioed  by  hoarders  of  gold  and  silver; 
was  continued  when  our  New  York  bankers,  whose  minds,  according 
to  Mr.  Depew,  *'work"  in  the  same  channel  as  those  of  London,  Paris, 
and  Berlin,  demanded  as  a  profit  for  their  assistance  in  suppressing 
our  slave  holders'  rebellion  the  degradation  of  the  nation's  credit,  in 
our  greenback  issues,  and  at  the  close  of  that  struggle  demanded  a 
contraction  of  our  currency  at  a  time  when  it  was  most  needed  for 
repairing  the  ravages  of  war,  both  at  the  North  and  the  South;  and 
now  returns  to  the  "rescue"  of  our  country  from  the  perils  of  a 
threatened  crisis  beside  which  the  one  we  have  just  escaped  is  but  a 
'* pleasant  summer  outing,"  with  fresh  demands  for  greater  "power," 
and  still  greater  "  rights,"  over  not  only  our  banking  facilities,  but 
also  over  the  curren(*y — rights  and  powers  which  can  be  of  no  possi- 
ble advantage  to  the  country,  nor  to  the  banks  except  as  a  means  of 
forcing  our  banking,  railway,  mining, and  manufacturing  corporations 
into  a  common  pool  under  the  control  and  direction  of  our  international 
metals  trust. 

Sirs,  it  is  the  further  deliberate  judgment  of  your  petitioner  that 
the  Power  on  this  earth  of  ours  whose  right  it  is  to  reign  in  the  hearts 
of  men  is  already  summoning  those  governors  and  those  govern- 
ments that  from  ignorance  or  from  design  accomplish  the  subjection 
of  mankind  to  Belial,  through  the  employment  of  a  so-called  base  for 
a  circulating  medium  which  costs  the  subject  more  than  he  is  j>er- 
mitted  to  receive  for  it  when  he  pays  his  debts,  or  exchanges  the 
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products  of  his  labor,  before  the  bar  of  an  outraged  public  opinion — 
none  the  less  righteous  because  it  is  scorned — where  they  will  be 
required  to  show  why,  when  their  trusting  peoples  asked  for  bread 
they  were  given  a  stone,  the  weight  whereof  upon  every  industrial 
enterprise  is  wringing  from  freemen  a  cry  that,  piercing  through  all 
of  the  cunning  devices  of  Gog  and  Magog,  will  ascena  quite  to  the 
throne  of  all  mercy,  truth,  goodness,  wiSlom,  power,  light,  and  of  all 
love,  where  it  is  certain  to  be  heard  and  answered.  In  famine?  Nol 
In  pestilence?  Nol  In  war?  Nol  No!  In  the  hearts  of  men  and 
women  too  firmly  grounded  in  their  love  of  liberty,  and  too  familiar 
with  the  blessings  of  our  free  institutions,  to  stray  far  from  their  com- 
mon source,  however  great  the  lure  of  the  resources  provided  by 
nature  in  a  new  country  for  a  common  spoil. 

Hence,  sirs,  j'our  petitioner,  in  all  humility,  submits  to  you  that 
instead  of  fumbling  with  fingers  palsied  from  long  disuse  amongst  the 
branches  of  the  giant  tree  of  busmess  and  commercial  cowardice  and 
downright  dishonesty  in  a  vain  search  for  the  particular  twig  that  is 
producing  those  abnormal  excrescences  upon  its  lusty  trunk,  which 
excite  our  admiration  or  our  wrath,  according  as  we  ourselves  are 
honest  or  dishonest,  it  is  your  plain  duty  as  tne  commissioned  and 
sworn  guardians  of  the  public  welfare  to  put  the  ax  to  the  root  of  the 
tree  and  destroy  it. 

THE   PENNSYLVANIA   PAPER   CURRENCY   OF    1723. 

Sirs,  I  turn  with  great  pleasure  from  a  consideration  of  the  known 
result  of  our  inherited  metal-currency  practices  to  the  paper  money 
of  Benjamin  Franklin  during  the  colonial  period  in  Pennsylvania,  and 
shall  quote  from  his  Memoirs  above  referred  to,  pages  441  to  445: 

If  carrying  out  all  the  gold  and  silver  ruins  a  country,  every  colony  was  ruined 
before  it  made  paper  money.  But,  far  from  being  ruined  by  it,  the  colonies  that 
have  made  use  of  paper  money  have  been  and  are  all  in  a  thriving  condition. 

New  England,  particularly  m  1696  (about  the  time  they  began  the  use  of  paper 
money),  had  in  all  its  four  provincen  but  180  churches  or  congregations;  in  1760  they 
were  530.  The  number  of  farms  and  buildings  there  increa.sed  in  proportion  to  the 
numbers  of  [x^ople;  and  the  goods  exported  to  them  from  Enghmd  in  1750,  before 
the  restraint  took  place,  were  near  tive  times  as  much  as  before  they  had  paper 
money.  Pennsylvania,  before  it  made  any  paper  money  was  totally  stripi)ed  of  it« 
gold  and  silver;  though  they  had  from  time  to  time,  like  the  neighboring  colonies, 
agreed  to  take  gold  and  silver  coins  at  higher  nominal  values  in  hope  of  <lra\\ing 
money  into  and  restraining  it  for  the  internal  uses  of  the  colonies.     *    *    * 

But  this  practice  of  increasing  the  denomination  was  f(^)un<l  not  to  answer  the  end. 
The  difficulti(»s  for  want  of  cash  were  accordingly  very  great,  the  chief  part  of  the 
trade  being  carried  on  by  the  extremely  inconvenient  method  of  barter;  when  in 
1723,  pa|K'r  money  was  lirst  madt*  there,  which  gave  new  life  to  busines.**,  promoted 
greatly  the  settlement  of  new  lan<ls  (by  leiMling  small  sums  to  Ijeginners  cm  easy 
mterest  to  l)erepai<l  by  iiistallmcMits)  whereby  the  provinct*  has  so  greatly  increase^!  in 
inhabitiints  that  the  export  fron*  hence  [Entrland]  thither  is  now  more  than  tenfold 
what  it  tlien  was;  and  by  their  trade  with  foreign  colonies,  they  have  Ix^n  able  to 
obtain  great  quantities  of  gold  and  silver  to  remit  hither  [England]  m  return  for 
the  manufactures  nf  this  country  [Englaml]. 

New  York  and  Now  Jorsoy  have  also  incn^ased  greatly  daring  the 
sanio  period  with  the  use  of  paper  inoiic}';  so  that  it  does  not  appt»ar 
to  he  of  the  ruinous  nature  ascribed  to  it. 

And,  sirs,  what  was  this  money  but  a  printed  slip,  issued  by  law  as 
a  legal  tender — against  or(d( I ^  Nay,  nay!  Against  an}'  metalif  No, 
sirs:  Kedeiunahle  in  any  metal?  No.  no,  no!  It  was  issued  solely 
against  the  land  of  the  applicant  for  it. 
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The  governor  of  the  colony  thus  refers  to  this  money  (see  Pownalls 
Administration  of  the  Colonies,  4th  ed.,  p.  186). 

Paper  money  thbs  lent  upon  interest  will  create  gold  and  silver  in  principal,  while 
the  interest  becomes  a  reserve  that  pays  the  charges  of  government.  This  currency 
is  the  true  Pactolian  stream  which  converts  all  into  gold  that  is  washed  by  it.    *    ♦   ♦ 

Sirs,  in  the  light  of  this  experience  it  would  seem  that  the  problem 
of  a  metal  currency,  over  which  Hamilton  and  others  wrestled  so 
brilliantly,  is,  after  all,  as  they  would  have  us  believe>,  a  most  difficult 
one.  Then  why  not  dispense  with  metallic  money  and  employ  some- 
thing better — more  suited  to  our  needs? 

When  a  deed  is  done  for  freedom, 

Through  the  broad  earth's  aching  breast 
Runs  a  thrill  of  joy  prophetic,  trembhng 

On  from  east  to  west; 
And  the  slave,  where'er  he  cowers,  feels 

The  soul  within  him  cUmb 
To  the  awful  verge  of  manhood,  as  the 

Energy  sublime 
Of  a  century  bursts  full-blossomed  on 

The  thorny  stem  of  time. 

New  occasions  teach  new  duties.     Time 

Makes  ancient  good  uncouth; 
They  must  upward  still  and  onward 

Who  would  keep  abreast  of  truth. 
Lo,  before  us  gleam  her  camptires.     We 

Ourselves  must  pilgrims  be; 
Launch  our  Mayflower  and  steer  boldly 

Through  the  desperate  winter  sea, 
Nor  attempt  the  future's  portal  with  the 

Past's  blood-rusted  key. 

THE   UNRECOGNIZED  CAUSE   OF   ALL   OUR   MONEY  TROUBLES. 

Therefore,  sirs,  your  petitioner,  appealing  to  ''The  Supreme  Judge 
of  the  World"  for  the  rectitude  of  his  intentions;  firmly  relying  upon 
the  protection  and  guidance  of  Divine  Providence,  and  with  undimmed 
faitn  in  the  future  glorious  destiny  of  his  country  as  a  servant  of  the 
Most  High,  doth  specifically  charge  that  the  tree  of  business,  polit- 
ical, and  social  immorality  about  the  sturdy  growth  of  which  in  our 
beloved  country  we  do  all  complain,  hath  its  root  in  and  is  nourished 
by  our  inherited  theories  and  systems  of  money  and  finance — our 
inherited  metallic  money — and  oureflbrt  to  establish  a  metal,  so-called, 
standard  of  values. 

A  standard  which,  when  it  blossomed  at  both  ends,  in  either  gold 
or  silver  coin,  was  but  one  evil  the  equivalent  of  another,  and  which, 
since  the  demonetization  of  silver,  has  been  compelled  by  statute  to 
bear  the  dead  weight  of  a  world-wide  financial  pestilence. 

Sirs,  if  while  in  pursuit  of  any  object  it  is  important  to  choose  the 
right  means  to  the  end,  how  imperative  it  is  when  the  purpose  of  a 
legislator  for  more  than  eighty  million  American  free  men  and 
women  is  ''the  righteousness  thatexalteth  a  nation."  For  then  it  is 
the  right  means  only  that  (^an  accomplish  the  heart's  desire. 

And  how  shall  we  know  the  right  means? 

Sirs,  there  is  an  infallible  guide.  When  we  do  not  find  it  in  our 
own  experiences  we  may  go  to  history  and  learn  from  the  experience 
of  others.    And  if  we  go  to  that  source  with  judgments  unbiased  by 


18  liEGISIATION   TO   REPOBM   THE  CURRENCY   SYSTEM. 

fear,  unwarped  by  prejudice,  and  untainted  by  interest  or  desire,  we 
shall  find  it.  And  this  is  true  though  history  itself  be  false.  For 
beyond  and  underlying  all  history  are  the  results  as  known  to  our- 
selves. Examining  histor}^  in  the  light  of  the  known  results  to  ourselves 
we  know  with  absolute  certainty  what  have  been  the  consequences  in 
all  the  past  of  metallic  money  upon  the  peoples  who  have  preceded  us. 
Knowing  how  difficult  it  is  for  us  to  let  ^o  of  our  inherited  supersti- 
tions concerning  money,  we  know  how  difficult  it  was  for  our  fathers. 
But  a  time  comes  when  our  most  cherished  opinions  and  beliefs  are  con- 
fronted by  conditions  evolved  by  the  universal  law  of  compensations, 
and  they  fall  from  us  as  though  they  had  never  been.  That  time  has 
arrived  in  the  evolution  of  money.  The  universal  acceptance  of  the 
gold  standard  in  an  age  when  knowledge  is  universal,  in  a  country 
where  more  money  is  annually  spent  on  free  public  schools  for  all  than 
is  spent  on  both  the  Army  and  Navy,  is  the  challenge  of  the  gladiator 
in  an  arena  where  home  and  fireside,  country  and  friends,  wives  and 
sweethearts,  liberty  and  law,  are  the  forfeit  in  a  battle  between  truth 
and  error — the  very  right  and  the  very  wrong  of  things. 

SOME  EVOLUTIONARY  PROCESSES  IN  OUR  MONETARY  SYSTEM. 

Sirs,  if  Mr.  Ernest  Seyd  has  survived  the  demonetization  of  silver, 
doubtless  he  is  aware  of  both  the  moral  and  economic;  consequences  of 
the  coinage  act  of  1873.  He,  however,  may  not  yet  realize  the  fact 
that  the  free  coinage  of  that  metal,  at  any  ratio  to  gold,  was  an  in- 
sufficient remedy  for  the  errors  of  any  system  necessary  to  sustain  the 
commodity  theorv  of  money. 

The  single  gold  standard  is  no  more  than  the  necessary  result  of 
that  theory.  And  no  special  pleading,  nor  sentimental  appeal  to  love 
of  country,  of  party,  or  of  God  or  man  can  alter  or  change  it.  The 
inexorable  requirements  of  evolution  in  government,  as  in  things,  can 
no  more  wait  on  human  than  on  material  conditions;  but  with  infallible 
rectitude  in  the  choice  of  means,  as  much  as  in  the  occasion  for  their 
exercise,  removes  them  as  patiently  but  as  surely  as  one  acorn  through 
the  unfolding  twig  and  aspiring  oak  unfolds  itself  from  another.  But 
with  this  difference,  viz:  Whereas  the  acorn  multiplies  itself  in 
obedience  to  the  law  of  chemical  selection,  and  therefore  perishes  by 
change,  man  multiplies  himself  by  the  exercise  of  his  free  will,  and 
hence  above  all  things,  above  all  else  enjoys  the  power  of  immortalitv 
through  choice.  Possessing  this  power,  he  enjoys  the  right  of  self- 
defense,  of  belf -preservation,  m  the  exercise  of  which  in  conformity 
with  the  law  of  nis  unfoldment  he  must  and  will  select  the  necessary 
means  to  the  end. 

In  the  course  of  our  civil  war  we  repeated  the  blunders  of  our  Revo- 
lutionary sires.  We  promised  to  pay  coin  when  the  world  well  knew 
that  we  did  not  have  and  could  not  get  the  coin  with  which  to  keep 
the  promise,  and  the  usurer  took  all  possible  advantage  of  the  error. 

This  was  not  a  violation  of  the  law  of  evolution  in  government;  it 
was  a  fulfillment  of  it.  Just  so  now,  if  we  persist  in  our  fatuous  folly 
that  value  resides  in  things;  if  we  go  on  piling  up  our  interest -yield- 
ing credits  based  upon  a  lie  until,  from  repeated  exposures  of  the 
character  of  that  credit  the  people  shall  come  to  see  and  understand 
the  reasons  for  it,  the  doleful  apprehensions  of  our  so-called  tinanoietB 
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will  find  their  verification  from  a  source  that  will  surprise  them,  if 
they  are  sincere;  because  it  is  as  true  to-day  as  aforetime  that  God  is 
not  mocked.  The  law  must  be  vindicated.  And  the  penalty  is  ever- 
lastingly according  to  our  light. 

Hence,  sirs,  your  petitioner,  one  of  those  arraigned  by  the  Wall 
street  gambler  for  want  of  common  sense,  or  spinal  nerve,  and  in 
whose  behalf  the  President  pleads,  justifies  his  further  intrusion  upon 
your  time  and  patience  by  the  fact  that  at  this  particular  juncture  he 
finds  so  few  who  appear  to  realize  the  exceptionally  treacherous  char- 
acter of  gold,  both  m  its  native  state  and  in  its  artificial  relation  to 
other  commodities  as  our  '*  basic  money"  and  "standard  of  values,"  or 
the  imminent  peril  of  our  free  institutions,  from  our  metallic  money, 
because  of  the  impossibility  of  finding  its  science  without  looking  for 
it  in  its  character  as  a  product  of  legislation.  For  which  reason  there 
are  no  two  of  us  agreeing  either  upon  the  source  of  our  money  or 
upon  the  remedy  aoequate  for  the  evils  complained  of. 

SirSj  that  our  gold  and  silver  legal-tender  coin  possesses  commodity 
value  IS,  of  course,  admitted.  But  that  the  value  of  our  silver  dollar, 
either  as  a  debt-paying  device  or  as  a  medium  in  which  to  effect  our 
exchanges,  is  determined  in  the  market  while  that  of  our  gold  dollar 
is  determined  at  the  mint,  or  vice  versa,  is  denied.  It  is  denied  for 
the  reason  of  our  everyday  experience  that,  since  with  our  gold 
dollar  we  can  purchase  silver  enough  for  two  dollars,  while  with  our 
silver  dollar  we  can  purchase  only  gold  enough  for  one  dollar,  for 
any  rational  explanation  of  the  anomaly  we  must  go  to  the  statute, 
where  we  find  tne  value  of  both  determined  by  tne  law  regulating 
their  coinage  and  debt-paying  power.  It  is  also  denied  for  another 
reason,  having  a  still  higher  source,  viz,  it  is  not  true. 

Nor  is  it  true  that  commodity  value  is  essential  to  real  or  sound 
mone]^.  Whatever  may  have  been  the  requirements  of  commerce  and 
trade  in  the  past,  modern  commerce  and  trade  demand  for  ther  future 
freedom — for  their  very  life — a  circulating  medium  entirely  divorced 
from  barter  in  any  of  its  forma  To  accomplish  this  it  is  essential  that 
both  the  users  of  money  and  the  authority  issuing  it  shall  be  in  perfect 
accord  and  both  know  what  is  meant  by  the  science  of  money.  In 
other  words,  must  be  able  to  apprehend  and  understand  what  money  is. 

That  this  is  impossible  now,  when  we  have  gold  coin  for  a  '*  basic 
money,"  silver,  nickel,  and  copper  coins  for  a  ''token  money;" 
national-bank  notes,  gold  certificates,  silver  certificates,  bank  drafts, 
and  clearing-house  certificates  for  a  "credit  inoney,"  and  all  resting 
upon  the  love  of  country,  fair  play,  regard  for  the  public  welfare,  ana 
moral  sense  of  our  international  metals  trust,  owned  by  Messrs.  Roths- 
child et  al.  in  England,  and  Messrs.  Rockefeller  et  al.  in  Wall  street, 
ought  to  be  evident  to  all  except  the  owners  of  the  said  trust,  their 
agents  and  employees,  and  such  of  our  economic  writers  and  states- 
men who  tell  us  that  ''  nothing  is  tit  for  a  bank  reserve  except  gold." 

That  ''we  can  not  abolish  doing  business  on  a  margin  of  cash  and 
the  balance  on  credit." 

That  the  value  of  the  gold  in  our  gold  dollar  is  determined  by  the 
value  of  that  metal  for  use  in  the  arts. 

That  money  is  wealth,  and  yet  that  we  are  not  attempting  the 
creation  of  wealth  by  act  of  Congress  when  we  attempt  to  establish  a 
standard,  and  a  unit  of  values. 
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AXIOMS   IN    MONETARY    SCIENCE. 

A.  We  can  no  more  regulate  the  value  of  money  having  for  its  base 
anything  possessing  commodity  or  market  value  than  we  can  the 
direction  of  the  wind. 

B.  When  we  make  any  one  commodity  a  legal  tender  in  the  pay- 
ment of  debts  we  not  only  invite  and  stimulate  speculation  in  that  one, 
but  also  in  all  that  may  in  any  manner  be  brought  ''into  contact'' 
with  it. 

C.  When  we  succeed  in  bringing  all  our  credits  ''into  contact"  with 
gold  we  will  have  so  narrow^  the  range  of  prices  as  to  make  it 
possible  for  owners  of  gold  to  raise  or  lower  the  price  of  everything 
according  to  their  will. 

D.  When  we  shall  have  given  to  any  other  power  than  ourselves  the 
free  regulation  of  prices  we  will  have  also  surrendered  the  power  as 
well  as  the  right  of  self-government. 

E.  The  law  of  supply  and  demand,  as  now  stated  and  understood,  is  a 
reversal  of  the  order  of  affairs  in  the  Divine  economy  and  must  yield 
to  that  of  demand  and  supply.  Hence,  it  follows,  that  instead  of  the 
demand  waiting  upon  the  supply  until  it  is  starved  into  submission  to 
the  exactions  of  supply,  demand  ought  to  be  permitted  to  call  money 
into  being  at  need  and  be  subject  to  no  other  restriction  than  ma^  w 
found  needful  for  the  protection  of  society  against  unequal  or  unjust 
demands  by  any  one  or  more  of  its  individual  units. 

F.  Money,  when  divorced  from  commodity  value,  being  no  longer  a 
measure  of  anything,*  but  instead  thereof  a  representative  or  symbol 
of  wealth  in  values,  is  as  readily  apprehended  and  understood  as  any 
truth  or  fact,  and  its  science  therefore  is  no  longer  abstract  or  specu- 
lative, but  is  as  exact  as  that  of  numbers.  Hence,  money  need  have 
no  statutory  limitation  nor  any  other  restraint  whatever  upon  its  quan- 
tity or  its  circulation  or  upon  its  exchange  and  debt-paying  power 
than  the  total  volume  of  the  actual  wealth  of  the  nation  or  society 
putting  it  into  circulation. 

G.  when  divorced  from  commodity  value,  money  becomes  a  sym- 
bolic representative  of  wealth  and  is  not  the  thing  itself.  Conse- 
quently there  will  be  no  profit  in  cornering  nor  in  hoarding  of  it; 
hence  no  speculation  in  money. 

H.  When  relieved  of  its  speculative  character  money  will  find  its 
true  functions  and  norgaal  level,  viz,  a  device  of  the  law  for  paying 
debts,  by  virtue- of  which  it  will  become  the  sole  medium  in  which  to 
effect  the  exchangee  of  the  products  of  industry. 

I.  Stripped  of  commodity  value  and  restingsolely  upon  the  will  of  the 
producers  of  all  wealth  for  its  being  and  utility,  money  must  become 
the  servant  rather  than  the  master  of  man — the  handmaiden  of  human 
enterprise. 

J.  When  purely  a  product  of  legislation,  money,  whether  in  coin, 
checks,  or  printed  slips,  eliminates  barter  from  commerce  and  enables 
man  to  become  the  architect  of  his  own  fortunes,  since  he  could 
hardly  be  persuaded  to  pay  anything  to  another  for  that  which  he 
himself  creates. 

K.  Every  producer  of  wealth  is  entitled  to  enjoy  the  use  of  a  repre- 
sentative in  the  total  volume  of  the  circulating  medium  of  his  country, 
the  exact  equivalent  at  all  times  and  under  all  circumstances  of  the 


LEGISLATION   TO  REFORM   THE   CURRENCY  SYSTEM.  21 

ivealth  he  creates.  The  sure  corollary  of  which  right  is  a  guaranty 
bv  the  State  to  every  investor,  spender,  and  owner  of  money  that  its 
character  is  inviolable,  certain,  and  perfect.  Something  that  can  never 
be  while  money  possesses  market  or  intrinsic  value. 

L.  Money  being  for  the^ole  use  and  convenience  of  the  individual 
units  of  society,  and  of  society  in  its  organic  relation  to  its  units,  it  fol- 
lows that  it  ought  never  to  come  into  existence  in  any  other  manner, 
from  any  other  source,  nor  at  any  other  time  than  upon  demand  of 
the  social  unit  who  is  a  producer  of  wealth  or  of  society,  and  in  either 
case  under  such  regulations  as  may  be  deemed  wholesome,  and  neces- 
sary for  the  public  welfare. 

SOME    UNRECOGNIZED    RIGHTS   OB"   THE   FREE   MAN. 

A.  Man's  title  to  a  representative  of  the  wealth  he  creates  is  essen- 
tial to  his  enjoyment  of  a  just  share  in  the  total  wealth  of  society. 
Therefore  man's  right  to  call  money  into  being  is  an  inherent  and 
enalienable  one,  coincident  with  his'  right  to  produce,  and  should 
never  be  exercised  by  a  nonproducer.  For  which  reason  grants  by 
reigning  sovereigns  in  Europe  during  medieval  times  to  eoui*t  favor- 
ites, powerful  land  barons,  and  heads  of  the  church  to  coin  money  and 
regulate  the  value  thereof  were  no  more  vicious  or  destructive  of  the 
natural  rights  of  Catholic  Christians,  or  of  civilized  man  than  similar 
grants  by  our  Congress  to  private  or  quasi  public  corporations  called 
banks. 

B.  Money  being  essential  to  the  protection  of  society  against  all 
forms  of  anarchy  and  every  assault  from  without,  the  power  to  call  it 
into  being  should  be  exercised  only  under  such  wholesome  regulations 
as  may  be  found  practicable,  necessary,  and  effective.  Hence  the  de- 
mands for  money  should  be  complied  with  by  government  as  often  as 
the  application  is  accompanied  with  proof  that  the  re(|uirements  of 
society  necessary  to  the  public  welfare  have  been  complied  with.  For 
which  reason  the  right  of  society  to  money  whose  science  is  apparent 
is  inherent,  inalienable,  and  can  not  be  delegated: 

C.  Itisoneof  man's  inherentand  inalienable  rights  toknowatall  times 
that  the  money  supply  will  equal  his  need  for  it.  Therefore  a  denial  of 
man\s  right  in  our  present  practice  of  issuing  money  in  advance  of 
the  demand  or  need  tor  it,  and  at  a  fixed  rate  or  sum  per  capita,  will 
be  apparent  to  all  who  will  admit  that  the  demand  should  regulate  the 
supply. 

D.  The  cost  of  Government  ought  to  be  borne  by  each  individual 
unit  of  society  in  the  ratio  of  benefits  or  favors  each  is  able  to  derive 
from  its  protection.  Hence  all  forms  of  property  of  industrial  effort 
or  enterprises  ought  to  be  exempt  from  taxation  in  any  and  all  of  its 
forms  and  the  burden  thereof  placed  upon  the  device  of  the  law  for 
paying  debts  and  exchanging  the  products  of  industry  in  order  to 
guarantee  a  just  distribution  of  the  money  and  also  of  the  burden. 

Sirs,  in  the  deliberate  judgment  of  your  petitioner,  the  foregoing 
monetary  axioms  and  rights  of  the  free  man  are  fmidamentaT  and 
vital.  That  they  are  not  now  active  in  the  practices  or  the  thought  of 
mankind  is  due  primarily  to  the  fact  that  they  have  been  overlooked 
or  ignored  by  our  economic  authorities  and  statesmen  while  consider- 
ing less  apparent  and  less  vital  rights  and  monetary  principles. 
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SOME   PKACnOAL   SUGGESTIONS. 

Wherefore,  sirs,  your  petitioner  doth  humbly  pray,  that,  putting 
aside  every  other  consideration,  or  interest,  and  with  minds  solely 
bent  upon  the  welfare  of  your  country,  you  forthwith  create  a  joint 
high  commission;  one-thircl  to  be  ap|X)inted  by  the  President  of  these 
United  States;  one-third  by  the  House  of  Representatives,  and  one- 
third  by  the  Senate,  in  Congress.  And  that  you  definitely  provide 
that  no  l)anker,  money  lender,  or  dealer  in  money,  stocks,  bonds  or 
other  commercial  accounts  or  securities  whatever;  or  company,  cor- 
poration, organization,  or  person  owning  or  controlling  any  stock,  or 
other  pecuniary  interest  whatsoever  in  the  same,  shall  be  a  member  of 
the  said  commission. 

Also,  that  when  the  said  commission  shall  have  been  duly  qualified 
they  shall  be  required  to  faithfully  inquire  and  determine  for  these 
reunited  States: 

Fii*st.  Whether  the  allegations  made  by  the  said  Lawson  and  others 
in  their  various  publications  concerning  the  business  methods  and 
operations  of  Wall  street,  and  of  our  people  of  great  wealth,  called  by 
some  *'The  System,"  are,  or  may  be,  true; 

Second.  Whether  the  said  message  by  the  President,  more  or  less 
cx)nfirmatory  of  the  said  charges  and  complaints,  is  worthy  our  accept- 
ance and  guidance. 

Thiixl.  Whether  the  allegations  of  the  said  Depew,  the  said  Fowler, 
and  the  said  Hill,  or  either  of  them,  are  or  may  be  true. 

Fourth.  Whether  the  main  allegation  of  tnis,  your  'petitioner,  is 
true;  and. 

Fifth.  Whether  Christianity  or  a  Christian  civilization,  a  free 
Democracy  or  free  men,  all  or  either  of  them,  are  possible  under  or 
in  daily  contact  with  the  conditions  which  they  shall  find  to  prevail. 

The  said  commission  shall  also  investigate  and  determine: 

First.  Whether  a  propaganda  exists,  partici|mted  in  by  any  of  the 
oflicers  or  emplo3^ees  of  the  United  States,  particularly  of  the  Treas- 
ury, including  the  Mint,  for  perpetuating  any  plan,  policy,  system,  or 
method  of  creating  (making)  or  issuing  money  or  coin,  or  for  regulat- 
ing or  controlling  the  value  of  the  same,  or  of  any  standard  or  unit 
thereof;  and,  if  so,  the  character  and  extent  of  the  said  propaganda, 
and  the  person,  persons,  or  government,  foreign  or  domestic,  responsi- 
ble therefor. 

Second.  Whether  our  information,  or  knowledge,  current  in  our 
public  libraries  and  through  the  press  of  the  country  concerning  certain 
nionetaiy  pmctices  of  our  own  and  foreign  countries  involving  paper 
money  issues  (such  as  are  known,  for  example,  as  the  French  assig- 
nats,  and  the  Pennsylvania  paper  currency  of  1723,  and  subsequently, 
as  well  as  what  have  come  to  be  known  as  colonial  emissions)  may  he 
relied  on  in  weighing  and  determining  the  character  of  such  paper 
issues;  also,  the  true  character  of  those  paper  money  issues,  together 
with  their  effect  upon  commodity  values  ana  u[)on  the  societies  issuing 
or  emittinir  them. 

Third.  Whether  the  soil,  from  which  man  ever  has  and  ever  must  call 
forth  sustenance  for  his  bodv,  is  not  a  safer,  better,  and  cheaper 
guarantor  of  the  stability  of  values  in  either  monev  or  commodities 
than  any  of  the  inert  substimces  hidden  in  the  earth;  or  than  banks 
that  may  happen  to  be  permitted  by  statute  to  acquire,  temporarily, 
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the  title  to  ''all  of  the  consumable  commodities"  in  this  country,  or 
even  on  the  whole  earth,  for  no  other  or  greater  service  to  man- 
kind than  the  performance  of  a  duty  imposed  upon  government  to 
supply  the  producers  of  wealth  with  an  acceptable  means  for  the 
excnange  of  the  products  of  their  labor. 

Fourth.  Whetner  gold  and  silver  metals,  or  either  of  them,  bv  any 
form  of  legerdemain  can  be  made  the  equivalent  of  wealth  in  bread 
and  meat. 

Whether  any  metallic  substance,  so-called,  by  any  legislation  by  czar, 
king,  potentate,  power,  congress,  man,  or  people  heretofore  or  now 
known  on  earth  ever  has,  or  ever  can  be  made  the  eauivalent  of  labor 
or  service,  by  man,  woman,  or  child  except  in  fraud  of  the  rights  of 
the  child  to  life,  liberty,  and  the  untrammelled  pursuit  of  happmess. 

Fifth.  Whether  in  the  one  hundred  and  thirt3'^-one  years  since  their 
Declaration  of  Independence  the  people  of  these  United  States  have 
l>ecome  free  and  independent  of  the  only  power  now  on  the  earth 
against  which  their  eternal  vigilance  alone  offers  any  security  whatever 
from  those  tyrannies  of  caste,  or  of  race,  or  of  ambition,  or  of  avarice, 
or  of  superstition,  or  of  intolerance,  or  of  bigotry  which,  arraycKi 
under  a  single  banner,  to-day  constitute  the  anti-Christ  foretold  of  old; 
against  which  money,  or  any  medium  in  which  we  may  effect  an  ex- 
change of  the  productis  of  our  labor,  may  be  effectively  employed  only 
when  it  is  free  and  responsive  to  the  requirements  of  the  man  prom- 
ised by  God  through  his  prophet  Isaiah,  when  he  said.  "  I  will  make  a 
man  more  precious  than  fine  gold,  even  a  man  than  tne  golden  wedge 
of  Ophir." 

Sixth.  Whether  values  reside  in  things,  and  hence  whether  it  is 
possible  to  create  a  measure,  a  standard,  or  a  unit  of  anything  outside 
Mie  human  mind  that  is  not  itself  "abstract,  arbitrary  and  fixed,  like 
the  figure  1,  the  pound  weight,  or  the  yardstick — whatever  concrete 
representative  may  be  employed  for  the  figure  1,  as  an  apple — or,  for 
the  pound,  as  a  pound  weight — or,  for  the  3^ardstick,  as  something  a 
vara  in  length.  The  apple  will  always  be  an  apple,  however  its  value 
may  fluctuate;  the  pound  weight  always  a  pound  weight,  the  yard- 
stick always  a  yardstick,  however  the  sugar  or  the  cloth  may  vary  in 
quality,  or  in  value,  or  in  price. 

Seventh.  Whether  the  present  price  of  silver  is  due  to  depreciation 
in  the  value  of  that  metal  in  the  arts,  or  to  the  restrictions  upon  its 
coinage;  and  whether  the  present  price  of  gold  bullion  could  be  main- 
tained, if  the  coinage  of  that  metal  were  discontinued  by  statute. 

Eighth.  Whether,  since  by  common  consent,  approved  by  statute, 
we  first  came  to  the  use  of  metals  for  money,  then  to  the  use  of  ^old 
alone  as  "basic"  or  "real"  money  (discarding  all  other  commodities 
for  gold,  "which  differs  in  none  of  its  economic  aspects  from  other 
commodities  subject  to  the  same  laws  of  value")  and,  since  "surplus 
wealth,  the  division  of  labor,  the  world  market,  and  the  credit  system" 
distinguish  our  modern  civilization  "from  those  of  the  earlier  and 
ruder  ages"  by  going  one  step  farther  and  discarding  gold  for  some- 
thing having  no  commodity  value,  we  may  not  thereby  distinguish  our 
own  generation,  our  own  country,  and  our  own  civilization  from  the 
economic  cannibalism  of  the  past.     And,  finally. 

Ninth.  Whether,  since  both  ancient  and  modern  economic  author- 
ities agree  "that  the  first  historical  uses  of  gold  and  silver  were  as 
treasure,"  for  personal  ornament,  "a  hoard  being  kept  as  a  public  fund 
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to  support  warlike  attack  or  defense;"  because  ''easy  to  hide  and  to 
carry  in  flight,"  at  a  time  when  ''  individual  ownership  of  land  was 
rare,  and  dispossession  was  easy  by  force  of  arms,"  the  time  has  not 
at  Ifwt  arrived  when  we  may  wisely  discard  our  own  similar  practices 
for  one  designed  in  the  interest  of  mankind,  and  intended  to  place 
"  Every  child  in  a  garden — every  mother  in  a  homecraft — with  indi- 
vidual industrial  independence  for  every  worker  in  a  home  of  his  own 
on  the  land." 

A   NEW   SYSTEM   OF   MONEY. 

If  the  commission  find  that  all  or  any  of  the  material  allegations  of 
the  President,  the  said  Lawson,  Hill,  Fowler,  and  Depew,  and  the 
main  allegation  of  this  petitioner  are  true;  and,  also,  that  the  testimony 
of  Doctor  Franklin,  touching  the  Pennsylvania  currency  of  colonial 
times,  is  true,  they  shall  report  their  findings  to  Congress  not  later 
than  January^  1909,  together  with  all  information  gathered  by  them 
upon  the  subject  of  money;  and  also  a  plan,  or  bill,  for  an  act  pro- 
viding for  a  new  system  of  banking  and  currency  for  the  Umted 
States. 

A  system  of  banks  and  banking  that  shall  not  be  able  to  serve  the 
interests  of  the  banks,  nor  of  its  stockholders,  until  after  the  public 
shall  have  been  served;  and  providing  for  a  currency  that  will  respond 
at  all  times  and  under  all  conditions  to  the  sacred  law  of  demand  and 
supply. 

A  system  of  national  currency  having  no  other  authority  for  being 
than  the  good  faith  and  credit  of  the  United  States;  but  which  shall 
be  a  lien  in  law  and  in  equity  against  all  of  the  property  of  these 
States,  both  public  and  private.    . 

Shall  never  be  created  or  issued  by  any  other  authority  than  the 
United  States,  or  for  or  to  any  person,  corporation,  or  State,  but  on 
application  therefor,  accompanied  by  such  guaranty  as  the  United 
States  may  require  for  the  payment  of  any  tax  for  its  use  necessary 
for  the  support  of  government. 

And  the  said  new  national  currency  shall  not  be  redeemable,  except 
as  we  now  redeem  gold  coin,  viz,  in  honest  service  in  the  form  of 

{foods,  wares,  and  merchandise.  And  the  said  money  shall  he  a  full 
egal  tender,  shall  pass  current  as  such,  shall  have  no  limit,  shall  bear 
no  interest,  shall  be  printed  or  stamped  on  paper,  and  shall  be  known 
as  United  States  money. 

A    NEW    DECLARATION    OF   INDEPENDENCE. 

The  said  commission  shall  also  formulate  a  new  declaration  of  inde- 
pendence, in  substance  as  follows: 

These  United  States  are,  and  of  right  ought  to  be,  free  and  inde- 
pendent; they  are  absolved  from  all  allegiance  express  or  implied  to 
the  money  standards,  money  units,  money  theories,  and  money  of  Great 
Britain  and  the  rest  of  the  world,  pagan  and  Christian,  ana  all  com- 
mercial and  monetary  relations  between  themselves  and  the  several 
States  of  Europe  are,  and  of  right  ought  to  be,  suspended  until  such 
time  as  the  freedom  and  independence  of  these  States,  with  all  power 
over  money  within  their  jurisdiction,  shall  be  recognized  and  estab- 
lished by  Great  Britain  and  other  States  in  Europe. 
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And  the  said  commission  shall  have  all  necessary  power  to  compel 
the  attendance  of  witnesses,  and  to  obtain  possession  of  books,  docu- 
ments, and  papNBrs  for  their  inspection  ana  use  as  they  may  require 
from  time  to  time,  it  being  the  true  intent  and  purpose  to  endow 
them  with  all  those  powers  of  soverei^ty  which  a  free  people  may 
safely  confide  to  their  high  court  of  last  resort,  in  order  that  they 
may  oe  fully  equipped  for  the  high  duties  put  upon  them. 

MALIGNANT   DISOKDERS   REQUIRE   RADICAL   TREATMENT. 

Sirs,  shall  we  shirk  this  proposition?  Will  we  be  permitted  to? 
Are  we  not  already  arrayed  and  in  arms  against  the  outposts  of  the 
"gold  standard?"  The  return  to  his  wallow  of  a  recruit  here  and 
there  can  not  affect  the  issue.  They  mistook  the  skirmish  for  the 
battle.  Others  may  mistake  the  battle  for  the  campaign,  and  others 
still  the  campaign  for  the  cause.  But  the  proposition  will  remain, 
and  no  one  will  be  permitted  to  mistake  the  result.  When  that 
arrives  it  will  be  found  that  the  earlier  deserters  mistook  the  cause, 
which  is  not  one  of  banking  at  all,  but  of  government;  not  one  of 
reform,  but  of  change;  not  one  of  medicine,  but  of  surgery. 

Besides,  sirs,  upon  mature  reflection,  you  must  see  that  the  oper- 
ation proposed  is  not  one  of  ''  resistance  to  constituted  authority,''  to 
king  and  country,  but  to  usurpers  and  rebels,  to  enemies  of  law  and 
authority,  who,  masquerading  m  international  uniform,  affect  a  virtue 
that  betrays  their  character  and  works  a  forfeiture  of  their  claims  for 
**  money  good  in  Europe,"  while  using  it  solely  '^  for  the  profit  of  the 
bank,"  to  the  shame  of  their  own  countrymen  and  the  betrayal  of  their 
liberties. 

Sirs,  comparing  this  deferred  declaration  with  its  model,  you  will 
see  that  not  only  is  its  tone  conservative  to  gentleness,  but  confidently 
clings  to  a  faith  that  is  sublime  in  the  possible  reformation  of  Europe 
to  the  ideals  and  aspirations  of  the  American  people,  and  refuses  to 
suspend  existing  relations  with  the  Orient.  So  that  a  single  purpose 
is  apparent  in  each  and  every  line  of  it,  viz,  self-preservation. 

AT  ISSUE   WITH    A   TRUST. 

Sirs,  the  night  riders  of  Kentucky,  who,  to  again  quote  Mr.  Depew, 
were  *'  on  the  other  side  of  the  market,"  have  won  in  their  fight  with 
the  tobacco  trust.  One  hundred  such  men  in  each  of  the  States  of  the 
Mississippi  deltas,  could,  if  thej  would,  compel  submission  to  their 
demands  rrom  every  transportation  line  crossing  the  continent  in  either 
direction. 

In  such  an  event  what  would  become  of  Mr.  Aldrich's  "emergency 
currency,"  based  on  any  kind  of  railway,  or  municipal  bonds;  or  even 
on  the  gold  in  our  bank  reserves? 

Or  the  Fowler  currency,  and  its  "zones "  of  bank  directorates,  with 
their  power  to  increase  bank  issues  limited  only  by  the  "  necessities 
of  the  crisis?" 

Or  even  of  our  gold  hoards  in  national  and  bank  vaults?  Would  it 
be  paid  out  to  "redeem"  those  new  issues,  or  might  not  a  deferred 
"clearing  house"  be  devised  for  them? 

Sirs,  the  truth  is,  that  the  time  has  come  when  the  people  who  sup- 
ply the  freight  suspect  that  those  who  supply  the  transportation  may 
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as  well  own  the  land  itself  as  the  privilege  of  fixing  the  market  price 
of  the  produce  of  the  land.  And  since  the  only  thing  still  wanting  for 
the  accomplishment  of  such  a  design  is  the  undisturbed  continuance  of 
the  "gold  standard"  of  values  for  another  year  or  two,  or  until  the 
money  supply,  the  transportation,  manufacturing,  and  mining  supply, 
can  pool  their  profits  on  anything  like  a  "fair  l^sis,"  the  passage  of 
either  the  Aldrich  stalking  horse,  the  Williams  nation  behind  the 
banks'  bill,  or  the  Fowler  confidence  restorer  will  do;  so  that  confi- 
dence— or  in  this  case  credulity — be  again  restored. 

SUMMARY. 

Sirs,  your  petitioner  avers  that  his  own  experience  and  observation 
of  many  years  have  convinced  him  that  gold  is  the  most  treacherous 
and  costly  of  our  metals — costing  at  least  two  dollars  for  every  one 
dollar's  worth  of  bullion  from  the  smelter — and  that  the  prospecting 
and  mining  for  it  generates  and  encourages  a  spirit  of  gambling  inci- 
dent to  no  other  industry. 

He  also  firmly  believes  that  the  gambling  spirit,  so  open  and  flagrant 
in  all  our  modern  markets,  is  directly  traceable  to  our  metallic  money. 

That  this  spirit  will  continue  to  infest  our  markets  and  radiate  evil 
from  them  to  the  sources  of  our  market  supplies;  infest  our  religious, 
industrial,  and  political  institutions,  corrupt  and  eventually  overwhelm 
them  unless  we  hasten  to  remove  the  cause,  which,  exactly  like  Mr. 
Depew's  pyramid  on  its  apex,  prospers  in  the  ratio  of  our  '*•  credit 
money"  to  gold,  1  need  not  undertaKC  to  prove  to  living  daily  wit- 
nesses of  the  Babylonish  practices  of  our  so-called  "smart  set"  in 
every  center  of  population,  from  our  great  commercial  marts  to  the 
smallest  of  our  fresnly  discovered  gold-n)ining  camps. 

A   DEFENSE   OF   THE   FATHERS. 

Sirs,  who  among  us  all  now  dare  say  that  if  our  fathers  could  have 
foreknown  the  awful  cost  of  that  form  of  chattel  slavery  which  they 
bequeathed  to  us  they  would  ever  have  done  it?  And  can  we  possibly 
think  otherwise  concerning  this  other  form  of  servitude,  our  chains  to 
metallic  money,  had  they  have  had  the  power  to  see  as  we  now  see? 

How  shall  we  justify  to  our  posterity  the  failure  of  democracy  in 
the  face  of  our  responsibility  when,  in  a  free  country  where  public 
instruction  is  universal,  they  find  that  there  is  not  in  all  the  land  a 
school  sustained  either  by  the  States  or  the  nation  where  the  simplest 
truths  about  money  are  taught.  Will  they  accept  our  plea  that, 
knowing  nothing  at  all  of  the  philosophy  of  money  ourselves  we  ^et 
knew  all  there  is  to  know  about  banking  and  accepted  the  theories 
and  practices  of  bankers  for  truth?  Or  will  we  leave  them  to  con- 
clude that,  as  of  a  taint  in  the  blood,  the  truth  must  not  be  known 
about  money  for  fear  of  '* disturbing  business"  and  *' halting  pros- 
perity;" in  fear  that  the  people  in  their  wrath  might  tear  down  the 
whole  brazen  structure,  along  with  the  world-wide  gmft  generated  by 
the  error  that  some  one  commodity  is  fitted  by  nature  to  justly  repre- 
sent all  of  the  others  and  deteimine  their  value  for  our  uses.     And — 

That  other  error,  which  teaches  the  producer  of  all  wealth  to  rely 
upon  those  who  produce  nothing,  for  the  means  of  exchanging  the 
products  of  his  labor. 
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In  other  words,  a  fundamental  error  recj^uiring  a  man  made  in  the 
image  of  the  Creator  of  all  to  nullify  the  Divine  order  by  first  acquir- 
ing the  requisite  knowledge  to  production,  then  producing  by  the  sweat 
of  his  own  brow  the  bread  and  meat  necessary  lor  his  own  subsistence 
and  enough  more  for  the  subsistence  of  the  man  who  not  only  will 
not  produce,  but  insists  on  compensation  for  not  doing  so. 

In  still  otner  terms,  a  human  frailty,  which  requires  a  farmer  in 
these  United  States  in  the  twentieth  century  after  Christ  to  pay  his 
Representatives  in  Congress  to  vote  to  pay  a  national  banker  to  loan 
him  (the  farmer)  for  pay  the  tools  of  exchange  necessary  to  enable 
him  to  produce  from  his  own  land  the  surplus  necessary  for  the  sub- 
sistence of  the  banker. 

Or,  in  still  other  words,  an  insane  delusion  that  gold,  found  by 
chance,  at  a  cost  greater  than  its  valuation  by  statute,  is  the  only  thing 
in  all  tne  world  ''•fit  for  a  bank  reserve" — a  reserve  designed  to  acquire 
the  ''confidence"  of  the  farmer  in  the  "promise"  of  the  banker  to 
take  care  of  any  of  the  left  over  surplus  product  of  the  farm. 

Errors  so  hoary  old  that  every  attempt  to  eradicate  them  from 

Eractice  but  reminds  us  of  the  rule  in  sanitation:  That  we  should  not 
e  deterred  from  applying  disinfectants  because  of  the  foul  odors 
arising  from  a  cesspool. 

CONCLUSION. 

Sirs,  your  petitioner  has  no  desire  to  shirk  any  part  of  his  duty, 
nor  to  aisguise  any  part  of  his  purpose  in  addressing  you  to  point  out 
a  wajr  whereby  mauKind  may,  when  and  how  they  will,  get  rid  of 
inherited  economic  errors. 

To  get  rid  of  paying  interest,  for  the  use  of  that  which  we  ourselves 
create. 

Of  all  indirect  taxes  such  as  a  tariff  on  foreign  or  domestic  manu- 
factures. 

Of  barter  in  exchange,  by  dispensing  with  commodity  money. 

Of  all  forms  of  gambling  in  the  sweat,  or  in  the  reward  of  honest 
toil. 

To  take  from  money  every  temptation  to  traflSc  in  it,  or  to  hoard  it 
for  wars  of  conquest,  or  of  defense. 

To  make  one  dollar  as  good  as  another,  all  dollars  free,  and  each 
and  every  one  the  exact  equivalent  of  a  dollar's  worth  of  service. 

To  compel  Congress  to  obey  our  Constitution  and  distribute  the 
money  they  create  directly  to  those  who  may  need  it  in  their  business. 

To  release  commerce  and  industry  from  the  thrall  of  an  intermediary, 
equipped  by  our  Government,  who  exacts  from  every  worker  his  sur- 
plus; for  the  usurers'  profit  in  effecting  an  exchange  of  the  products 
of  labor. 

To  make  it  plain,  that  man  himself  is  alone  responsible  for  the  eco- 
nomic chains  that  bind  him,  and  that  if  he  woula  be  free  indeed,  he 
must  himself  break  them.  By  enslaving  the  stranger?  No.  By 
enslaving  his  neighbor?  No,  nol  By  cunning,  fraud,  or  force?  No, 
no,  nol  He  can  only  do  it  by  claiming  more  than  his  own,  and  taking 
that. 

In  other  words,  we  can  only  free  ourselves  from  the  barbarism  that 
environs  us  by  coming  further  out  of  it  into  the  light  of  Christianity; 
electing  a  Congress  and  a  President  who  will  take  our  Government 
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from  under  our  present  banking  system  by  restricting  banks  to  legiti- 
mate banking;  issuing  all  money  directly  to  the  applicant  for  it  who 
will  furnish  ample  productive  real  estate  security  for  the  payment  of 
an  annual  tax  for  its  use  adequate  to  the  support  of  government,  and 
permit  him  to  keep  it  so  long  as  he  is  able  to  employ  it  in  industrial 
development  at  a  profit  in  dividends  sufficient  for  his  own  maintenance 
and  his  share  in  the  support  of  government. 

Sirs,  in  the  deliberate  judgment  of  your  petitioner,  this  would  put 
both  tne  banks  and  the  nation  behind  the  man;  would  keep  money 
busy — since  there  would  be  nothing  else  for  it  to  do — thus  transferring 
from  all  industry  and  enterprise  to  man's  silent,  uncomplaining,  ana 
obedient  auxiliary  that  share  of  the  business  of  the  world  which,  from 
the  beginning,  has  been  able  to  escape  the  ^^ primal  curse''  by  hiding 
in  temples  reared  by  our  own  fears,  our  superstitions,  or  our  cupidity, 
where  it  has  fattened  on  our  voluntary  offerings  and  sacrifices. 

Would  draw  the  line  sharply  and  distinctly  between  value,  utility, 
and  price. 

Would  dignify  and  exalt  agriculture  to  its  rightful  place; 

Would  win  from  their  false  ideals  the  fast  swelling  tide  from  our 
fields  to  our  cities,  reverse  the  tide,  and  dissolve  it; 

Restore  our  forests; 

Reclaim  our  arid  plains; 

Induce  the  roses  to  bloom  on  our  desert  wastes. 

Nay,  sirsl    More  and  yet  morel 

Freed  from  this  last  of  his  shackles,  the  genius  of  man  will  find  a 
way  to  unite  all  America — to  develop  its  many  thousand  miles  of  sea- 
coast  harbors,  still-water  channels,  and  inland  waterways. 

But  above  and  beyond  all  these,  mere  human  activities,  man  will  be 
able  to  realize  his  own  redemption.  When,  with  "A  new  song  in  his 
mouth;  a  song  of  joy  and  gladness,"  the  new  man  now  coming  into 
view — the  righteous  man  foretold  by  the  prophets — will  '*  replenish 
the  earth  and  subdue  it". 

A.  T.  Morgan. 

O 
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ESTIMATES  FOR  ADDITIONAL  LIGHT-HOUSES,  ETC. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASURY. 

TRANSMITTINC; 

A  COFT  OF  A  COMMUNICATION  FROM  THE  SECBETABY  OF  COM- 
MEBCE  AND  LABOB  SUBMITTINa  ESTIMATES  OF  APPBOPBIA- 
TIONS  FOB  ADDITIONAL  LIQHT-HOTJSES  AND  OTHEB  PUBLIC 
WOBKS  IN  THE  LIQHT-HOUSE  ESTABLISHMENT  AGGBEOATINO 
$940,825. 


May  13,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington,  May  13^  190S. 
Sir:  I  have  the  honor  to  transmit  herewith,  for  the  consideration  of 
Congress,  copy  of  a  communication  from  the  Secretary  of  Commerce 
andXabor,  of  the  13th  instant,  submitting  estimates  of  appropriations 
for  additional  light-houses  and  other  public  works  in  the  Light-House 
Establishment  a^gregratine  $940,325,  authorized  by  an  act  recently 
passed  by  both  Houses  of  Congress  and  now  before  the  President  for 
approval. 

Respectfully,  Geo.  B.  Cortelyou, 

Secretary, 
The  President  of  the  Senate. 


Department  of  Commerce  and  Labor, 

Office  of  the  Secretary, 

Washington,  May  13^  1906, 
Sir:  I  hand  vou  herewith  estimates  for  public  works  in  the  Light- 
House  Establisnment,  aggregating  $940,326,  which  I  will  thank  you  to 
transmit  to  the  Congress. 

The  estimates  are  for  appropriations  to  carry  into  effect  work 
authorized  by  a  bill  for  additional  light-houses  and  other  public  >not:V% 
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in  the  Light-House  Establishment,  which  recently  passed  both  Houses 
of  Congress,  and  is  now  before  the  President  for  approval. 

I  suggest  that  if  possible  these  estimates  be  submitted  so  as  to  be 
added  to  the  sundry  civil  bill  now  pending  in  the  Senate  as  an  amend- 
ment to  that  bill. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

Oscar  S.  Straus,  Secretary. 
Hon.  Geo.  B.  Cobtet.tou, 

Secretary  of  the  Treasury, 


Esdmalen  of  appropriations  required  for  the  service  of  the  fiscal  year  ending  June  SO,  1909, 
by  the  Department  of  Commerce  and  Ixwor. 


Detailed  objecU  of  expenditures,  and  explanations. 


^  ^    .     ^         Befcrencesto  Total 


reaolntions, 
or  treaties 
!  anlborizing 
I  or  providing 
;  for  the  ex- 
{  penditures. 


Vol. 
or 


DEPARTMENT  OF  COMMERCE  AND  LABOR. 

LiQHT-HOUSK  ESTABUSHMBNT. 

(For  the  increase  of  an  appropriation  already  asked,  by 
reason  of  additional  expenditures  autborixed  to  be 
made  therefrom.) 

Salaries  qf  keepers  of  light-houses,  2909— 

For  salaries,  fuel,  rations,  rent  of  qnarters  where 
necessary,  and  all  other  necessary  incidental  ex- 
penses of  not  exceeding  1,650  light-house  and  fog- 
signal  keepers  and  laborers  attending  other  lights. 

Amount  appropriated  for  the  current  fiscal  year  i 
ending  June  80, 1908.  9960.000. 

NoTB.— By  section  9  of  the  act  approved  May  — ,  1906. 
it  was  provided  "that  every  lignt- house  keeper  and 
assistant  light- house  keeper  in  the  Light-House  Estab- 
lishment of  the  United  States  shall  be  entitled  to  receive 
one  ration  per  day  or,  in  the  discretion  of  the  Light- 
House  Board,  commutation  therefor  at  the  rate  of 
thirty  cents  per  ration." 

1180.675  (additional).  This  amount  is  required  in  ad- 
dition to  the  $1,000,000  under  this  title  of  appropriation 
in  the  sundry  civil  bill  making  appropriations  for  the 
fiscal  year  1909  as  it  passed  the  House  of  Representatives. 
This  amount  represents  the  estimated  co^^t  of  com- 
muted rations  for  not  exceeding  1,650  lieht-house  keep- 
ers, at  3D  cents  per  ration,  three  nundred  and  sixty-five 
days  in  the  year. 
Oil  houses.  Light- House  Establishment— 

For  the  construction  and  establishment  at  such 
places  as  shall,  in  the  opinion  of  the  Light-House 
Board,  be  for  the  best  interests  of  the  Light-House 
Service.  2  oil  houses,  at  a  cost  not  to  exceed  tl.500 
for  each  one. 


Pi«^ 


Mar.  4.1907 
May —,1908 


31  I  1^20 


fiec. 


prLated 

tinder  each 

beftd  o!  ap- 

pipiMia^ 


tl».«7S 


May -,1908 


8.0(W 


ToUl  Ligh^House  Entabliohment. 


183,675 


IJOHT-HOUSES.  BKACX>.\K,  A.ND  FfXJ  SlONALB. 
FIRST  DISTRICT. 

Tmder/or  first  light- house  district — 

A  tender  for  use  in  the  First  ]igh^house  district 
and  elsewbere,  as  may  be  directed. 

THIRD   DISTRKT. 

Negro  Point  light-siaiioii.  New  York— 

A  liffht  and  fog-signal  station,  at  or  near  N^ro 
Point,  on  Wards  Island,  Hell  Gate.  East  River, 
New  York. 


May  — ,  1908 


May  — ,  1908 


200.000 


10,000 


ESTIMATES   FOR    ADDITIONAL    LIGHT-HOUSES,   ETC.  3 

SdimuUeB  of  apprapriaiioM  required /or  the  service  of  thefiscalyear  ending  June  SO,  1909, 
by  the  Department  of  Commerce  and  Xofeor— Continued. 


Detailed  objects  of  expenditures,  and  explanations. 


DEPARTMENT  OF  COMMERCE  AND  LABOR— Con. 

Light-Houses,  Beacons,  and  Fog  Signals— Cont'd. 

THIRD  DISTRICT— continued. 


Date  of  acti. 
uGHoludoui, 

or  treatle* 
autboilxilig 
or  prwTldtn^ 

for  thti  ex- 
penditurtsit. 


Foint  Judith  Hghttd  buoy,  Jihode  Island— 

A  liffht  and  sifnal  or  whistling  buoy,  fitted  witb  j  Muy— ,190t» 
sobmarine  bell,  off  Point  Juditn,  Rhode  Island 

OreenviBe  HgfUed  buoy,  New  Jersey— 

A  light  and  siimal  or  whistling  buoy,  fitted  with  , il^i 

submarine  bell,  to  be  placed  at  or  near  the  en-  | 
trance  to  the  dredged  channel  at  Greenville,  N.  J ., 
in  New  York  Bay. 

_..  Island  light-house  depot.  New  York—  ■ 

Spar  shop f,....dQ  .»,**■ 

Dump  scow .<lo 

ouke  deotA.  Porto  Rico — 

..dQ....„ 


San  Juan  Upht-house  depot,  Porto  Rico— 

A  storenouse  and  dock  at  San  Juan,  P.  R 

FOURTH  DISTRICT. 

0bow  qf  Cross  Ledge  light-station.  New  Jersey— 

To  complete  station {iaj^^lSOfl 

Schooner  Ledge  light-station,  Delaware—  1 

For  removal  and  reestablishment  of  front  and  rear 
lights. 
Ddawaire  River  range  lights.  New  Jersey- 
Tot  completing  the  reestablishment  of  Reedy  Island 
range  lights 

Qoo9e  Island  Flats  temporary  light,  Ddatcare  River- 

For  establishing  a  temporary  light Muj-— .180» 

Ddaware  River  post  lights— 

For  establishing  post  lights  on  the  Delaware  River  ; . . , .  .do , 

between  Borden  town  and  Trenton,  N.  J.  i 


May— .  1TO8 


fMar.  3»  1901 
Jjiiiie2M«02 
iMar— -1S0& 


Refereiicea  to 

StHtiUeant  I^ne 

or  to  Rovtiieif 

Statutes, 


Total 
amount  td 
be  appro- 
priated 

under  each 
head  of  ap- 
propria- 
tion. 


M      M7 


^I  \    430 


FIFTH   DISTRICT. 

Lighted  buoys.  Filth  light-house  district—  \ 

For  light  ana  signal  or  whistling  buoys,  each  fitted     ^^i>-  — ,  WM 
with  a  submarine  bell,  as  follows:  One  buoy  to  be 
placed  off  Cape  Henry:  one  buoy  to  be  placed  to  l 
the  northward  of  the  Middle  Ground  at  the  en-  { 
trance  to  Chesapeake  Bay;  and  one  relief  buoy.      , 
howtr  Broad  Creek  light.  North  Oarolinor-  > 

For  establishing  a  light  at  or  near  the  mouth  of   — .  do 

Lower  Broad  Creek,  North  Carolina. 
Ragged  Point  llght-nlalion,  Potomac  River- 

j.ruiJ  030,1906 

For  completing  station ma.r.  4,  1907 

•ilMrtj— ,1908 

SIXTH  DISTRICT.  | 

T>enderfor  Sixth  lighthouse  district—  \ 

A  tender  for  the  use  of  the  engineer  of  the  Sixth     Mh\  — ,  1908  : 
light-house   district   and  elsewhere,  as  may  be 
directed. 
Lighted  buoys,  Sixth  light-howse  district— 

A  light  and  signal  or  whistling  buoy,  to  be  placed 
oil  the  entrance  to  St.  Johns  River,  Florida,  and  a 
relief  buoy  lor  same. 

EIGHTH  DISTRICT.  I 

Sabine  Pass  Jetty  light  station,  Louisiana  and  Texas— 

A  lignt  and  foK-signal  station  at  or  near  the  end  of     May  — ,  1908 
Sabine  Pass  Jetty.  I 

Oaiveiion  Jetty  light  station,  Texas—  ,  inneli  1896 

To  complete  station 'lMav-l9W 

Fknt  Ban  Jadnto  Itght-house  depot,  Texas-  i  ^''^*'     •  ^"^ 

A  iHioy  wharf  and  depot  shed  at  Fort  San  Jacinto,     May— ,1908 
TflK.,  Military  Reservation,  Qalveston  Harbor,        I 


659 
1317 


29  i    417  ! 


I 


•li} 


|».000 

9,000 


8.  €00 
7,  MO 


le^ooo 

21^  GOO 
10,a£0 

2b,  COO 

1&.000 
500 

^7.000 

WO 


30,000 


18,000 


40,000 
10,000 


4  ESTIMATES   FOB    ADDITIONAL    LIGHT-HOUSES,  ETC. 

Estimates  of  appropriations  required  for  the  service  of  the  fiscal  year  ending  June  SO,  1909, 
by  the  Department  of  Commerce  and  Laoor—Gontinvied. 


DeiAilfld  otijecstfl  of  ezp«ndttiwe«,  and  exptuuttont. 


DEPARTMENT  OP  COMMERCE  AND  LABOB^-Con. 

LlOBT-flaUSeS,  BEAOOIIBi  A1«D  F0G^lGNAI«'M30Tlf  d^ 

MUwauk^eliffhiveud,  Wiscomin— 

For  t'OfjfliructlHif,  equipping,  and  outSttiD^  vom- 
plete  for  HiTvicii  b  light  vtf^scJ  wUh  a  fog  signal. 
0rand  S^tiiiU  »«  SaWc  light  eUUimt,  Michigan— 

For  n  first-claas  co[iipreaeGd-&lr  ^ren  and  buUdtng 
therefor. 

TENTH  DWTBTCT. 

CtedetomJ  pierh^d  light*,  Ohio— 

For  ofltnblteihinf?  k  light  HtatLoD  at  each  of  the  tjtivt 
and  wtwt  breiitwaterpferhewifl^  entrance  to  He vi> 
land  Harbor.  Ohio. 

,£LKVBNTii  meermct. 

MeBtflighl  vemd  Jm  Niidh  and  Elevenih  Itffhihome  dif- 
Mclif— 
For  completing. ,^ 

J^mttk  Group  light  tUtiion.  Michigan— 

For  aurvfiv  and  estimate  of  eoet  and  rc|K»rt  npon 
the  feaaibillty  a^irJ  tu'tMl  of  establishing:  a  ligbt 
and  fojg  algnal  on  (tiiII  t^lnnd.  or  the  eaMerlf  end 
of  HlcmgaD  Mand,  A|>oetlG  Group,  and  dclf^noln' 
Ing  whethi?r.  when  sild  station  li  entahlished. 
the  existing  station  on  the  westerly  end  of  Michi- 
gan Ifiland  can  bo  *afely  closedn 

TWELFTH    OrSTJlJCT, 

Ibur  Mile  CV«*  Hoht  ttaiion,  {Mifornia— 

For  the  estatirbhrnent  or  a  light  and  fog-»igna1  ma 
lionatorni^ar  Four  Mll^ Creek,  near  FuutaGordu, 
Cal. 
Kauai  Island  light  station.  Hawaiian  Islands— 

For  a  light  and  fog-signal  station  at  some  point  on 
the  northerly  or  westerly  coast  of  Kauai  Island. 

THIRTEENTH  DISTRICT. 

Orford  Re^.  Oregon— 

For  defraying  the  expenses  of  a  survey  and  esti- 
mating the  cost  and  reportlns^  upon  the  feasibility 
and  need  of  establishing  a  Tigot  vessel  or  light 
station  at  or  near  Orford  Reef,  off  Cape  Blanco, 
Oregon. 

Total  Light-Houses.  Beacons,  and  Fog  Signals.. 

Total  under  Light-Hou.se  Establishment 


I>ate  of  a^tji, 
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60iH  CON0BS88, )  S£NATE.  (  Dooumemt 

1^  Session,     f  }   No.  478. 


ESTIMATE  OF  REAPPROPRIATION  FOR  FURNISHING  NEW 
FREEDMEN'S  HOSPITAL  BUILDING. 


LETTER 


FROM 


THE  SECRETARY  OF  THE  TREASURY, 

TRANBMimNG 

A  OOFY  OF  A  OOMKUNIOATION  FBOM  THB  8ECBSTAST  OF  THB 
IHTEBIOB,  SUBMITTINa  AN  ESTIMATE  OF  BEAFFBOFBIATIOV 
OF  THB  TJNEZFENDED  BAIANOB  OF  THE  APFBOFBIATION  FOB 
FUBNISHIKG  THB  NEW  FBEEDMEN'S  HOSPITAL  BXnXDING, 
KABB  BY  THB  8X7NDBT  OIVIL  APFBOPBIATION  AOT  OF  MABOH 
4,  1007,  THB  8AMB  TO  BEMAIN  AVAILABLE  UNTIL  EXPENDED. 


Mat  13,  1908.— fief  erred  to  the  Committee  on  AppropriationB  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington,  May  le,  1908. 
Sib:  I  have  the  honor  to  transmit  herewith,  for  the  consideration  of 
Gone'ress,  copy  of  a  communication  from  the  Secretary  of  the  Interior, 
of  tae  11th  instant,  submitting  an  estimate  of  reappropriation  of  the 
unexpended  balance  of  the  appropriation  for  furnishing  new  building. 
Freedmen's  Hospital,  made  by  the  sundry  civil  appropriation  act  of 
March  4,  1907,  the  same  to  remain  available  until  expended. 
Respectfully, 

Geo.  B.  Cortelyou, 

Secretary. 
The  President  of  the  Senate. 


Department  of  the  Interior, 

Washington,  Manj  11,  1908. 
Sib:  In  the  act  making  appropriations  for  the  sundry  civil  expenses 
of  the  Government  for  tne  fiscal  year  ending  June  30,  1908,  and  for 
other  purposes,  approved  March  4, 1907,  appropriation  is  made,  among 
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other  things,  for  furniture  for  the  new  Freedmen's  Hospital  building 
in  the  following  terms,  to  wit: 

For  fumitare,  includinff  operating  tables,  instrament  tables,  shelf  stands,  wheel 
stretchers,  irrigating  stanqs,  sterilizers,  aseptic  cabinets,  instmment  cabinets,  aatopsj 
table,  morgae  refrigerators,  stable  fittings,  tables,  chairs,  brashes,  beds,  coaches, 
bareaos,  stands,  mattresses,  bed  linen,  desks,  rass,  shades,  awnings,  screens,  window 
guards,  sai^cal  instraments,  operating  and  ward  utensils;  in  all,  thirty-one  thousand 
eight  hundred  and  twenty-seven  dollars,  to  be  immediately  available. 

Considerable  of  the  furniture  provided  for  in  this  raragraph  has 
already  been  furnished  and  installed  in  the  new  building,  and  con- 
tracts have  been  made  for  the  delivery  of  other  parts  thereof;  but  it 
will  not  be  practicable  to  expend  any  portion  of  the  appropriation  for 
stable  fittings  and  furniture  lor  the  morgue  before  the  end  of  the  fiscal 
year,  when  this  appropriation  lapses,  as  the  building  heretofore  used 
for  these  purposes  was  recently  aestroyed  by  fire. 

In  the  penaing  sundry  civil  bill,  Congress  makes  an  appropriation 
of  $15,000  for  stable  and  morgue,  and  in  order  that  this  may  be  prop- 
erly provided  with  furniture,  fittings,  etc.,  I  have  to  request  tiiat  a 
paragraph  be  inserted  in  said  bill  providing  substantially  as  follows: 

The  anexpended  balance  of  the  appropriation  for  furniture  for  the  new  Freedmen's 
Hospital  building  made  in  the  sundry  civil  act  of  March  4,  1907,  is  hereby  reappro- 
piiated  and  made  available  until  expended. 

Very  respectfully, 

James  Sudolph  Garfield, 

The  Secretary  of  the  Treasury. 


60th Congress,  )  SENATE.  (Document 

IH  Session,      f  1   No.  474. 


ESTDIATB  FOR  EXPENSES  OF  MAKING  PETROLEUM  TESTS  AND  OF 
MEETING  OF  INTERNATIONAL  COMMISSION  FOR  STANDARDIZATION 
OF  METHODS  OF  TESTING  PETROLEUM. 


LETTER 


FROM 


THE  ACTING  SECRETARY  OF  THE  TREASURY, 

TBANBHITTINO 

A  COPY  OF  A  COMMX7NIOATION  FBOM  THE  AOTINa  SECRETARY 
OF  THE  INTEBIOB  SUBHTTTINa  AN  ESTIMATE  OF  APPROPRIA- 
TION FOR  EXPENSES  OF  MAEJNQ  PETROLEUM  TESTS  AND  OF 
MEETING  OF  INTERNATIONAL  COMMISSION  FOR  STANDARDIZ- 
INO  OF  METHODS  OF  TESTING  PETROLEUM,  ETC. 


Mat  13,  1908. — Referred  to  the  Gommittee  on  Appropriations  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington,  May  11, 1908. 
Sib:  I  have  the  honor  to  transmit  herewith,  for  the  consideration 
of  Congress,  copy  of  a  communication  from  the  Acting  Secretary  of 
the  Interior,  ox  this  date,  submitting  an  estimate  of  appropriation 
for  expenses  of  making  petroleimi  tests  and  of  meeting  of  mtema- 
tionaJ  commission  for  standardizing  of  methods  of  testing  petroleimi, 
etc.,  $10,000. 

Respectfully,  J.  B.  Reynolds, 

Acting  Secretary. 
The  President  of  the  Senate. 


Department  of  the  Interior, 

Washington,  May  11,  1908. 
Sib:  I  have  the  honor  to  transmit  herewith  an  estimate  for  an 
appropriation  of  $10,000 — 

To  enable  the  Secretary  of  the  Interior  to  defra>r  the  ezpenBes  of  making  petroleum 
tests  and  of  a  meeting  of  an  international  commission  for  tne  standardization  of  meth- 
ods d  testixig  petroleum  and  its  products. 
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The  estimate  above  referred  to  has  my  approvali  and  is  respect- 
fully forwarded  through  your  Department  for  the  appropriate  action 
of  tne  Congress. 

I  have  to  request  that  the  same  be  transmitted  to  Congress  imme- 
diately. 

Respectfullyi  Frank  Pierob, 

Acting  Seerekury. 
The  Secretary  of  the  Treasury. 


E$UmaU$oi 


7/ appropriations  required  for  the  service  ofthejiseal  year  ending  June  SO,  1909, 
oy  the  Department  of  the  Interior  ( U.  8,  Geological  Survey), 


Department  of  thb  Interior, 
geolooical  survey. 


Expenses  of  making  petroleum  tests  and  of  meeting  of  intematknial  com- 
mission for  standardization  of  methods  of  testing  petroleum,  etc. — 
To  enable  the  Secretary  of  the  Interior  to  defray  the  en>enses  of 
making  petroleum  tests  and  of  a  meeting  of  an  international  commii^ 
■ion  for  the  standardization  of  methods  of  testing  petroleum  and  its 
products  (submitted) 110,000 


60th  Conobbss,  )  S£N  ATE.  J  Documbnt 

MSeman.     J  (    No.  476. 


MEMORIAL    FROM    CHOCTAW    NATION   PROTESTING 
AGAINST  REOPENING  OF  TRIBAL  ROLLS. 


Mr.  CuBTis  presented  the  following 

XEMOBIAL  FBOM  THE  OHOCTAW  NATION  PBOTESTING  AGAINST 
THB  BSOPENING  OF  THE  TBIBAL  BOLLS  OF  SAID  NATION. 


May  13,  1908. — Referred  to  the  Committee  on  Indian  Affairs  and  ordered  to  bo 

printed. 


ExEOUTivB  OrncE,  Chootaw  NATiqjr, 

Xinta^  Okla.^  May  6.  1908. 
Dear  Senator:  Advices  from  Washington  indicate  that  Congress 

18  being  hard  pressed  by  defeated  citizenship  applicants  and  their 

attorneys  to  have  the  tribal  rolls  reopened. 

As  principal  chief  of  the  Choctaw  tribe  of  Indians,  I  desire  to  record 

the  protest  of  the  Choctaws  against  reopening  the  tribal  rolls,  and  I 

choose  this  method  of  doing  so. 
It  is  alleged,  so  I  am  informed,  that  error  was  committed  in  denying 

the  claims  of  certain  persons  to  tribal  citizenship  and  enrollment. 
This  is  not  a  strange  or  unusual  allegation,  coming,  as  it  does,  from  the 
defeated  claimants,  for  most  litigants  that  are  unsuccessful  in  lawsuits 
of  every  description  claim,  and  some  of  them  honestly  believe,  that 
the  courts,  to  the  very  highest,  erred  in  deciding  against  them.  But 
the  wisdom  and  genius  of  our  institutions  of  government  will  not  per- 
mit the  setting  aside  of  the  judgments  of  the  courts  by  legislative  acts 
on  account  of  the  claims  of  error  or  for  any  other  reason.  And  we 
^Wnk,  and  respectfully  submit,  that  the  same  rule  should  obtain  as  to 
the  decisions  and  judgments  of  other  tribunals,  though  they  be  quasi 
judicial  in  their  character. 

W  the  demands  of  the  defeated  claimants  should  be  acceded  to  by 
ingress  and  the  tribal  rolls  reopened,  such  action  would  amount  to 
jpdoing  the  whole  work  of  the  Government  in  investigating  and  adju- 
dicating the  thousands  and  thousands  of  cases  in  tribal  citizenship, 
which  work  covered  a  period  of  more  than  ten  years'  time  and  was  done 
^  a  cost  to  the  Government  of  hundreds  of  thousands  of  dollars, 
besides  costing  the  Choctaw  and  Chickasaw  tribes  alone  over  $1,000,000 
1?  fees  and  expenses  to  resist  the  claims  of  fraudulent  applicants  for 
citizenship.  We  submit,  therefore,  that  Congress  should  without  the 
lightest  hesitation  refuse  to  undo  or  disturb  the  work  of  the  Govern- 
ment, completed  at  so  great  a  cost  of  time,  labor,  and  money. 
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It  is  said  that  the  attorneys  for  the  claimants,  notably  Mr.  Webnter 
Ballinger,  has  made  some  startling  charges  against  the  commission  that 
heard  and  determined  these  cases.  But  surely  so  great  a  body  as  the 
Congress  of  the  United  States,  composed,  as  it  is,  of  so  many  lawyers 
of  ability  and  experience,  will  not  accept  a  mere  charge  of  irregu- 
larity, or  even  or  fraud,  as  being  suflScient  for  any  purpose  until 
f  roved  and  established  beyond  legal  doubt.  That  has  not  been  done, 
do  not  believe  that  such  charges  as  have  been  made  can  be  proved  in 
whole  or  in  part,  for  I  do  not  believe  they  are  true. 

If  Congress  should  accept  as  true  the  ifraud  charges  that  have  been 
made  against  the  officers  of  the  Government  in  tribal  citizenship  mat- 
ters, then  the  taint  of  fraud  would  run  through  their  entire  work  and 
the  whole  of  it  would  have  to  be  set  aside,  for  "false  in  one  thing, 
false  in  all."  Certainly  it  would  not  be  right  to  say  that  on  account 
of  the  fraudulent  character  of  the  commission  that  decided  the  cases 
the  claimants  shall  not  be  affected  by  its  decisions,  but  that  the  tribes 
shall  be  bound  by  the  decisions  of  such  commission.  Therefore,  if  the 
defeated  claimants  are  going  to  be  permitted  to  come  in  and  again 
contest  their  claims  to  citizenship  because  of  an  allegation  that  the 
commission  was  a  fraudulent  body,  then  we  would  have  a  right  to 
insist  that  upon  the  charges  as  already  made  and  accepted  to  be  true 
the  tribes  be  permitted  to  again  contest  the  enrollment  of  all  those  on 
the  rolls  whom  we  believe  to  be  not  entitled  to  enrollment.  In  other 
words,  iX  would  not  be  fair  to  close  the  rolls  against  the  right  of  the 
tribes  to  contest  and  at  the  same  time  open  the  rolls  as  to  the  claim- 
ants, for  the  tribes  have  as  many  rights  in  these  matters  as  the  claim- 
ants, and  we  hope  that  fact  will  not  \ye  overlooked. 

Thus  it  must  be  plain  to  anyone  who  will  consider  the  matter  for  a 
moment  that  the  tribal  rolls  can  not  be  reopened  with  fairness  to  all 
parties,  to  the  tribes  as  well  as  to  the  claimants,  without  undoing  the 
whole  work  of  the  Government  for  the  past  ten  years  and  more  and 
doing  the  whole  thing  over  again.  1  feel  sure  that  no  Senator  or  Con- 
gressman who  has  any  knowledge  of  the  extent  of  the  work  that  has 
been  done  by  the  Government  m  its  earnest  and  honest  ende^ivor  to 
settle  the  citizenship  matters  of  the  tribes  will  ever  consent  that  that 
work  shall  be  undone  or  disturbed,  but  will  insist  that  the  rolls  shall 
remain  closed.  The  settlement  of  citizenship  matters  in  the  Five  Civ- 
ilized Tribes,  and  especiall}'  that  of  the  Choctaws  and  Chickasaws, 
was  without  doubt  the  most  vexatious  Indian  question  that  ever  came 
before  Congress,  and  having  been  settled  I  apprehend  that  it  will  be 
the  decision  of  Congress  to  let  it  remain  settled.  Unsuccessful  claim- 
ants, through  their  attorneys,  constantly  appeared  before  the  commit- 
tees of  Congress  and  asked  that  the  law  be  so  liberalized  as  to  give 
them  a  chance  to  prove  up  their  rights,  or,  rather,  what  turned  out  to 
be  shadowy  claims  to  right.  Congress  was  always  willing  to  give 
each  and  every  claimant  a  chance  to  prove  up  his  right,  if  any  he  nad, 
to  tribal  citizenship,  and  consequently  the  demands  of  claimants  were 
usually  granted,  as  is  evidenced  by  the  direction  to  the  citizenship 
court  to  so  try  the  cases  as  "to  determine  the  very  right  of  the  con- 
troversy." Notwithstanding  the  extreme  liberality  of  the  law  and  its 
procedure  relating  to  citizenship  matters,  a  great  many  claimants, 
including  those  now  shouting  fraud,  failed  to  prove  their  claims  to 
tribal  citizenship  rights,  and  their  applications  for  enrollment  were 
denied,  and  very  properly  so.     If  a  retrial  was  given  each  and  every 
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one  of  these  complaining  parties,  and  if  they  were  again  unsuccessful, 
as  would  siirel}'  be  the  result  of  a  fair  trial,  they  would  again  appear 
before  Congress  shouting  fraud  louder  than  ever.  That  class  of  people 
would  not  be  satisfied  with  any  adjudication  of  their  claims  that  did 
not  result  in  their  enrollment,  regardless  of  the  merits  of  the  cases. 

It  is  said  that  many  of  the  claimants  have  contracted  with  lawyers 
to  give  them  50  per  cent  of  what  may  come  to  thent  as  a  result  of  their 
enrollment.  This  remarkably  libeml  fee  attracts  the  enterprising 
lawyers,  and  thus  a  new  element  is  brought  into  the  case,  interest 
therein  is  revived,  and  appeals  to  Congress  are  renewed  with  increased 
vigor,  but  with  all  that,  the  merit,  or  more  correctly  speaking,  the 
lack  of  merit,  in  the  respective  cases  remains  the  same,  and  is  not 
changed  so  much  as  one  iota  by  the  even  "whack-up"  deal  between 
the  claimant  and  his  lawyer,  t&e  increase,  if  any,  is  in  noise  onl3^  It 
will  not  do  to  assume,  however,  because  of  the  increased  volume  of 
noise,  which  comes  upon  a  promise  of  increased  compensation,  that 
the  United  States  Congresses  for  the  last  decade  and  more  have  done 
nothing  but  legislate  mistakes  and  injustices  against  the  defeated 
citizenship  claimants.  And  we  rely  upon  Congress'  faith  in  its  own 
acts  to  rebuke  the  sensational  charges  that  are  made,  but  not  proved, 
against  the  officers  of  the  Government. 

Before  closing  I  desire  to  say,  in  order  that  I  may  be  fully  under- 
stood, that  it  is  my  candid  belief  that  some  few  persons  were  left  oflf 
the  rolls  under  strict  operation  of  the  law  who  were,  as  a  matter  of  fact, 
entitled  to  enrollment.  But  in  cases  of  this  kind  it  is  safe  to  say  that 
in  each  and  every  case  the  fault  was  with  the  applicant  and  not  with 
the  law  or  the  authorities  deciding  the  cases  under  the  law.  To 
instance  a  few  cases  as  illustrating  how  this  condition  might  arise: 
The  law  of  June  10,  1896,  provided  that  any  person  claiming  right  to 
tribal  citizenship  may  apply  to  the  Commission  to  the  Five  Civilized 
Tribes  for  admission  to  citizenship,  and  that  the  Commission  should 
within  a  given  time  (ninety  days)  decide  the  case  of  the  applicant,  and 
that  either  party  (meaning  the  applicant  or  the  tribe)  feeling  aggrieved 
at  the  decision  of  the  Commission  may  appeal  to  the  United  States 
court.  Some  few  persons,  recognized  citizens  by  blood  and  others  by 
intermarriage,  applied  to  the  Commission  to  the  Five  Civilized  Tribes 
for  admission  to  citizenship,  but  failed  to  make  the  required  proof 
under  the  law,  and  their  applications  were  denied  and  they  failed  to 
take  an  appeal  to  the  United  States  court,  as  required  by  law.  So 
when  the  Commission  came  to  prepare  the  rolls,  this  class  of  persons, 
having  been  denied  and  having  failed  to  take  the  required  appeal  to 
the  courts,  where  their  rights  might  have  been  saved,  of  course,  had 
no  status  as  citizens  and  could  not  therefore  be  enrolled  under  the  law. 

Another  instance  of  a  similar  kind,  the  law  of  July  1,  1902,  com- 
monly known  and  referred  to  as  the  Choctaw -Chickasaw  supplementary 
agreement,  provided,  among  other  things,  that  after  decision  by  the 
court  (the  citizenship  court)  upon  two  tost  questions  by  the  same  law 
submitted  to  said  citizenship  court  for  decision,  if  such  decision  should 
be  against  the  interest  of  tne  applicants,  or  any  of  them,  such  appli- 
cants may  appeal  their  cases  to  the  same  court  and  have  them  tried 
upon  the  facts  without  prejudice  and  determined  according  to  the  very 
right  of  the  controversy.  The  decision  of  the  citizenship  court  was, 
upon  the  test  questions  submitted,  against  the  validity  of  the  judg- 
ments of  the  United  States  courts.  Just  here  I  might  explain  what 
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is  meant  by  the  "test  questions."  The  United  States  courts  had 
decided  these  appeal  cases  against  only  one  of  the  tribes  in  interest — 
sometihnes  against  the  Choctaw  Nation  only,  and  in  other  cases  against 
the  Chickasaw  Nation  only,  but  in  no  case  against  the  Choctaw  and 
Chickasaw  nations  jointly. 

It  was  contended  by  the  tribes  that,  inasmuch  as  they  were  jointly 
interested,  a  judgftient  against  one  of  the  tribes  or  nations  and  not 
against  the  other  was  void  for  lack  of  sufficient  parties.  The  other 
test  question  was:  The  law  of  June  10, 1896,  provided  that  eases  might 
be  appealed  from  the  decision  of  the  Commission  to  the  Five  Civilized 
Tribes  to  the  United  States  court.  The  courts,  instead  of  trying  these 
cases  as  other  appealed  cases,  tried  them  de  novo.  The  tribes  con- 
tended that  the  courts  had  no  right  to  try  them  de  novo,  and  that  their 
doing  so  invalidated  the  judgments.  These  two  questions  were  sub- 
mitted to  the  citizenship  court  by  the  act  of  Congress  of  July  1, 1902, 
supra,  and  are  the  ''test  questions"  herein  referred  to.  The  citizen- 
ship court  decided  in  favor  of  the  contention  of  the  tribes,  and  held 
the  judgments  of  the  United  States  courts  to  be  void.  Some  persons, 
recognized  citizens  by  blood  and  others  by  intermarriage,  had  been 
adjudged  citizens  of  the  tribe  by  the  United  States  court.  These  judg- 
ments were,  as  above  stated,  declared  void  by  the  citizenship  court, 
and  these  particular  citizens  failed  to  take  the  appeal  required  by  law 
to  save  their  rights,  were  consequently  left  without  a  status  as  citizens, 
and  could  not,  therefore,  be  enrolled  under  the  law. 

In  both  the  instances  above  referred  to  the  fault  was  clearly  with 
the  applicants  in  not  taking  the  appeals  required  by  the  law,  and  was 
not  with  the  law  or  the  authorities  deciding  the  cases  under  the  law. 

As  before  stated,  I  believe  that  some  persons  who  were,  as  a  matter  of 
fact,  entitled  to  enrollment  wereleft  off  the  rolls  under  the  strict  opera 
tion  of  the  law;  and  personally  I  would  like  to  see  these  people  rej^tored 
to  their  full  tribal  rights,  if  any  way  could  be  devised  whereby  the 
*'  wheat  could  be  separated  from  the  chaff,"  and  these  people  enrolled 
without  opening  up  the  rolls  to  the  great  horde  of  applicants  who 
never  had  anv  tribal  status  or  any  rights  as  such.  It  must  be  remem- 
bered that  not  all  persons  who  failed  to  take  appeals  are,  as  a  matter  of 
fact,  entitled  to  enrollment.  There  are  probably  many  in  that  situa- 
tion, and  among  the  many  who  are  not  entitled  under  either  law  or 
fact  are  to  be  found  a  few  bona  fide  Indians  and  intermarried  citizens 
who  should,  I  think,  be  enrolled  if  it  can  be  done  without  opening  up 
the  rolls  to  the  many  that  are  not  entitled.  I  want  to  sav,  further, 
that  the  people  that  I  speak  of  are  in  no  wise  representative  of  that 
class  that  claims  to  be  thousands  in  numbers  and  who  are  shouting- 
^' fraud"  against  everyone  where  they  think  it  will  avail  them  any- 
thing in  their  frantic  efforts  to  get  on  the  tribal  rolls. 

In  conclusion,  will  say  that  the  tribes  are  not  altogether  satisfied 
with  the  rolls  as  finally  prepared,  for  we  believe  that  there  are  many 
on  those  rolls  who  slioula  not  be  there,  yet  we  do  not  charge  that  fraud 
was  practiced  by  the  ofiicials  in  admitting  them  to  citizenship  or  enroll- 
ment, but  we  believe  it  was  due  to  error  honestly  made.  However, 
for  the  sake  of  getting  these  matters  finally  closed  up,  and  realizing 
the  utter  futility  of  any  effort  that  could  be  made  to  close  the  rolls  so 
as  to  be  siitisfactory  to  everybody,  we  are  willing  to  accept  as  final  the 
rolls  as  now  made  up,  though  they  may  contain  slight  imperfections. 
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The  history  of  the  tribal  eitizensbip  litigation  that  covered  a  period 
of  ten  years  and  more,  is  probably  unparalleled  for  the  shocking  and 
shameful  frauds  that  were  practiced  by  claimants  and  their  witnesses 
in  an  effort  to  get  on  the  tribal  rolls.  For  the  slightest  inducements 
witnesses  could  be  procured  who  would  swear  anything  they  were 
requested  to;  in  fact,  the  idea  seemed  to  prevail  that  the  Indians'  prop- 
erty was  legitimate  prey,  and  that  the  rules  of  common  honesty  should 
be  no  bar  to  an  effort  to  get  hold  of  it.  Now  that  claimants  should  be 
charging  fraud  looks  like  a  huge  burlesque. 

Barring  the  few  cases  which  I  have  here  cited,  and  with  the  excep- 
tion of  those  who  are  improperly  on  the  rolls,  it  is  our  belief  that  sub- 
stantial justice  has  been  done  in  the  matter  of  the  rolls,  and  we  appeal 
to  Congress  to  let  the  rolls  remain  closed,  and  thereby  save  the  tribes 
from  further  injustice  at  the  hands  of  the  unsuccessful  citizenship 
claimants. 

Very  respectfully,  Green  McCurtain, 

Principal  Chiefs  Choctcm  Nation. 

Hon.  Charles  Curtis, 

United  Stated  Senate^  Washington^  D.  O. 
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WILLIAM  W.  DEWHURST,  ADMINISTRATOR. 


liETTBB  FBOM  THB  ASSISTANT  CLEBK  OF  THE  COX7BT  OF  CLAIMS 
TBANSlOTTINa  A  COPY  OF  THE  FINDINGS  OF  THE  COX7BT  IN 
THE  CASE  OF  WILLIAM  W.  DEWHUBST,  AS  ADMINISTBATOB 
WITH  THE  WILL  ANNEXED  OF  GEOBGE  DEWHUBST,  DECEASED, 
AGAINST  THE  UNITED  STATES. 


May  13, 1908. — Referred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


Court  of  Claims,  Clerk's  Office, 

Washington,  May  12,  1908. 
Sir:  Pursuant  to  the  order  of  the  court,  I  transmit  herewith  a 
certified  copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  the  resolution  of  the 
United  States  Senate,  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours, 

John  Randolph. 
Assistant  Clerk  Court  of  Claims. 
Hon.  Charles  W.  Fairbanes, 

President  of  the  Senate. 


ICourt  of  CUiims.    CongreMlonal  oases  Nos.  12754  and  10042-148  C.  &  F.  ooDtoiidated.    Willtam  W. 
Dewhant,  as  adirinistrator  with  the  will  annexed  of  Oeorge  Dewhurst,  v.  The  United  States.] 

STATEMENT  OV  CASE. 

The  claim  in  the  above-entitled  case  for  difference  between  sea  pay  and  shore 

gay  while  claimant's  testator  was  serving  as  an  officer  in  the  Navy  of  the  United 
tatee,  to  wit,  as  acting  master,  upon  receiving  and  other  ships  belonging  to  said 
Navy,  was  transmitted  to  the  court  by  Senate  resolution  No.  251  of  the  4Ui  day  of 
June,  A.  D.  1902,  referring  Senate  biU  No.  5949  for  proceedings  and  report  under  the 
provisions  of  the  act  of  Congress  approved  March  3,  1887. 

The  case  was  brought  to  hearing  on  its  merits  on  the  4th  day  of  May,  A.  D.  1908. 

The  claimant  sueain  person,  and  the  Attorney-General,  by  W.  W.  Scott,  esq.,  his 
assistant,  and  under  his  airection,  appeared  for  the  defense  and  protection  of  the  mter- 
ests  of  the  United  States. 

The  claimant  makes  substantially  the  following  allegations: 

The  claim  was  previously  presented  to  the  proper  accounting  officers  of  the  Treasury 
Department  for  settlement  and  was  allowed  by  such  accounting  officers  under  the 
decision  of  this  court  and  of  the  Supreme  Court  in  the  case  of  Strong  v.  The  United 
States  (125  U.  S.,  656),  the  sum  then  allowed  being  eight  hundred  ana  thirty-one  and 
Icorty-three  one-hundred ths  dollars  ($831.43).  This  action  was  reported  to  Congress  by 
the  Secretary  of  the  Treasury  in  Senate  Executive  Document  No.  211,  Fifty-fiSret  Con- 
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B,  fint  sesBion.  In  ajypiopriating  for  aaid  allowance  (and  othen  of  like  dutfacter) 
ongreflB  made  the  following  proviBo: 
"  That  no  part  of  any  one  ofthe  claims  to  which  this  appropriation  is  applicable  shall 
be  paid  therefrom  which  accrued  more  than  six  years  prior  to  the  date  of  the  filing  of 
the  petition  in  the  Court  of  Claims  upon  which  the  judgment  was  rendered  which, 
being  affirmed  by  the  Supreme  Court,  has  been  adopted  by  the  accounting  officers  as 
the  basis  for  the  allowance  of  said  claims."    (Act  approved  March  2, 1889,  z5  Stat.  L. , 

Thereafter,  pursuant  to  said  proviso,  the  accounting  officers  readjusted  said  claim 
for  such  difference  of  pay  as  the  Aune  had  been  settled  under  the  said  decision  in 
United  States  against  Strong  and  refused  to  allow  any  portion  of  the  claim,  as  it  accrued 
more  than  six  years  prior  to  July  17,  1886,  the  date  on  which  the  petition  of  Strong  v. 
The  United  States  was  filed  in  the  Court  of  Claims. 

The  accounting  officers  also  found  that  the  difference  in  pay  between  that  received 
pnor  to  July  16, 1880,  and  that  to  which  the  testator  of  claimant  would  have  been  enti- 
tled under  the  decision  in  the  United  States  against  Strong,  had  Congress  not  pro- 
hibited the  same,  was  ei^t  hundred  and  thirty-one  and  forty-three  one-hundreathfl 
dollars  ($831.43). 

Subs^uent  appropriation  statutes  have  contained  the  same  proviso,  and  the 
accounting  officers  of  the  Treasunr,  pursuant  to  said  provisions,  have  continuously 
refused  to  allow  this  and  similar  claims,  and  the  same  are  still  unpaid. 

The  court,  upon  the  evidence  and  the  report  of  the  Treasury  Department,  and  after 
full  consideration,  make  the  following 

FINDINOS  OF  FACT. 

The  claimant  is  a  citizen  of  the  United  States,  and  is  the  duly  appointed  adminis- 
trator with  the  will  annexed  of  the  decedent,  who  was  an  officer  in  tne  Navy  thereof, 
who  at  the  time  of  his  death  was  a  resident  in  the  State  of  Florida,  and  said  decedent 
is  the  identical  person  whose  claim  under  the  decision  of  the  Supreme  Court  of  the 
United  States  in  United  States  v.  Strong  (125  U.  S.,  656)  was  adjusted  by  tiie  accouiyt- 
ing  officers,  reported  to  Congress,  and  appropriated  for,  as  alleged  in  the  petition. 

The  amoimt  found  due  claimant's  testator  by  the  accounting  officers  under  said 
decision  was  eight  hundred  and  thirty-one  and  forty-three  one-hundredths  doUiunB 
($831.43);  the  amount  suspended  under  the  proviso  to  the  act  of  Congress  approved 
September  30,  1890  (26  Stat.,  544),  and  which  still  remains  unpaid,  is  eight  hundred 
and  thirty-one  dollars  and  forty-three  cents  ($831.43). 

By  thb  Court. 

Filed  May  11,  1908. 

A  true  copy. 

Test  this  11th  day  of  May,  A.  D.  1908. 

[ssAL.]  John  Randolph, 

Auiitant  CUrk  Covri  qf  CUnmt, 
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HERBERT  R.  GREEN,  ADMINISTRATOR. 


liETTEB  FBOM  THE  ASSISTANT  CLERK  OF  THE  COX7BT  OF  CLAIMS 
TBANSMITTINa  A  COPY  OF  THE  FINDINGS  OF  THE  COX7BT  IN 
THE  CASE  OF  HEBBEBT  B.  GBEEN,  ADMINISTBATOB  DE 
BONIS  NON  OF  THE  ESTATE  OF  NATHANIEL  GBEEN,  DECEASED, 
AGAINST  THE  UNITED  STATES. 


May  13, 1908. — Beferred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


Court  of  Claims,  Clerk's  Office, 

Washin0onj  May  12, 1908. 
Sir:  Pursuant  to  the  order  of  the  court,  I  transmit  herewith  a  ceiv 
tified  copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  wmch  case  was  referred  to  this  court  by  the  resolution  of  the 
United  States  Senate  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  ClaimB. 

Hon.  Charles  W.  Fairbanks. 

President  of  the  Senate. 


(Court  of  GUims.    Congressloiua,  No.  13176.    Herbert  R.  Qreen,  admbilstrator  de  bonis  non  of  tlw 
estate  of  Nathaniel  Oreen,  deceased,  v.  The  United  States.] 

STATEMENT  OF  CASE. 

The  claim  in  the  above-entitled  case  for  difference  between  sea  pay  and  shore  pay 
'wMle  claimant's  decedent  was  serving  as  an  officer  in  the  Navy  of  the  United  States, 
upon  receiving  and  other  ships  belonging  to  the  Navy,  was  transmitted  to  the  court 
by  Senate  resolution  on  the  4th  day  of  June,  1902,  referring  Senate  bill  No.  5949  for 
proceedings  and  report  under  the  provisions  of  the  act  of  Congress  approved  March 
3,  1887. 

The  case  was  brought  to  a  hearing  on  its  merits  on  the  4th  day  of  May,  1908. 

Herbert  R.  Green  appeared  for  claimant,  and  the  Attorney-General,  by  W.  W. 
Scott,  eag.,  his  assistant  and  under  his  direction,  appeared  for  the  defense  and  pro- 
tection of  the  interests  of  the  United  States. 

The  claimant  in  his  petition  makes  substantially  the  following  alle^tions: 

That  he  is  the  administrator  de  bonis  non  of  the  estate  of  Nathaniel  Green. 

This  claim  was  previously  presented  to  the  proper  accounting  officers  of  the  Treas- 
ury Department  for  settlement,  and  was  allowea  by  such  accounting  officers  under 
the  decision  of  this  court  and  oi  the  Supreme  Court  of  the  United  States  in  the  case 
of  Strong  V.  The  United  States  (125  U.  S.,  656),  the  sum  thus  allowed  being  $479.13. 
THiis  action  was  reported  to  Congress  by  the  Secretary  of  the  Treasury  for  appropria-^ 
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tion.  In  appropriating  for  said  allowance  (and  others  of  like  character)  Congress  made 
the  following  proviso: 

That  no  part  of  any  one  of  the  claims  to  which  this  appropriation  is  applicable  shall 
be  paid  therefrom  which  accrued  more  than  six  years  prior  to  the  date  of  the  filine 
of  the  petition  in  the  Court  of  Claims  upon  which  the  judgment  was  rendered,  which 
being  aflirmed  by  the  Supreme  Court  has  been  adopted  by  the  accounting  officers  as 
the  basis  for  the  allowance  of  said  claim. 

Thereafter,  pursuant  to  said  proviso,  the  accounting  officers  readjusted  said  claim 
for  such  difference  of  pay  as  the  same  had  been  settled  under  the  said  decision  in 
United  States  against  Strong  and  refused  to  allow  that  portion  which  accrued  more 
than  six  years  prior  to  July  17,  1886,  the  date  on  which  the  petition  in  the  said  case 
of  Strong  V.  The  United  States  was  filed  in  the  Court  of  Claims.  Upon  such  readjust- 
ment there  was  found  to  be  due  and  then  paid  to  claimant  out  of  said  appropriation 
the  sum  of  $78.38,  beiujg  the  amount  which  accrued  subsequent  to  July  16,  1880,  and 
to  which  said  proviso  did  not  relate. 

The  accounting  officers  also  found  that  the  difference  in  pay  between  that  received 
prior  to  July  16,  1880,  and  that  to  which  claimant's  decedent  would  have  bepn  enti- 
tled under  the  decision  in  United  States  against  Armstrong  had  Congress  not  prohib- 
ited the  payment  of  the  same  was  $400.75. 

Subsequent  appropriation  statutes  have  contained  the  same  proviso,  and  the 
accounting  officers  of  the  Treasiuy,  pursuant  to  said  provisions,  have  continuously 
refused  to  allow  this  and  other  similar  claims,  and  the  same  are  still  unpaid. 

The  court,  upon  the  evidence  and  the  report  of  the  Treasury  Department,  and  after 
considering  bnefs  and  arguments  of  counsel  on  both  sides,  make  the  following 

FINDINGS   OF  FACT. 

The  claimant  is  a  citizen  of  the  United  States  and  a  resident  of  the  county  Berks^ 
in  the  State  of  Pennsylvania,  and  is  the  administrator  de  bonis  non  of  Nathaniel 
Green,  deceased,  whose  claim  under  the  decision  of  the  Supreme  Court  of  the  United 
States  in  United  States  v.  Strong  (125  U.  S.,  656)  was  adjusted  by  the  accounting 
officers,  reported  to  Congress,  and  appropriated  for,  as  alleged  in  the  petition. 

The  amount  found  due  claimant  by  the  accounting  officers  under  said  decision 
was  $479.13;  the  amount  paid  claimant  was  $78.38;  the  amount  suspended  under  the 
proviso  to  the  act  of  Congress  approved  March  2,  1889,  and  which  still  remains  unpaid^ 
IS  four  hundred  dollars  and  seventy-five  cents  ($400.75). 

By  the  Court. 

FUed  May  11,  1908. 

A  true  copy  of  the  findings  of  fact  as  filed  by  the  court. 

Test  this  11th  day  of  May,  1908. 

[seal.]  John  Randolph, 

Assistant  Clerk  Court  of  Claimi. 


60th  Congress,  )  SENATE.  J  Document 
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COMPLIANCE  OF  WESTERN  MARYLAND  RAILROAD  COMPANY  WITH 
COMMODITIES  CLAUSE  OF  AMENDED  ACT  TO  REGULATE  COM- 
MERCE. 


liETTBB  FBOM  THE  CHAIRMAN  OF  THE  INTERSTATE  COMMEBCB 
COHMISSION  TRANSMITTING  A  STATEMENT  OF  MR.  B.  F.  BUSH, 
BECEIVEB  OF  THE  WESTEBN  MABYLAND  BAILBOAD  COMPANY, 
ETC.,  BELATINO  TO  HIS  COMPLIANCE  WITH  THE  SO-CALLED 
<<  COMMODITIES  CLAUSE  "  OF  THE  AMENDED  ACT  TO  BEOULATE 
COMMiSBCE. 


May  14,  1908. — Ordered  to  lie  on  the  table  and  be  printed. 


Interstate  Commerce  Commission, 

WasTiington,  May  IS,  1908. 
To  the  Senate  : 

As  proposed  in  its  communication  of  7  th  instant,  the  Interstate 
Commerce  Commission  has  the  honor  to  transmit  herewith  the  state- 
ment of  Mr.  B.  F.  Bush,  receiver  of  the  Western  Maryland  Railroad 
Companj,  with  the  documents  accompanying  the  same  and  referred 
to  therem,  relating  to  his  compliance  with  the  so-called  *' commodities. 
clause"  of  the  amended  act  to  regulate  commerce. 
Very  respectfully, 

Martin  A.  Knapp, 

Cluiirman. 


Western  Maryland  Railroad  Company, 

At  New  York,  May  11,  1908. 
Sirs:  Replying  to  your  communication  of  8th  instant,  with  which 

Jou  inclose  copy  of  your  reply  of  same  date  to  Senate  resolution  of 
[ay  6,  1908,  copy  of  your  report  to  the  President,  dated  March  12, 
1908,  and  copy  of  letter  of  William  A.  Glasgow,  jr.,  esq.,  to  the  Presi- 
dent, dated  March  4,  1908: 

The  Commission  is  in  error  in  its  understanding,  as  stated  to  the 
Senate,  that  it  is  informed  by  me  that,  in  the  operation  of  the  West-^ 
em  Mairland  Railroad,  I  am  not  complying  with  the  commodity 
clause  of  the  Hepburn  bill.  I  had  no  intention  of  so  informing  the 
Commission,  and  such  is  not  the  case,  your  telephone  inquiry  having 
been  either  misunderstood  by  me  or  my  reply  to  your  representative 
at  the  telephone  having  been  misconstrued. 
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My  purpose  was  to  reply  affirmatively  to  an  inquiry  whether  coal 
taken  from  the  mines  owned  by  the  West  Virginia  Central  and  Pitts- 
burg RaDway  Company  (a  proprietary  company  of  the  Western 
Maryland  Raikoad  Company)  was  being  transported  over  the  West- 
«em  Maryland  Railroad  by  the  receiver. 

The  conditions  under  which  coal  taken  from  these  mines  is  being 
transported  over  the  Western  Maryland  Railroad  under  the  receiver- 
ahip  appears  from  the  order  of  court  included  in  the  documents 
herewith  inclosed. 

The  coal  interests  of  the  Western  Maryland  Railroad  Company, 
held  through  ownership  of  the  entire  stock  of  the  West  Virginia  Cen- 
tral and  Pittsburg  Railway  Company,  are  a  part  of  the  security  of 
the  Western  Maryland  mortgage  now  in  foreclosure;  and,  by  order  of 
court  in  the  foreclosure  proceedings,  these  interests  have  been  sep- 
arated from  those  of  transportation,  and  the  revenues  derived  from 
the  coal  properties,  under  separate  operation  and  accounts,  have 
been  sequestered  and  specifically  appropriated  to  mortgage  indebted- 
ness— equivalent  to  separate  receiversriips  of  the  coaT  and  railroad 
interests  under  enforcement  of  the  liens  on  the  separate  properties 
pledged  for  the  security  of  the  bondholders. 

To  the  end  that  you  may  fully  understand  the  situation  of  the 
properties  of  Western  Maryland  Railroad  Company  in  this  respect  as 
well  as  the  reasons  for  and  causes  of  the  present  situation  and  methods 
of  operation,  I  hand  you  copies  of  the  following  documents: 

(1)  Communication  of  B.  F.  Bush,  president,  to  the  board  of  directors  of  Western 
Maryland  Railroad  Company,  dated  March  4,  1908. 

(2)  Foreclosure  bill  fsled  by  Bowling  Green  Trust  Company,  as  trustee  of  the  gen- 
eral lien  and  convertible  mortgage  of  the  railroad  company. 

(3)  Copy  of  order  appointing  B.  F.  Bush  receiver,  dated  March  5,  1908. 

(4)  Copy  of  the  trustee's  petition  for  the  payment  of  interest,  embracing  applica- 
tion for  order  for  separate  operation  of  the  coal  properties  and  sequestration  of  revenues 
therefrom. 

(5)  Cc'py  of  order  entered  upon  the  last-mentioned  petition. 

Other  papers  and  orders  in  the  foreclosure  cause,  as  well  as  plead- 
ings and  orders  in  the  judgment  creditors'  cause,  since  instituted, 
are  not  deemed  pertinent  to  your  present  inquiry,  but  copies  of  any 
such  will  be  forwarded  if  you  desire.  The  undersigned  will  endeavor 
to  meet  fully  any  further  inquiries  which  you  may  be  pleased  to  make. 
Respectfully, 

B.  F.  Bush,  Receiver. 
The  Interstate  Commerce  Commission, 

Washington,  D.  0. 


[Western  Maryland  Railroad  Company.  B.  F.  Biuh,  president.] 

Baltimore,  March  4,  1908. 
To  (he  Board  of  Directors  of  (he  Western  Maryland  Railroad  Company: 

I  have  asked  for  this  session  of  the  board  in  order  to  lay  before  it  a 
statement  of  the  important  phases  of  the  company's  financial  and 
business  situation,  and  to  express  my  own  views  and  recommenda- 
tions. 
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The  gross  revenues  of  the  railway  for  the  six  months  ended  Decem- 
ber 31,  1907,  increased  $540,725.32,  or  20.332  per  cent,  and  the  net 
revenues  of  the  company  increased  $350,176.18,  or  30.224  per  cent 
over  those  of  the  corresponding  period  of  the  last  fiscal  year,  with  a 
resulting  surplus  over  all  fixed  charges,  including  the  abnormally 
high  cost  of  temporary  loans  and  renewals. 

The  company  is  not  confronted  with  any  failure  of  its  revenues 
to  cover  its  full  fixed  charges,  even  including  those  of  the  extraordi- 
nary character  last  mentioned,  and  its  business  has  maintained  a 
steady  growth  with  unmistakable  assurance  of  continued  develop- 
ment. It  has,  however,  maturing  obligations,  arising  out  of  its 
temporary  provisions  for  capital  expenditures,  and  it  must  at  an 
early  date  encounter  the  problem  presented  by  the  commodity  clause 
of  tne  Federal  rate  law. 

The  company  has  been  unable  to  permanently  finance  improve- 
ments, equipment  and  additions,  undertaken  in  the  development  of 
the  property  and  earnings,  and  since  justified  in  all  their  results  ex- 
cept as  their  wisdom  be  now  tested  by  the  abnormal  conditions  of 
the  present  money  and  security  markets. 

Tne  inability  of  the  company  to  market  securities,  of  a  kind  readily 
marketable  when  these  undertakings  were  assumed,  imposed  the 
necessity  of  temporary  financing.  Income,  also  applied  to  the  same 
class  of  expenditures,  remains  unreimbursed  through  the  sale  of 
capital  obligations,  with  the  result  that  current  revenues  have  been 
charged  with  the  repayment  of  the  money  borrowed  for  the  last 
matured  installments  of  interest  rather  than  with  appUcation  to  the 
maturing  installment. 

Notwithstanding  its  earnings  have  been  fully  adequate  the  company 
is  thus  behindhand  for  the  amount  of  the  next  maturing  coupons — a 
situation  not  unusual  where  net  earnings  have  been  temporarily 
applied  to  capital  account,  but  one  whien  becomes  most  difficult  in 
such  a  failure  of  security  markets  as  we  now  experience. 

As  you  are  aware,  this  company  has  outstanding  loans  maturing 
April  1,  1908,  in  the  amount  of  $3,776,750,  secured  by  pledge  of 
$5,037,000  of  its  first  mortgage  bonds.  The  market  price  of  these 
bonds— originally  in  such  excess  over  the  loans  as  to  promise  a  con- 
siderable surplus  applicable  to  the  reimbursement  of  the  treasury  for 
capital  expenditures — has,  notwithstandin<j  steady  and  substantial 
increase  in  the  gross  and  net  revenues  of  the  company,  shrunk  to  a 
level  below  the  race  of  the  loans. 

It  has  now  become  apparent  that  the  company  will  be  unable  to 
meet  these  loans  or  to  provide  additional  collateral  to  secure  their 
extension.  In  this  situation  the  company  itself  will,  of  course,  be 
unable  to  borrow  the  money  necessary  to  meet  mortgage  interest 
falling  due  on  the  first  of  April  next. 

This  immediate  inability  to  meet  the  April  interest  requirements  will 
affect  the  first  mortgage  interest  at  most  to  the  extent  of  but  a  brief 
delay  and.  in  the  view  in  which  I  make  the  subjoined  recommendations. 
not  at  all.  The  intrinsic  value  of  the  securities  held  as  collateral 
against  the  company's  loans  must,  in  any  event,  remain  much  above 
the  level  of  their  amounts,  and  with  a  just  solution  of  the  questions 
under  the  commodity  clause,  their  market  value  should  be  restored. 

The  general  lien  and  convertible  mortgage  of  the  company  is  in 
greater  degree,  and  the  stock  vitally,  interested  in  the  preservation  of 
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the  coal  revenues  of  the  company  from  the  adverse  conditions  of  the 
commodity  clause  of  the  rate  bill. 
That  clause  is  as  follows: 

From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall  be  unlawful  for  any 
railroad  company  to  transport  from  anjr  State,  TerritorVj  or  the  District  of  Columbia, 
to  any  other  State,  Territory*  or  the  District  of  Columbia,  or  to  any  foreign  country, 
any  article  or  commodity,  other  than  timber  and  the  manufactured  products  thereof, 
manufactured,  mined,  or  produced  by  it,  or  imder  its  authority,  or  which  it  may  own 
in  whole,  or  in  part,  or  in  which  it  may  have  any  interest  direct  or  indirect  except  such 
articles  or  commodities  as  may  be  necessary  and  intended  for  its  use  in  the  conduct  of 
its  business  as  a  common  earner. 

The  coal  properties  of  this  company  are  rightfully  owned  and  oper- 
ated under  charter  of  the  State  or  West  Virginia,  and  the  transporta- 
tion and  commercial  features  of  the  company's  coal  business  have 
been  so  conducted  that  no  charge  of  improper  methods  or  abuse  of 
any  character  was  forthcoming  in  response  to  the  invitations  for 
complaints  extended  by  the  Federal  Commission  in  its  protracted 
investigation  of  the  methods  and  business  of  the  coal  producing  and 
coal  carrying  roads.  The  coal  properties  are  a  matenal  part  of  the 
security  for  the  company's  mortgages  and  the  revenues  from  its 
coal  business  can  not  be  sacrificed  or  seriously  diminished  without 
materially  affecting  income  appUcable  to  its  junior  securities.  The 
law  can  not  be  generally  observed,  in  the  extreme  construction  of 
which  it  is  susceptible,  without  either  a  wholesale  marketing  of 
coal  lands,  impracticable  except  at  appalling  loss  to  proprietary  and 
mortgage  interests,  or  a  restriction  of  production  to  tne  luel  require- 
ments of  the  roads,  entaiUng  vast  loss  of  revenue  to  them  and  mevi- 
table  exactions  from  the  public. 

In  such  a  possible  extreme  construction  of  the  law  anjr  other  course 
than  one  of  these  two,  no  matter  how  confidently  and  in  what  good 
faith  adopted,  may  be  adjudged  an  evasion  not  protecting  against  the 
extreme  penalties  prescribed  for  infractions  of  tne  law. 

It  is  proper  to  state  that  in  the  opinion  of  counsel  there  is  substantial 
ground  for  the  view  that  this  feature  of  the  rate  bill,  if  constitutional, 
IS  not  applicable  to  this  company's  situation,  and  that  even  if  this  be 
not  so  it  is  practicable  to  so  modify  this  situation,  without  materially 
aflfecting  revenues,  as  to  meet  any  just  purpose  of  the  law.  But  to 
mistakenly  treat  the  law  as  inapplicable  or  to  make  any  mistaken 
change  in  the  company's  relations  to  its  coal  interests,  with  a  view  to 
avoid  its  application — in  short,  to  make,  even  for  a  brief  period,  any 
mistaken  forecasts  of  the  judgment  of  the  courts — involves  the  risk 
of  incurring  penalties  in  overwhelming  accumulation. 

I  tliink  it  must  be  clear  that  the  law  can  not  be  ignored  until  it  has 
been  declared  invalid  by  the  court;  that  it  can  not  safelv  be  treated  as 
inapplicable  except  with  the  sanction  of  the  court,  and  that,  if  valid, 
the  relations  of  the  company  to  its  coal  interests  can  not  be  saf^Sy  ana 
conclusively  remoulded  except  with  the  approval  of  the  court. 

I  recommend  that  the  trustee  of  the  general  lien  and  convertible 
mortG:age  be  apprised  of  the  situation  and  the  considerations  here 
stated.  These  considerations  are  rather  applicable  to  that  mortgage 
than  to  the  senior  lien,  the  charges  under  which  are  well  within  the 
revenue  capacity  of  the  mortgaged  estate,  even  if  reduced  through  any 
unlikely  construction  or  application  of  the  law  above  referred  to. 
The  general  lien  and  convertible  mortgage  by  its  terms  contemplates 
surrender  of  possession  to  the  trustee  in  any  contingency  making  this 
action  just  or  desirable  in  the  judgment  of  tha  company. 
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The  provision  in  this  respect  is  as  follows: 

The  railroad  company,  at  any  time  before  full  payment  of  the  bonds  secured  hereby, 
and  whenever  it  shall  deem  it  expedient  for  the  oetter  protection  and  security  of  such 
bonds,  although  there  be  then  no  default  entitling  the  trustee  to  enter  into  possession, 
naay,  with  the  consent  of  the  tnistee,  surrender  and  deliver  to  the  trustee  mil  posses- 
mop  of  the  whole  or  any  part  of  the  property,  premises,  and  interests  hereby  conveyed, 
or  intended  so  to  be,  for  any  period  fixed  or  indefinite. 

For  the  reasons  stated  it  appears  that  such  a  contingency  as  here 
contemplated  exists.  The  company  sliould  acquiesce  in  the  appoint- 
ment of  a  receiver  under  any  proceeding  which  may  be  instituted  by 
the  trustee  to  protect  and  emorce  its  security,  as  well  as  in  such  apph- 
cation  as  may  be  made  to  the  court  for  authority  to  the  receiver  to 
provide  for  and  pay  the  April  interest  on  the  first  mortgage. 

Under  such  proceedings  it  is  properly  to  be  assumed  that  the  re- 
ceiver will  apply  to  the  court  for  instructions  as  to  the  course  which 
shall  be  taken  in  the  protection  of  the  coal  business  and  revenues  of 
the  company  as  affected  by  the  law  above  referred  to. 
^  A  more  timely  determination  of  the  const  it  utionaUty  of  the  law,  and 
(if  declared  constitutional)  of  its  construction  in  its  application  to  the 
interests  involved,  may  thus  be  secured,  and  property  rights  and  rev- 
enues guarded  from  sacrifice  through  postponed,  (loubtful,  or  mistaken 
action,  or  through  inaction. 

While  proceedings  as  here  contemplated  may  be  carried  to  strict 
enforcement  of  mortgage  Uen,  it  is  far  more  likely  that,  in  the  respite 
necessarUy  involved,  with  a  just  solution  of  the  questions  under  the 
conimodity  clause  of  the  rate  act,  and  under  corrected  financial  and 
business  conditions  which  should  intervene,  an  adjustment  of  the 
interests  of  the  holders  of  obligations  and  securities  will  be  had,  and 
the  further  demonstrated  value  and  advancing  earning  capacity  of  the 
property  will  secure  the  position  of  the  stock. 
Respectfully, 

B.  F.  Bush,  President. 


In  the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland. 

Bowling  Green  Trust  Company,  Trustee,  Complainant,  against 
Western  Maryland  Railroad  Company,  Defendant. 

BiU  of  complaint. 

Thompson,  Vanderpoel  &  Freedman,  No.  2  Wall  street.  New  York 
City;  Gans' &  Haman,  Calvert  Building,  Baltimore,  Md.,  solicitors 
for  complainant. 

Henry  Thompson,  Edgar  H.  Gans,  of  counsel. 

To  the  honorable  the  judges  of  the  circuit  court  of  the  United  States  for 
the  district  of  Maryland,  in  the  fourth  judicial  circuit,  sitting  in 
equity: 

Bowling  Green  Trust  Company,  a  citizen  and  resident  of  the  State 
of  New  York,  presents  this  its  bill  of  complaint  against  Western  Mary- 
land Railroad  Company,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Maryland. 
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And  thereupon  humbly  complaming,  your  orator  shows  unto  your 
honors  as  follows: 

First.  That  your  orator,  Bowlmjg  Green  Trust  Company,  is  a  cor- 
poration duly  organized  and  existing  under  the  laws  of  tne  State  of 
I^ew  York,  and  is  a  citizen  and  resident  of  said  State  of  New  York. 
That  the  defendant.  Western  Maryland  Railroad  Company,  is  a  cor- 
poration duly  organized  and  existing  under  the  laws  of  the  State  of 
Maryland,  and  is  a  citizen  and  resident  of  said  State  of  Maryland. 

Second.  That  on  and  prior  to  the  1st  day  of  October,  1902,  the 
defendant  company  owned  and  operated  the  main  line  of  railroad, 
extending  from  Hillen  Station  to  Madison  street  in  Baltimore  city,  a 
distance  of  .40  mile,  and  from  Fulton  Junction,  in  said  Baltimore  city, 
to  Williamsport,  a  distance  of  90.29  miles,  and  a  line  connecting  the 
Baltimore  &  Ohio  and  the  Norfolk  &  Western  railroads  in  the  city  of 
Hagerstown,  Maryland,  a  distance  of  1.79  miles;  in  all,  92.48  miles  of 
railroad,  all  in  the  State  of  Maryland  except  about  three-quarters  of  a 
mile  in  the  State  of  Pennsylvama  at  Blue  Ridge  Summit  and  Penmar. 
all  of  which  said  Hues  of  railroad  are  more  fuUy  described  as  embraced 
in  the  mortgage  dated  October  1,  1902,  made  by  the  defendant  com- 
pany to  your  orator,  as  trustee,  and  hereinafter  mentioned. 

That  on  and  prior  to  said  1st  day  of  October,  1902,  said  defendant 
company  leased  and  operated  the  following  lines  of  railroad: 

(1)  The  Potomac  Valley  Railroad,  extending  from  Potomac  Val- 
ley Junction,  in  the  State  of  Maryland,  to  Cherry  Run,  in  the  State 
of  West  Virrinia,  a  distance  of  14.30  miles. 

(2)  The  Baltimore  and  Cumberland  Valley  Railway,  extending 
from  Edgemont,  in  the  State  of  Maryland,  to  the  State  line  between 
the  States  of  Maryland  and  Pennsylvania,  a  distance  of  3.03  miles, 
and  at  said  State  line  connecting  with 

(3)  The  Baltimore  and  Cumberland  Valley  Railroad,  extending 
from  the  terminus  of  the  Baltimore  and  Cumberland  Valley  Railway 
at  the  State  line  between  the  States  of  Maryland  and  Pennsylvania  to 
Waynesboro,  in  the  State  of  Pennsylvania,  a  distance  of  4.55  miles. 

(4)  The  Baltimore  and  Cumberland  Valley  Railroad  Extension, 
extending  from  said  Waynesboro  to  Shippensburg,  a  distance  or 
26.52  miles,  all  in  the  State  of  Pennsylvania. 

(5)  The  Washington  and  Franklin  Railroad,  extending  from 
Hagerstown  in  the  State  of  Maryland  to  Zumbro  in  the  State  of 
Pennsylvania,  a  distance  of  19.11  miles  (but  no  part  of  which  said 
Washington  and  Franklin  Railroad,  nor  any  leasehold  or  other  interests 
therein,  is  embraced  in  or  covered  oy  the  said  mortgage  of  October  1 , 
1902,  to  your  orator,  as  trustee,  hereinafter  mentioned). 

(6)  The  Baltimore  and  Harrishurg  Railway,  extending  from 
Emory  Grove  in  the  State  of  Maryland  to  Orrtanna  in  the  State  of 
Pennsylvania,  a  distance  of  58.7  miles,  and  from 

(7)  Valley  Junction  to  Hanover  Junction  in  the  State  of  Pennsyl- 
vania, a  distance  of  6  miles. 

(8)  The  Bachman  Valley  Railroad,  extending  from  a  connection 
with  said  last-mentioned  railroad  at  a  point  called  intersection  to  the 
State  line  between  the  States  of  Maryland  and  Pennsylvania,  a  dis- 
tance of  1.3  miles. 

(9)  The  Baltimore  and  Ilarrisburg  Railway  (Western  Extension), 
extending  from  Orrtanna  to  Highfield  in  the  State  of  Pennsylvania, 
a  distance  of  15  miles;  and 


COMPOANCB  WITH  ACT  TO  BEGULATB  COMMEBOB.  T 

(10)  The  Baltimore  and  Harrisburg  Railway  (Eastern  Extension)^ 
extending  from  Porters  Junction  to  York,  all  in  the  State  of  Pennsyl- 
vania, a  distance  of  16.6  miles;  a  distance  in  all  of  165.11  miles  of 
leased  lines  of  railroad. 

That  on  and  prior  to  said  October  1,  1902,  the  defendant  company 
was  the  owner  of  the  capital  stock  of  leased-line  companies  in  tho 
following  amounts,  respectively: 

13,169  shares  or  the  common  capital  stock  of  the  Baltimore  and 
Harrisburg  Railway  Company,  of  the  par  value  of  $658,450,  being  a- 
majority  of  the  outstandmg  capital  stock  of  said  company. 

843  snares  of  the  common  capital  stock  of  the  Baltimore  and  Cum- 
berland Valley  Railway  Company,  of  the  par  value  of  $42,150,  being 
all  of  the  outstanding  capital  stock  of  said  company  except  shares  for 
the  qualification  of  directors. 

1,509  shares  of  the  common  capital  stock  of  the  Baltimore  and 
Cumberland  Valley  Railroad  Company,  of  the  par  value  of  875,450, 
being  all  of  the  outstanding  capital  stock  of  said  company  except 
shares  for  the  qualification  of  directors. 

9,993  shares  of  the  common  capital  stock  of  the  Potomac  Valley 
Railroad  Company,  of  the  par  value  of  $499,650,  being  all  of  the  out- 
standing capital  stock  of  said  company  except  shares  for  the  qualifi- 
cation of  du-ectors. 

4,779  shares  of  the  common  capital  stock  of  the  Baltimore  and 
Harrisburg  Railway  (Western  Extension),  of  the  par  value  of 
$238,950,  being  all  of  the  outstanding  capital  stock  of  said  company 
except  shares  ror  the  gualification  of  directors. 

And  that  on  and  prior  to  said  October  1,  1902,  the  defendant  com- 
pany  was  also  the  owner  of  93  shares  of  the  common  capital  stock  of 
the  Western  Maryland  Tidewater  Railroad  Company,  of  the  par  value 
of  $4,650,  being  all  of  the  outstanding  capital  stock  of  said  company 
except  shares  tor  the  qualification  of  directors. 

That  all  of  the  stocks  above  mentioned  were,  on  or  about  the  1st 
day  of  October,  1902,  deposited  by  the  defendant  company  with  tho 
Mercantile  Trust  Company,  a  corporation  of  the  State  of  New  York, 
as  trustee  of  the  first  mortgage  of  the  defendant  company  dated  Octo- 
ber 1,  1902,  which  mortgage  is  hereinafter  more  fully  rererred  to,  and 
were  and  have  ever  since  been  and  now  are  held  by  said  trustee  as 
part  of  the  security  for  bonds  issued  under  said  first  mortgage ;  and 
on  or  about  said  1st  day  of  October.  1902,  the  defendant  company 
having  made  previous  provision  for  tne  acquisition  of  103,497  snares 
of  the  capital  stock  of  the  West  Virginia  Central  and  Pittsburg  Rail- 
way Company  (being  about  ninety-eight  per  cent  of  the  outstanding^ 
capital  stock  of  said  last-mentioned  railway  company),  acquired  said 
shares  and  deposited  the  same  with  the  said  The  Mercantile  Trust 
Company,  as  trustee  of  said  first  mortgage,  as  part  of  the  security 
thereunder;  and  said  last-mentioned  shares  of  stock  by  such  deposit 
and  pledge  became  and  have  ever  since  been  and  now  are  held  by  said 
trustee  as  a  part  of  the  security  for  bonds  issued  under  said  first 
mortgage. 

Third.  That  on  or  about  the  1st  day  of  October,  1902,  the  defend- 
ant company,  being  thereunto  duly  authorized  by  law,  made,  exe- 
cuted, and  delivered  to  the  Mercantile  Trust  Company,  a  corporation 
of  the  State  of  New  York,  as  trustee,  a  certain  mortgage  or  deed  of 
trust  dated  October  1,  1902,  wherein  and  whereby,  for  the  purpose  of 
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securing  an  issue  of  bonds  in  an  authorized  principal  amount  of 
$50,000,000  dated  October  1,  1902,  maturing  October  1,  1952,  bearing 
interest  at  the  rate  of  four  per  cent  per  annum  and  known  as  first 
mortgage  four  per  cent  fifty-year  gold  bonds;  and  for  the  other  pur- 
poses set  forth  and  specified  in  said  mortgage  or  deed  of  trust,  it 
conveyed  to  the  said  The  Mercantile  Trust  Company  all  of  the  rail- 
road, property,  rights,  privileges,  franchises,  and  interests  of  the 
defendant  company  heremabove  mentioned  and  described  more  fully 
in  said  mortgage  or  deed  of  trust,  and  also  the  F'lares  of  capital  stock 
owned  by  the  defendant  company  hereinabove  described  and  enumer- 
ated, and  certificates  for  which  were  simultaneously  with  the  excep- 
tion of  said  first  mortgage  delivered,  duly  indorsed  tor  transfer,  to  the 
Mercantile  Trust  Company,  as  trustee  thereunder,  in  trust  to  secure 
said  first  mortgage  bonds  issued  and  to  be  issued  under  said  first 
mortgage  as  and  in  the  manner  therein  described,  defined,  and  set 
forth. 

A  true  copy  of  said  first  mortgage  is  herewith  filed  as  ''Exhibit  A" 
and  prayed  to  be  taken  as  part  hereof. 

Your  orator  further  shows  that  at  or  about  the  time  of  the  execu- 
tion of  said  mortgage  and  at  various  times  thereafter  the  defendant 
company  being  thereunto  duly  authorized  by  law  and  by  corporate 
action  cluly  and  properly  had,  and  in  pursuance  of  the  terms  of  conr 
ditions  of  said  morgtage,  did  duly  make,  execute,  and  issue  under  its 
corporate  seal,  and  dia  negotiate  and  deliver  to  various  persons  for 
value,  its  bonds  secured  by  said  mortgage,  all  of  which  said  bonds 
were,  as  your  orator  is  informed  and  believes,  duly  certified  by  the 
trustees  of  said  mortgage  in  conformity  with  the  terms  and  require- 
ments thereof,  and  are  now  outstanding  in  the  principal  amount  of 
$42,518,000,  of  which  there  are  pledged  for  certain  loans  of  the  defend- 
ant company,  as  hereinafter  alleged,  bonds  in  the  principal  amount 
of  $5,037,000. 

FouhTH.  Your  orator  further  shows  that  on  or  about  the  1st  day 
of  October,  1902,  the  defendant  company  being  thereunto  duly  author- 
ized by  law,  for  the  j)urpose  of  meeting  its  financial  requirements  and 
for  its  lawful  and  corporate  purposes,  pursuant  to  due  and  lawful 
authority  and  to  due  corporate  action  of  its  board  of  directors  and 
stockholders,  authorized  the  creation  of  an  issue  of  $10,000,000,  par 
value,  of  gold  bonds  to  run  for  a  term  of  fifty  years,  to  be  known  as 
general  lien  and  convertible  four  per  cent  lifty-year  gold  bonds,  con- 
sisting of  coupon  bonds  with  provision  for  registration,  dated  as  of 
the  1st  day  of  October,  1902,  and  bonds  registered  as  to  principal  and 
interest,  all  to  mature  on  October  1,  1952,  and  to  bear  interest  at  the 
rate  of  four  per  cent  per  annum,  payable  semiannually  on  the  Ist 
days  of  April  and  October  in  each  year,  such  interest  being  payable 
until  and  mcluding  October  1,  1905,  only  out  of  the  net  earnings  of 
the  defendant  company,  as  provided  in  the  mortgage  securing  said 
bonds  hereinafter  mentiono(l,  and  to  be  noncumulative,  and  there- 
after to  be  payable  absolutely;  said  bonds  to  be  converted  at  the 
option  of  the  holders  thereof  at  any  time  into  common  capital  stock 
or  the  defendant  company  at  par;  and  in  order  to  secure  the  payment 
of  principal  and  interest  of  said  bonds  according  to  their  tenor  and 
eflfect,  the  defendant  company,  pursuant  to  due  and  lawful  authority 
and  to  due  corporate  action  of  its  board  of  directors  and  stockholders 
duly  made  and  executed  under  its   corporate   seal   and   delivered 
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to  your  orator,  as  trustee,  a  mortgage  or  deed  of  trust  known  as 
its  general  lien  and  convertible  mortgage,  dated  October  1,  1902, 
a  copy  whereof  is  herewith  filed  marked ''Exhibit  B,"  and  made  a 

Eari  hereof,  wherein  and  whereby  said  defendant  company  granted, 
argained,  sold,  ahened,  demised,  released,  conveyed,  confirmed, 
a£3igned,  transferred,  and  set  over  unto  your  orator  as  trustee  and  to 
its  successors  and  assigns  forever,  all  the  lines  of  railroad  and  prop- 
erty of  the  defendant  company  and  all  the  securities  covered  by  and 
embraced  in,  or  which  miglit  thereafter  be  covered  by  and  embraced 
in,  the  first  mortgage  of  the  defendant  company,  hereinabove  men- 
tioned, to  The  Mercantile  Trust  Company,  as  trustee,  but  subject, 
however,  as  to  all  of  said  railroad  property  and  securities  to  the  lien 
of  said  nrst  mortgage;  said  lines  of  railroad  and  property  and  saiid 
securities  being  described  in  said  mortgage  to  your  orator,  as  trustee, 
as  follows: 

All  and  singular  the  line  of  railroad  of  the  Railroad  Company,  party  hereto  of  the 
fint  part,  extending  from  llillen  Station  to  Madison  street,  in  Baltimore  city,  a  dis- 
tance of  .40  mile,  and  from  Fulton  Junction  in  said  Baltimore  to  Williamsport,  a 
distance  of  90.29  miles  and  a  line  connecting  the  Baltimore  and  Ohio  and  the  Norfolk 
and  Western  Railroads  in  the  city  of  Hagcrstown,  a  distance  of  1.79  miles;  in  all  92.48 
miles  of  railroad,  all  in  the  State  of  Maryland  except  about  three-fourths  of  a  mile  in 
the  State  of  Pennsylvania  at  Blue  Ridge  Summit  and  at  Pen-Mar. 

Including,  also^  any  all  roadbed,  superstructure,  rights  of  way,  rails,  tracks,  side- 
tracks, bridges,  viaducts,  buildings,  depots,  stations,  warehouses,  car  houses,  engine 
houses,  freight  houses,  coal  houses,  wood  houses,  machine  shops  and  other  shops, 
turntables,  water  stations,  fences,  docks,  structures,  erections  and  fixtures,  and  all 
other  things  of  whatever  kind,  now  owned  or  hereafter  acquired  by  the  Railroad 
Oompanv  or  its  successors  in  anywise  and  at  any  time  belonging  or  appertaining  to,  or 
provided  for  use  upon,  or  in  connection  with,  any  line  of  railway,  extension,  branch 
6r  other  property  now  owned  by  the  Railroad  Company  or  hereafter  acquired  by  it, 
and  subject  to  the  lien  of  this  indenture;  and  any  and  all  lands  designed  for  depots, 
warehouses  or  other  structures  at  any  terminus,  or  on  or  along  any  line  of  railway,  ex- 
tension or  branch  now  or  at  any  time  hereafter  subject  to  the  lien  hereof,  and  any  and 
all  locomotives,  engines,  cars,  and  other  rolling  stock,  equipment,  machinery,  instru- 
ments, tools,  implements,  materials,  furniture,  and  other  chattels,  wheresoever  situated 
now  or  hereafter  held,  acquired,  or  provided  for  use  upon  any  such  line  of  railway, 
extension,  or  branch  now  owned,  or  hereafter  acquired,  and  suDJect  to  the  lien  hereof; 
and  any  and  all  leaseholds,  leases,  rights  under  leases,  or  contracts,  covenants,  and 
agreements,  terms  or  parts  oi  terms  (excepting,  however,  a  lease  of  the  said  Washington 
and  Franklin  Railroad,  dated  the  first  day  of  July,  1901,  and  excepting  any  and  all 
property  rights,  leasehold  interests  or  agreements  under  said  last  mentioned  lease)  and 
any  and  all  other  property,  real  or  personal,  of  every  kind  and  description,  now  owned 
or  nereafter  acquired  by  the  Railroad  Company  for  use  upon  or  in  connection  with,  or 
for  the  purposes  of,  any  such  line  of  railway,  extension,  or  branch,  now  or  at  any  time 
subject  to  the  lien  hereof;  and,  any  and  all  corporate  or  other  rights,  privileges,  and 
franchises  which  the  Railroad  Company  now  has,  or  which  the  Railroad  Company  or 
its  successors  hereafter  shall  acquire,  possess,  or  exercise  for,  or  appertaining  to,  the 
construction,  maintenance,  use,  or  operation  of  such  lines  of  railway,  extensions,  and 
branches  or  any  part  thereof,  which  are  now  or  hereafter  may  become  subject  to  the 
lien  of  this  indenture;  and  any  and  all  the  rents,  issues,  profits,  tolls,  and  other  income 
of  all  lines  of  railway,  extensions,  and  branches,  and  any  part  thereof,  which  are  now 
or  may  become  hereafter  subject  to  the  lien  hereof,  and  any  and  all  the  rights,  privi- 
leges, franchises,  properties,  real  or  personal,  rights,  and  things  which  the  Railroad 
Company  now  owns  or  hereafter  shall  possess,  or  be(!ome  entitled  to  possess,  for  the 
purpose  of,  or  in  connection  with,  any  such  line  of  railway,  extension,  or  branch  now 
or  hereafter  subject  to  the  lien  of  this  indenture. 

Also  any  and  all  other  property  of  any  kind,  including  bonds  and  other  securities, 
claims  and  stocks  which,  from  time  to  time  hereafter,  may  be  expressly  conveyed  and 
mortgaged,  or  delivered,  or  by  writing  of  any  kind  assigned  or  transferred  by  the  Rail- 
road CSnpany  or  by  anyone  with  its  consent  in  its  behalf,  to  the  trustee  liereunder; 
the  trustee  being  hereby  authorized,  with  the  consent  or  approval  of  the  Railroad 
Comi>any,  at  any  and  all  times  to  receive  any  such  property  as  and  for  additional 
BBCiirity  for  the  bonds  issued  and  to  be  issued  nereunaer  and  to  hold  and  apply  any 
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and  all  such  property  subject  to  the  trusts  of  this  indenture:  Provided,  however,  and  it 
is  hereby  expreeely  covenanted  and  declared,  that  any  conveyance,  mortgage,  assign- 
ment, or  transfer,  pursuant  to  the  provisions  of  this  clause,  of  any  property  as  and  for 
additional  security,  may  be  made  subject  to  any  reservations,  limitations,  conditions, 
and  provisions  wmch  shall  be  set  forth  in  an  instrument  in  writing,  then  executed  by 
the  trustee  and  by  the  Kailroad  Companv-,  respecting  the  use,  management,  and  dis- 
position of  such  additional  property  or  the  proceeds  thereof; 

Together  with  all  the  right,  title,  estate,  interest,  and  property  which  the  Rail- 
road Company  now  has,  or  at  any  time  hereafter  may  acquire,  m  or  to  any  of  the  fran- 
chises, lines  of  railway,  extensions,  branches,  telegraph  lines,  and  other  properties, 
real,  personal,  or  mixed,  hereby  mortgaged,  conveyed,  and  assigned,  or  intended  so 
to  be. 

Subject,  however,  as  to  the  lines  of  railroad,  propertv,  equipment,  rights,  and 
franchises,  above  described,  to  a  certain  mortgage  or  deed  of  trust  dated  October  1, 
1902,  made  by  the  Railroad  Company,  party  hereto  of  the  first  part,  to  The  Mercantile 
Trust  Company,  of  New  York,  as  trustee,  known  as  the  first  mortgage  of  the  Rail- 
road Company,  conveying  the  said  premises  hereinbefore  described  to  the  said  The 
Mercantile  Trust  Company  to  secure  the  payment  of  an  authorized  issue  of  $50,000,000 
of  bonds  of  Railroad  Company,  known  as  its  first-mortgage  four  per  cent  fifty-year 
gold  bonds,  the  intent  of  this  provision  being  that  this  indenture  shall  be  subject 
to  the  said  first  mortgs^  as  to  all  the  railroads,  branches,  equii)ment,  rights,  fran- 
chises, and  property  of  every  description  herein  described,  which  are  or  may  be 
embraced  in  or  covered  by  the  lien  of  said  first  mortgage. 

Also  all  the  right,  title,  and  interest  which  the  Railroad  Company  now  has  or  may 
have  hereafter  acquired  in  and  to  all  or  any  of  the  following-described  shares  of  capi- 
tal stock  now  subject  to  the  lien  of  said  first  mortgage  of  the  Railroad  Company,  tie 
certificates  for  which  shares,  duly  endorsed  for  transfer,  have  been  deposited  and 
pledged  with  The  Mercantile  Trust  Company,  the  trustee  of  the  said  first  mortgage  of 
the  Kailroad  Company. 

13,169  shares  of  the  common  capital  stock  of  the  Baltimore  and  Harrisbuig  Rail- 
way Company,  of  the  par  value  of  $658,450. 

843  shares  of  the  common  capital  stock  of  the  Baltimore  &  Cumberland  Valley 
Railway  Company,  of  the  par  value  of  $42,500. 

1,509  shares  of  the  common  capital  stock  of  the  Baltimore  &  Cumberland  Valley 
Railroad  Company,  of  the  par  value  of  $75,450. 

9,993  shares  of  tne  common  capital  stock  of  the  Potomac  Valley  Railroad  Company, 
of  the  par  value  of  $499,650. 

4,779  shares  of  the  common  capital  stock  of  the  Baltimore  &  Harrisburg  Railway 
(Western  Extension),  of  the  par  value  of  $238,950. 

And  93  shares  of  the  common  capital  stock  of  the  Western  Maryland  Tidewater 
Railroad  Company,  of  the  par  value  of  $4,650. 

Also  all  the  right,  title,  and  interest  of  the  Railroad  Company  in  and  to  103,497 
shares  of  the  capital  stock  of  the  West  Virginia  Central  and  Pittsburgh  Railway 
Company. 

Subject,  however,  as  to  the  stocks  above  described  to  the  lien  of  said  first  mortgage 
of  the  Railroad  Company  and  to  all  the  conditions  and  provisions  thereof. 

Also  all  other  stocks,  bonds,  certificates  of  indebtedness,  claims,  and  other  property 
of  every  name  and  nature  now  owned  or  hereafter  acquired  by  the  Railroad  Company, 
which  by  any  of  the  provisions  of  this  indenture  it  is  required  to  pledge  with,  assign, 
or  transfer  to  the  trustee. 

Also,  subject  to  the  lien  of  said  first  mortgage  of  the  Railroad  Company,  all  railroads, 
property,  both  real  and  personal,  rights,  privileges,  and  franchises,  bonds,  stocks,  and 
other  securities  which  now  are  or  .hereafter  may  be  subject  to  the  lien  of  said  first 
mortgage. 

All  of  which  above  described  railroads,  premises,  property  (real 
and  personal),  franchises,  rights,  estates,  lands,  and  appurtenances 
were  in  and  by  said  mortgage  or  deed  of  trust  granted,  bargained,  sold, 
aliened,  remised,  releasea,  conveyed,  confirmed,  assigned,  transferred, 
and  set  over  to  your  orator,  its  successors  and  assigns,  to  have  and  to 
hold  the  same  unto  your  orator,  its  successors  and  assims  forever, 
for  the  equal  and  proportionate  benefit  and  security  of  all  holders  of 
the  bonds  and  coupons  issued  and  to  be  issued  under  and  secured  by 
said  mortgage  to  your  orator,  as  trustee,  and  for  the  enforcement  of 
the  payment  of  said  bonds  and  interest  when  payable,  according  to 
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their  tenor,  purport,  and  effect,  without  any  preference  or  priority  or 
distinction  as  to  lien,  or  otherwise,  of  one  bona  over  another  by  reason 
of  priority  in  the  issue,  sale,  or  negotiation  thereof,  and  for  the  uses 
ana  purposes  and  upon  the  conditions  in  said  mortgage  or  deed  of 
trust  declared  and  expressed. 

Fifth.  Your  orator  further  shows  that  your  orator  accepted  said 
mortgage  or  deed  of  trust  of  October  1,  1902,  and  the  trusts  thereim- 
der  andunited  in  and  executed  the  same,  and  has  continuously  been 
and  now  is  the  trustee  imder  said  mortgage. 

Sixth.  Your  orator  further  shows  that  at  or  about  the  time  of  the 
execution  of  said  mortgage  or  deed  of  trust  the  defendant  company, 
being  thereunto  duly  authorized  by  law  and  by  corporate  action  duly 
and  properiy  had,  did  duly  make,  execute,  ana  issue,  under  its  corpo- 
rate seal,  and  did  negotiate  and  deliver  to  various  persons  for  value 
and  for  tne  considerations  and  purposes  and  as  in  and  the  manner  and 
form  in  said  mortgage  provided,  its  bonds  to  the  aggregate  principal 
amount  of  $10,000,000;  all  of  which  said  bonds  were  duly  certified  oy 
your  orator,  as  trustee,  as  in  said  mortgage  provided,  and  all  of  which 
said  bonds  are  now  outstanding  imder  and  secured  by  said  mortgage. 

Seventh.  Your  orator  further  shows  that  subsequent  to  the  date  of 
said  first  mortgage  and  of  said  general  hen  and  convertible  mortgage, 
the  defendant  company  acquired  additional  shares  of  the  capital  stock 
of  the  West  Virgima  Central  and  Pittsburg  Railway  Company  in  the 
amoimt  of  2,144  shares,  and  deposited  and  pledged  the  same  with  the 
Mercantile  Trust  Company,  as  trustee  of  said  first  mortgage  of  the 
defendant  company,  to  be  held  by  said  trustee  as  part  of  the  mortgage 
security,  and  that  said  additional  shares  so  deposited  and  pledged 
have  continuously  since  the  delivery  of  the  same  and  now  are  held  by 
said  The  Mercantile  Trust  Company,  as  trustee  of  said  first  mortgage, 
as  part  of  the  security  thereunder;  and  that  said  additional  shares  are 
also  part  of  the  mortgage  security  and  trust  estate  under  said  general 
lien  and  convertible  mortgage  to  your  orator,  as  trustee,  and  the  said 
2,144  shares  of  stock  of  the  West  Virginia  Central  and  Pittsburg 
Railway  Company  so  further  deposited,  together  with  the  103,497 
shares  of  said  stock  originally  deposited  as  aforesaid,  in  all  105,641 
shares  of  said  stock,  constitute  the  entire  amount  of  the  outstanding 
capital  stock  of  the  said  West  Virginia  Central  and  Pittsburg  Railway 
Company. 

Eighth.  Your  orator  further  shows  that  subseqeimt  to  the  date  of 
said  first  mortgage  and  of  said  general  lien  and  convertible  mortgage 
of  the  defendant  company,  and  in  order  to  perform  and  carry  out  the 
covenants  and  imdertakin^s  of  the  defendant  company  in  said  mort- 
gages contained,  the  defendant  company  constructed  a  line  of  railroad 
extending  from  a  point  upon  the  line  of  railroad  formerly  belonging  to 
the  Potomac  Valley  Railroad  Company  and  now  owned  by  the  defend- 
ant coinpany,  at  or  near  Big  Pool  in  the  State  of  Maryland  opposite 
Cherry  Kim  in  the  State  of  West  Virginia,  to  a  point  of  connection 
with  tne  railroad  formerly  belonging  to  the  Piedmont  and  Cumberland 
Railroad  Company  and  now  owned  by  the  defendant  company,  at  or 
near  Cumberland  in  the  State  of  Maryland,  said  line  of  railroad  being 
constructed  to  provide  a  connection  between  the  lines  of  railroad  then 
owned  or  operated  by  the  defendant  company  and  by  the  West  Vir- 
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ginia  Central  and  Pittsburg  Railway  Company,  and  said  connecting 
fine  of  railroad  being  more  particularly  described  as  follows: 

Beginning  at  a  point  mown  as  Big  Pool  Station,  Washington 
County,  Maryland,  on  the  main  line  of  the  Western  Maryland  Rail- 
road, 105.4  miles  distant  northwesterly  from  Hillen  Station,  Balti- 
more, Maryland,  thence  in  a  general  westerly  direction  through 
WashiijLgton  and  Allegany  coimties^  Maryland,  and  Morgan  County, 
West  ^rginia,  to  Knobmount,  Mineral  County,  West  Virginia,  2.3 
miles  distant  southwesterly  from  Central  Station,  Cumberland,  AHe^ 
gany  Coimty,  Maryland;  a  total  distance  of  69.28  miles. 

Tiiat  said  line  of  railroad  so  constructed  bj  the  defendant  company 
was  constructed  through  the  use  of  bonds  issued  under  and  secured 
by  said  first  mortgage  of  the  defendant  company,  and  became  and  now 
is  subject  to  the  hen  of  said  first  mortgage  and  or  said  general  lien  and 
ponvertible  mortgage  of  the  defendant  company. 

Ninth.  Th^t  subsequent  to  the  date  of  said  first  mortgage  and  of 
said  general  lien  an(J  convertible  mortgage  of  the  defendant  company, 
and  on  or  about  the  1st  day  of  November,  1905,  the  defendant  com- 
pany, pursuant  to  lawful  authority  and  due  corporate  action,  made, 
executed  ai^d  deUvered  to  the  Mercantile  Trust  Company,  as  trustee 
of  the  first  mortgage  of  the  defendant  company,  and  to  your  orator,  as 
trustee  of  said  general  Hen  and  convertible  mortgage  of  the  defend- 
ant company,  indentures  supplemental  to  said  respective  mortgages, 
wherein  and  whereby  the  defendant  company,  pursuant  to  authonty  as 
aforesaid  and  to  action  of  its  board  of  directors  and  stockholders,  and 
in  order  better  to  secure  the  payment  of  the  principal  and  interest  of  all 
the  bonds  of  the  defendant  company  at  any  time  issued  and  outstand- 
ing under  its  said  first  mortgage  and  under  its  said  general  hen  and  con- 
vertible mortgage,  according  to  their  tenor  and  effect,  and  in  consider- 
ation of  the  covenants  of  the  defendant  company  in  said  mortgages 
contained,  did  grant,  bar^rain,  sell,  aUen,  remise,  release,  convey,  con- 
firm, assign,  transfer  and  set  over  unto  said  The  Mercantile  Trust 
Company,  as  trustee  of  said  first  mortfrao:e,  and  unto  your  orator,  as 
trustee  of  said  general  hen  and  convertible  mortgage,  upon  the  terms 
and  conditions  and  for  the  uses  and  purposes  m  said  supplemental 
indentures  contained,  certain  additional  railroads  and  property  (real 
and  personal),  rio:hts,  privileges,  and  franchises  theretofore  acquired 
and  then  owned  by  the  defendant  company  and  theretofore  owned, 
respectively,  by  the  West  Virginia  Central  and  Pittsburg  Railway 
Company,  tne  Western  Maryland  Tidewater  Railroad  Company,  the 
Potomac  Valley  Railroad  Company,  the  Belington  and  Beaver  Credt 
Railroad  Company,  West  Virginia  Central  and  Pittsburg  Railway 
Company  in  Maryland,  Piedmont  and  Cumberland  Railway  Company. 
Piedmont  and  Cumberland  Railway  Company  in  West  Virginia,  Coal 
and  Iron  Railway  Company,  and  the  Potomac  Valley  Railroad  Com- 
pany in  West  Virginia;  said  railroads  and  property  (real  and  personal), 
rights,  privileges,  and  franchises  so  acquired  and  conveyed  being 
more  particularly  described  in  said  supplemental  indentures  as  follows: 

I.  A.  All  and  singular  the  railroad  and  property,  real  and  personal,  rights,  privileges, 
and  franchises  of  the  railroad  company  acquired  by  it  as  aforesaid  from  the  Western 
Maryland  Tidewater  Raih*oad  Company,  including  the  line  of  railroad,  lying  and  being 
in  the  city  of  Baltimore  and  in  Baltimore  County,  State  of  Maryland,  beginning  for  the 
same  at  points  about  900  feet  east  of  Walbrook  Station,  in  the  said  city  of  Baltimore  (said 
station  being  on  the  line  of  the  railroad  of  the  Railroad  Company  at  its  crossing  of  North 
avenue  in  said  city),  and  running  thence  southerly  and  easterly  through  said  city  of 
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Baltimore  and  Baltimore  Comity,  a  distance  of  about  six  miles,  to  its  terminus  at  tide- 
water, at  the  foot  of  Gould  street,  in  the  city  of  Baltimore,  said  point  at  tidewater  being 
known  as  Port  Covington. 

B.  All  and  singular  the  railroad  and  property,  real  and  personal,  rights,  privileges 
and  franchises  of  the  Railroad  Company  acquired  by  it  as  aforesaid  from  the  Potomac 
Valley  Railroad  Company,  including  the  line  of  railroad  lying  and  being  in  Washington 
County,  State  of  Maryland,  beginning  for  the  same  at  a  j>oint  near  the  town  of  Williams- 
port,  m  said  coimtyj  known  as  Potomac  Valley  Junction,  and  running  thence  in  a 
aouthwesterly  direction,  through  said  Washington  Coimty,  north  of  the  Potomac  River, 
a  distance  oi  13.53  miles  to  its  point  of  connection  with  the  Railroad  Company  of 
the  Railroad  Company  acquired  oy  it  as  aforesaid  from  the  Potomac  Valley  Railroad 
Company  of  West  Virginia. 

C.  All  and  singular  the  railroad  and  properly,  real  and  personal,  rights,  privileges, 
and  franchises  of  the  Railroad  Company^  acquired  by  it  as  aforesaia  from  the  Potomac 
Valley  Railroad  Company  of  West  Virginia,  includmg  the  line  of  railroad  lying  and 
being  in  Morgan  County,  State  of  West  Vir^ia,  beginning  for  the  same  at  a  point  on 
the  State  line  between  the  States  of  West  Virginia  and  Marj^land,  at  or  in  the  Potomac 
River,  about  one-half  mile  east  of  Cherry  Run  Station  on  the  railroad  of  the  Balti- 
more and  Ohio  Raiboad  Company,  and  running  thence  southwesterly  through  said 
Morgan  County  to  a  point  on  the  south  bank  of  said  river  at  the  west  end  of  the  Cherry 
Run  vard  about  two-thirds  of  a  mile  west  of  said  Cherry  Run  Station,  where  the  line 
of  railroad  of  tho  Railroad  Company  connects  with  the  line  of  railn^ad  of  the  Baltimore 
and  Ohio  RaLbx>ad  Company,  the  distance  between  said  termini  of  said  railroad  of 
the  Railroad  Company  being  Ijf ^  miles. 

D.  All  and  singular  the  railroad  and  property,  real  and  personal,  riehts,  privileges 
and  franchises  of  the  Railroad  Company  acquired  by  it  as  aforesaid  from  the  Pied- 
mont and  Cumberland  Railway  Company  and  the  Piedmont  and  Cumberland  Rail- 
way Company  of  West  Virginia,  including  the  line  of  railroad  lying  and  being  in 
Allegheny  County,  State  of  Maryland,  and  Mineral  County,  State  of  West  Virginia, 
and  extending  from  the  city  of  Cumberland,  in  said  first-mentioned  county,  in  a 
generally  southwesterly  direction  to  West  Virginia  Central  Junction  west  of  and  near 
the  town  of  Piedmont,  Mineral  County,  State  of  West  Virginia,  a  total  distance  of  30 
miles  more  or  less. 

E.  All  and  singular  the  railroad  and  property,  real  and  personal,  rights,  privileges 
and  franchises  of  the  Railroad  Company  acquired  by  it  as  aforesaid  from  the  West 
Virginia  Central  and  Pittsburg  Railway  Company  and  the  West  Virginia  Central  and 
Pittsburg  Railway  Company  in  Maryland,  including  the  line  of  railroad  extending  from 
West  Virginia  Central  Junction,  county  of  Mineral,  in  the  State  of  West  Virginia. 
through  tne  counties  of  Mineral,  Grant,  Tucker  and  Randolph,  in  said  State  of  West 
Vimnia,  and  the  county  of  Garrett,  in  the  State  of  Maryland,  to  the  city  of  Elkins,  in 
sda  Randolph  County,  and  extending  from  said  city  of  Elkins  down  Tygart's  Valley 
River  through  the  counties  of  Randolph  and  Barbour,  in  said  State  of  West  Virginia, 
to  the  town  of  Belington,  in  said  Barbour  County,  being  a  distance  lOlx^jV  miles  more 
or  less.  _ 

Also  including  the  branch  lines  of  railroad  of  the  Railroad  Company  acquired  by  it 
«8  aforesaid  from  the  West  Viiyinia  Central  and  Pittsburg  Railway  Company,  said 
loanch  lines  being  particularly  aescribed  as  follows: 

.  (1)  What  is  known  as  the  Elk  Garden  Branch,  in  the  county  of  Mineral,  State  of 
West  Virginia,  and  extending  from  Harrison  on  the  main  line  to  the  town  of  Elk  Garden, 
a  distance  of  seven  miles  more  or  less. 

(2)  What  is  known  as  the  Hartmansville  Branch,  also  in  said  county  of  Mineral, 
extending  from  a  connection  "with  the  Elk  Garden  Branch  aforesaid  near  Switchback, 
to  Hartmansville,  a  distance  of  3^  miles  more  or  less. 

(3)  WTiat  is  known  as  the  Davis  Branch,  situate  in  Tucker  County,  West  Virginia, 
extending  froin  the  town  of  Thomas  to  the  town  of  Davis,  a  distance  of  6  \niles  more  or 
less. 

(4)  What  is  known  as  the  Beverly  and  Huttonsville  Branch,  situate  in  Randolph 
County,  West  Virginia,  and  extending  from  the  city  of  Elkins  to  Huttonsville,  a  dis- 
tance of  17}  miles  more  or  less. 

F.  All  and  singular  the  railroad  and  property,  real  and  personal,  rights,  privileges 
and  franchises  of  the  Railroad  Company  acquired  by  it  as  aforesaid  from  the  Coal  and 
Iron  Railway  Company,  including  the  line  of  railroad  beginning  at  a  point  of  connec- 
tion with  the  railroad  of  the  Railroad  Company,  acquired  by  it  from  the  West  Virginia 
Central  and  Pittsburgh  Railway  Company  at  or  near  the  city  of  Elkins,  in  the  county  of 
Randolph,  State  of  West  Virginia,  and  extending  southerly  throuj^h  said  county,  and 
partly  tnrougji  the  county  of  Pocahontas,  in  said  State,  to  a  connection  with  the  branch 
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tailroad  of  the  Chesapeake  and  Ohio  Raihroad  Company,  at  the  town  of  Dnrbin,  in  said 
county  of  Pocahontas,  a  distance  of  47  miles  more  or  less. 

G.  All  and  singular  the  railroad  and  property,  real  and  personal,  rights,  privil^ee 
and  franchises  of  the  Railroad  Company  acquired  by  it  as  aforesaid  from  the  Belington 
and  Beaver  Creek  Railroad  Company,  including  the  line  of  railroad  lying  and  being 
situate  in  the  counties  of  Barbour  and  Randolph,  in  the  State  of  West  Vu-ginia,  extend- 
ing in  an  easterly  direction  from  the  town  of  Belington,  in  said  county  of  Barbour,  to 
the  town  of  Weaver,  in  the  said  county  of  Randolph ,  a  distance  of  6^^^  miles  more  or  less, 
and  also  a  branch  line  of  railroad  known  as  the  Dartmoor  Branch,  extending  from  a  point 
called  Weaver  Junction  to  Dartmoor,  a  distance  of  l^^  miles  more  or  less,  all  in  the 
said  county  of  Barbour. 

II.  All  terminals,  terminal  properties,  side  tracks,  switches  turnouts,  tiuntables, 
and  all  other  real  estate,  rights,  easements,  interests  in  land  and  improvements  thereon 
of  the  Railroad  Company  appurtenant  to  and  acquired  or  used  by  it  in  connection  with 
the  railroads  and  branches  covered  by  and  embraced  in  this  indenture,  including  all 
road  bed,  rights  of  way,  superstructures,  rails,  tracks,  bridges,  viaducts,  trestles, 
depots,  storehouses,  warehouses,  freight  houses,  car  houses,  coal  houses,  water  houses, 
machine  shops,  structures,  fixtures,  and  all  other  property,  real  and  personal,  con- 
nected with  or  used  in  the  operation  of  said  railroaas  and  branches. 

III.  All  locomotives,  engines,  cars,  and  other  rolling  stock,  equipment,  machinery, 
instruments,  tools,  implements,  materials,  furniture,  and  all  other  goods,  chattels,  ana 
personal  property  of  the  Railroad  Company  of  whatsoever  kind  and  wheresoever  sit- 
uate, appurtenant  to  and  acquired  or  used  by  it  in  connection  with  the  railroads  and 
other  property  covered  by  and  embraced  in  this  indenture. 

IV.  All  trackage  or  operating  agreements,  traffic  or  other  agreements  bills,  bonds, 
stocks,  accounts,  notes  demands,  claims,  and  choses  in  action  of  any  kind  and  every 
kind  with  or  against  any  person  or  corporation  whatever  now  held  or  owned  by  the 
Railroad  Comi>any,  or  in  which  it  has  any  interest,  or  to  which  it  is  in  any  manner 
entitled,  and  arising  out  of  or  acquired  in  connection  with  any  of  the  railroads  and  other 
property  covered  by  or  embraced  in  this  indenture, 

V.  All  rights,  powers,  privileges  and  franchises,  charter  powers  and  immunities, 
which  the  Railroad  Company  has  or  is  entitled  to  exercise  under  its  charter,  or  by 
virtue  of  the  laws  of  Maryland  and  West  Virginia,  acts  of  Congress,  or  in  any  manner 
whatsoever,  and  acquired  or  used  by  it  in  connection  with  any  of  the  railroads  and 
other  property  covered  or  embraced  m  this  indenture. 

VI.  All  otlier  property,  real  personal  and  mixed,  rights,  privileges,  and  franchises, 
not  herein  specified  or  stated,  which  the  Railroad  Company  has  acquired  in  connection 
with  the  property  covered  by  and  embraced  in  this  indenture,  of  whatsoever  kind  or 
character  and  wheresoever  situate,  and  all  right,  title,  and  interest  of  the  Railroad 
Company  in  and  to  any  of  the  foregoing  property  in  possession  or  expectancy  at  law  or 
in  equity. 

SuJ3Ject,  however,  as  to  certain  of  the  properties  above  described,  to  the  liens  of 
existing  iiiortgages  securing  bonds  of  companies  whose  properties  have  been  acquired 
by  the  Railroad  Company,  as  aforesaid,  which  bonds  have  been  hereinbefore  particu- 
larly mentioned  and  subject  further  as  to  all  of  the  properties  above  describea  to  the 
lien  of  the  first  mortgage  of  the  Railroad  Company,  dated  October  1,  1902,  to  The  Mer^ 
cantile  Trust  Company,  as  trustee. 

VII.  Also  all  the  right,  title,  and  interest  which  the  Railroad  Company  now  has  ot 
may  hereafter  acouire  in  and  to  the  following  described  bonds  and  shares  of  capitid 
stock  owned  by  tne  Railroad  Company,  which  bonds  and  the  certificates  for  wnich 
shares  duly  endorsed  for  transfer  have  been  delivered  to  The  Mercantile  Trust  Com- 
pany, trustee  under  the  above  mentioned  first  mortgage  and  subjected  to  the  lien 
thereof,  namely: 

$600,000  par  value  (the  entire  issue)  of  first  mortgage  bonds  of  the  Maryland  Smoke- 
less Coal  Company;  and 

9,995  shares  (the  entire  issue  except  Qualification  shares)  of  the  capital  stock  of  the 
Maryland  Smokeless  Coal  Company,  of  tne  par  value  of  $100  each. 

A  copy  of  each  of  said  supplemental  indentures  is  filed  herewith, 
marked  respectively  ** Exhibit  C"  and  "Exhibit  D,"  and  made  parts 
hereof. 

That  all  of  said  additional  railroads  and  property  (real  and  per- 
sonal), ri<];hts,  privileges,  and  franchises  were  in  and  by  said  sup- 
plemental indentures  granted,  bargained,  sold,  aliened,  remised, 
released,  conveyed,  confirmed,  assigned,  transferred,  and  set  over 
unto  your  orator,  its  successors  and  assigns  forever,  in  trust  upon  all 
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the  trusts  expressed  and  set  forth  in  said  general  lien  and  convertible 
mortgage  of  the  defendant  company  as  u  originally  covered  by  and 
embraced  in  said  mortgage  and  as  part  of  the  security  for  the  bonds 
issued  and  to  be  issued  thereunder,  subject,  however,  as  to  certain  of 
said  properties,  to  the  liens  of  existing  mortgages  securing  bonds  of 
compames  whose  properties  had  been  acquired  as  aforesaid  by  the 
defendant  company,  which  said  bonds  are  particulariy  mentioned 
in  said  supplemental  indentures,  and  subject  further,  as  to  all  of  said 

Sroperties,  to  the  lien  of  said  first  mortgage  of  the  defendant  company 
ated  October  1,  1902,  to  the  Mercantile  Tnist  Company,  as  trustee. 
Your  orator  further  shows  that  it  united  in  and  executed  said 
indenture  supplemental  to  said  general  lien  and  convertible  mort- 
gage,  and  accepted  the  grants  therein  and  thereby  made,  upon  the 
terms  and  conditions  in  said  supplemental  indenture  set  forth  and 
contained. 

Tenth.  Your  orator  further  shows  that  said  general  lien  and 
convertible  mortgage  to  your  orator,  as  trustee,  among  other  things, 
provides  as  follows: 

Section  1.  In  case  default  shaU  be  made  after  October  1,  1905,  in  the  payment  of 
any  interest  payable  on  any  bond  hereby  secured,  or  in  case  default  shall  be  made 
in  the  payment  of  the  principal  of  any  such  bond,  or  in  case  default  shall  be  made  in 
the  due  ooservance  or  performance  of  any  other  covenant  or  condition  herein  required 
to  be  kept  or  performed  by  the  railroad  company,  and  any  such  last-mentioned 
default  shall  continue  for  a  period  of  six  months  after  written  notice  thereof  to  the 
railroad  company  from  the  trustee  or  from  the  holders  of  five  per  cent  or  more  in 
amount  of  the  bonds  hereby  secured  and  at  the  time  outstanding,  then  and  in  eswih 
and  every  such  case  the  trustee,  by  its  agents  or  attorneys,  may  forthwith  enter  into 
or  upon  all  or  any  part  of  the  railroads,  rolling  stock,  property,  lands,  rights,  interests, 
franchises,  and  premises  hereby  conveyed,  or  intended  so  to  be,  or  conveyed  or 
intended  to  be  conveyed  by  any  indenture  supplemental  hereto,  and  eswih  and  every 
part  thereof,  and  may  exclude  the  railroad  company,  its  agents  and  servants  wholly 
therefrom,  and,  having  and  holding  the  same,  may  use,  operate,  manage,  and  control 
said  railroads  and  other  premises  and  property,  regulate  the  tolls  for  the  transportation 
of  passengers  and  freight  thereon,  ana  conduct  the  business  thereof,  either  personally 
or  oy  its  superintendents,  managers,  receivers,  agents,  servants,  or  attorneys,  to  the 
best  advantage  of  the  holders  of  the  bonds  hereby  secured;  and  upon  every  such 
entry  the  trustee  may,  at  the  expense  of  the  trust  estate,  from  time  to  time,  either  by 
purchase,  repair^  or  construction,  maintain  and  restore,  and  may  insure  or  keep 
insured,  the  rolling  stock,  tools,  machinery,  and  other  property,  buildings,  bridges, 
and  structures  erected  or  provided  for  use  m  connection  witn  said  railroads  and  other 
premises,  and  whereof  it  shall  become  possessed  as  aforesaid,  in  the  same  manner 
and  to  the  same  extent  as  is  usual  with  railroad  companies,  and  likewise  may,  from 
time  to  time,  at  the  expenses  of  the  trust  estate,  make  all  necessary  or  proper  repairs, 
renewals,  replacements,  alterations,  additions,  betterments,  and  improvements  thereto 
and  thereon  as  to  it  may  seem  judicious;  and  the  tnistee  in  such  case  shall  have  the 
right  to  manage  the  mortgaged  premises  and  property  and  to  carry  on  the  business 
and  to  exercise  all  the  rights  and  powers  of  said  railroad  company,  either  in  the  name 
of  said  railroad  company  or  otherwise,  as  the  trustee  shall  deem  best;  and  the  trustee 
shaU  be  entitled  to  collect  and  receive  all  tolls,  earnings,  incomes,  rents,  issues,  and 

Srofits  of  the  mortgaged  premises  and  j)roperty  and  every  part  thereof;  and  after 
educting  the  expenses  of  operating  said  railroads  and  other  premises  and  conducting 
the  business  thereof,  and  of  repairs,  maintenance,  renewals,  replacements,  alterations, 
additions,  betterments,  and  improvements,  and  all  payments  which  may  be  made  for 
taxes,  assessments,  insurance,  and  prior  or  other  proper  charges  upon  the  said  rail- 
roads, premises,  or  property,  or  any  part  thereof,  as  well  as  just  and  reasonable  com- 
pensation for  its  own  services  and  for  the  service  of  all  counsel,  agents,  and  em- 
ployees by  it  properly  engaged  and  employed,  it  shall  apply  the  moneys  arising 
as  aforesaid  as  follows: 

First.  In  case  the  principal  of  the  bonds  hereby  secured  shall  not  have  become 
due,  to  the  payment  of  the  interest  in  default  in  the  order  of  the  maturity  of  the 
installments  of  such  interest,  with  interest  thereon,  such  payments  to  be  made  ratably 
to  the  persons  entitled  thereto  without  any  discrimination  or  preference; 
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Second.  In  case,  the  principal  of  the  bonds  hereby  secured  shall  have  become  due, 
by  declaration  or  otherwise,  first,  to  the  payment  of  the  accrued  interest  (with 
interest  on  the  overdue  installments  thereof)  in  the  order  of  the  maturity  of  the 
installments,  and  next,  if  any  surplus  remains,  towards  the  payment  of  the  principal 
of  all  bonds  hereby  secured,  such  payments  in  every  instance  to  be  made  ratably  to 
the  persons  entitled  thereto  without  any  discrimination  or  preference. 

"Upon  the  payment  in  full  of  whatever  may  be  due  for  l>rincipal  or  interest,  and 
be  payable  for  other  purposes,  the  premiBes  shall  be  retumea  to  the  railroad  company. 

SECTION  2.  In  case  (1)  default  shall  be  made  after  October  1,  1905,  in  the  payment 
of  any  semiannual  installment  of  interest  payable  on  any  bond  hereby  secured  when 
the  same  ^all  become  payable,  and  any  such  installment  shall  remain  unpaid  for  a 
period  of  six  months,  or  in  case  (2)  default  shall  be  made  in  the  performance  of  any 
of  the  covenants  of  the  railroad  company  contained  in  sections  3  or  6  of  article  third 
hereof,  and  any  such  default  shall  continue  for  a  period  of  six  months,  then  and  in 
either  of  such  events  the  holders  of  a  majority  in  amount  of  the  bonds  hereby  secured 
then  outstanding, 'may,  by  notice  in  writmg  delivered  to  the  railroad  company, 
declare  the  principal  of  all  bonds  hereby  secured  then  outstanding  to  be  due  and  pay- 
able immediately,  and  upon  any  such  declaration  the  same  shall  become  and  be  imme- 
diately due  and  payable,  anything  in  this  indenture  or  in  said  bonds  contained  to  the 
Contrary  notwithstanding.  This  provision  is,  however,  subject  to  the  condition  that, 
if  at  any  time  after  the  principal  of  said  bonds  shall  have  been  so  declared  due  and 
payable,  and  before  any  sale  oi  the  mortgaged  premises  or  any  part  thereof  shall  have 
oeen  had,  all  arrears  of  interest  upon  all  bonds  nereby  secured  tnen  outstanding,  with 
interest  on  overdue  installments  of  interest,  and  all  expenses  properly  incurred  by  the 
trustee  hereunder  or  by  any  receiver  duly  appointed  of  the  mortgaged  premises  or 
any  part  thereof,  and  its  or  his  own  compensation  shall  be  paid  by  the  railroad  com- 
pany to  the  trustee,  and  the  railroad  company  shall  also  pay  all  taxes  and  other 
amounts  due  and  pavable  under  any  provision  of  this  indenture,  or  in  case  such 
itinounts  shall  have  teen  collected  out  of  the  income  of  the  mortgaged  premises, 
before  any  sale  of  the  mortgaged  premises  or  any  part  thereof  shall  have  been  had, 
then  and  in  every  such  case  such  declaration  ana  its  conseauences  shall  ipso  facto  be 
rescinded  and  annulled;  but  no  such  rescission  and  annulment  shall  extend  to  or 
affect  any  subsequent  default,  or  impair  any  right  consequent  thereon. 

Section  3.  In  case  default  shall  be  made  after  October  1 ,  1905.  in  the  payment  of 
any  interest  payable  on  any  bond  hereby  secured  and  any  such  default  shall  continue 
for  a  period  of  six  months,  or  in  case  default  shall  be  made  in  the  payment  of  the  prin- 
cipal of  any  such  bond  when  tlie  same  shall  hecome  due  and  payable,  either  by  its 
terms  or  by  declaration  of  the  bondholdere  as  af(jresai(l  or  in  ca^  default  shall  be 
made  in  the  due  ol^Fervance  or  performance  of  any  other  covenant  or  condition  herein 
required  to  be  kept  or  performed  by  the  railroad  company,  and  any  such  last-men- 
tioned default  shall  continue  for  a  period  of  .six  months  after  written  notice  thereof  to 
the  railroad  company  fn)m  the  tniPtee  or  fnnn  the  holders  of  five  percent  or  more  in 
amount  of  the  outstanding  bonds  hereby  pecured,  then  and  in  each  and  every  soch 
case  the  truptee  slmll  he  mrthwith  entitled,  with  or  without  entry,  personally  or  by 
attorney,  in  its  discretion,  to  sell  at  public  auction  to  the  highest  and  best  bidder,  all 
and  singular,  the  mortgaged  railroacls  and  premi.-es.  rights,  franchises,  and  property 
of  every  description  in  any  manner  subject  to  this  indenture,  and  all  rignt,  title, 
interest,  claim,  and  demand  therein,  and  right  of  redemption  thereof,  which  sale  shall 
be  made  in  one  lot  and  as  an  entirety  or  in  separate  parceis  in  accordance  with  section  6 
hereof,  and  upon  such  terms  as  the  trustee  may  fix.  and  upon  any  such  sale  the  trustee 
shall  execute  and  deliver  a  deed  or  deeds  of  transfer  or  release  of  the  projjerty  sold  or 
other  writing  evidencing  such  sale;  provided,  that  this  power  of  sale  shall  only  be  exor- 
cised so  far  as  may  be  authorized  by  law. 

Section  4.  In  case  default  shall  be  made  after  October  1, 1905.  in  the  pa>Tnent  of 
any  interest  payable  on  any  bond  hereby  secured  or  in  case  default  sliouid  be  made 
in  the  myment  of  the  principal  of  any  such  bond  when  the  same  shall  beccnne  due  and 
payable,  either  by  its  terms  or  by  declarati(m  of  the  bondhohiers  as  aforesaid,  or  in  ca^e 
default  shall  he  made  in  the  due  observance  or  performance  of  any  other  covenant  or 
condition  herein  required  to  be  kept  or  performed  by  the  railroad  company  and  such 
last-mentioned  default  shall  continue  for  a  period  of  six  months  after  written  noti(  e 
thereof  to  the  railroad  company  from  the  trustee  or  from  the  holders  of  five  per  cent  or 
more  in  amount  of  the  outstanding  bonds  hereby  secured,  then  and  in  each  and  every 
such  case  tlie  trustee  may  forthwith  proceed  to  protect  and  enforce  its  rights  and  the 
rights  of  the  bondholders  under  this  indenture  oy  a  suit  or  suits  in  equity  or  at  law, 
either  for  the  specific  performance  of  any  covenant  or  agreement  contained  herein, 
or  in  aid  of  the  execution  of  any  power  herein  granted,  or  for  the  foreclosure  of  this 
indenture  for  interest  or  for  principal,  or  both,  or  for  the  enforcement  of  any  other 
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sp^iovriftte  le^l  or  eqtdtable  remedy  as  the  trustee  shall  deem  most  effectual  in  sup- 
port of  any  of  its  rights  or  duties  hereunder. 

Section  5.  Upon  filing  a  bill  in  e€[uity,  or  upon  other  commencement  of  judicial 
proceedings  as  t>rovided  m  the  foregoing  section  of  this  article  by  the  trustee  to  fenforce 
any  right  undef  this  indenture,  the  trustee  shall  be  entitled  to  exercise  any  and  all 
ri^ta  and  powers  herein  conferred,  and,  as  a  matter  of  right,  the  trustee  shall  be  enti- 
tled to  the  appointment  of  a  receiver  of  the  premises  hereby  mortgaged  and  of  the  tolls, 
earnings,  revenue,  rents,  issues,  profits,  and  other  income  thereof,  with  suth  powers 
as  the  Coiirt  making  such  appointment  shall  confer,  and  shall  be  entitled  to  the  appli- 
cation by  any  such  receiver  of  the  net  income  for  the  benefit  of  the  holders  of  the  bonds 
iflEmed  hereunder,  in  accordance  with  the  trusts  herein  declared.  Except  as  herein 
expreasly  proTided  to  the^  contrary,  no  remedy  in  this  indenture  conferred  upon  or 
reserved  to  the  tnistee  is  intendea  to  be  exclusive  of  any  other  remedy,  but  every 
remedy  in  this  indenture  provided  sliall  be  cumulative  and  shall  be  in  addition  to  every 
orth^r  remedy  given  hereunder  or  now  or  hereafter  existing  at  law  or  in  equity  or  by 
statute;  and  every  power  and  remedy  given  by  this  indenture  to  the  trustee  or  to  bona- 
holdera  may  be  exercised  from  time  to  time  and  as  often  as  may  be  deemed  expedient. 
No  delay  or  omission  of  the  trustee,  or  of  any  holder  of  bonds,  hereby  secured,  to  exer- 
cifll6  any  right  or  power  arising  from  any  default  shall  impair  any  such  right  or  power 
or  shall  be  construed  to  be  a  waiver  of  any  such  default  or  an  acquiescence  therein. 
In  case  the  trustee  shall  have  proceeded  to  enforce  any  right  under  this  indenture  by 
foreclosure,  entry,  or  otherwise,  and  such  proceedings  shall  have  been  discontinued 
or  abandoned  because  of  a  waiver  or  for  any  other  reason,  or  shall  have  been  determined 
ad-^ersely  to  the  trustee,  then,  and  in  every  such  case,  the  railroad  company  and  the 
trustee  snail  severally  and  respectively  be  restored  to  their  former  position  and  rights 
hereunder  in  respect  to  the  mortgaged  premises,  and  all  rights,  remedies,  and  powers 
of  the  trustee  shall  continue  as  though  no  such  proceedings  had  been  takeu. 

Eleventh.  Your  orator  further  shows  that  a  semiannual  install- 
ment of  interest  upon  the  first-mortgage  bonds  of  the  defendant  com- 
ptaty  will  mature  and  be  and  become  due  and  payable  on  the  first 
day  of  April,  1908,  in^  the  amount  of  $749,620,  and  that  a  semiannual 
mstallment  of  interest  upon  the  general  lien  and  convertible  mortgage 
bonds  of  your  orator  will  mature  and  be  and  become  due  and  payable 
on  the  1st  day  of  April,  1908,  in  the  amount  of  $200,000;  and  Inrther, 
that  the  defendant  company  has  outstanding  certain  indebtedness 
represented  by  notes  in  the  principal  amount  of  $3,776,750,  which 
noied,  together  with  interest  thereon,  will  mature  and  become  due  and 
payable  on  the  1st  day  of  April,  1908;  that  as  collateral  security  for 
the  payment  of  saia  last-mentioned  notes,  there  are  deposited 
%5fiSi,000  par  value  of  first-mortgage  bonds  of  the  defendant  com- 
pany^ but  tnat  the  same,  if  sold  at  their  present  market  price  or  at 
the  "best  price  obtainable  under  existing  conditions,  will  wholly  fail 
to  provide  for  the  payment  of  said  notes;  and  your  orator  is  informed 
and  believes  that  the  holders  of  said  notes  are  unwilling  and  have 
refused  to  extend  the  payment  of  the  same,  and  intend  to  demand  pay- 
ment of  the  principal  and  interest  thereof  at  maturity,  and  that  the 
defendant  company  is  and  will  be  wholly  unable  to  pay  and  discharge 
the  same. 

Your  orator  furtlier  shows,  on  information  and  belief,  that  by  rea- 
soh  of  prevailing  business  and  financial  conditions,  the  defendant 
company  is  and  will  be  totally  unable  to  meet  its  said  obligations 
whi(5i  will  mature  on  the  1st  day  of  April,  1908,  including  the  interest 
upon  its  general  lien  and  convertible  bonds  maturing  and  payable  on 
that  date. 

Yotir  orator  further  alleges  that  the  defendant  company  is  indebted 
to  various  persons,  firms,  and  corporations  in  a  large  aggregate 
amount  for  materials  and  supplies  furnislied  to  it,  namely,  an  amount 
in  IJxiesfl  of  $300,000,  and  that  said  persons  and  corporations  to  whom 
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said  defendant  company  is  so  indebted  are  insisting  upon  payment  of 
said  indebtedness  and  threaten  and^  as  your  orator  is  informed  and 
believes,  are  about  to  bring  actions  m  the  courts  for  the  collection  of 
said  indebtedness,  and  that  many  of  said  creditors  will  be  entitled 
to  proceed  to  collect  the  amount  of  their  claims  by  process  of  attach- 
ment against  and  upon  the  rolling  stock,  material,  supplies,  and  other 
property  of  the  defendant  company,  and  that  the  result  or  such  pro- 
ceedings will  be  to  deprive  the  defendant  company  of  the  means  of 
operating  its  railroads  and  property,  thus  preventing  it  from  deriving 
revenues  wherewith  to  pay  its  indebtedness  and  from  discharging 
its  duties  and  obligations  to  the  public  as  a  common  carrier. 

That  in  the  performance  of  its  public  fimctions  it  is  necessary  that 
the  defendant  company  make  promnt  payment  of  traffic  balances, 
terminal  charges,  and  trackage  rentals  involving  business  with  other 
railroad  and  terminal  companies,  as  the  same  become  due,  and  that 
a  failure  to  pay  the  same  will  result  in  the  forfeiture  of  valuable  rights 
of  the  defendant  company  imder  leases  and  trackage  contracts  pledged 
as  part  of  the  mortgage  security  to  j^our  orator,  as  trustee,  and  the 
breaking  oflF  of  the  interchange  of  business  by  connecting  carriers,  re- 
sulting m  largely  decreased  revenues. 

Your  orator  further  alleges,  upon  information  and  beUef,  that  the 
defendant  company  has  thoroughly  and  carefully  considered  the  ques- 
tion of  providing  means  for  the  payment  of  its  matured  indebtedness 
and  its  mdebteoness  maturing  in  the  near  future,  as  hereinabove  al- 
leged, or  the  extension  or  refimding  of  the  same,  and  has  made  diligent 
effort  to  provide  for  such  payment,  extension,  or  refunding,  but  that 
said  defendant  company  has  been  wholly  imable  to  make  such  pro- 
vision and  is  insolvent. 

Your  orator  further  alleges  that  it  has  received  from  the  defendant 
company  a  certified  extract  from  the  record  of  a  meeting  of  the  board 
of  directors  of  said  defendant  company  held  March  — ,  1908,  con- 
taining a  statement  of  the  affairs  of  the  defendant  company  and  of 
the  conditions  affecting  the  same,  which  your  orator  beUeves  to  be  a 
true  and  correct  statement  and  which  is  as  follows: 

The  president  submitted  the  following  communication  to  the  board: 

Baltimore,  March  4, 1908. 
To  the  Board  of  Directors  of  the  Western  Maryland  Railroad  Company: 

I  have  asked  for  this  session  of  the  board  in  order  to  lay  before  it  a  statement  of  the 
important  phases  of  the  company's  financial  and  business  situation,  and  to  express  my 
own  views  and  recommendations. 

The  gross  revenues  of  the  railway  for  the  six  months  ended  December  31,  1907, 
increased  $540,725.32,  or  20.332  per  cent,  and  the  net  revenues  of  the  company  in- 
creased $350,176.18,  or  30.224  per  cent  over  those  of  the  corresponding  period  of  the 
last  fiscal  year,  witli  a  resulting  surplus  over  all  fixed  charges,  including  the  abnor- 
mally high  cost  of  temporary  loans  and  renewals. 

The  company  is  not  confronted  with  any  failure  of  its  revenues  to  cover  its  full 
fixed  charges,  even  including  those  of  the  extraordinary  character  last  mentioned, 
and  its  business  has  maintained  a  steady  growth  with  unmistakable  assurance  of  con- 
tinued development.  It  has.  however,  maturing  obligations,  arising  out  of  its  tem- 
porary provisions  for  capital  expenditures,  and  it  must  at  an  early  date  encounter 
the  problem  presented  by  the  commodity  clause  of  the  Federal  rate  law. 

The  company  has  been  unable  to  permanently  finance  improvements,  equipment, 
aiid  additions  undertaken  in  the  development  of  the  property  and  eaminss  and 
since  justified  in  all  of  their  results  except  as  their  wisdom  be  now  tested  by  Uie  ab- 
nonnal  conditions  of  the  present  money  and  security  markets. 

The  inability  of  the  company  to  market  sorurities.  of  a  kind  readily  marketable 
when  these  undertakings  were  assumed  ini]<obed  the  necessity  of  temporary  financing. 
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Income,  also  applied  to  the  same  claas  of  expenditures,  remains  unreimbursed  through 
the  sale  of  capital  obligations,  with  the  result  that  current  revenues  have  been  charged 
with  the  repayment  oi  the  money  borrowed  for  the  last  matured  installments  of  in- 
terest rather  than  with  application  to  the  maturing  installments.  ' 

Notwithstanding  its  earmngs  have  been  fully  adequate,  the  company  is  thus  behind- 
hand for  the  amount  of  the  next  maturing  coupons — a  situation  not  unusual  where 
net  earnings  have  been  temporarily  applied  to  capital  account,  but  one  which  becomes 
most  difficult  in  such  a  failure  of  security  markets  as  we  now  experience. 

Ab  you  are  aware,  this  company  has  outstanding  loans  matunng  April  1,  1908,  in 
the  amount  of  $3,776,760,  secured  by  pledge  of  $5,037,000  of  its  first  mortgage  bonds. 
The  market  price  of  these  bonds — originally  in  such  excess  over  the  loans  as  to  promise 
a  considerable  surplus  applicable  to  the  reimbursement  of  the  treasury  for  capital 
expenditures — ^has,  notwitnstanding  steady  and  substantial  increase  in  the  gross  and 
net  revenues  of  the  company,  shrunk  to  a  level  below  the  face  of  the  loans. 

It  has  now  become  apparent  that  the  company  will  be  unable  to  meet  these  loans 
or  to  provide  additional  collateral  to  secure  their  extension.  In  this  situation  the 
company  itself  will,  of  course,  be  unable  to  borrow  the  money  necessary  to  meet  mort- 
gage interest  falling  due  on  the  first  of  April  next. 

This  immediate  inability  to  meet  the  April  interest  requirements  will  affect  the 
first  mortgage  interest  at  most  to  the  extent  of  but  a  brief  delay  and,  in  the  view  in 
which  I  make  the  subjoined  recommendations,  not  at  all.  The  intrinsic  value  of  the 
securities  held  as  collateral  against  the  company's  loans  must,  in  any  event,  remain 
much  above  the  level  of  their  amounts,  and  with  a  iust  solution  of  the  questions  under 
the  commodity  clause,  their  market  value  should  oe  restored. 

The  general  lien  and  convertible  mortgage  of  the  company  is  in  greater  degree,  and 
the  stock  vitally,  interested  in  the  preservation  of  the  coal  revenues  of  the  company 
from  the  adverse  conditions  of  the  commodity  clause  of  the  rate  bill. 

That  clause  is  as  follows:  « 

"  From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall  be  unlawful  for  any 
railroad  company  to  transport  from  any  State,  Territorv^  or  the  District  of  Columbia, 
to  any  other  State,  Territory,  or  the  District  of  Columbia,  or  to  any  foreign  country, 
any  article  or  commodity,  other  than  timber  and  the  manufactured  products  thereof, 
manufactured,  mined,  or  produced  by  it,  or  under  its  authority,  or  which  it  may  own 
in  whole,  or  in  part,  or  in  which  it  may  have  any  interest  direct  or  indirect  except 
such  articles  or  conunodities  as  may  be  necessary  and  intended  for  its  use  in  the  con- 
duct of  its  business  as  a  common  carrier." 

The  coal  properties  of  this  company  are  rightfully  owned  and  operated  under  char- 
ter of  the  State  of  West  Virginia  and  the  transportation  and  commercial  features  of  the 
company's  coal  business  have  been  so  conducted  that  no  charge  of  improper  methods 
or  abuse  of  any  character  was  forthcoming  in  response  to  the  invitations  for  complaints 
extended  by  the  Federal  Commission  in  its  protracted  investigation  of  the  methods 
and  busiaess  of  the  coal  producing  and  coal  carrying  roads.  The  coal  properties  are  a 
material  part  of  the  security  for  the  company's  mortgages  and  the  revenues  from  its 
coal  business  can  not  be  sacrificed  or  seriously  diminished  without  materially  affect- 
ing income  applicable  to  its  junior  securities.  The  law  cannot  be  generally  observed, 
in  the  extreme  construction  of  which  it  is  susceptible,  without  either  a  wholesale 
marketing  of  coal  lands,  impracticable  except  at  appalling  loss  to  proprietary  and 
mortgage  interests,  or  a  restriction  of  production  to  the  fuel  requirements  of  the  roads, 
entailing  vast  loss  of  revenue  to  them  and  inevitable  exactions  from  the  public. 

In  such  a  possible  extreme  construction  of  the  law  any  other  course  than  one  of 
these  two,  no  matter  how  confidently  and  in  what  good  faith  adopted,  majr  be  adjudged 
an  evasion  not  protecting  against  the  extreme  penalties  prescribed  for  infractions  of 
the  law. 

It  is  proper  to  state  that  m  the  opinion  of  counsel  there  Is  substantial  ground  for  the 
view  that  this  feature  of  the  rate  bill,  if  constitutional,  is  not  applicable  to  this  com- 
pjany's  situation,  and  that  even  if  this  be  not  so  it  is  practicable  to  so  modify  this  situa- 
tion, without  materially  affecting  revenues,  as  to  meet  any  just  purpose  of  the  law. 
But  to  mistakenly  treat  the  law  as  inapplicable  or  to  make  any  mistaken  change  in 
the  company's  relations  to  its  coal  interests  with  a  view  to  avoid  its  application — in 
short,  to  make,  even  for  a  brief  period,  any  mistaken  forecast  of  the  judgment  of  the 
courts — involves  the  risk  of  incurring  penalties  in  overwhelming  accumulation. 

I  think  it  must  be  clear  that  the  law  can  not  be  ignored  until  it  has  been  declared 
invaUd  by  the  court;  that  it  can  not  safely  be  treated  as  inapplicable  except  with  the 
sanction  of  the  court,  and  that,  if  valid,  the  relations  of  the  company  to  its  coal  inter- 
ests can  not  be  safely  and  conclusive! v  remoulded  except  with  the  approval  of  the 
court. 

I  recommend  that  the  trustee  of  the  general  lier  and  convertible  mortgage  be 
apprised  of  the  situation  and  the  considerations  here  stated.    These  considerations 
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af^  tathef  applicable  to  that  mortgage  than  to  the  senior  lien,  the  chaiges  under,  which 
are  well  withm  the  revenue  capacity  of  the  mortgaged  estate,  even  if  reduced  through 
aiiy  unlikely  construction  or  application  of  the  law  above  referred  to.  The  genei^l 
lien  and  convertible  mortgage  by  its  terms  contemplates  surrender  of  possession  to  the 
trustee  in  any  contingency  making  this  action  just  or  desirable  in  the  judgment  of  the 
company. 

The  provision  in  this  respect  is  as  follows: 

**The  railroad  company,  at  any  time  before  full  payment  of  the  bonds  secured 
hereby,  and  whenever  it  shall  deem  it  expedient  for  the  better  protection  and  security 
of  such  bonds,  although  there  be  then  no  default  entitling  the  trustee  to  enter  into 
possession,  may,  with  the  consent  of  the  trustee,  surrender  and  deliver  to  the  trustee 
mil  possession  of  the  whole  or  any  part  of  the  property,  premises  and  interests  hereby 
conveyed,  or  intended  so  to  be,  for  any  periocf  fixed  or  indefinite." 

For  the  reasons  stated  it  appears  tliat  such  a  contingency  as  here  contemplated 
€bdBt6.  The  company  should  acquiesce  in  the  appointment  of  a  receiver  under  any 
proceeding  which  may  be  instituted  by  the  trustee  to  protect  and  enforce  its  security, 
as  well  as  m  such  application  as  may  be  made  to  the  court  for  authority  to  the  receiver 
to  provide  for  and  pay  the  April  interest  on  the  first  mortgage. 

Under  such  proceedings  it  id  properly  to  be  assumed  that  the  receiver  will  apply  to 
the  court  for  instructions  as  to  the  course  which  shall  be  taken  in  the  protection  of  the 
cod  business  and  revenues  of  the  Company  as  affected  by  the  law  above  referred  to. 

A  more  timely  determination  of  the  constitutionality  of  the  law,  and  (if  declarea 
Constitutional)  of  its  construction  in  its  application  to  the  interests  involved,  may 
thus  be  secured  and  property  rights  and  revenues  guarded  from  sacrifice  through 
postponed,  doubtful  or  mistaken  action,  or  through  inaction. 

Wnile  ptoceedings  as  here  contemplated  may  be  carried  to  strict  enforcement  of 
mortgage  lien,  it  id  far  more  likely  that,  in  the  respite  necessarily  involved,  with  a  jusi 
ablution  of  the  questions  under  the  commodity  clause  of  the  rate  act,  and  under  cor- 
rected financial  and  business  conditions  which  should  intervene,  an  adjustment  of 
the  interests  of  the  holders  of  obligations  and  securities  will  be  had,  and  the  further 
demonstrated  value  and  advancing  earning  capacity  of  the  property  will  secure  the 
position  of  the  stock. 

Respectfully,  B.  F.  Bush, 

Prendent. 

Upon  consideration  and  on  motion  duly  made  and  sectmded  it  was — 
Resolvedj  That  the  communication  of  the  president,  dated  March  4, 
1908,  and  the  recommendations  therein  made  be  and  the  same  are 
hereby  approved  and  the  secretary  of  this  company  is  hereby  author- 
ized to  transmit  said  communication  and  this  resolution,  in  the  foriil 
of  a  certified  copy  of  this  record,  to  the  Bowling  Green  Trust  Com- 
pany, the  trustee  of  this  company^s  general  lien  and  convertible 
mortgage,  dated  October  1^  1902,  to  thfe  end  that  said  trustee  may  be 
fully  mformed  in  the  premises  and  may  take  such  action  as  it  may  b6 
advised. 

Twelfth.  Your  orator  further  alleges  and  shows  that  the  West  Vir- 
ginia Central  and  Pittsburg  Railway  Company,  all  of  whose  capital 
stock  is,  as  hereinabove  set  forth,  pledged  and  deposited  with  the 
Mercantile  Trust  Company,  as  trustee  of  the  first  mortgage  of  thfe 
defendant  company,  and  constitutes  a  part  of  the  trust  estate  under 
said  general  lien  ana  convertible  mortgage  to  your  orator,  as  trust^^e, 
is,  as  duly  authorized  by  its  charter,  and  nas  for  a  long  time  been,  the 
owner  of  certain  valuable  and  extensive  coal  lands,  coal  mines^  mining 
rights  and  mining  operations,  located  in  the  State  of  West  Virginia, 
embracing  a  coal  area  of  over  100,000  acres  in  extent,  and  that  saia 
coal  properties  form  a  substantial  and  valuable  portion  of  the  security 
for  tne  bonds  of  the  defendant  company;  that  in  and  by  an  act  of 
Congress  entitled  '*  An  act  to  amend  an  act  entitled  *An  act  to  regu- 
late commerce,'  approved  February  4,  1887,  and  all  acts  amendatory 
thereof,  and  to  enlarge  the  powers  of  the  interstate  Comtnerce  Com- 
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mismon,  approved    June   29,  1906,"  it  is  provided,  among   other 
things,  as  lollows: 

From  and  after  May  first,  ninetejen  hundred  and  eight,  it  shall  be  unlawful  for  any 
railroad  company  to  transport  from  any  State,  Territory,  or  the  District  of  Columbia, 
to  any  other  State,  Territory,  or  the  District  of  Columbia,  or  to  any  foreign  country, 
any  article  or  commodity  other  than  timber  and  the  manufactured  nroducts  thereof, 
manufactured,  mined,  or  produced  by  it  or  under  its  authority,  or  which  it  may  own 
or  hold  in  part,  or  in  which  it  may  have  any  interest,  direct  or  indirect,  except  such 
articles  or  commodities  as  may  be  necesssury  and  intended  for  its  use  in  the  conduct 
ol  its  buspiess  as  a  common  carrier. 

YoiiT  orator  alleges,  on  information  and  belief,  that  serious  questions 
may  be  presented  and  asserted  under  the  provisions  of  the  act  of  Con- 
gress above  recited  as  to  the  application  of  the  same,  if  constitutional  and 
valid,  to  the  defendant  company  by  reason  of  its  ownership  of  all  of  the 
stock  of  the  West  Virginia  Central  and  Pittsburg  Railway  Company. 
pledged  as  hereinbefore  mentioned,  and  that  a  determination  or  said 
questions,  which  can  only  eflFectively  be  had  in  the  courts^  is  material 
^J[^d  vital  to  your  orator  and  to  the  holders  of  said  general  lien  and  con- 
vertible bonds  of  the  defendant  company.  That  a  large  part  of  the 
revenues  of  the  defendant  company  applicable  to  the  payment  of  the 
interest  upon  its  general  hen  and  convertible  mortgage  bonds  is  derived 
through  tne  transportation  by  the  defendant  company  of  coal  mined 
frpm  the  property  owned  by  the  West  Virginia  Central  and  Pittsburg 
Railway  Company,  and  that  the  loss  of  such  revenues  would  greatly 
^d  senously  and  irretrievably  impair  the  security  for  the  bonds  issued 
under  said  general  lien  and  convertible  mortgage  to  your  orator,  a9 
trustee. 

Thirteenth.  Your  orator  further  alleges  that  said  general  lien  an4 
convertible  mortgage  to  your  orator,  as  trustee,  specifically  pledges 
to  your  orator  all  the  rents,  issues,  profits,  tolls,  and  other  income  of  the 
premises  embraced  in  skid  general  lien  and  convertible  mortgage,  and 
lliat  the  income  and  revenues  of  the  premises  embraced  in  said  mortgage 
we  an  essential  part  of  the  security  of  your  orator,  and  your  orator  is 
entitled  to  have  such  income  and  revenues  forthwith,  immediately  and 
continuously  appropriated  to  the  payment  of  the  interest  upon  said 
ponds  secured  by  said  mortgage,  and  that  said  mortgage  specificallv 
pledges  to  your  orator  the  francliise  to  maintain  and  operate  the  raif- 
roadand  property  in  said  mortgage  described. 

fourteenth,  i  our  orator  further  shows  and  alleges  that  said  general 
ben  and  convertible  mortgage  of  the  defendant  company  to  your 
orator,  as  trustee,  among  other  things,  provides  as  follows: 

Sechon  14.  The  railroad  company,  at  any  time  before  full  payment  of  the  bonds 
soured  hereby,  and  whenever  it  shall  deem  it  expedient  for  the  belter  protection 
and  Becurity  of  such  bonds,  although  there  be  then  no  default  entitling  the  trustee  to 
enter  into  possession,  may,  with  the  consent  of  the  trustee,  surrender  and  deliver  to  the 
^^ee  full  possession  of  the  whole  or  any  part  of  the  profKjrty.  premises,  and  interests 
Bereby  conveyed,  or  intended  so  to  be,  for  any  period  lixed  or  indefinite.  Ui)on  such 
?^inenderand  delivery  to  the  trustee,  with  its  consent,  the  trustee  sliall  enter  into  and 
upon  the  premises  so  siurendered  and  delivered,  and  shall  take  and  receive  possession 
tiiere<rf,  for  such  period  fixed  or  indefinite,  as  aforesaid,  without  prejudice,  however,  to 
118  right  at  any  time  subsequently,  when  entitled  tliereto  by  any  provision  hereof,  to 
"^®^pon  and  to  maintain  such  possession,  though  beyond  the  expiration  of  any  pre- 
pensed period.  Upon  any  such  voluntary  surrender  and  delivery  of  said  property  and 
gynaisea,  or  any  part  thereof,  the  trustee,  from  the  time  of  its  entr^.  shall  work,  main- 
^^», use.  manage,  control,  and  employ  the  same  in  accordance  with  the  provisions  of 
*Sy^<ienture.  and  shall  receive  and  apply  the  income  and  revenues  thereof  as  pro- 
vided by  section  1  of  this  article. 
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Fifteenth.  Your  orator  further  alleges  that  it  is  entitled  to  have  the 
property  covered  by  and  embraced  in  said  general  lien  and  convertible 
mortgage  protectea  from  waste  and  disintegration,  and  to  have  the 
same  operated  as  a  going  concern,  so  that  the  rights  and  interests  of 
the  holders  of  the  bonds  issued  under  said  mortgage  may  be  protected 
and  conserved,  and  the  obligations  of  the  defendant  company  to  the 
public  as  a  common  carrier  or  freight  and  passengers  be  permitted  to  be 


Your  orator  further  alleges  that  the  chief  purposes  and  aims  of  the 
defendant  company,  as  publicly  expressed  by  it  and  set  forth  in  its 
mortgages  hereinabove  mentioned,  have  been  to  acquire,  own,  and 
operate  a  continuous  through  line  of  railroad  with  suitable  and  ade- 
quate terminal  facilities  at  tide  water  in  the  city  of  Baltimore  and 
running  to  the  coal  fields  of  West  Virginia;  and  in  order  to  accomplish 
such  purposes  the  defendant  company  has  acquired  the  various  prop- 
erties and  constructed  the  various  lines  of  railroad  and  terminal  prop- 
erties as  hereinbefore  set  forth,  and  that  there  is  danger  that  a  dis- 
memberment of  its  system  will  occur  and  that  its  main  purposes  and 
aims,  now  largely  accomplished,  will  be  frustrated  and  nullified  unless 
all  of  its  property  covered  by  and  embraced  in  said  general  lien  and 
convertible  mortgage  is  preserved  and  operated  as  a  whole  and  as  a 
going  concern. 

Sixteenth.  Your  orator  further  alleges  that  it  has  been  advised  by 
the  defendant  company  of  its  immediate  needs  and  necessities  as  here- 
inabove recited,  and  or  the  serious  conseauences  which  will  result  from 
its  failure  to  provide  for  the  same,  ana  that  it  is  the  belief  of  the 
defendant  company  that  adeauate  and  complete  protection  to  the 
holders  of  all  its  securities  ana  obligations  can  only  be  had  through 
application  to  this  honorable  court;  and  further,  that  the  holders  of  a 
large  amount  of  the  bonds  issued  under  said  mortgage  to  your  orator, 
as  trustee,  have  requested  your  orator,  as  trustee  of  said  mortgage,  to 
take  the  action  and  pray  for  the  relief  herein  set  forth,  in  the  belief 
that  the  same  is  for  tne  best  interests  of  the  holders  of  said  bonds  and 
of  all  other  securities  and  obligations  of  said  defendant  company. 

Your  orator  further  alleges  that  a  large  portion  of  the  railroad  and 
property  of  the  defendant  company  covered  by  said  mortgage  to  your 
orator,  as  trustee,  is  located  within  the  State  of  Maryland,  and  that 
said  defendant  company  was  organized  and  incorporated  under  and 
pursuant  to  the  laws  of  said  State  and  maintains  in  said  State  its  prin- 
cipal office  and  place  of  business.  And  your  orator  further  alleges 
that  the  matters  in  controversy  herein  exceed  the  sum  of  $5,000, 
exclusive  of  interest  and  costs,  and  that  this  is  a  controversy  in  the 
nature  of  a  civil  suit  wholly  between  citizens  of  different  States. 

Wherefore  and  forasmuch  as  your  orator  is  remediless  in  the  prem- 
ises, under  and  by  the  strict  rules  of  the  common  law,  and  can  have 
relief  only  in  a  court  of  equity,  where  matters  of  this  nature  are  prop- 
erly cognizable  and  reviewable,  your  orator  files  this  its  bill  of  com- 
plaint and  prays,  the  premises  considered: 

1.  That  tor  the  purpose  of  preserving  the  integrity  of  the  railroad 
property,  premises,  and  francnises  embraced  in  and  covered  by  said 
mortgage  to  your  orator,  as  trustee,  and  of  preventing  the  disruption 
thereof  by  separate  executions,  attachments,  or  sequestrations,  or  by 
the  enforcement  of  liens  upon  separate  portions  tnereof,  and  for  the 
purpose  of  continuing  the  business  of  the  defendant  company  as  a 
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going  concern,  and  handling  properly  the  earnings  derived  from  the 
operation  of  said  railroads  and  property,  and  preventing  commerce 
between  the  States  being  interfered  witn  and  a  multiplicity  of  suits, 
pending  final  decree  and  so  long  as  may  be  necessary,  a  receiver  be 
appointed  by  this  court  of  all  and  singular  the  railroaas,  rolling  stock, 
franchises,  rights,  and  property,  real,  personal,  and  mixed,  belonging  to 
the  defendant  company  and  covered  by  and  embraced  in  said  mort- 

§age  to  your  orator,  as  trustee,  with  full  power  and  authority  to 
emand,  use,  convey,  collect,  and  take  into  his  possession  said  rail- 
road, rolling  stock,  and  appurtenances  and  all  the  property  and  prem- 
ises embraced  in  said  mortgage,  and  with  all  the  incidental  powers 
ordinarily  vested  in  a  receiver  in  like  cases,  and  with  full  power  and 
authority  to  manage  and  operate  the  said  railroads  and  property  and 
to  collect  and  receive  all  rents,  issues,  profits,  and  income  thereof,  and 
to  apply  the  same  under  the  order  or  decree  of  this  court,  and  to 
appoint  such  agents  and  attorneys  as  may  be  necessary  to  the  proper 
management  of  all  of  said  property  and  business  for  such  period  as  the 
court  shall  order. 

2.  Your  orator  further  prays  that  a  writ  of  injunction  be  issued  out 
of  and  under  the  seal  of  tnis  honorable  court  by  one  of  your  honors, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
directing,  commanding,  enjoining,  and  restraining  the  said  defendant 
company  from  interfering  with,  transferring,  selling,  or  disposing  of 
any  of  the  property  covered  by  and  embraced  in  said  mortgage  or 
deed  of  trust,  and  that  your  orator  may  have  such  other  and  further 
relief  in  the  premises  as  the  nature  and  circumstances  of  this  case 
may  require  and  to  this  honorable  court  shall  seem  meet. 

3.  That  said  mortgage  or  deed  of  trust  to  your  orator,  as  trustee, 
executed  and  delivered  by  the  defendant  company  and  hereinabove 
mentioned  and  described,  may  be  decreed  to  be  a  lien  upon  all  of  the 
railroad  and  property,  real  or  personal,  rights,  privileges,  and  fran- 
chises in  said  mortgage  or  deed  of  trust  described,  or  subsequently 
acquired  by  the  defendant  company  and  subjected  to  the  lien  of  said 
mortgage  or  deed  of  trust,  and  the  nature,  extent,  and  character  of 
said  property  and  premises  may  be  ascertained  and  determined,  and 
that  m  the  event  of  default  being  made  by  the  defendant  company 
in  the  payment  of  the  interest  falling  due  upon  April  1,  1908,  upon 
the  general  lien  and  convertible  mortgage  Donds  of  the  defendiint 
company,  as  hereinabove  alleged  to  be  imminent  and  likely  to  occur, 
the  defendant  company  may  be  decreed  to  pay  unto  your  orator  the 
amount  of  such  defaulted  interest  and  all  other  sums  which  may 
become  due  and  payable  under  and  by  virtue  of  said  mortgage  or 
deed  of  trust  so  executed  to  your  orator  as  aforesaid,  and  that  in 
default  thereof  said  defendant  company  and  all  persons  claiming 
under  it  may  be  forever  barred  and  foreclosed  of  and  from  all  equity 
or  redemption  and  claim  of,  in  and  to  said  mortgaged  premises  and 
every  part  and  parcel  thereof,  and  that  all  and  singular  said  mort- 
gaged premises  with  the  appurtenances,  property  and  effects,  rights, 
unmunities,  and  franchises  under  said  mortgage  mentioned  and  con- 
veyed, or  intended  so  to  be,  may  be  sold  under  a  decree  of  honorable 
court,  and  that  out  of  the  moneys  arising  from  the  sale  thereof,  after 
deducting  from  the  proceeds  of  any  such  sale  just  allowances  for  all 
disbursements  and  expenses  of  such  sale,  including  attorneys  and 
counsel  fees  and  the  reasonable  charges  of  your  orator  for  services 
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rendered  as  trustee  and  for  all  expenses  incurred  by  it  Jn  the  premisap 
and  all  payments  which  may  be  made  for  taxes  or  assessments,  or 
otherwise,  on  the  said  premises  or  any  part  thereof,  said  proceeds  be 
appUed  to  the  payment  of  the  principal  of  such  of  said  bonds  seciu'ed 
by  said  mortgage  to  your  orator  as  trustee  as  may  be  at  that  time 
unpaid,  whether  or  not  the  same  shall  previously  have  become  due. 
and  of  the  interest  which  shall  at  that  time  have  accrued  upon  said 
principal  and  be  impaid;  and  your  orator  further  pravs  that  in  the 
event  of  the  happening  of  such  default  by  the  defendant  company 
in  the  payment  of  the  interest  maturing  April  1,  1908,  upon  said 

S general  hen  and  convertible  mortgage  bonds,  your  orator  may  have 
eave  to  file  in  this  cause  its  supplemental  bill  of  complaint  against 
the  defendant  company,  alle^g  and  settiuj^  forth  sucn  default  and 
praying  for  relief  oy  way  of  foreclosure  of  said  mortgage  to  your 
orator  as  trustee  as  hereinbefore  prayed,  and  for  such  other  and 
further  relief  as  may  be  appropriate  and  to  which  your  orator  may 
be  entitled. 

4.  That  your  honors  may  grant  unto  your  orators  a  writ  of  sub- 
poena, directed  to  the  defendant  company,  thereby  commanding  it  at 
a  certain  time  and  under  a  certain  penalty  therein  to  be  named, 
personally  to  be  and  to  appear  before  this  honorable  court,  then  ana 
there  to  answer  to  all  and  singular  the  matters  aforesaid  but  not 
under  oath  (answer  under  oath  being  expressly  waived)  and  to  stand 
and  abide  by  and  perform  such  order,  du^ection,  or  decree  as  shall  be 
made  herein  and  as  to  your  honors  shall  seem  equitable  and  just. 
And  your  orator,  as  in  duty  bound,  will  ever  pray. 

Bowling  Green  Tbust  Company, 

United  States  of  America,  State  op  New  iToRK, 

County  of  New  York,  ss: 
William  H.  Taylor,  being  duly  sworn,  deposes  and  says:  That 
he  is  vice-president  or  the  Bowling  Green  Trust  Companv,  the  com- 
plainant in  the  foregoing  bill  of  complaint;  that  he  signed  said  bill  of 
complaint  and  caused  tne  seal  of  said  Bowling  Green  Trust  Company 
to  be  attached  thereto  and  was  and  is  duly  authorized  so  to  ao  on 
behalf  of  said  complainant;  that  he  has  read  the  foregoing  bill  of  com- 
plaint and  knows  the  contents  thereof,  and  the  said  bill  of  complaint 
IS  true  to  his  own  knowledge  except  as  to  the  matters  therein  stated 
to  be  alleged  on  information  and  oelief,  and  as  to  those  matters  he 
beUeves  it  to  be  true. 


In  the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland. 

Bowling  Green  Trust  Company,  trustee,  complainant,  against 
Western  Maryland  Railroad  Company,  defendant. 

Order  appointing  receiver. 

Upon  reading  and  considering  the  verified  bill  of  comnlaint  in  this 
cause,  and  on  motion  of  counselfor  the  complainant,  ana  the  defend- 
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ant,  Western  Maryland  Railroad  Company,  appearing  by  counsel 
and  assenting  thereto,  and  due  deliberation  being  had,  it  is 
Adjudged,  ordered,  and  decreed  by  the  court  that: 

1.  Benjamin  F.  Bush  be,  and  he  is  hereby,  appointed  receiver  of  all 
the  property,  lands,  railroads,  premises,  and  franchises  embraced  in 
and  covered  by  the  mortgage  made  by  Western  Maryland  Railroad 
Company  to  tne  complainant  herein,  as  trustee,  dated  October  1, 
1902,  and  the  indenture  supplemental  thereto  made  by  the  defendant, 
Western  Maryland  Railroad  Company,  to  the  complainant  herein,  as 
trustee,  dated  November  1,  1905. 

2.  Said  receiver  be,  and  he  is  hereby,  authorized,  empowered,  and 
directed  to  take  immediate  possession  of  all  and  singular  the  rail- 
roads, property,  lands,  and  premises  covered  by  and  embraced  in  said 
mortgage  wherever  situatea  or  found,  and  to  manage  and  operate  the 
said  rauroads  and  property  in  such  manner  as  will  in  his  judgment 
produce  the  most  satisfactory  results,  and  to  this  end  exercise  the 
authority  and  franchises  of  the  defendant  company,  and  to  discharge 
aU  the  public  duties  obligatory  upon  it,  and  to  collect  and  receive  the 
income  and  tolls  of  said  mortgaged  property  and  to  hold  and  retain 
the  net  revenues  thereof  in  such  manner  and  to  the  end  that  the  same 
may  be  applied  under  such  orders  as  the  court  may  hereafter  make 
in  the  premises  as  and  for  the  purposes  provided  in  said  mortgage  of 
Western  Maryland  Railroad  Company  to  the  complainant  herein,  as 
trustee. 

3.  Said  receiver  is  also  authorized  and  empowered  to  institute  and 
prosecute  such  suits  as  may  be  necessary  m  his  judgment  for  the 
proper  protection  of  said  property,  and  to  likewise  defend  any  actions 
which  nave  been  or  may  oe  Drought  seeking  to  establish  any  claims, 
liens,  or  demands  on  said  property  of  which  he  is  hereby  appointed 
receiver,  and  also  to  appear  in  and  conduct  the  prosecution  or  defense 
of  any  actions,  proceedings,  or  suits  now  pending  in  any  court  or 
l)efore  any  officer.  Department,  commission  or  tribunal  in  which  the 
defendant  company  is  a  party,  the  prosecution  or  defense  of  which 
^  in  the  iudgment  of  said  receiver  oe  necessary  for  the  proper  pro- 
tection of  tne  property  or  business  placed  in  his  charge. 

.4.  Said  receiver  shall  execute  a  bond,  in  the  sum  of  $100,000,  con- 
ditioned that  he  will  well  and  truly  perform  the  duties  of  his  office 
wid  duly  account  for  all  moneys  and  property  which  may  come  into 
™  hands,  and  abide  bjr  and  perform  all  things  which  he  shall  be 
directed  to  do,  with  sufficient  surety  or  sureties,  to  be  approved  by  a 
judge  of  this  court,  and  file  the  same  in  the  office  of  the  clerk  of  this 
<5ourt  within  ten  days  after  the  date  of  this  order. 
.  5.  Said  receiver  is  hereby  directed  to  deposit  the  moneys  coming 
l^to  his  hands  in  some  bank  or  banks  and  report  to  the  court  what 
pankshehas  selected,  and  said  receiver  be,  and  he  is  hereby,  authorized, 
"i  his  discretion,  from  time  to  time  out  of  the  moneys  coming  into  his 
"ftnds,  to  pay  (1)  all  current  expenses  incident  to  the  creation  or 
^niinistration  of  this  trust  and  to  the  operation  of  the  railroads  and 
property  of  which  he  is  appointed  receiver;  (2)  all  sums  due  or  to 
become  due  to  connecting  or  intersecting  lines  of  railroad  arising  from 
Interchange  of  business  and  for  track  service  of  other  railroads  used 
py  said  Western  Maryland  Railroad  Company  in  the  operation  of  its 

'"^  s,  and  all  traffic  and  car  mileage  balances;   (3)  all  taxes  and 
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assessments  lawfully  due  or  to  become  due  upon  the  property  in  the 

Possession  of  the  receiver;  (4)  all  just  and  legal  debts  of  the  Western 
[aryland  Railroad  Company  which  accrued  or  were  incurred  within 
six  months  for  work,  labor,  materials,  machinery,  and  fixtures  of 
every  kind  and  character  upon  or  furnished  in  the  current  operation 
of  the  railroads  and  property  of  which  a  receiver  is  hereby  appointed. 

6.  Said  receiver  snail  open  proper  boolis  of  account  and  cause  to 
be  kept  therein  due  and  proper  account  of  the  earnings,  expenses, 
receipts,  and  disbursement  in  respect  of  the  property  or  which  he  is 
hereby  appointed  receiver,  and  preserve  proper  vouchers  for  all  pay- 
ments made  by  him  on  account  thereof. 

7.  That  all  parties  having  in  their  possession  any  of  the  said  mort- 
gaged premises  and  property  shall  deliver  said  premises  and  property 
to  said  receiver,  and  each  and  every  of  the  officers,  directors,  agents, 
and  employees  of  Western  Maryland  Railroad  Company,  and  all  other 
persons  and  corporations  whatsoever,  are  hereby  restrained  and 
enjoined,  during  the  pendency  of  this  action  or  until  the  further  order 
of  this  court,  from  interfering  with,  transferring,  concealing  or  dis- 
posing of  any  of  the  property  of  the  defendant,  Western  Mar3iand 
Railroad  Company,  embraced  in  its  said  mortgage  to  the  com- 
plainant, as  trustee,  or  from  taking  possession  of  or  in  any  way  inter- 
fering with  the  same  or  any  part  thereof,  or  from  interfering  in  any 
manner  to  prevent  the  discharge  by  said  receiver  of  his  duties  or  the 
operation  of  the  said  property  under  the  orders  of  this  court. 

8.  Said  receiver  shall  retain  possession  and  continue  to  discharge 
the  duties  or  trust  aforesaid  until  the  further  order  of  this  court  in  the 
premises,  and  he  shall  from  time  to  time  make  report  of  his  doings  in 
the  premises,  and  may  from  time  to  time  apply  to  this  court  for  such 
other  and  further  order  and  direction  as  he  may  deem  necessary  and 
requisite  to  the  due  administration  of  said  trust,  and  said  receiver  is 
vested,  in  addition  to  the  powers  aforesaid,  with  all  the  general 
powers  of  receivers  in  cases  of  this  kind  subject  to  the  supervision  of 
this  court. 

9.  The  complainant  herein  is  authorized  to  apply  to  any  other 
United  States  circuit  court  of  competent  jurisdiction  for  such  order  or 
orders  in  the  premises  as  the  complainant  maj  deem  necessary  in  aid 
of  the  orders  issued  by  this  court.  The  right  is  reserved  to  the 
parties  hereto  to  apply  to  the  court  for  any  further  or  other  instructions 
to  said  receiver,  and  this  court  reserves  the  right  to  make  such  further 
orders  as  may  be  proper  touching  the  payment  of  all  just  claims  and 
accounts  for  labor,  supplies,  services,  salaries,  wages,  and  other  liabili- 
ties of  the  defendant  company  and  to  charge  such  claims  upon  the 
mortgaged  premises  as  prior  and  preferred  claims,  and  this  order  is 
made  upon  the  express  condition  that  the  legal  and  valid  debts  and 
liabilities  incurred  oy  the  receiver  in  the  operation  of  its  railroads  and 
property  shall  be  paid  by  the  receiver  hereby  appointed  out  of  the 
earnings  of  said  railroads  and  property,  or  out  of  the  corpus  of  said 

Eroperty  if  such  earnings  shall  be  insufficient  for  that  purpose,  as  may 
e  nereafter  ordered  by  the  court. 
Dated  March  5,  1908. 

Thos.  J.  MoEEis,  Jvdge, 
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In  the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland. 

Bowling  Green  Trust  Company,  Trustee,  Complainant,  against 
Western  Maryland  Railroad  Company,  Defendant. 

Petition  of  complainant  for  authority  to  the  receiver  to  provide  for  and 
pay  the  interest  falling  due  April  1,  1908y  on  the  first  mortgage  bonds 
of  the  defendant  company ^  through  the  issue  and  sale  of  receiver's  err 
tificates;  and  for  separate  operation  of  coal  properties  and  separate 
accounts  of  the  business  thereof  and  for  the  sequestration  and  appli 
cation  of  the  revenues  thereof  for  the  protection  and  benefit  of  hen- 
holders. 

Thompson,  Vanderpoel  &  Freedman,  No.  2  Wall  street,  New  York 
City;  Gans  &  Haman,  Calvert  Building,  Baltimore,  Md.,  Solicitors 
for  complainant. 

Henry  Thompson,  Edgar  H.  Gans,  of  counsel. 

Now  comes  Bowling  Green  Trust  Company,  trustee  under  the  gen- 
eral lien  and  convertible  mortgage  of  Western  Maryland  Railroad 
Company,  dated  October  1,  1902,  complainant  herein,  and  respectfully 
petitioning  this  honorable  court,  shows  as  follows: 

First.  That  on  the  5th  day  of  March,  1908,  this  petitioner,  as  trustee 
of  the  general  lien  and  convertible  mortgage  or  Western  Maryland 
Railroad  Company,  dated  October  1,  1902,  filed  its  bill  of  complaint 
in  this  court  against  said  railroad  company,  wherein  and  wherebv  it 
prayed,  among  other  tilings,  for  the  appointment  of  a  receiver  or  all 
and  singular  the  railroad,  rolling  stock,  franchises,  rights,  and  prop- 
erty— real,  personal,  and  mixed — belonging  to  said  railroad  company 
and  covered  by  and  embraced  in  said  mortgage  to  your  petitioner,  as 
trustee,  and  upon  the  filing  of  said  bill  of  complaint  tne  defendant 
railroad  company  entered  its  appearance  in  said  cause  and  consented 
to  the  appointment  of  a  receiver  as  prayed,  and  that  thereupon  and 
on  the  same  date  this  honorable  court  made  and  entered  an  order  ap- 
pointing Benjamin  F.  Bush,  esq.,  the  receiver  of  the  property  of  said 
railroad  company  as  prayed  in  said  bill. 

That  thereafter,  bv  orders  entered  on  March  6,  1908,  by  the  circuit 
court  of  the  United  States  for  the  northern  district  of  West  Virginia 
and  the  middle  district  of  Pennsylvania,  and  by  an  order  entered  by 
the  United  States  circuit  court  for  the  southern  district  of  New  York 
on  March  18,  1908,  said  receiver  was  appointed  receiver  of  all  the  rail- 
road, property,  and  franchises  of  said  railroad  company  covered  by 
and  embraced  in  said  mortgage  and  lying  and  being  within  the  juris- 
diction of  said  courts,  respectively. 

That  thereafter  said  receiver  qualified,  as  required  by  the  orders  of 
said  courts,  and  took  possession  of  and  is  now  in  possession  of  all  the 
railroad,  property,  and  franchises  of  which  he  was  by  said  orders  ap- 
pointed receiver. 

Second.  Your  petitioner  further  alleges  that  the  defendant  com- 
pany made,  executed,  and  delivered  to  the  Mercantile  Trust  Company, 
as  trustee,  its  first  mortgage,  dated  October  1,  1902,  to  secure  the  pay- 
ment of  the  principal  and  interest  of  an  issue  of  first  mortgage  bonds; 
and  that  said  first  mortgage  so  executed  and  delivered  covers  and  em- 
braces all  the  railroads,  property,  and  franchises  of  the  defendant  com- 
pany which  are  also  covered  by  and  embraced  in  the  general  lien  and 
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convertible  mortgage  of  the  defendant  company  to  your  petitioner, 
as  trustee;  and  that  the  lien  of  said  general  hen  and  convertible  mort- 
gage is,  as  to  all  of  the  property  covered  by  and  embraced  therein, 
junior  and  subordinate  to  the  hen  of  said  first  mortgage  of  the  de- 
fendant company,  both  as  to  the  railroads  and  property  therein  em- 
braced and  as  to  the  net  income,  revenues,  and  pronts  derived  there- 
from, and  that  the  payment  of  the  interest  upon  said  first  mortgf^e 
bonds,  as  the  same  matures  from  time  to  time  in  accordance  with  the 
terms  thereof,  is  a  prior  and  superior  charge  to  the  interest  maturing 
during  the  same  periods  upon  said  general  lien  and  convertible  mort- 
gage bonds. 

Third.  Your  petitioner  further  alleges  that  in  and  by  said  first 
mortgage  of  the  defendant  company  it  is  provided,  in  substance, 
that  m  case  default  shall  be  made  in  the  payment  of  interest  on  any 
bond  thereby  secured,  as  the  same  matures,  the  trustee  of  said  first 
mortgage  may  forthwith  enter  into  or  upon  all  or  any  part  of  the  rail- 
roads, rolling  stock,  property,  rights,  interests,  franchises,  and  prem- 
ises covered  by  and  emoraced  m  said  mortgage  and  may  operate, 
manage,  and  control  the  same  and  carry  on  the  business  and  exercise 
all  the  rights  and  powers  of  the  defendant  company  and  be  entitled 
to  collect  and  receive  all  tolls,  earnings,  incomes,  and  rents  of  the 
mortgaged  premises,  and,  after  deductmg  the  expenses  of  operating 
said  railroads  and  other  premises  and  certain  other  payments,  apply 
said  net  revenues  to  the  payment  of  the  defaulted  interest  upon  said 
first  mortgage  bonds ;  and  that  said  first  mortgage  further  provides  that, 
in  the  event  of  such  default  and  during  the  continuance  thereof,  the 
trustee  of  said  first  mortgage  shall  be  entitled  to  vote  on  all  shares  of 
stock  then  held  by  it  thereunder,  and,  for  the  benefit  of  the  holders 
of  said  first  mortgage  bonds,  shall  be  entitled  to  receive  and  collect 
all  interest  moneys  and  all  dividends  maturing  and  payable  upon  all 
such  bonds  and  stock  and  apply  the  same  toward  the  payment  of 
the  interest  so  in  default  upon  said  first  mortgage  bonds. 

Fourth.  Your  petitioner  further  shows  that  said  first  mortgage  also 
provides  that  in  case  default  shall  be  made  in  the  payment  of  anv 
mterest  upon  any  first  mortgage  bonds,  and  any  such  default  shall 
continue  for  a  period  of  six  months,  the  trustee  of  said  first  mortgage 
shall  be  entitled  to  sell  all  and  singular  the  mortgaged  railroads  and 
premises,  rights  and  franchises,  and  all  stocks,  bonds,  and  other  obli- 
gations and  interests  of  every  description  then  held  by  the  trustee  of 
said  mortgage,  in  one  lot  or  in  separate  parcels  and  upon  such  terms 
as  said  trustee  may  fix. 

Fifth.  Your  petitioner  further  alleges  that  said  first  mortgage  of 
the  defendant  company  also  provides  that  in  case  default  snail  be 
made  in  the  payment  of  any  semiannual  installment  of  interest  on 
any  bond  secured  by  said  first  mortgage  when  the  same  shall  be  and 
become  payable,  and  in  case  any  such  interest  installment  shall  remain 
unpaid  tor  a  period  of  six  months,  the  holders  of  a  majority  of  the 
amount  of  bonds  secured  by  said  first  mortgage  then  outstanding 
naay,  by  notice  in  writing,  declare  the  principal  of  all  bonds  thereby 
secured  then  outstanding  to  be  due  and  payable  immediately,  and 
upon  any  such  declaration  the  same  shall  be  and  become  immediately 
due  and  payable,  anything  in  said  mortgage  or  in  said  bonds  to  the 
contrary  notwithstanding. 
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Sixth.  Your  petitioner  further  shows  that  said  first  mortgage  also 
provides  that  the  remedies  conferred  by  said  fii^t  mortgage,  as  above 
set  forth,  are  therein  stated  to  be  cumulative  and  not  exclusive  of 
any  other  remedy;  and  that,  upon  default  being  made  in  the  payment 
of  any  interest  on  any  bonds  secured  by  said  first  mortgage,  the 
trustee  thereof  may  proceed  for  the  foreclosure  of  said  mortgage,  and 
upon  filing  a  bill  in  equity  for  such  foreclosure,  the  trustee  of  said  first 
mortgage  shall  be  entitled  to  the  appointment  of  a  receiver  of  the 
mortgaged  premises  and  of  the  tolls,  earnings,  revenues,  and  profits 
thereof,  and  shall  be  entitled  to  the  application  by  any  such  receiver 
of  the  net  income  of  the  mortgaged  premises  for  the  benefit  of  the 
holders  of  said  first  mortgage  bonds  in  accordance  with  the  trusts  in 
said  mortgage  declared. 

Seventh,  i  our  petition  further  shows  that  said  first  mortgage  also 
provides  that  in  case  of  sale  of  the  mortgaged  railroads  and  property, 
pursuant  to  judicial  proceedings  instituted  by  tlie  trustee  of  said 
first  mortgage,  the  whole  of  the  principal  sum  of  the  bonds  thereby 
secured,  if  not  previously  due,  shall  at  once  become  due  and  payable, 
anything  in  said  bonds  or  in  said  mortgage  to  the  contrary  notwith- 
standing. 

For  a  true  and  accurate  statement  of  the  foregoing  provisions  of 
said  first  mortgage,  your  petitioner  prays  leave  to  refer  to  a  true  copy 
thereof  filed  as  ^^Exhibit  A"  to  its  said  bill  of  complaint. 

Eighth.  Your  petitioner  further  alleges  that  the  defendant  companv 
has,  from  time  to  time,  executed  and  issued  its  first  mortgage  bonus 
pursuant  to  the  provisions  of  said  first  mortgage,  and  that  there  are 
outstanding  at  tne  time  of  the  filing  of  this  petition  first  mortgage 
bonds  of  the  defendant  company,  issued  as  aforesaid,  in  the  aggregate 
principal  amount  of  $42,518,000,  upon  which  the  semiannual  instal- 
ment payable  on  the  1st  days  of  April  and  October  in  each  year 
amoimts  to  the  sum  of  $850,360. 

Ninth.  Your  petitioner  further  alleges  that  in  and  by  the  bill  of 
complaint  filed  by  it  herein,  as  aforesaid,  it  was  alleged,  among  other 
things,  that  a  semiannual  instalment  of  interest  upon  the  outstanding 
first  mortgage  bonds  of  the  defendant  company  would  mature  and  be 
and  become  due  and  payable  on  the  1st  day  of  April,  1908,  in  the 
amount  of  $749,620;  and  your  petitioner  alleges  that  since  the  filing 
of  said  bill  of  complaint,  first  mortgage  bonds  of  the  defendant  com- 
pany at  that  time  and  theretofore  nypothecated  and  pledged  in  the 
amount  of  $5,037,000  for  security  for  the  payment  of  loans  of  said  de- 
fendant company,  as  alleged  in  said  bill  of  complaint,  have  been  sold 
by  the  holders  of  the  notes  representing  said  loans  and  are  now  out- 
standing, so  that  the  semiannual  instalment  of  interest  upon  the 
first  mortgage  bonds  of  the  defendant  company  maturing  on  April  1, 
1908,  is,  as  stated  above,  the  sum  of  $850,360. 

Tenth.  Your  petitioner  further  alleges  that  in  and  by  said  bill  of 
complaint  your  petitioner  alleged,  on  information  and  belief,  that  the 
defendant  company  was  and  would  be  totally  unable  to  pay  the  inter- 
est so  maturing  upon  its  first  mortgage  boncis,  and  that  the  defendant 
company  would  also  be  totally  unable  to  pay  the  interest  which  would 
become  due  and  payable  on  its  general  lien  and  convertible  mortgage 
bonds  maturing  April  1.  1908,  in  the  amount  of  $200,000;  and  your 
petitioner  prayed  in  said  bill  of  complaint  that,  in  the  event  of  default 
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being  made  by  said  defendant  company  in  the  payment  of  the  interest 
falling  due,  as  aforesaid,  upon  April  1,  1908,  upon  said  general  lien 
and  convertible  mortgage  bonds,  the  mortgage  securing  the  same 
might  be  foreclosed  under  decree  of  this  honorable  court. 

Eleventh.  Yoiu*  petitioner  further  alleges  that  prior  to  the  acquisi- 
tion by  the  defendant  company  of  certain  portions  of  its  railroad  and 
property,  the  corporations  which  were  the  prior  owners  thereof 
executed  certain  mortTa<]:es  thereon  to  secure  various  issues  of  bonds; 
and  your  petitioner  alleges  that  the  bonds  of  said  companies,  prede- 
cessors in  ownership  to  the  defendant  company  of  certain  portions 
of  its  railroad  and  property  now  outstanding,  are  as  follows: 

Potomac  Valley  Railroad  Company  first  mortgage  bonds |1, 300, 000 

West  Virginia  Central  and  Pittsburg  Railway  Company  first  mortgage 

bonds 3,250,00Q 

Piedmont  and  Cumberland  Railway  Company  first  mortgage  bonds 650, 000 

Coal  and  Iron  Railway  Company  first  mortgage  bonds 1, 000, 000 

Twelfth.  Your  petitioner  further  alleges  that  the  amoimt  of  bonds 
secured  by  mortgage  upon  all  or  any  part  of  the  property  covered 
by  and  embraced  in  said  general  lien  and  convertible  mortgage  and 
the  amount  of  the  annual  interest  upon  said  bonds  and  the  date  of 
maturity  of  the  principal  thereof  and  the  interest  thereon,  are  fully 
set  forth  in  a  statement  filed  herewith  and  made  a  part  hereof,  marked 
"Exhibit  A''  and  your  petitioner  prays  leave  to  refer  to  said  state- 
ment with  the  same  force  and  effect  as  if  it  were  herein  set  forth  and 
incorporated  at  length. 

Thirteenth.  Your  petitioner  further  alleges  that  the  amount  of 
outstanding  bonds  secured  by  mortgage  upon  all  or  any  part  of 
the  railroad  and  property  of  the  defendant  company  which  is  also 
covered  by  and  embracea  in  said  general  lien  and  convertible  mort- 
gage, is  the  principal  sum  of  $48,718,000,  and  that  the  annual 
interest  charge  upon  said  bonds  so  outstanding  is  the  sum  of 
$2,043,220. 

Fourteenth.  Your  petitioner  further  alleges  that  said  defendant 
company  has,  from  time  to  time,  entered  into  certain  leases  and 
contracts  covering  the  possession  and  operation  of  certain  branch 
lines  of  railroad,  and  by  the  terms  of  said  leases  and  contracts  has 
covenanted  and  agreed  to  make  certain  payments  by  way  of  rentals 
thereunder.  That  all  of  said  leasehold  interests,  as  well  as  all 
profits  and  revenues  arising  therefrom,  of  the  defendant  company 
(with  one  exception,  as  stated  in  your  petitioner's  l)ill  of  complaint 
herein)  are  covered  by  and  embraced  in  said  first  mortgage  of  the 
defendant  company  and  in  said  general  lien  and  convertible  mort- 
gage of  the  defendant  company  as  a  part  of  the  mortgaged  or  trust 
estate  thereunder;  and  your  petitioner  files  herewith  as  part  hereof, 
marked  ^'Exhibit  B,''  a  statement  showing  the  amount  of  annual 
rentals  of  said  leased  lines  showing  the  amounts  thereof  and  the 
dates  when  the  same  are  payable,  and  prays  leave  to  refer  to  said 
statement  with  the  same  force  and  effect  as  if  it  were  herein  set 
forth  and  incorporated  at  length. 

Fifteenth.  Your  petitioner  further  alleges  that  the  amoimt  of 
annual  rentals  payable  by  the  defendant  company,  as  aforesaid, 
for  the  possession  and  use  of  said  leased  lines  of  railroad,  is  the 
sum  of  S141, 103.72. 

Sixteenth.  Your  petitioner  further  alleges  that  certain  portions 
of  the  real  estate  of  the  defendant  company  appurtenant  to  and 
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necessary  for  use  in  connection  with  the  operation  of  its  lines  of 
railroad  covered  by  its  mortgages  as  aforesaid,  are  owned  by  said 
defendant  company  subject  to  various  mortgages  restiDg  upon  said 
specific  pieces  of  real  estate,  and  your  petitioner  files  Herewith  as 
part  hereof,  marked  ^*  Exhibit  C,"  a  statement  showing  the  principal 
amount  of  mortgages  resting  upon  said  specific  pieces-  of  real  estate 
and  the  annual  interest  charge  upon  said  mortgages,  and  prays 
leave  to  refer  to  said  statement  with  the  same  force  and  effect  as 
if  it  were  herein  set  forth  and  incorporated  at  length;  said  interest 
charge  being  the  sum  of  $5^190.68. 

Seventeenth.  Your  petitioner  alleges  and  shows  that  the  amount 
of  interest  rentals  and  fixed  charges,  as  above  set  forth  and  alleged, 
constituting  charges  prior  to  the  payment  of  interest  upon  the 
general  hen  and  convertible  mortgage  bonds  of  the  defendant  com- 
pany, amount  annually,  as  at  present  constituted,  to  the  sum  of 
$2,189,514.40,  and  that  payment  thereof  must  be  made  in  preference 
of  and  prior  to  the  payment  of  interest  upon  said  general  lien  and 
convertible  mortgage  bonds  accruing  during  the  same  period,  and 
that  said  prior  charges  and  payments  are  the  only  charges  and  pay- 
ments prior  in  rank  to  the  payment  of  interest  upon  said  general 
lien  and  convertible  mortgage  bonds  out  of  the  income  of  the 
property  covered  by  said  last-mentioned  mortgage. 

Eighteenth.  Your  petitioner  further  alleges  that  in  each  year 
since  the  execution  of  the  first  mortgage  of  the  defendant  com- 
pany, the  earnings  and  income  of  the  defendant  company  appli- 
cable to  the  payment  of  the  interest  upon  outstanding  first  mort- 
gage bonds  have  been  more  than  suflBcient  to  satisfy  and  discharge 
said  interest  as  the  same  matured,  after  the  payment  of  interest 
ui>on  all  underlying  liens  and  all  prior  charges;  and  that  for  the 
six  months  ended  April  1,  1908,  the  defendant  company  will,  as  your 
petitioner  verily  beheves,  have  derived  earnings  properly  appHcable 
to  and  sufficient  to  pay  in  full  the  first  mortgage  interest  maturing 
upon  said  date  upon  the  entire  amount  of  first  mortgage  bonds 
or  the  defendant  company  now  outstanding;  and  that  earnings  so 
appUcable  would  have  been  available  for  that  purpose  had  not  the 
amount  thereof  been  applied  and  used  by  the  defendant  company 
for  the  purpose  of  providing  improvements,  equipment,  and  addi- 
tions to  its  property,  for  which  expenditures  no  reimbursement  has 
been  had  through  the  sale  of  capital  obligations,  with  the  result 
that  the  revenues  of  said  defendant  company  have  been  charged 
Mith  the  repavment  of  money  borrowed  to  meet  and  discharge  the 
last  matured  fnstalment  of  interest  upon  said  first  mortgage  bonds. 

That  the  failure  of  the  defendant  company  to  capitalize  the  expend- 
itures made  by  it  out  of  revenues  and  income  for  capital  purposes  by 
way  of  improvements,  betterments,  and  expenditures  made  in  the 
development  of  its  property  and  l)usiness  has  been  due  to  the  conditions 
which  have  prevailed  in  financial  markets  making  it  impracticable 
for  the  defendant  company  to  issue  and  dispose  of  its  capital  securities 
upon  justifiable  terms  and  conditions,  and  had  the  defendant  com- 
pany had  the  advantage  of  markets  existing  at  the  time  of  the  initial 
issue  of  its  mortgage  bonds,  or  of  any  normal  market  conditions,  such 
expenditures  would  have  been  funded  and  capitalized  upon  an 
interest  return  fair  to  the  defendant  company  and  would  have  also 
pernutted  the  defendant  company  to  fund  for  a  long  period  its  tern- 
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porary  loans  and  obligations  which  it  was  necessary  for  the  defendant 
company  to  make  at  mgh  rates  of  interest  and  with  frequent  renewals, 
and  the  defendant  company  would  thus  have  been  saved  a  large 
amount  of  expense  necessarily  incurred  by  it  in  connection  with  said 
temporary  loans  and  arrangements  and  the  various  renewals  and 
extensions  thereof. 

Nineteenth.  Your  petitioner  further  alleges  that  the  total  net 
income,  applicable  to  the  payment  of  fixed  charges,  of  the  defendant 
company  for  the  year  ended  June  30,  1907,  as  stated  in  the  pubUshed 
reportof  said  company  to  its  stockholders  was  the  sum  of  $2,655,550.58, 
being  an  amount  greatly  in  excess  of  that  required  to  pay  and  dis- 
charge all  fiLxed  charges  and  payments  prior  as  aforesaid  to  the  pay- 
ment of  interest  upon  the  general  hen  and  convertible  mortgage 
bonds  of  the  defendant  company  as  said  prior  charges  are  now  con- 
stituted. 

That  for  the  calendar  year  ended  December  31,  1907,  the  total  net 
income  of  the  defendant  company  applicable  to  the  payment  of 
said  prior  charges  was  the  sum  of  $3,005,726.76,  being  a  surplus  of 
$816,212.36  over  and  above  the  amount  or  said  prior  charges. 

That  the  total  net  income  of  the  defendant  company  for  the  six 
months  ending  December  31,  1907,  appUcable  to  the  payment  of  said 
prior  charges  was  the  sum  of  $1,508,788.36,  being  a  surplus  of 
$414,031.16  over  and  above  the  amount  of  said  prior  charges  for  said 
six  months. 

That  the  total  net  income  of  the  defendant  company  for  the  seven 
months  ending  January  31,  1908,  apphcable  to  the  payment  of 
said  prior  charges  was  the  sum  of  $1,688,949.61,  being  a  surplus  of 
$411,732.90  over  and  above  the  amount  of  said  prior  charges  for 
said  seven  months. 

That  the  total  net  income  of  the  defendant  company  for  the  nine 
months  ending  March  31,  1908  (the  months  of  February  and  March 
being  approximated),  is  the  sum  of  $1,931,564.92,  being  a  surplus  of 
$289,429.15  over  and  above  the  amount  of  said  prior  charges  for  said 
nine  months. 

That  an  estimated  statement  of  the  total  net  income  of  the  defend- 
ant company  for  the  year  ending  June  30,  1908,  based  on  the  opera- 
tions for  the  nine  months  ending  March  31,  1908,  would  show  total 
net  income  appUcable  to  the  payment  of  said  prior  charges  of 
$2,575,419.89,  or  a  surplus  of  $385,905.49  over  and  above  the  amount 
of  said  prior  charges  for  said  fiscal  year. 

That  the  monthly  proportion  of  the  amount  of  said  prior  charges 
is  the  sum  of  $182,459.53  and  that  the  total  net  income  applicable 
thereto  for  the  six  months  ending  October  1,  1907,  separately  stated 
as  to  months,  is  as  follows: 


Month.  Net  income.  '    Surplus. 


April 

May 

June 

July 

August 

September. 


$273,761.96  191,302.43 

300.959.0.5  118,499.52 

379.r«4.3o  I  197.194.82 

249. 055.  12  1  67,195.59 


299,848.91 
262.217  fiO 


Totftl  for  said  6  months 1,766,096.99 


117,389.38 
79,758.07 


671,339.81 
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Your  petitioner  further  alleges  and  shows  that  it  appears  from  a 
communication  addressed  to  the  board  of  directors  of  tne  defendant 
company  under  date  of  March  4,  1908,  by  the  president  of  said  com- 
pany, being  the  same  person  who  is  the  receiver  heretofore  appointed 
in  tms  cause,  and  which  said  communication  is  set  forth  in  full  in  the 
bill  of  complaint  herein,  that  the  gross  revenues  of  the  defendant 
company  for  the  six  months  ended  December  31,  1907,  increased 
$540,725.32,  or  20.332  per  cent,  and  the  net  revenues  of  the  defendant 
company  increased  $350,176.18,  or  30.224  per  cent,  over  those  of  the 
corresponding  period  of  the  previous  focal  year. 

Twentieth.  Your  petitioner  further  alleges  that  if  the  subordinate 
interest  and  lien  represented  by  said  general  lien  and  convertible 
mortgage  of  the  defendant  company  were  capitalized  and  valued  in 
accordance  with  the  net  revenues  of  the  defendant  company  appli- 
cable to  the  payment  of  interest  upon  said  general  lien  and  convertible 
mortgage  bonds  as  shown  for  the  periods  hereinbefore  set  forth,  the 
value  and  worth  of  the  mortgaged  estate  of  said  general  lien  and  con- 
vertible mortgage  is  believed  to  be  in  excess  of  the  par  amount  of  the 
bonds  issued  and  outstanding  under  said  general  lien  and  convertible 
mortgage. 

Twenty-first.  Your  petitioner  further  alleges  that  by  reason  of  the 
provisions  of  said  first  mortgage,  hereinbefore  mentioned  and  referred 
to,  the  trustee  thereunder  would  in  the  event  of  default  in  the  payment 
of  interest  maturing  upon  said  bonds  be  entitled  to  enter  upon  and 
take  possession  of  any  portion  of  the  property  or  premises  covered 
by  and  embraced  in  said  mortgage  and  also  covered  by  and  embraced 
in  said  general  lien  and  convertible  mortgage,  and  separate  and  dis- 
associate the  same  from  the  operation  and  management  of  said  mort- 
gaged premises,  thereby  disturbing  the  unity  of  said  premises  and 
greatly  impairing  and  reducing  the  value  and  earning  capacity  thereof  ^ 
and  your  petitioner  further  alleges  that  in  the  event  of  the  foreclosure 
of  said  general  lien  and  convertible  mortgage  such  foreclosure  must 
be  subject  to  all  prior  encumbrances,  including  the  lien  of  said  first 
mortgage,  and  that  the  lien  of  said  general  lien  and  convertible  mort- 
gage of  the  defendant  company  is  a  subordinate  interest  to  the  lien 
of  said  first  mortgage  and  that  your  petitioner,  as  trustee  of  said 
5«iieral  lien  and  convertible  mortgage,  and  the  holders  of  all  bonds 
issued  thereunder  are  vitally  interested  in  the  preservation  of  the 
subordinate  lien  and  interest  of  said  general  lien  and  convertible 
mortgage  which,  as  your  petitioner  is  informed  and  believes,  is  of  great 
y^ue,  and  it  is  to  the  interest  of  your  petitioner  that  the  same  be  not 
mipaired  or  destroyed  as  the  consequence  of  an  unnecessary  precipi- 
^tion  of  the  maturity  of  the  first  mortgage  bonds  of  the  defendant 
company  or  of  any  action  or  proceeding  brought  for  the  foreclosure 
of  said  first  mortgage. 

Twenty-second.  Your  petitioner  further  alleges  that  the  peril  to 
™  trust  represented  by  it  as  trustee  of  said  general  lien  and  con- 
vertible mortgage  is  so  great  that  vour  petitioner  is  willing,  and  the 
l^olders  of  a  majority  in  amount  of  said  general  lien  and  convertible 
mortgage  bonds  have  expressed  in  writing  their  willingness,  that  the 
future  earnings  of  the  railroads  and  property  of  the  defenclant  com- 
P^^y  in  the  possession  of  the  receiver  in  this  cause  and  impounded  by 
^te  bill  of  complaint  of  this  petitioner,  instead  of  being  applied  to  the 
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payment  of  the  principal  or  interest  of  said  general  lien  and  convert- 
ible mortgage  bonds,  snail  be  primarily  applied  to  the  preservation  of 
the  general  m teres t  of  the  holders  of  said  general  lien  and  convertible 
mortgage  bonds  by  preventing  the  matunty  of  the  first  mortgage  of 
said  aerendant  company  or  the  foreclosure  of  the  same,  and  that  any 
money  borrowed  to  avert  such  a  contingency  shall  be  a  charge  upon 
and  paid  out  of  the  corpus  of  the  railroads  and  property  covered  by 
and  embraced  in  said  general  lien  and  convertiole  mortgage  before 
any  claims  of  the  holders  of  said  general  lien  and  convertible  mortgage 
bonds  either  for  the  payment  of  the  principal  thereof  or  interest 
thereon  and  that  any  money  so  borrowed  and  applied  for  such  purpose 
may  be  secured  by  a  charge  and  a  burden  upon  tne  subordinate  mterest 
represented  bv  said  general  lien  and  convertible  mortgage  both  as  to 
the  corpus  of  said  property  and  as  to  the  incomes  and  revenues 
derived  therefrom. 

Twenty-third.  Your  petitioner  further  shows  that  one  of  the  pur- 
poses, if  not  the  principal  purpose,  of  the  application  for  the  appoint- 
ment of  a  receiver  herein  was  to  preserve  and  protect  the  property 
covered  by  said  general  lien  and  convertible  mortgage  as  a  going  con- 
-cem  so  that  its  earning  capacity  could  be  fully  maintained  ana  pre- 
served to  the  end  that  the  value  of  the  trust  estate  of  said  general  lien 
And  convertible  mortgage  might  be  best  maintained  and  conserved 
and  its  earning  capacity  oe  continued  for  the  benefit  of  the  holders  of 
said  general  lien  and  convertible  mortgage  bonds,  as  well  as  for  the 
benefit  of  the  holders  of  all  prior  and  suDsequent  liens  and  charges, 
and  that  such  purpose  can  be  best  accomplished,  as  your  petitioner  is 
informed  and  believes,  by  avoiding  and  preventing  any  default  by  the 
defendant  company  in  any  covenant  or  provision  contained  in  its  first 
mortgage  or  any  or  said  underlying  mortgages  which  would  permit  or 
allow  such  action  by  the  trustees  of  any  of  said  mortgages  resulting  in 
A  dismemberment  and  disintegration  of  the  mortgaged  railroads  and 
property  and  impairment  or  destruction  of  the  earning  capacity 
thereof. 

Twenty-fourth.  Your  petitioner  further  alleges  upon  information 
and  belief  that  the  net  revenues  and  income  or  the  mortgaged  prop- 
erty and  premises  arising  from  time  to  time  will  provide  ample  and 
sulHcient  funds  to  pay  and  discharge  all  interest  upon  unclerlying 
bonds  and  other  fixed  charges — except  the  interest  installment 
maturing  upon  said  first  mortgage  bomls  on  April  1,  1908 — without 
the  necessity  of  resorting  to  the  Dorrowing  of  funds  by  said  receiver 
for  that  puipose  and  will  also  be  amply  sufficient  to  meet  and  pav  any 
interest  which  may  become  due  and  payable  upon  any  certificates 
which  may  be  issued  by  the  receiver,  as  herein  prayed,  after  paying 
and  discharging  all  necessary  operating  expenses,  taxes,  costs  of 
receivership  ana  other  charges  in  connection  with  the  operation  and 
management  of  the  trust  estate. 

Twenty-fifth.  Your  petitioner  further  alleges  that  jn  and  by  the 
terms  of  said  general  lien  and  convertible  mortgage  it  is  provided  that 
the  defendant  company  may,  at  any  time  before  full  payment  of  said 
general  lien  and  convertible  mortgage  bonds  and  whenever  it  may 
deem  it  expedient  for  the  better  protection  and  security  of  said  bonds, 
surrender  and  deliver  to  the  trustee  of  said  general"  lien  and  con- 
vertible mprtgage  full  possession  of  the  whole  or  any  part  of  the 
property,  premises,  and  interests  conveyed  thereby,  and  that  said 
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mortgage  further  provides  that  in  the  event  of  default  in  the  payment 
of  interest  upon  said  general  lien  and  convertible  mortgage  bonds  in 
accordance  with  the  terms  thereof  the  trustee  may  forthwith  enter 
into  possession  of  all  or  any  part  of  the  railroads,  property,  franchises, 
and  premises  conveyed  by  said  mortgage  and  that  in  the  event  of  pos- 
session being  taken  or  had  by  the  trus^e  under  either  of  the  methods 
prescribed  in  said  mortgage  as  above  stated  said  trustee  is  empowered 
to  collect  and  receive  all  tolls,  earnings,  incomes,  rents,  issues,  and 
profits  of  said  mortgaged  premises  and  to  make  all  payments  which 
would  constitute  charges  prior  to  the  pa^^ment  of  the  principal  or 
interest  of  said  general  lien  and  convertible  mortgage  bonds,  which 
prior  charges  would  include  interest  upon  the  first  mortgage  bonds  of 
the  defenaant  company;  and  your  petitioner  further  alleges  that 'in 
and  by  said  general  lien  and  convertible  mortgage  it  is  provided  that 
upon  Sling  a  bill  in  equity  or  upon  other  commencement  of  judicial 
proceedings  by  the  trustee  of  said  mortgage  said  trustee  snail  be 
entitled  to  the  appointment  of  a  receiver  of  the  mortgaged  premises 
and  of  the  tolls,  earnings,  and  revenues  thereof,  and  to  the  application 
by  such  receiver  of  the  net  income  of  said  mortgaged  premises  in 
accordance  with  the  trusts  set  forth  and  prescribed  in  said  mortgage. 
Twenty-sixth.  Your  petitioner  further  alleges  and  shows,   upon 
information  and  belief,  that  it  is  for  the  best  interests  of  the  trust 
estate  in  the  possession  of  the  receiver  herein  that  said  receiver  be 
authorized  and  empowered  to  borrow  a  sufficient  sum  of  monev  to 
satisfy  and  discharge  the  instalment  of  interest  maturing  on  April 
1,  1908,  upon  the  first  mortgage  bonds  of  the  defendant  company, 
said  instalment  of  interest  amounting  to  $850,360,  and  to  charge  the 
net  earnings  and  revenues  of  said  company,  as  well  as  the  corpus  of 
the  trust  estate  of  said  general  lien  and  convertible  mortgage,  for  the 
repayment  of  the  same,  and  your  petitioner  alleges  and  shows  that  by 
80  doing  and  by  avoiding  a  default  in  the  payment  of  said  instalment 
of  interest  upon  said  first  mortgage  bonds  and  its  necessary  conse- 
quences, the  amount  of  the  lien  imposed  by  reason  of  such  borrowing 
would  be  equivalent  solely  to  the  amount  of  the  hen  satisfied  and  dis- 
charged by  the  payment  of  said  interest  instalment  upon  said  first 
mortgage  bonds,  and  that  such  action  would  further  prevent  the 
necessary  costs  and  expenses  incident  to  the  foreclosure  of  said  first 
mortgage  for  failure  to  pay  said  instalment  of  interest  or  to  any 
action  taken  by  the  trustee  thereunder  upon  such  default. 

Your  petitioner  further  alleges  that  tne  situation  as  set  forth  in 
^Ws  petition  is,  in  the  opinion  of  your  petitioner,  of  such  vital  im- 
portance to  the  holders  of  general  lien  and  convertible  mortgage 
bonds,  represented  by  your  petitioner,  as  trustee,  that  your  peti- 
tioner would  be  grossly  derelict  in  the  discharge  of  its  duties  upon  the 
facts  and  information  possessed  by  it  if  it  stood  idly  by  and  permitted 
^he  interest  upon  said  first  mortgage  bonds  to  5j:o  unpaid  without'fully 
advising  and  mforming  the  court  of  the  situation  and  making  applica- 
tion as  herein  prayed. 

Twenty-seventh.  Your  petitioner  further  alleges  that  any  claims 
which  may  be  pending  against  the  defendant  company,  the  holders 
^Weof  may  insist  that  the  same  are  entitled  to  priority  over  any  and 
^U  mortgages  upon  all  or  any  portion  of  the  railroads  and  property  of 
^te  defendant  company,  can  not  be  affected  by  the  application  of 
future  earnings  to  prevent  and  avoid  a  default  on  the  first  mo^V^'fti^'s^ 


36  COMPMANOB  WITH   ACT  TO  BEGULATB   COMMBBCB. 

bonds  of  the  defendant  company  for  the  reason  that  if  the  said  claims 
or  any  of  them  shall  finally  be  sustained  and  adjudged  to  be  prefer- 
ential claims  the  holders  tnereof  will  be  entitled  to  the  payment  of 
the  same,  as  such  preferential  claims,  out  of  the  corpus  of  tne  property 
upon  any  sale  pursuant  to  foreclosure  decree  prior  to  the  payment  of 
the  claims  of  the  holders  of  any  bonds  under  any  of  saia  mortgages 
upon  the  railroads  and  property  of  the  defendant  company. 

Twenty-eighth.  Your  petitioner  further  alleges  that  neretofore  and 
on  or  about  the  11th  day  of  March,  1908,  the  receiver  appointed 
herein  filed  in  this  cause  a  petition  setting  forth  the  situation  of  the 
defendant  company  with  reference  to  the  coal  lands  and  mining 
operations  owned  by  the  West  Virginia  Central  and  Pittsbure  Railway 
Company,  all  of  whose  capital  stock  is  deposited  and  pledged  witn 
the  trustee  of  the  first  mortgage  of  the  defendant  company  and  is  also 
a  portion  of  the  mortgaged  and  trust  estate  under  the  general  Hen 
and  convertible  mortgage  of  the  defendant  company;  in  said  petition 
it  is  alleged  that  said  coal  properties  and  the  revenues  derived  there- 
from form  a  substantial  and  valuable  portion  of  the  security  for  the 
bonds  of  the  defendant  company  issued  under  its  said  general  lien 
and  convertible  mortgage,  and  that  a  large  portion  of  the  funds  pro- 
vided through  the  initial  issue  of  said  first  mortgage  bonds  and  of  said 
general  Hen  and  convertible  mortgage  bonds  of  the  defendant  com- 
pany was  applied  and  used  in  the  acquisition  of  said  coal  lands  and 
minmg  operations  through  the  purchase  and  acquisition  of  the  capital 
stock  of  the  West  Virginia  Central  and  Pittsburg  Railway  Company, 
the  owner  of  said  coal  lands,  and  that  the  various  persons  and  corpo- 
rations, holders  for  value  of  said  general  lien  and^  convertible  mort- 
gage bonds,  purchased,  acquired,  and  hold  the  same  in  consideration 
of  the  security  afforded  for  the  payment  of  said  bonds,  and  the  interest 
thereon,  by  said  coal  lands  and  mining  operations,  and  the  revenues 
to  be  derived  therefrom. 

That  in  and  by  said  petition  it  was  prayed,  among  other  things, 
that  said  receiver  be  ordered  and  directed  to  continue,  or  direct  the 
continuance,  of  the  operation  of  said  coal  lands  and  mining  operations, 
and  to  collect  and  receive  the  tolls,  income,  and  earnings  denved  from 
such  operation,  and  to  pay  and  discharge  all  indebtedness  necessarily 
contracted  in  connection  therewith,  and  to  hold  and  apply  the  surplus 
revenues  resulting  from  such  operation  as  a  part  of  the  mortgaged  or 
trust  estate  in  the  possession  of  said  receiver,  subject  to  the  further 
order  and  direction  of  this  court. 

That  upon  the  filing  of  said  petition  an  order  was  entered  on  the 
11th  day  of  March,  1908,  by  this  court,  and  therein  prayed,  and  said 
receiver  was  directed  to  hold  and  apply  the  surplus  revenues  resulting 
from  the  operation  of  said  coal  lands  and  mining  operations  as  a  part 
of  the  mortgaged  or  trust  estate  in  the  possession  of  said  receiver,  sub- 
ject 1;o  the  lurther  order  and  direction  of  this  court. 

Twenty-ninth.  Your  petitioner  further  alleges  that  in  its  bill  of 
complaint  filed  herein,  reference  is  made  to  a  certain  act  of  Congress 
approved  June  29,  1906,  in  which  it  is  provided,  among  other  things, 
as  follows: 

From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall  be  unlawful  for  any 
railroad  company  to  transport  from  any  State,  Territorv.  or  the  District  of  Columbia, 
to  any  other  State,  Territory,  or  the  District  of  Columbia,  or  to  any  foreign  country, 
any  article  or  commodity  other  than  timber  and  the  manufactured  producta  thexeo^ 
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manufactured,  mined  or  produced  by  it  or  under  its  authority,  or  which  it  may  own  or 
hold  in  part,  or  in  which  it  may  have  any  interest,  direct  or  indirect,  except  such  arti 
cles  or  commodities  as  may  be  necessary  and  intended  for  its  use  in  the  conduct  of  its 
business  as  a  common  earner. 

Thirtieth.  Your  petitioner  further  alleges,  upon  information  and 
belief,  that  as  soon  as  the  act  of  Congress  above  mentioned  becomes 
effective,  to  wit,  on  the  1st  day  of  May,  1908,  the  Attorney-General 
of  the  United  States  contemplates  the  institution  of  appropriate  pro- 
ceedings to  test  the  validity,  constitutionality,  and  applicability  of 
said  act  of  Congress  as  affecting  various  common  carriers  engaged  in 
the  business  of  interstate  commerce,  to  the  end  that  an  early  and 
speedy  determination  of  said  questions  may  be  had  bv  the  Supreme 
Court  of  the  United  States,  so  that  due  compliance  and  observance  of 
said  act  of  Congress,  so  far  as  the  same  is  ultimately  held  to  be  appli- 
cable and  enforceable,  may  be  had  by  all  corporations  affected  by  the 
same.  And  your  petitioner  further  alleges  that  in  its  judgment  no 
steps  or  proceedings  should  be  instituted  or  taken  in  this  cause 
-which  would  conflict  with  or  prevent  the  speedy  and  early  consumma- 
tion of  the  plans  and  steps  to  oe  taken  by  tne  duly  constituted  authori- 
ties of  the  United  States  for  the  above  purposes,  or  that  would 
embarrass  said  authorities  in  the  steps  and  proceedings  so  to  be  insti- 
tuted and  which  might  result  in  a  confusion  of  orders  and  decrees. 

Your  petitioner  is  informed  and  believes  that  the  following  oflScial 
announcement  has  been  authorized  by  the  Attorney-General  of  the 
United  States  and  made  by  the  Department  of  Justice: 

What  is  generally  knoi^Ti  as  the  **  commodities  clause  "  of  the  Hepburn  bill,  approved 
June  29,  1906,  reads  as  follows: 

"From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall  be  unlawful  for  any 
railroad  company  to  transport  from  any  State,  Territory,  or  the  District  of  Columbia, 
to  any  other  State,  Territory,  or  the  District  of  Columbia,  or  to  any  foreign  country, 
any  article  or  commodity,  other  than  timber  and  the  manufactured  products  thereof, 
manufactured,  mined,  or  produced  by  it,  or  under  its  authority,  or  which  it  may 
own  in  whole,  or  in  part,  or  in  which  it  may  have  any  interest,  direct  or  indirect,  ex- 
cept such  articles  or  commodities  as  may  be  necessary  and  intended  for  its  use  in  the 
conduct  of  its  business  as  a  common  carrier." 

It  is  clear  that  this  clause,  if  valid,  will  make  it  impossible  for  many  railroads  which 
own  coal  mines  to  transport  the  coal  to  market  after  the  date  named,  and  it  is  under- 
stood that  some  of  these  railroads  have  been  advised  by  their  respective  counsel  that 
the  above  quoted  provision  of  law  is  unconstitutional.  The  Department  of  Justice 
^templates  the  institution  of  proceedings  as  soon  as  possible  after  the  date  named 
whereby  a  prompt  determination  of  this  question  by  the  Supreme  Court  of  the  United 
States  may  be  obtained.  It  is  expected  that  the  railroads  concerned  will  cooperate 
J^fh.  the  Government  to  this  end,  and  if  they  do  so  in  good  faith,  and  if  they  in  ^od 
™th  and  immediately  obey  the  decision  of  the  Supreme  Court  when  rendered,  it  is 
Dot  the  purpose  of  the  Department  of  Justice  to  prosecute  them  for  a  failure  to  comply 
^th  the  terms  of  the  act  pending  the  decision  of  the  Supreme  Court. 

Thirty-first.  Your  petitioner  is  advised  that  iii  the  opinion  of 
counsel  said  act  of  Congress  is  unconstitutional,  and  that,  if  held 
^0  be  constitutional,  the  same  is  not  applicable  to  the  situation 
^'  the  defendant  company  as  disclosed  by  the  record  in  this  case, 
-^d  your  petitioner  alleges  that  a  more  orderly  and  proper  determi- 
i^ation  of  tne  question  can  be  had  through  proceedings  instituted  by 
the  United  States  of  America,  as  aforesaid,  than  by  a  precipitation 
^  the  question  as  affecting  the  conditions  of  the  defendant  company 
by  other  and  different  proceedings  taken  at  the  instance  of  your 
petitioner  or  of  others  mterestecT  in  the  afiFairs  of  the  defendant 
company;  and  your  petitioner  further  alleges  that,  pending  the  final 
determination  of  said  question,  it  is  of  vital  importance  to  the 
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holders  of  all  mortgage  bonds  of  the  defendant  company  that  the 
operation  of  said  coal  lands  and  mining  operations  and  the  results 
thereof  be  separated  and  segregated  from  the  rest  of  the  property 
of  defendant  company  in  the  possession  of  the  receiver  herein,  and 
specifically  and  separately  set  apart  for  the  benefit  of  the  holders 
of  all  of  said  mortgage  bonds,  and  that  a  separate  and  distinct 
account  of  such  operations  be  had  and  made  to  this  court,  and  the 
net  revenues  resulting  therefrom  applied  specifically  for  the  benefit 
of  the  holders  of  all  mortgage  bonds  of  the  defendant  company  and 
of  any  receiver's  certificates  that  may  be  issued  as  hereinafter  prayed 
through  the  application  of  said  net  revenues  to  the  payment  of  the 
maturing  interest  upon  said  mortgage  bonds  and  to  the  payment 
of  any  such  receiver's  certificates  in  proper  order  of  priority.  And 
vour  petitioner  further  alleges  that,  in  the  operation  of  said  coal 
lands  and  mining  operations,  pending  the  final  determination  of 
the  above  question,  it  is  practicable  and  advisable  that  the  same 
should  be  operated  as  if  they  were  separate  and  distinct  and  inde- 
pendent properties;  and  that  it  is  entirely  practicable  that  the  said 
coal  properties  be  operated  under  separate  orders  of  this  court 
relating  solely  to  their  management  and  operation  as  if  the  same 
were  operated  under  entirely  different  and  distinct  ownership  and 
management  from  the  operation  of  the  railroad  properties  m  the 
possession  of  the  receiver  nerein,  as  to  the  operation  of  which  railroad 
properties  separate  and  distinct  orders  of  the  court  may  be  entered 
and  separate  and  distinct  accounts  of  operation  made  and  filed  by 
the  receiver  herein;  and  that  the  revenues  of  said  properties  may  be 
separately  stated  and  kept  and  separate  and  distinct  accounts  thereof 
rendered  to  this  court. 

Thirty-second.  Your  petitioner  further  alleges  that  inasmuch  as 
the  net  revenues  and  income  derived  from  the  operation  of  said  coal 
properties  are,  as  3^our  petitioner  has  alleged,  a  material  and  valuable 
part  of  the  security  for  all  mortgage  bonds  of  the  defendant  company, 
mcludins:  its  first  mortgage  bonds,  and  will  also  form  a  substantial 
part  of  the  security  for  any  receiver's  certificates  which  may  be  issued 
under  the  direction  of  this  court  as  prayed  by  this  petition,  it  is  proper 
and  right  that  said  net  revenues,  as  tlie  same  are  accumulated  from 
time  to  time,  be  paid  into  this  court  by  said  receiver  and  be  held  and 
applied  to  the  extent  thereof,  primarily  to  the  payment  of  the  accruing 
interest  upon  said  first  mortgage  bonds  of  tne  defendant  companv 
and  of  the  interest  and  principal  of  any  receiver's  certificate  whicn 
may  be  issued,  as  aforesaid,  for  the  purpose  of  meeting  and  paying 
interest  accruing  upon  said  first  mortgage  bonds,  and  that  the  surplus 
(if  any)  over  and  above  the  amount  necessary  to  meet  said  require- 
ments be  held  and  applied  under  the  direction  of  this  court  to  the 
payment  of,  interest  maturing  upon  the  general  Hen  and  convertible 
mortgage  bonds  of  the  defendant  company;  and  further,  that  if  any 
surplus  still  remains,  the  same  he  held  to  be  ultimately  applied  ami 
disposed  of  pursuant  to  the  further  order  and  direction  of  this  court. 

Wherefore,  your  petitioner  prays  that  the  receiver  herein  may  be 
ordered  and  directed  to  pay  the  interest  maturing  April  1,  1908,  upon 
the  outstanding  first  mortgao:e  bonds  of  the  defendant  company,  and 
that  said  receiver  be  authorized  and  empowered  to  borrow  for  said 
purpose  a  sufficient  sum  of  money  upon  receiver's  certificates  maturing 
on  or  before  September  30th,  1908,  and  bearing  interest  at  the  rate 
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of  six  per  cent  per  annum,  for  the  payment  of  the  principal  and  inter- 
est of  which  certificates  the  future  income  and  revenues  of  the  rail- 
roads and  property  in  the  possession  of  the  receiver,  after  paying  oper-^ 
ating  expenses,  taxes,  rentals,  interest  upon  underlying  bonds,  and 
other  proper  prior  charges,  shall  be  pledged;  and  that  said  certificates 
shall  gtlso  be  a  lien  upon  the  corpus  of  all  the  railroads,  property,  and 
franchises  covered  by  and  embraced  in  said  general  lien  ana  converti- 
ble mortgage  of  the  defendant  company  prior  and  superior  in  all 
respects  to  the  lien  of  said  general  lien  and  convertible  mortgage^ 
but  subordinate,  however,  to  the  hen  of  the  first  mortgage  of  said 
company  and  of  said  underlying  mortgages,  as  hereinbefore  set  forth, 
and  subordinate  further  to  every  other  claim  which  shall  ultimately 
be  held  entitled  to  priority  of  satisfaction  out  of  the  corpus  of  said 

Eroperty;  and  that  the  receiver  heretofore  appointed  in  this  cause 
e  ordered  and  directed  to  separately  operate  the  coal  properties 
and  operations  as  at  present  constituted  and  as  set  forth  in  the  record 
in  this  cause;  and  that  until  the  further  order  of  this  court  the  said 
coal  properties  and  coal  business  be  and  stand  segregated  and  seques- 
terea  and  be  operated  and  carried  on  for  and  in  the  exclusive  interest 
of  your  petitioner,  as    mortgagee,  and  the  net  revenues  thereof  be 
exclusively  appropriated  as  hereinafter  prayed,  and  to  this  end  that 
said  receiver  Keep  and  file  separate  and  distinct  accounts  and  reports 
of  the  operation  of  the  same  and  use  and  apply  the  gross  revenues 
arising  from  the  operation  of  said  coal  properties  to  the  payment  of 
all  necessary  expenses  of  operation  of  the  same  and  all  taxes  and 
proper  charges  m  respect  thereof,  and  deposit  the  amount  of  said 
revenues,  from  time  to  time,  in  separate  accounts  and  as  this  court 
may  direct;  and  that  said  net  revenues  so  derived,  as  well  as  any 
net  revenues  arising  from  the  operation  of  The  Davis  Coal  and  Coke 
Company,  be  separated  and  segregated  from  the  net  revenues  arising^ 
from  the    operation  of    the    railroads  and  other  properties  in  the 
possession  or  the  receiver  herein;  and  that  said  net  revenues  of  said 
coal  properties  be  applied  to  the  payment  of  the  interest  matur- 
ing upon  the  first-mortgage   bonds  of   the  defendant  company  as 
well  as  the  payment  of  the  principal  and  interest  upon  any  receiver's 
certificates  which  may  be  issued  as  herr^in  prayed,  and  the  surplus,  if 
wiy,  as  the  court  may  by  further  order  direct. 

Bowling  Green  Trust  Company, 

Trustee. 
United  States  of  America, 

State  of  New  York,  County  of  New  York,  sa: 
John  A.  Hilton,  being  duly  sworn,  deposes  and  says  that  he  is  vice- 

i ^resident  of  the  Bowling  Green  Trust  (Jompany,  the  petitioner  in  the 
<>rpgoing  petition;  that  he  signed  said  petition  and  caused  the  seal 
of  said  Bowling  Green  Trust  Company  to  be  attached  thereto  and  was 
J^d  is  duly  authorized  so  to  do  on  behalf  of  said  petitioner;  that  he 
has  read  the  foregoing  petition  and  knows  the  contents  thereof,  and 
^he  said  petition  is  true  to  his  own  knowledge  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  as  to  those 
blatters  he  beheves  it  to  be  true. 
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In  the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland. 

Bowling  Green  Trust  Company,  Trustee,  Complainant,  t;«.  West- 
ern Maryland  Railroad  Company,  Defendant. 

Order. 

Upon  reading  and  filing  the  petition  of  the  complainant  herein  ask- 
ing that  the  receiver  heretofore  appointed  in  this  cause  be  authorized 
and  empowered  to  borrow  a  sufficient  siun  of  money  to  pay  the  inter- 
est maturing  April  1st,  1908,  upon  the  outstanding  first-mortgage  bonds 
of  the  defendant  company,  and  to  issue  therefor  receiver's  certificates, 
and  for  other  relief;  and  on  motion  of  counsel  for  the  complainant, 
and  the  defendant.  Western  Maryland  Railroad  Company,  appearing 
by  counsel,  and  consenting  to  the  entry  of  an  order  grantmg  the  reli^ 
therein  prayed,  and  the  court  being  satisfied,  in  view  of  said  petition 
and  of  other  facts  appearing  from  the  record  herein,  that  it  is  a  proper 
exercise  of  its  discretion  and  power  in  the  premises  to  authorize  and 
direct  the  receiver  to  borrow  money  for  the  purposes  stated  in  said 
petition,  and  to  issue  receiver's  certfecates  ana  to  OTant  the  other  and 
further  relief  prayed  by  said  petition,  and  due  delioeration  being  had, 
it  is 

Orderedy  adjudgedy  and  decreed  by  the  court  that — 
The  receiver  heretofore  appointed  in  this  cause  be  and  he  is  hereby 
empowered  and  authorized,  m  order  to  pay  the  interest  maturing  on 
April  1st,  1908,  upon  the  outstanding  first-mortgage  bonds  of  Western 
Maryland  Railroad  Company,  and  tor  no  other  purpose,  to  make  and 
issue  his  certificates  of  indeotedness  as  such  receiver,  all  of  the  same 
date,  to  an  amount  not  exceeding  in  the  aggregate  the  sum  of  eight 
hundred  and  fifty  thousand  dollars  ($850,000);  that  said  certificates 
shall  be  made  payable  to  bearer,  principal  and  interest  being  payable 
in  gold  coin  or  the  United  States  of  the  present  standard  or  weight 
and  fineness,  at  the  city  of  New  York,  and  shall  boar  interest  at  the 
rate  of  six  per  cent  per  annum,  and  be  payable  in  monthly  install- 
ments of  one  hundred  and  forty  thousand  dollars  ($140,000)  on  the 
30th  day  of  April,  and  of  a  ljl:e  sum  on  each  succeeding  30th  day  of 
May,  June,  July,  and  August,  and  one  hundred  and  fifty  thousand 
dollars  ($150,000)  on  the  30th  day  of  September,  1908,  from  the  date 
thereof,  or  sooner  imder  the  order  of  this  court;  and  said  certificates 
may  be  sold  or  negotiated  for  not  less  than  the  par  value  thereof,  and 
shall  be  secured  as  to  the  payment  of  the  principal  and  interest  thereof 
by  a  first  and  paramount  hen  upon  the  future  income  and  revenues 
of  the  railroads  and  property  in  the  possession  of  the  receiver  after 
paying  operating  expenses,  taxes,  rentals,  interest  upon  underlying 
bonds  and  receivership  expenses,  prior  to  any  lien  upon  said  revenues 
of  the  general  lien  and  convertible  mortgage  of  the  defendant  com- 
pany, or  of  the  holders  of  bonds  secured  thereby  and  also  as  to  the 
revenues  accruing  subsequent  to  the  date  of  said  certificates  and 
before  the  respective  dates  of  their  maturity  a  prior  and  paramount 
lien,  and  further,  shall  constitute  a  lien  upon  the  corpus  of  all  the 
railroads,  property,  and  franchises  covered  and  embraced  in  said 
general  lien  and  convertible  mortgage  of  the  defendant  company  prior 
and  superior  in  all  respects  to  the  lien  of  the  said  general  Uen  and 
convertible  mortgage,  out  subordinate,  however,  as  to  the  corpus  of 
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said  property  to  the  lien  of  the  first  mortgage  of  the  defendant  com- 
pany and  of  the  underlying  mortgages  in  said  petition  set  forth,  and 
subordinate  further  to  anj  other  claim  which  shall  ultimately  be  held 
entitled  to  priority  of  satisfaction  out  of  the  corpus  of  said  property; 
that  such  certificates  shall  be  issued  in  such  numbers  ana  in  such 
amoimt  of  each  certificate  as  in  the  receiver's  discretion  will  best  sub- 
serve the  object  to  be  accomplished,  and  that  the  funds  realized  upon 
the  sale  and  negotiation  thereof  shall  be  applied  by  said  receiver  solely 
to  the  payment  of  the  interest  maturing  April  1st,  1908,  upon  the  out- 
standing first-mortgage  bonds  of  the  derendant  company  and  that 
said  certificates  shall  be  in  the  form  hereto  annexed;  and  upon  fully 
carrying  out  the  foregoing  directions*  of  this  order  the  receiver  shall 
file  his  report  of  his  doin^  thereimder. 

It  is  further  ordered,  Mjvdged,  and  decreed  that,  imtil  the  further 
order  and  direction  of  this  court,  the  coal  properties  and  coal  business 
of  the  defendant  company,  as  the  same  is  described  in  said  petition 
and  as  set  forth  in  the  record  of  this  cause,  be  separately  operated  and 
be  and  stand  segregated  and  sequestered  and  be  operated  and  carried 
on  for  and  in  the  exclusive  interest  of  the  petitioner  as  mortgagee,  and 
the  net  revenues  thereof,  as  well  as  any  net  revenues  arising  from  the 
operation  of  the  Davis  Coal  and  Coke  Company,  be  separated  and 
segregated  from  the  net  revenues  arising  from  the  operation  of  the 
rawoads  and  other  properties  in  the  possession  of  the  receiver  herein; 
and  that  said  net  revenues  of  said  coal  properties  and  coal  business 
be  applied  to  the  payment  of  the  interest  maturing  upon  the  first 
mor^^e  bonds  of  the  defendant  companjr,  as  well  as  the  payment  of 
the  principal  and  interest  upon  any  receiver's  certificates  issued  as 
herein  authorized,  and  the  surplus,  if  any,  as  this  court  may  by 
further  order  direct;  and  that,  to  this  end,  said  receiver  keep  and  file 
separate  and  distinct  accoimts  and  reports  of  the  operation  of  the 
same,  and  use  and  apply  the  gross  revenues  arising  from  the  operation 
of  the  coal  properties  and  coal  business  to  the  payment  of  all  necessary 
expenses  or  operation  of  the  same  and  all  taxes  and  proper  charges 
in  respect  thereof,  and  that  the  amoimt  of  said  revenues  be  deposited 
from  time  to  time  in  separate  accounts  and  as  this  court  may  direct : 
*nd,  further,  that  said  net  revenues  accruing  prior  to  the  date  or 
jnaturity  of  the  receiver's  certificate  issued  as  by  this  order  author- 
ized be  primarily  appUed  to  the  payment  and  satisfaction  of  the 
principal  and  interest  of  said  receiver's  certificates. 

Thos.  J.  Morris,  Judge. 
March  27,  1908. 

No. $ 


Western  Maryland  Railroad  Company.     Receiver's  Certificate. 

This  is  to  certify  that  the  imdersigned,  Benjamin  F.  Bush,  as  re- 
viver of  the  railroads  and  property  of  Western  Maryland  Railroad 
^mpany,  heretofore  appointed  in  a  certain  cause  pending  in  the 
•  ^uit  court  of  the  United  States  for  the  district  of  Maryland  wherein 
Bowling  Green  Trust  Company,  trustee,  is  a  complainant,  and  West- 
^  Maryland  Railroad  Company  is  defendant,  which  is  numbered  32 
^  the  docket  of  said  court,  and  also  as  receiver  of  the  property  of 
Western  Maryland  Railroad  Company,  heretofore  appointed  m  & 
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certain  cause  pending  in  the  circuit  court  of  the  United  States  for 
the  district  of  Maiyland  wherein  Bowling  Oeek  Trust  Company  is 
complainant  and  Western  Maryland  Railroad  Company  is  defendant, 
which  is  numbered  33  on  the  docket  of  said  court,  and  not  individually 

is,  for  value  received,  indebted  to  the  bearer  hereof  in  the  sum  of 

dollars,  payable  in  gold  coin  of  the  United  States  of  the  present 

standard  or  weight  and  fineness  at  the  city  of  New  York  on , 

or  sooner  as  hereinafter  provided,  with  interest  thereon  from  the  date 

hereof  at  the  rate  of  six  per  cent  per  annum,  payable  on 30. 

1908,  or  upon  the  prior  payment  of  the  principal  hereof  in  like  gold 
coin.  This  certificate  is  part  of  an  issue  of  sundry  certificates  of 
like  tenor  and  date  and  in  varying  amounts,  not  exceeding  in  the 
aggregate  the  sum  of  eight  hundred  and  fifty  thousand  dollars 
($850,000),  and  serially  numbered,  authorized  by  orders  entered  by 
the  United  States  circuit  court  for  the  district  of  Maryland,  in  the 
causes  above  mentioned,  on  the  twenty-seventh  day  of  March,  nine- 
teen hundred  and  eight,  and  represents  a  part  of  tne  certificates  au- 
thorized by  said  orders  to  be  made  and  issued  by  the  undersigned,  as 
receiver  as  aforesaid,  and  of  the  loan  represented  thereby,  for  the  pur- 
pose of  payinor  the  interest  maturing  April  first,  nineteen  hundred  and 
eight,  upon  the  outstanding  first  mortgage  bonds  of  Western  Mary- 
land Railroad  Company,  by  the  terms  of  which  orders  said  loan  and 
the  certificates  issued  in  representation  thereof  are  declared  to  be 
secured  as  to  the  payment  of  the  principal  and  interest  thereof  by  a 
lien  upon  the  net  revenues  of  the  property  in  the  possession  of  the 
receiver  prior  and  paramount  to  any  lien  upon  saia  revenues  of  the 
general  hen  and  convertible  mortgage  of  said  company,  and  as  to  said 
net  revenues  accruing  subsequent  k)  the  date  of  this  certificate  and 
before  the  date  of  its  maturity  by  a  prior  and  paramount  lien,  and 
further,  are  secured  by  a  lien  upon  tne  coq)us  of  all  the  railroads, 
property,  and  franchises  covered  and  embraced  in  said  general  lien 
and  convertible  mortgage  prior  in  all  respects  to  the  lien  of  said  gen- 
eral lien  and  convertible  mortgage,  but  suosequent,  however,  as  to  the 
corpus  of  said  property  to  the  Hen  of  said  first  mortgage  and  to  any 
other  claim  which  shall  ultimately  be  held  entitled  to  priority  of  satis- 
faction out  of  the  corpus  of  said  property.  This  certificate  may  be 
paid  before  maturity  under  the  direction  of  said  court.  This  certifi- 
cate and  all  rights  and  lien  thereunder  shall  be  transferable  by 
delivery. 

In  witness  whereof  the  said  undersigned  receiver  has,  pursuant  to 
the  orders  of  the  court  hereinbefore  recited,  hereunto  set  his  hand 
and  seal  the  first  day  of  April,  nineteen  hundred  and  eight. 


As  Receiver  of  the  Property  of  Western  Maryland 

Railroad  Company,  as  aforesaid. 


60th  Conobess,  )  SENATE.  j  Document 

1st  Session.     J  ]    No.  479. 


OKDINANCE  OF  EXECUTIVE  COUNCIL  OF  PORTO  RICO  AMENDING  FRAN- 
CHISE GRANTED  TO  W.  S.  H.  LOTHROP,  SO  AS  TO  EXTEND  TIME  FOB 
CONSTRUCTION  OF  ELECTRIC  STREET  RAILWAY  AT  PONCE. 


MESSAGE 

FROM  THE 


PRESIDENT  OF  THE  UNITED  STATES, 

TRANSMITTING 

A  OOFY  OF  AN  OBDINANCE  AMENDING  AN  OKDINANCE  PASSED 
BY  THE  EXECUTIVE  COUNCIL  OP  POKTO  BICO  APBIL  19,  1907, 
KNTITIiED  ''AN  ORDINANCE  SUPPLEMENTARY  TO  AN  OBDI- 
KANCE  ENTITLED  'A  FRANCHISE  GRANTING  TO  W.  S.  H. 
liOTHROP,  HIS  HEIRS,  SUCCESSORS,  AND  ASSIGNS,  THE  RIGHT 
TO  CONSTRUCT  AND  OPERATE  AN  ELECTRIC  STREET  RAILWAY 
or  CERTAIN  STREETS  IN  THE  CITY  OF  PONCE  AND  BETWEEN 
THE  CITY  OF  PONCE  AND  THE  PLAYA  THEREOF,'  PASSED  BY 
THE  EXECUTIVE  COUNCIL  ON  THE  27TH  DAY  OF  FEBRUARY, 
1901." 


Mat  14,  1908. — Read;  referred  to  the  Committee  on  Pacific  Islands  and  Porto  Rico 

and  ordered  to  be  printed. 


i 

\ 


To  the  Senate  cmd  House  of  Representatives: 

In  accordance  with  section  32  of  an  act  of  Congress  entitled  *'An 
act  teiliporarily  to  provide  revenues  and  a  civil  government  for  Porto 
Rico,  and  for  other  purposes,"  approved  April  12,  1900,  and  section  2 
of  the  joint  resolution  amending  said  act,  approved  May  1,  1900,  I 
transmit  herewith  copy  of  an  ordinance  amending  an  ordinance  passed 
by  the  executive  council  of  Porto  Rico  April  19,  1907,  entitled  ''An 
ordinance  supplementary  to  an  ordinance  entitled  'A  franchise  grant- 
ing to  W.  S.  H.  Lothrop,  his  heirs,  successors,  and  assigns,  the  right  to 
construct  and  operate  an  electric  street  railway  in  certain  streets  in 
the  city  of  Ponce  and  between  the  city  of  Ponce  and  the  playa  thereof,' 
passed  by  the  executive  council  on  the  27th  day  of  Februar3%  1901." 

Theodore  Roosevelt. 

The  White  House,  May  U,  1908. 


S  ORDINANCE   OP  BXEOUTIVB   COUNCIL   OF  POBTO   RICO. 

AN  ORDINANCE  Amending  an  ordinance  passed  by  the  Executive  CSoandl  of 
Porto  Rico  April  19,  1907,  entitled  ''An  ordinance  supplementary  to  an  ordinance 
entitled  'A  franchise  granting  to  W.  S.  H.  Lothrop,  his  heirs,  Buccessors,  and 
assigns,  the  ri^ht  to  construct  and  operate  an  electric  street  railway  in  certain 
streets  in  the  aty  of  Ponce  and  between  the  city  of  Ponce  and  the  playa  tbereof,' 
passed  by  the  Executive  Council  on  the  27th  day  of  February,  1901/' 

Be  it  ordaiTted  and  enacted  hy  the  executive  Council  of  Porto  Rico. 

Section  1. — ^That  the  period  of  time  within  which  the  coDstruction 
of  a  line  of  electric  street  railway  from  the  Playa  de  Ponce,  Porto 
Rico,  to  a  point  near  what  is  known  as  '^Penoncilla  Point"  on  the 
lands  of  the  Ponce  Railway  and  Light  Company,  where  it  is  proposed 
to  construct  a  wharf,  or  pier,  and  other  structures,  must  be  completed 
in  accordance  with  the  provisions  of  an  ordinance  passed  by  the  Exec- 
utive Council  April  19,  1907,  entitled  "An  ordinance  supplementary 
to  an  ordinance,  entitled:  'A  franchise  granting  to  W.  S.  H.  Lothrop, 
his  heirs,  successors  and  assigns,  the  right  to  construct  and  operate  an 
electric  street  railway  in  certain  streets  in  the  city  of  Ponce  and 
between  the  city  of  Ponce  and  the  Playa  thereof,'  passed  by  the  Exec- 
utive Council  on  the  27th  day  of  February,  1901,"  is  hereby  extended 
for  the  period  of  one  rear  from  the  time  limited  in  said  ordinance. 

Sec.  2.  That  the  Ordinance  heretofore  passed  by  the  Executive 
Council  of  Porto  Rico  authorizing  the  construction  of  the  said  line 
of  electric  street  railwav  shall  remain  and  be  in  full  force  and  effect 
as  to  all  of  its  terms  and  conditions,  with  the  exception  of  the  modifi- 
cation hereby  made  in  the  time  for  the  completion  of  the  said  1  ne  of 
railway. 

Done  in  open  session  of  the  Executive  Council  of  Porto  Rico,  this 
sixteenth  day  of  April,  1908. 

(Signed)  W.  F.  Willouguby, 

President  of  the  Executive  Council, 

Approved  this  20th  day  of  April,  1908. 

(Signed)  Regis  H.  Post, 

Governor  of  Porto  Rico. 

Approved  this  11th  day  of  May,  1908. 

Theodoke  Roosevelt, 
President  of  the  United  States. 


The  People  of  Porto  Rico. 

OFFICE   of  the  secretary. 

I,  W.  F.  Willoughby,  secretary  of  Porto  Rico,  do  hereby  certify 
Uiat  the  foregoing  two  printed  pages  are  a  true  copy  of  an  ordinance 
entitled  "An  ordinance  amending  an  ordinance  passed  by  the  execu- 
tive council  of  Porto  Rico  April  19,  1907,  entitled  'An  ordinance  sup- 
Elementary  to  an  ordinance  entitled  'A  franchise  granting  to  W.  b. 
[.  Lothrop,  his  heirs,  successors,  and  assigns,  the  right  to  construct 
and  operate  an  electric  street  railway  in  certain  streets  in  the  city  of 
Ponce  and  between  the  city  of  Ponce  and  the  playa  thereof,'  passed 
by  the  executive  council  on  the  27th  day  of  February,  1901,' "  as  the 
said  ordinance  appears  upon  the  official  record  in  my  custody  of  the 
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prooeedines  of  the  executive  coudciI  of  Porto  Rico  at  a  meeting  held 
on  the  16Ui  day  of  April,  A.  D.  1908.  I  further  certify  that  the  said 
ordinance  was  duly  approved  by  the  governor  of  Porto  Rico  on  the 
20th  day  of  April,  A.  D.  1908,  as  appears  by  the  official  records  in 
this  office. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  the  great  seal 
of  Porto  Rico,  at  the  capital,  on  this  2l8t  day  of  April,  in  the  year  of 
our  Lord  nineteen  hundred  and  ei^ht,  and  of  the  independence  of  the 
United  States  the  one  hundred  and  thirty-third. 

[beau]  W.  F.  Willoughby, 

Secretary  of  Porto  Rico. 


60th Congress,  I  SENATE.  (Document 

.  M  Session.      |  (  No.  480. 


TRUSTEES  OF  PRESBYTERIAN  CHURCH,  MACON,  MO. 


X.BTTEB  FBOM  THE  ASSISTANT  CLEBK  OF  THE  OOUBT  OF  CLAIMS 
TRANSMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  COUBT  IN 
THE  CASE  OF  TBXJSTEES  OF  THE  PiSESBYTEBIAN  CHURCH  OF 
MACON,  MISSOUBI,  AGAINST  THE  UNITED  STATES. 


Mat  14, 1908. — Referred  to  the  Ck>mmittee  on  Claims  and  ordered  to  be  printed. 


Court  of  Claims,  Clerk's  Office, 

Washington^  May  13^  1908, 
Sir:  Pursuant  to  the  order  of  the  court,  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the 
United  States  Senate,  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

1  am,  very  respectfully,  youi-s, 

John  Randolph, 
Aasista/iit  Clerk  Court  of  Claims. 

Hon.  Chas.  W.  Fairbanks. 

President  ojtKe  Senate. 


rCouit  of  ClaimB.  CongresBional,  No.  12966.   Trustees  of  the  Preebyterlan  Church  of  Macon,  Miasourl, 

V.  The  United  States.] 

8TATBMBNT  OF  CASE. 

Thifl  iB  a  claim  for  use  of  and  damage  to  a  church  building  by  the  military  forces 
of  the  United  States  during  the  late  civil  war.  On  the  2d  day  of  March,  1907,  the 
United  States  Senate  referred  to  the  court  a  bill  in  the  following  words: 

"  [S.  6449,  Fifty-ninth  Congress,  first  session.] 

*'A  BILL  For  the  relief  of  the  trustees  of  the  Presbyterian  Church  of  Macon,  Missouri. 

**Beit  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Qmgress  assembled,  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, to  the  trustees  of  the  Presbyterian  Church  of  Macon,  Missouri,  the  sum  of  six 
hundred  dollars,  for  the  use  of  and  damage  to  their  church  property  by  the  military 
forces  of  the  United  States  during  the  late  civil  war." 

The  claimants  appeared  in  this  court  on  the  25th  day  of  April,  1907,  and  filed  their 
petition,  in  which  it  is  substantially  averred: 

That  daring  the  years  1863  and  1864  the  military  forces  of  the  United  States,  con- 
flicrting  of  the  Ninth  Missouri  Cavalry,  Forty -second  Missouri  Infantry,  Seventh  Iowa 
Cavalry,  First  Iowa  Infantry,  and  Col.  John  F.  Williams,  used  and  occupied  for 
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military  parpoeee  the  charch  building  belonging  to  the  Presbyterian  Chnrch  of 
Macon,  Mo. 

That  during  said  occupation  the  pews,  pulpit,  and  furniture  were  destroyed  and 
the  doors,  windows,  floor,  plastering,  and  weatherboarding  partially  destroyed. 

That  the  reasonable  rental  value  of  said  building  during  the  period  it  was  so  occu- 
pied, including  the  repairs  necessary  to  restore  the  building  to  the  condition  in 
which  it  was  at  the  time  the  said  military  forces  took  possession,  was  the  sum  of 
1600,  no  part  of  which  has  ever  been  paid. 

The  case  was  brought  to  a  hearing  on  loyalty  and  merits  on  the  4th  day  of  Mav, 
1908. 

G.  W.  Z.  Black,  esq.,  appeared  for  the  claimants,  and  the  Attorney-General,  by 
M.  L.  Blake,  esq.,  his  assistant,  and  under  his  direction,  appeared  for  the  defense 
and  protection  of  the  interests  of  the  United  States. 

The  court,  upon  the  evidence  adduced  by  the  claimants,  none  having  been  adduced 
by  the  defendants,  and  after  considering  the  briefis  and  arguments  of  counsel  on  both 
sides,  makes  the  following 

EnVDINOB  OF  FACT. 

I.  The  Presbyterian  Church  of  Macon,  Mo.,  as  an  organization,  was  loyal  to  the 
Government  of  the  United  States  throughout  the  late  civil  war. 

II.  During  said  period  the  military  forces  of  the  United  Stat<*s,  by  proper  authority, 
took  possession  of  the  church  building  described  in  the  petition  and  used  and  occu- 
pied it  as  a  barracks  and  commissary,  and  damaged  the  same.  The  reasonable  rental 
value  of  such  use  and  occupation,  together  with  the  damages  thereto  in  excess  of  ordi- 
nary wear  and  tear,  was  then  and  there  the  sum  of  six  hundred-dollars  ($600),  no 
part  of  which  appears  to  have  been  paid. 

III.  The  claim  herein  was  presented  to  the  Quartermaster-General  under  the  act 
of  July  4,  1864,  and  by  that  officer  disallowed  on  the  ground  of  the  disiloyalty  of  the 
congregation  of  this  church.  Thereafter  the  claim  was  presented  to  Congress  and 
by  resolution  of  the  Uiiite<l  States  Senate  referred  to  this  court  under  the  provisions 
oi  the  act  of  March  3,  1887,  as  set  forth  in  the  statement  of  the  case  herein. 

By  the  Court. 
Filed  May  11,  1908. 
A  tnie  copv. 

Test  this  13th  day  of  May,  1908. 
[seal.]  John  Randolph, 

Assistant  Clerk  Court  of  Claims. 


i 


60th  Congress,  I  SENATE.  \  Document 
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TRUSTEES  OF  HARPETH  ACADEMY,  FRANKLIN,  TENN. 


UBTTEB  FROM  THE  ASSISTANT  CliEBK  OF  THE  COUBT  OF  CLAIMS 
TBANdMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  COUBT  IN 
THE  CASE  OF  TBUSTEES  OF  HABPETH  ACADEMY  OF  FBANKLIN^ 
TENNESSEE,  AGAINST  THE  UNITED  STATES. 


Mat  14,  1908. — Referred  to  the  Committee  on  Claims  and  ordered  to  be  printed. 


Court  of  Claims,  Clerk's  Office, 

Washington,  May  13,  1808. 
Sir:  Pursuant  to  the  order  of  the  court,  I  tran.smit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
ctiuse,  which  case  was  referred  to  this  court  b}'  resolution  of  the 
United  States  Senate  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  j^ours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims, 
Hon.  Chas.  W.  Fairbanks, 

President  of  the  Senate. 


[Court  of  Claims.    Confln*essional,  No.  13001.    Trustees  of  Harpeth  Academy,  of  Franklin,  Tenn.,  v. 

the  United  States.] 

STATEMENT  OF  CASE. 

This  is  a  claim  for  the  use  and  destruction  of  an  academy  building  by  the  military 
forces  of  the  United  States  during  the  late  civil  war.  On  the  2d  day  of  March,  1907, 
the  United  States  Senate  referred  to  the  court  a  bill  in  the  following  words: 

'•[S.  7081,  Fifty-ninth  Congress,  second  session.] 

•*A  bill  For  the  relief  of  the  trustees  of  Ilarpeth  Academy,  of  Franklin,  Williamson  County» 

Tc'unes.see. 

'*Be  ii  enacled  by  the  Senate  and  Houfte  of  Representatives  of  the  United  States  oj 
America  m  Com/ress  assemhledy  That  the  Secretary  of  the  Treasury  be,  and  he  is 
hereby,  authorized  and  directed  to  pay,  ou*  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  to  the  trustees  oi  Harpeth  Academy,  of  Franklin,  Williamson 
County,  Tennessee,  the  sum  of  ten  thousand  dollars,  for  use  and  destruction  of  their 
academy  property  by  the  military  forces  of  the  United  States  during  the  late 
civil  war.*  • 

The  claimants  appeared  in  this  court  on  the  24th  day  of  August,  1907,  and  filed 
their  petition  in  which  it  is  substantially  averred: 

That  during  the  late  civil  war,  and  in  the  fall  of  1863,  the  military  forces  of  the 
United  States,  under  command  of  Gen.  Gordon  Granger,  took  possession  of  the  col- 
lege building  of  the  Harpeth  Academy  at  Franklin,  Tenn.,  and  used  and  occupied 
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the  same  for  military  parpoeee.  That  daring  the  occopation  thereof  the  laid  baild- 
ing  was  destroyed  by  iire.  That  thereafter  the  said  military  forces  of  the  United 
Slates  removed  the  brick  and  other  material  in  said  building  which  were  not 
destroyed  by  the  fire  and  appropriated  the  same  to  the  use  of  the  Army  in  the  con- 
struction of  buildings,  etc.  That  said  building  at  the  time  of  its  destruction  as  afore- 
said was  reasonably  worth  the  sum  of  $10,000,  no  part  of  which  has  eyer  been  paid. 

The  case  was  brou  'tu  to  a  hearing  on  loyalty  and  merits  on  the  4th  day  of  May, 
1908. 

6.  W.  Z.  Black,  esq.,  appeared  for  the  claimants,  and  the  Attorney-General,  by 
George  £.  Boren,  esq.,  his  assistant  and  under  his  direction,  appeared  for  the  defense 
and  protection  of  the  interests  of  the  United  States. 

The  court ,  upon  the  eyidenoe  adduced  by  the  claimant,  none  being  adduced  by 
the  defendants,  and  after  considering  the  briefs  and  aiguments  of  counsel  on  both 
flidea,  make  the  following 

UNDINOS  OF  PACT. 

I.  Harpeth  Academy,  of  Franklin,  Tenn.,  as  an  oij^ization,  was  loyal  to  the 
Goyemment  of  the  United  States  throughout  the  late  ciyil  war. 

II.  Durinff  said  war  and  while  the  military  forces  of  the  United  States  were  in 
possession  of  the  building  described  in  the  petition  and  using  the  same  as  a  barracks 
for  troops  (the  building  naying  been  used  and  occupied  as  an  academy  for  school 
purposes)  tne  same  was  burned  and  destroyed.  The  eyidence  does  not  disclose  the 
origin  of  the  fire,  nor  whether  accidental  or  otherwise.  The  reasonable  yalue  of  the 
building  so  destroyed  at  the  time  and  place  was  the  sum  of  forty-fiye  hundred  dollars 
($4»500),  no  part  of  which  appears  to  naye  been  paid. 

III.  The  claim  herein  was  neyer  presented  to  any  officer  or  Department  of  the 
Goyemment  prior  to  its  presentation  to  Ck>ngreBS  and  reference  to  this  court  by  reso- 
lution of  the  tJnited  States  Senate,  as  hereinbefore  set  forth  in  the  statement  of  the 
case,  and  no  reason  is  adduced  showing  why  the  claim  was  not  earlier  presented. 

Bt  thk  GoaBT. 
FUedMay  11, 1908. 
A  true  copy. 

Test  this  Idth  day  of  May,  1908. 
[sxAL.]  John  Randolph, 

Atiiitant  Clerk  Cowrl  of  OEotms. 
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JOINT  RESOLUTION  FOR  THE  ENROLLMENT  OF  CERTAIN 
PERSONS  AS  MEMBERS  OF  THE  OSAGE  TRIBE  OF  INDIANS, 
AND  FOR  OTHER  PURPOSES. 


Committee  on  Indian  Affaibs, 

United  States  Senate, 

AprH  S9,  1908. 

The  committee  met  at  1.30  p.  m. 

Present:  Senators  Clapp  (chairman),  Gamble,  Sutherland,  Brande- 
gee,  Curtis,  Brown,  Dixon,  Paynter,  Taylor,  Owen,  and  Bankhead. 

Messrs.  L.  J.  Miles,  J.  J.  Hemphill,  T.  J.  Leahy,  Charles  J.  Kappler, 
and  Charles  H.  Merillat  were  in  attendance. 

The  Chairman.  This  hearing  is  in  regard  to  Senate  resolution  70, 
introduced  by  Mr.  Gore,  of  Oklahoma. 

Senator  Owen.  Mr.  Chairman,  I  have  the  resolution  and  the  report 
from  the  Department  concerning  the  same,  and  all  the  Department 
papers,  and  1  ask  that  they  be  printed  at  the  beginning  of  the  record. 

The  Chairman.  They  will  be  received  and  prmted  as  requested. 

The  papers  referred  to  are  as  follows: 

Department  op  the  Interior, 

Washington,  March  SI,  1908. 
Hon.  Moses  E.  Clapp, 

Chairman  Committee  on  Indian  AffairSj  United  States  SeruUe. 
Sir:  I  am  in  receipt  of  your  letter  referring  for  a  report  a  copy  of  S.  R.  70,  beinff  a 
''Joint  resolution  for  the  enrollment  of  certain  persons  as  members  of  the  Osage  tnoe 
of  Indians,  and  for  other  purposes. ' '    You  request  a  report  thereon  for  the  information 
of  your  commfttee. 

The  resolution  authorizes  and  directs  the  Secretary  of  the  Interior  to  cause  to  be 
placed  on  the  roll  of  the  Osae;e  tribe  of  Indians,  provided  for  in  the  act  of  June  28. 1906 
(34  Stat  .L.,  539),  known  as  tne  Osage  allotment  act,  the  names  of  37  persons,  as  follows: 


1. 

2. 

3. 

4. 

6. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14 


Mrs.  Jane  Appleby. 
Addie  May  Auld. 


20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 


Archie  William  Auld. 

Harry  Auld. 

Flora  Auld. 

Pearl  Callahan. 

Simon  Clavier. 

Marv  J.  R.  Crump. 

Pauline  Crump. 

Edward  R.  Crump. 

Maudie  Fronkier. 

Panzy  Fronkier. 

Virgil  Herrard. 

George  Arthur  Hunt. 
15.  Johti  Thomas  Hunt. 
36.  Thomas  John  Hunt. 

17.  Mary  Elizabeth  Hunt. 

18.  Rhody  May  Hunt. 

19.  William  T.  Hunt. 

The  resolution  provides  further: 

"And  in  order  that  said  persons  may  receive  benefits  from  the  Osa£^  lands  equal  to 
other  members  of  the  tribe,  the  Secretary  of  the  Interior  is  authorized  and  directed  to 
ascertain  and  pay  to  each  of  them  the  difference  in  value  between  the  allotments  they 
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Angeline  James. 
Nora  James. 
Chlora  Loveland. 
Hattie  McCrary. 
Mamie  McCrary. 
Rosa  Marr. 
Ola  Martin. 
Blon  Pappan. 

28.  Justin  Pappan. 

29.  Moses  Plomondon. 

30.  Peter  M.  Revard. 

31.  G.  J.  Stratton. 

32.  Jerald  Stratton. 
Theresa  Stratton. 
Therma  Stratton. 
Floyd  Stratton. 
Grace  Stratton. 


33. 
34 
35. 
36. 


37.  Thelma  Stratton. 


r 
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may  receive  and  that  of  the  average  allotments  to  other  members  of  said  tribe,  and  the 
Secretary  of  the  Interior  is  hereby  empowered  and  directed  to  use  so  much  of  the  funds 
of  the  Osage  tribe  gB  may  be  necessary  to  pay  the  difference  in  the  value  of  the  allot- 
ments and  to  give  the  persons  named  herein  equal  benefits  in  every  respect  with  other 
members  of  said  tribe.  ' 
Agreeably  to  your  request,  the  cases  are  considered  seriatim,  as  follows: 

JANE   APPLEBY   (NO.  1). 

The  facts  show  that  Jane  Appleby  is  a  white  woman  of  Irish  descent,  75  years  old, 
who  came  with  her  parents  to  the  Osage  country  in  January,  1833,  and  in  1847  was 
married  to  a  half-breed  Osage  Indian  named  August  Captain,  and  it  is  claimed  she  was 
placed  upon  the  roll  of  the  Osage  Indians  by  its  council  on  March  5,  1847.  Her  name 
appears  to  have  remained  there  until  1874,  when  it  was  dropped  for  some  reason  not 
given.  August  Captain  is  alleged  to  have  died  on  August  8, 1 878,  and  after  about  four- 
teen years  the  contestee  married  one  Luther  Appleby,  a  white  man. 

The  records  of  the  Department  show  that  this  woman,  of  far  more  intelligence  tlan 
the  average  Osage  Indian,  had  by  reason  of  her  lifetime  spent  among  tne  Osages, 
acquired  an  extensive  knowledge  as  to  what  persons  living  in  the  Osage  Nation  were 
entitled  to  enrollment  and  who  were  simply  wnite  intruders;  that  her  evidence  durine 
the  various  investigations  held  for  the  purpose  of  ascertaining  those  entitled  to  tribsd 
enrollment  was  extremely  valuable  in  deciding  the  rights  of  the  many  applicants  for 
enrollment,  and  that  she  did  a  great  deal  to  prevent  the  enrollment  of  persons  who 
were  not  properly  entitled. 

It  appears  also  that  the  name  of  Mrs.  Appleby  was  submitted  to  the  Osage  council  for 
consideration  on  November  28.  1904,  and  the  council  voted  unanimously  against  her. 
Her  application  was  then  brought  to  the  attention  of  the  Department,  which  felt  that 
the  tnoe  owed  her  a  debt  of  ^titude,  and  on  March  25,  1905.  directed  that  the  papers 
be  returned  to  the  agent,  with  the  suggestion  that  the  Osage  council,  in  view  of  the 
many  valuable  services  rendered  by  Mrs.  Appleby,  admit  her  to  the  rolls  to  share  in  the 
quarterly  cash  annuities  during  the  remainder  of  her  lifetime.  The  a^ent,  acting  in 
accordance  with  the  instructions   submitted  the  matter  to  the  council  on  June  12, 

1905,  and  fully  explained  the  feeling  of  the  Department;  but  the  council  refused  to 
consent  to  the  placing  of  the  name  of  Mrs.  Appleby  upon  the  Osage  roll. 

The  case  was  considered  by  the  Department,  which  on  August  12.  1905,  directed 
that  the  applicant  be  enrolled  '*to  share  in  the  quarterly  cash  annuities  of  the  Osage 
tribe  during  the  remainder  of  her  lifetime  with  the  understanding  that  such  annuities 
or  enrollment  shall  not  give  her  any  of  the  rights  and  privileges  enjoyed  by  the  full 
members  of  the  tribe,  or  that  shall  hereafter  he  enjoyed  by  such  members,  nor  shall 
give  her  anv  back  annuities  or  an  allotment  of  land  as  an  Osage  Indian." 

In  accordance  with  this  authority  the  name  of  Jane  Appleby  was  placed  upon  the 
annuity  roll  of  the  Osage  Nation  for  the  purjwse  of  receiving  annuities. 

The  act  of  June  28,  1906  (34  Stat.  L.,  539),  provides,  inter  alia: 

"That  the  roll  of  the  Osa^e  tribe  of  Indians  as  shown  by  the  records  of  the  United 
States  in  the  ofRce  of  the  Initod  States  Indian  agent  at  the  Osage  Agency,  Okla., 
*  *  *  is  hereby  declared  to  be  the  roll  of  said  tribe  and  to  constitute  the  legal 
membership  thereof.'* 

On  October  21,  1907,  the  Secretary  of  the  Interior  approved  a  recommendation 
from  the  Indian  Office  that  Jane  Appleby  be  not  permitted  to  have  any  share  in  the 
final  division  of  the  lands  and  moneys  of  the  Osage  tribe  of  Indians,  but  that  she  be 
permitted,  in  accordance  with  the  action  of  the  Department  on  August  12,  1905,  to 
receive  annuities  from  the  tribe  during  the  remainder  of  her  lifetime.  The  reasons 
for  the  conditional  enrollment  were  to  the  effect  "that  under  the  act  of  June  28, 

1906,  the  roll  of  the  Osage  tribe  of  Indians  consisted  of  those  names  which  were  shown 
to  be  entitled  to  be  thereon  by  the  records  of  the  United  States  in  the  office  of  the 
United  States  Indian  agent  at  the  Osage  Agency,  Okla.,  and  that  departmental 
instructions  of  August  12,  1905,  were  a  part  of  such  records,  and  it  was  shown  by  them 
that  Jane  Appleby  was  granted  pcnnission  to  share  only  in  the  quarterly  cash  annu- 
ities of  the  Osage  tribe  during  the  remainder  of  her  lifetime,  with  the  understanding 
that  such  annuities  or  enrollment  should  not  give  her  any  of  the  rights  aij^  privileges 
f  njr)yed  by  the  full  members  of  the  tribe  or  that  should  hereafter  be  enjoyed  by 
them,  nor* should  it  give  her  back  annuities  or  an  allotment  of  land  as  an  Osage 
Indian." 

On  November  23,  1907,  the  Department  denied  a  motion  for  a  review  in  this  case, 
holding  that  the  same  contentions  substantially  were  presented  in  the  motion  for  a 
review  that  had  been  theretofore  considered  at  the  time  of  departmental  action  of 
October  21,  1907. 
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It  is  Bhown  that  the  Osage  council  on  two  occasions  refused  to  enroll  Mrs.  Appleby 
and  that  since  that  time  no  favorable  action  upon  her  application  has  been  taken. 
The  action  of  the  council  was  overruled  by  the  Department  for  the  reasons  cited,  so 
faur  as  to  permit  her  to  share  in  the  annuities,  but  it  was  clearly  not  its  intention  to 
place  her  on  the  rolls  as  a  full  member  of  the  Osage  tribe,  and  as  sh?  is  not  shown  by 
the  records  of  the  United  States  in  the  office  of  the  United  States  Indian  agent  at  the 
Osage  Agency,  Okla.,  to  be  upon  the  roll  of  the  Osage  tribe  of  Indians — that  is,  to  be 
one  entitled  to  be  listed  as  a  full  member  of  the  tribe — she  is  not  now  entitled  to 
enrollment  under  the  act  of  June  28,  1906. 

The  Department  considers  that  to  place  the  name  of  Jane  Appleby,  a  white  woman, 
the  widow  of  a  white  man,  who  has  been  for  thirty-four  years  unaole  to  procure  rec- 
ognition by  the  tribe,  upon  the  tribal  roll  in  accordance  with  the  provisions  of  S.  R. 
70  would  be  to  do  a  grievous  wrong  to  the  Osage  people. 

MRS.  ISABELLA  AULD  FOR  HER  FOUR  MINOR  CHILDREN,   ADDIE  MAY,   ARCHIE  WILLIAM, 
HARRY,  AND  FLORA   AULD    (NOS.  2  TO   5,  INCLUSIVE). 

The  Osage  Indian  agent,  to  whom  this  woman  applied  for  the  enrollment  sought, 
thoroughly  investigated  her  case  and  reported  January  31,  1907,  that,  although  given 
ample  opportunity,  she  failed  to  furnish  sufficient  evidence  legally  to  establish  her 
claun  of  Osage  blood;  that  she  was  enrolled  and  allotted  land  as  a  Kaw  Indian;  that 
she  had  never  affiliated  with  or  been  recognized  by  the  Osages  as  a  member  of  their 
tribe,  and  that  their  national  council  rejected  her  application. 

The  records  showed  that  she  was  an  enrolled  member  of  the  Kaw  tribe,  and  was 
allotted  396.40  acres  of  land  on  the  Kaw  Reservation  under  the  act  of  July  1,  1902  (32 
Stat.  L.,  636),  which  limited  allotments  to  enrolled  members  of  the  tribe  on  December 
1, 1901.  Her  minor  children,  born  thereafter,  did  not  receive  land,  and  their  rights 
of  course  follow  the  status  of  their  mother  as  Kaws. 

As  the  mother  failed  legally  to  establish  Osage  blood,  or  that  her  children  had  been 
aifiliating  with  and  recognized  by  the  Osage  tribe,  which  refused  through  its  council 
to  admit  them,  the  Department,  on  April  16,  1907,  denied  the  application. 

Dr.  H.  M.  Hamblin  on  March  23,  1908,  filed  an  affidavit  to  the  effect  that  he  per- 
sonally knows  the  applicant  to  be  a  full  cousin  of  W'eso  Pappan,  an  eightli- blood  Osage. 
Though  she  has  failed  to  establish  Osage  descent  as  indicated,  it  seems  tliat  she  is 
probably  of  mixed  Osage  and  Kaw  Indian  blood. 

As  the  mother  elected  to  take  her  rights  with  the  Kaws  and  received  her  pro  rata 
share  of  the  tribal  funds  and  lands  as  an  Indian,  and  as  it  is  shown  that  her  cliildren^ 
of  pTobablv  a  small  degree  of  Osage  blood,  have  never  been  affiliated  with  or  recog- 
nized by  the  Osage  tribe,  I  do  not  see  that  they  have  such  rights  in  the  tribe  as  would 
entitle  them  to  share  in  its  communal  estate,  especially  over  protest. 

PEARL  CALLAHAN  (6). 

In  1901  Mrs.  Callahan  (n^e  Mrs.  Gussman),  a  white  woman,  applied  for  the  enroll- 
ment with  the  Osages  of  her  child  Pearl,  born  July  10,  1895,  and  the  case  was  sub- 
nutted  by  the  Indian  Office  on  May  24,  1901,  for  the  consideration  of  the  Department. 
In  submitting  the  case  it  was  said  briefly  that  the  child  was  clearly  shown  to  be  the 
daughter  of  She-she,  a  full-blood  Osage  Indian  and  an  enrolled  member  of  the  tribe; 
"^t  the  mother,  who,  when  17  years  of  age,  was  seduced  by  him  while  her  parenta 
^we  absent  from  home,  was  a  woman  of  good  reputation  and  desired  the  enrollment  of 
^e  child  for  the  piu'pose  of  properly  providing  for  its  rearing  and  education;  that  the 
"f"ier,  who  admitted  the  child  to  he  his,  was  willing  to  have  it  enrolled  if  she  would 
?ive  it  to  him  or  pennit  him  to  raise  it,  and  that  the  Osage  council,  which  refused  to 
*^ction  its  enrollment,  did  so  on  the  ground  of  illegitimacy,  but  said  that  it  would 
*P®e  to  the  enrollment  of  the  child  if  its  mother  would  let  Sne-she  have  it  or  should 
jne  be  willing  to  live  with  him  as  his  wife.  It  was  said  also  that  the  mother  refused  to- 
^0  either,  and  that  the  facts  and  equity  in  the  case  clearly  justified  the  enrollment  of 
'ne  child. 

^e  Department  declined  to  sanction  the  enrollment  for  the  reasons  "that  it  would 
not  only  be  against  public  policy  to  admit  the  applicant  to  enrollment  with  the  Osa^ 
*^ation,  but  also  in  contravention  of  the  rights  of  the  nation  to  require  it,  without  its 
consent,  in  fact,  against  its  protest,  to  admit  the  child  to  communal  interest  in  the 

^^^i  moneys,  ana  other  property  of  the  tribe. 
Furthermore,  the  applicant  seems  to  have  been  bom  in  wedlock  several  montha 
^^  the  marriage  ancf  cohabitation  of  the  mother  with  another  than  the  alleged 
father,  with  whom  there  was  no  pretense  of  a  tri])al  or  other  marriage  of  any  sort,  nor 
of  any  other  than  an  unlawful  and  immoral  and  clandestine  relationship.'- 
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On  January  22, 1907,  the  Department  approved  an  opinion  of  the  ABsistant  Attomey- 
Oeneral  of  January  9, 1907,  who  held  in  enect  that  the  scope  of  the  provision  of  section 
1  of  the  act  of  June  28,  1906  (34  Stat.  L.,  539),  defining  what  should  constitute  the 
legal  membership  of  the  tribe,  and  directing  the  enrollment  of  all  children  bom  to 
OesLge  parents  as  therein  specified,  did  not  'permit  illegitimate  children  who  never 
lived  with  nor  were  recognized  by  nor  affiliated  with  the  Osage  tribe  to  participate 
in  the  division  of  the  communal  lands  and  funds  of  the  tribe/' 

The  Department  accordingly  directed  that  she  be  not  enrolled. 

A  motion  for  review  was  filed  February  28,  1907,  by  Messrs.  Kappeler  A  Merrilat, 
attorneys,  and  the  case  was  again  considered  by  the  Department,  with  the  result  that 
on  Jime  24,  1907,  the  Acting  Secretary  of  the  Interior  adhered  to  the  former  action  in 
the  case  for  the  same  reasons  as  those  given  in  the  decision  of  January  22,  1907,  here- 
tofore mentioned.    The  motion  was  accordingly  dismissed. 

SIMON  CLAVIER  (NO.  7)  AND  VIRGIL  HERRARD   (NO.  13). 

The  applications  of  these  persons  were  submitted  on  March  17, 1904,  by  R.  V.  Belt, 
im  attorney,  and  were  thoroughly  investigated  by  the  Osage  agent. 

The  facts  show  that  the  persons  named  married  members  of  the  tribe  and  were, 
in  1874,  enrolled  therewith  by  Agent  Gibson  at  the  instigation  of  the  chief  of  the 
Little  Osage  band ;  that  the  other  l^ds  of  the  Osa^es  objected,  and  when  Cyrus  Beede 
became  agent  in  1878,  requested  that  he  strike  theu*  names  from  the  tribal  rolls,  which 
was  done,  though  neither  agent  reported  his  action  to  the  Department;  that  Simon 
Clavier  after  the  death  of  his  Osage  wife  married  a  member  of  the  Kaw  tribe  and  made 
his  home  with  her  among  the  Raws;  and  that  the  other  applicant  continued  to  reside 
on  the  Osa^  Reservation.  It  is  shown  also  that  the  national  council  on  November  28, 
1904,  unanimously  and  emphatically  refused  to  sanction  their  enrollment  with  the 
tribe  *'on  the  ground  that  tne  applicants  are  white  men  and  not  entitled  to  share  in 
the  tribal  benefits  of  the  Osage  Indians.*' 

The  Department  on  Augiist  25,  1905,  denied  the  applications  and  said:  ''There 
is  nothing  m  the  papers  as  presented  which  would  justify  the  enrollment  of  the  appli- 
cants after  the  refufi»l  of  the  tribe  to  sanction  their  admission.*' 

A  review  of  the  case  fails  to  show  such  equity  as  would  justify  the  giving,  over  the 
emphatic  protest  of  the  tribe  as  expreesea  thirough  its  coimcil,  of  lands  and  funds 
from  the  Osage  tribal  estate  to  the  wnite  men  named. 

IfRS.  MART  J.  R.  CRUMP  (NO.  8)  AND  HER  CHILDREN,  PAULINE  CRUMP  (NO.  9)  AND 
EDWARD  R.  CRUMP  (NO.  10),  AND  HER  BROTHER,  PETER  M.  REVARD  (NO.  30);  THE 
8TRATTON  FAMILY,  CONSISTING  OF  SEVEN  PERSONS  (NOS.  31  TO  37,  INCLUSIVE), 
CHLORA  LOVELAND  (NO.  22),  AND  HATTIE  AND  MAMIE  m'CRART  (NOS.  23  AND  24, 
RESPECTIVELY). 

The  applications  of  Peter  M.  Revard  and  his  sister  were  investigated  by  the  agent 
and  submitted  to  the  council,  which,  on  November  28,  1904,  unanimoumy  rejected 
them.  From  the  history  of  the  family  it  is  shown  that  their  father  was  Louis  Revard, 
who  was  bom  in  Missouri  in  1828  of  a  quarter-blood  Osage  woman  and  a  white  man; 
that  the  familv  lived  near  Kansas  City,  Mo.,  until  about  1858,  thence  going  to  Cali- 
fornia where  reter  and  his  sister  were  bom  and  reared  and  were  residing  at  the  time 
they  asked  for  Osa^  tribal  rights;  and  that  the  father  and  one  daughter  came  to  the 
Osa^  Reservation  in  1890  and  were  admitted  to  membership  by  an  act  of  the  Osage 
national  councQ  which  was  approved  by  the  Department  March  25,  1902. 

On  April  4,  1905,  the  Department  aenied  enrollment  to  the  present  applicants, 
who  are  of  about  one-sixteenth  Osage  blood,  for  the  reasons  that  tney  "were  all  bom 
in  California  among  the  whites  and  now  live  there^  and,  as  far  as  Indian  blood  is  con- 
cerned, are  practically  whites  and  have  all  their  lives  exercised  the  rights  of  citizens 
of  the  State  of  California,  and  have  never  in  any  way  whatever  been  identified  with 
the  interests  of  the  Osage  Nation,  or  have  shown  that  it  is  their  intention  to  cast  their 
lot  with  the  Osagee." 

In  the  case  of  the  Stratton  family  the  facts  show  that  in  1904  George  J.  Stratton 
applied  for  the  enrollment  of  himself  and  three  of  his  children,  Theresa,  Therma,  and 
Jerald  Stratton,  and  of  his  sister,  Mrs.  Rosa  Loveland  (n^e  Stratton),  for  herself  and 
her  two  children,  Flora  Loveland  and  Mrs.  Mamie  McCrary  {n6e  Loveland),  and  her 
grandchild,  Hattie  McCrary.  The  cases  were  investigated  by  the  a^ent  and  submitted 
to  the  national  council,  which  unanimously  rejected  the  applications. 

From  the  facts  presented  in  the  case  of  this  family  it  appears  that  Gabriel  M.  Strat- 
ton (the  father  of  George  J.  Stratton  and  Mrs.  Rosa  Loveland)  married  a  half-br^ed 
Osage  woman  and  left  the  tribe  about  1857,  going  with  her  to  California,  where  the 
children  named  were  bora,  reared,  and  married  among  the  whites,  and  that  the  appli- 
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cantf  up  to  the  time  of  askine  for  tribal  rights  were  residents  of  California  and  had 
never  b^n  affiliated  or  identined  with  the  Osaires. 

The  Department  on  March  28,  1905,  denied  their  applications  in  view  of  the  unani- 
mous opposition  of  the  tribal  council  to  their  admission  and,  *'  inasmuch  as  the  present 
Applicants  have  never  affiliated  with  the  tribe,  are  to  all  intents  and  purposes  white 
persons,  members  of  a  white  community,  and  not  identified  with  the  mterests  of  the 
tribe,  and  have  since  their  birth  been  citizens  of  the  United  States/' 

The  cases  of  the  Revard  and  Stratton  families  were  subsequently  reopened  on  a 
motion  for  review  filed  by  Frank  T.  Crosthwaite,  an  attorney  of  this  city,  and  were 
again  investigated  by  the  Indian  a^nt  and  submitted  to  the  Osage  council,  which 
a^in  refused  to  sanction  the  admission  of  the  applicants  on  the  ^und  that  no  addi- 
tional evidence  had  been  furnished  showing  that  they  were  entitled  to  tribal  rights. 
The  Department  on  December  3,  1907,  adhered  to  its  former  adverse  action  in  their 
cases  and  said: 

"An  examination  of  the  record  clearly  shows  that  no  additional  material  evidence 
has  been  furnished  in  support  of  the  applications  of  these  parties.  It  is  not  claimed 
that  they  ever  affiliated  with  the  tribe  or  were  in  any  way  iaeiitified  with  its  interests. 
In  faydt  it  seems  to  be  admitted  that  they  will  remove  to  the  reservation  only  in  the 
event  of  fetvorable  action  upon  their  applications.  It  is  now  urged  in  their  behalf 
that  under  laws  and  decisions  they  would  not  forieit  their  rights  with  the  tribe  by 
living  apart  therefrom,  and  that  they  were  prevented  from  affiliating  with  the  tribe 
and  residing  on  the  reservation  imder  section  2134  of  the  Revised  Statutes.    ♦    ♦    ♦ 

"As  to  the  other  contention  made,  the  laws  and  usages  of  a  tribe  have  always  been 
reooenized  as  potent  factors  in  determining  membership  therein.    ♦    ♦    ♦ 

"It  was  held  in  said  case  (William  Banks,  26  L.  T.,  71)  that  Banks's  tribal  relations 
were  completely  severed  so  far  as  his  own  acts  could  accomplish  that  end;  that  all 
tribal  property  among  the  Indians  is  held  as  communal  property;  but  under  the 
general  rule  ^veming  in  the  matter  of  community  property  one  who  withdraws  from 
the  communitv  or  association  thereby  forfeits  all  his  interests  in  the  common  property. 
and  that  Bants  gave  up  all  rieht  to  share  in  the  common  property  unless  relieved 
from  the  effect  of  the  general  rule  by  legislation.  Reference  was  then  made  to  certain 
acts  of  Congress  and  it  was  held,  Banks's  mother  being  a  member  by  blood  of  the  tribe 
and  recognized  as  such  at  the  time  of  her  death,  that  he  was  entitled  to  the  benefits 
conveyea  by  said  acts.  It  is  shown  that  the  applicants  now  under  consideration  were 
all  bom  in  California,  now  live  there,  and  have  all  their  lives  exercised  the  rights  of 
citizenship  in  that  State.  It  was  further  held  in  the  case  of  Banks,  supra,  that  the 
case  of  his  children  presented  a  different  question.  Their  father  had  severed  hia 
tribal  relations  before  their  births  and  hence  they  can  not  claim  to  have  been  bom 
members  of  this  tribe.  Neither  is  it  claimed  that  any  one  of  them  was  ever  considered 
and  recognized  as  having  membership  therein.  It  was  therefore  held  that  they  were 
not  entitled  to  allotment.  The  rules  laid  down  in  that  case  are  squarely  against  the 
contentions  made  herein.'' 

MAUDIB  FROWKIXR  (fRONKIER)  AND  PANZY  FRONKIER  (NOS.  11  AND  12,  RFAPECTIVELT), 
AND   BLON    AND  JUSTIN   PAPPAN  (nOS.  27   AND  28). 

The  applications  of  Mitchell  Fronkier  and  Weso  Pappan  to  have  their  respective 
children  named  above  enrolled  as  Osages  were  submitted  to  the  agent  and  thoroughly 
inveflticated.    The  council  of  the  tribe  unanimously  rejected  the  applications. 

The  mcts  show  that  these  children  are  of  Kaw  and  Osage  blood ;  tnat  their  parentf 
have  always  affiliated  with  and  resided  among  the  Kaws,  and  that  they  have  not 
been  considered  or  recognized  as  members  of  the  Osage  tribe.  It  is  shown  also  that 
WeBO  Pappan,  of  mixed  Kaw  and  Osa^e  blood,  and  his  wife  and  one  child  were  allot- 
ted lands  with  the  Kaws,  as  were  Mitchell  Fronkier,  of  similar  Indian  blood,  and 
family,  including  his  children,  who  were  then  living  at  the  time  the  allotments  were 
made,  and  that  these  persons  received  their  distributive  shares  of  the  Kaw  tribal 
estate,  including  allotments  of  land,  and  became  citizens  of  the  United  States  under 
Che  provisions  of  section  10  of  the  undated  Kaw  agreement,  ratified  by  the  act  of 
Congress  approved  July  1,  1902.    (32  Stat.  L.,  636.) 

On  April  15,  1907,  the  Secretary  of  the  Interior  decided  that  the  applicants,  who 
are  of  aoout  one-sixteenth  Osa^e  olood,  were  not  entitled  to  enrollment,  for  the  rea- 
0on0  that  they  were  citizena  of  the  United  States,  having  been  bom  after  their  parents 
became  citizens  of  the  United  States  under  the  law  mentioned,  and  that  they  had 
never  affiliated  with  or  been  recognized  by  the  Osage  tribe  as  members  thereof. 

On  August  6,  1907,  Judge  Joseph  F.  Cooper,  an  attorney  of  this  city,  filed  a  motion 
aaUng  that  the  cases  be  reopened  and  that  he  be  given  an  opportunity  to  submit  a 
brief  therein  and  be  heard  orally.  As  no  new  facts  material  to  the  case  were  intro- 
duoad  the  Department  on  September  28,  1907,  denied  his  request. 
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With  letters  of  January  15, 16, 20,  and  30, 1908,  H.  M.  Hainblin  filed,  as  attorney  in 
fact,  certain  additional  affidavits  in  the  above  caFCp;  and  was  advised  in  ref  p  )nfie  that 
as  the  applications  had  been  finally  passed  on  by  the  Secretair  of  the  Interior,  in 
accordance  with  the  provisions  of  the  act  of  June  28,  1906  (34  »tat.  L.,  539),  which 
act  also  provided  that  such  determination  ** shall  be  final,"  the  cases  could  not  be 
given  further  consideration. 

The  additional  evidence  has  been  examined  and  is  found  to  be  merely  cumulative 
of  the  applicants  having  Osage  and  Kaw  blood.  It  in  no  way  affects  the  status  of 
the  matter. 

THE  HUNT  FAMILY,  OONSISTINO  OF  SIX   PERSONS  (NOS.  14  TO  19,  INCLUBIVB). 

In  1901  John  Thomas  Hunt  applied  for  the  enrollment  with  the  Oages  of  himself 
and  his  five' minor  children— V\  illiam  T.,  Thomas  Jesse,  Rhody  May,  Mary  Eliza- 
beth, and  George  Arthur  Hunt.  The  applications  were  fully  investigated  by  the 
Indian  agent,  who  recommended  that  these  per>ons  he  not  admitted  to  membership 
for  the  reason  that  their  Osage  descent  was  not  clearly  established.  It  api^ears  that 
John  Thomas  Hunt  based  his  claim  to  Ot-age  descent  upon  the  fact  that  he  is  the  son  of 
Mrs.  Elizabeth  Hunt,  formerly  Elizabeth  Javine,  who  is  alleged  to  have  been  of  Osage 
blood,  and  submitted  as  evidence  in  his  cflse  the  alleged  proof  introduced  by  Mrs. 
Mary  J.  Clem  (the  daughter  of  Mrs.  Elizabeth  Hunt)  when  she  was  allowed  to  remain 
on  the  Osage  rolls  in  1891.  It  appears  also  that  the  name;*  of  Mrs.  Mary  J.  demand 
family  were  included  by  the  Oj*age  national  council  in  the  list  of  persons  chai^ged 
with  being  unlawfully  upon  their  trihal  rolls;  that  in  the  investigation  which 
followed  in  1896,  the  Indian  Office  held  that  this  family  had  no  Osa^e  blood  and 
had  gained  admission  to  the  tribal  rolls  by  bribery  and  fraud.  The  Assistant 
Attorney-General  for  this  Department,  in  his  opinion  of  April  6,  1898,  upon  the 
case,  decided  that  the  Osage  Nation  bearing  the  burden  of  proof  had  failed  to  prove 
the  charge  that  these  persons  had  no  Osage  blood,  and  that  the  charges  of  bribery 
and  fraud  were  not  conclusively  proven. 

On  July  23,  1901,  the  Department  gave  the  case  careful  consideration  and  denied 
the  application  on  the  ground  that  John  Thomas  Hunt,  on  whum  the  burden  of  proof 
restea,  failed  to  established  his  claimed  Osage  descent. 

Under  theprovisionsof  the  act  of  June  28, 1906,  heretofore  referred  to,  the  principal 
chief  of  the  Osage  Nation  prepared  a  list  of  persons  whose  enrollment  as  Osages  was 
challenge<l  by  the  tribe,  and  m(lu<le<l  in  the  list  the  names  of  the  Clem  family.  The 
ca«e  was  again  consi<lere<l  by  the  Department,  with  the  result  that  on  November  6, 
1907,  it  held  that  the  evidence  taken  as  a  whole  was  of  such  character  **that  while  it 
might  be  presumed  thereiroin  that  fraud  was  perpetrated  in  procuring  the  enrollment 
of  these  people,  yet  there  is  nothing  sufficiently  <  lear,  direct,  and  convincing  upon 
which  to  fairly  predicate  a  finding  that  fraud  was  actually  perpetrated." 

The  enrollment  of  Mrs.  Mary  J.  Clem  was  accordingly  sustained. 

ANGELINE  JAMES  (NO.  20)  AND   NORA   JAMES  (NO.  21). 

On  April  26,  1906,  Otwin  (Anthony)  James  applied  to  have  his  minor  children, 
Angeline,  Nora,  and  Joseph  Vivian  James,  enroUeci  with  the  Osages.  The  agent  \*  ho 
inve>tiKated  the  ca«e  said  that  all  the  members  of  the  council,  including  the  old  chief 
and  the  assistant  chief,  knew  the  applicants,  and  "  were  all  of  one  accord  in  pronounc- 
ing them  Raws;*'  that  the  father  of  Otwin  James  was  a  mixed-bloml  Osage  and  Kaw; 
and  that  as  nono  of  ihe  appliciints  had  ever  affiliated  with  the  Osages  he,  the  agent, 
looke<i  *'upon  the  rase  as  one  simply  of  speculation,"  and  agreed  with  the  council  in 
Refusing  to  admit  them  to  membership. 

The  evidence  clearly  estaV)li8hed  the  Ofage  and  Kaw  blood  of  the  applicants,  and 
established  also  that  the  father  of  Otwin  n  arried  Margaret  Curley,  a  lV)ttawatomie 
Indian,  who  continup<l  to  live  among  an<l  affiliate  with  the  Kaws,  with  whom  he  was^ 
enrolled,  and  that  his  children,  including  Otwin,  were  enrolle<l  with  their  mother  as* 
members  of  the  Pottawatomie  tril)e  and  were  also  carried  on  the  Kaw  rolls. 

Bv  a  provision  in  the  treaty  of  1861  (12  Stat.  L.,  1192),  with  the  Pottawatomies,  as 
modified  by  the  treaties  of  March  29,  1866  (14  Stat.  L.,  763),  and  February  23,  1867 
(15  Stat.  L.,  533),  certain  members  of  the  tribe  became  citizens  of  the  United  States 
and  received  their  proportion  ate  shares  of  the  tribal -benefits,  both  lands  and  moneys. 
Mrs.  Curley  and  her  children,  including  Otwin,  received  sometime  prior  to  1876 
allotments  of  land  and  proportionate  sharesof  annuities  as  Pottawatomies,  and  thereby 
bec^ame  citizens  of  the  United  States.  Her  children  were  thereupon  dropped  from 
the  Kaw  rolla. 
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In  1899  Otwin  and  his  brother  applied  for  reinstatement  with  the  Raws;  and  in  a 
decision  of  December  15, 1899,  the  Secretary  of  the  Interior  rejected  their  applications. 
He  said: 

"  It  appears,  therefore,  that  the  Pottawatomie  citizens  received  their  distributive 
shares  oi  all  the  tribal  property,  including  the  value  of  their  lands,  and  that  they 
received  in  addition  allotments  with  the  Kaws,  thus  obtaining  from  the  United  States 
valuable  lands  gratuitously,  which  were  not  a  part  of  the  tribal  estate,  or  at  least  a  part 
of  the  estate  that  had  been  acquired  by  purchase  or  by  the  cession  of  some  right  or 
thing  for  a  consideration. 

"Ihose  of  the  present  api^licants  who  received  distributive  shares  of  the  tribal! 
property  seem  to  come  within  the  departmental  rule  or  regulation  which  requires 
inoians  having  eaual  rights  in  more  than  one  tribe  to  elect  the  one  to  and  with  which 
he  or  she  would  belong  and  draw  annuities,  ♦  ♦  ♦  and  also  the  unwritten  rule 
of  the  Department  which  prohibits  double  allotments  to  Indians.  If  admitted  to  the 
Kaw  rolls,  they  would  also  be  entitled  to  allotment  with  that  tribe,  when  their  lands 
shall  be  distributed,  as  well  as  to  annuities.  Ha\ing  already  received  gratuitous 
allotments,  as  from  the  public  domain,  they  are  jjrohibited  by  the  rule  allrded  t« 
from  further  allotments.  And  having  drawn  annuities  with  the  Pattawatomies  an^ 
finally  shared  in  the  capitalized  value  thereof,  they  are  also  prohibited  under  the 
regulations  from  drawing  annuities  with  another  tribe." 

The  records  show  also  that  in  1891  Otwin  James  married  Rachel  Pappan,  a  Kaw,  by 
whom  he  had  nine  children,  six  of  which  were  allotted  lands  on  the  Kaw  Reservation. 
His  remaining  children  were  bom  after  Kaw  allotments  were  closed. 

It  was  admitted  by  the  applicant  and  established  by  the  evidence  that  he  had  never 
resided  or  affiliated  with  the  Osages;  and  that  that  tribe  had  never  recognized  him  nor 
any  of  his  children  as  members.  His  application  for  the  enrollment  of  his  minor 
children  named  was  submitted  to  the  Secretary  of  the  Interior  who,  on  April  15, 1907, 
refused  to  grant  the  enrollment  sought  for  the  reasons: 

"As  the  parents  of  Otwin  James  elected  for  him,  under  the  terms  of  article  4  of  the 
treaty  of  February  23,  1867,  heretofore  mentioned,  to  take  his  Indian  rights  with  the 
Pottawatomies,  which  made  him  a  citizen  of  the  United  States  under  a  special  pro- 
vision of  law,  therefore  he,  at  the  time  of  his  marriage  to  a  Kaw  woman,  was  a  citizen 
Pottawatomie  and  not  a  member  of  the  Osage  tribe.  His  children  would  therefore 
have  only  such  rights  as  Indians  as  they  might  inherit  through  their  mother.  I  am 
accordingly  of  opinion,  considering  the  facts  m  the  case,  that  they  are  not  entitled  to 
rigjits  in  the  Osage  tribe.*' 

A  motion  askixig  that  the  case  be  reopened  was  made  August  6,  1907,  by  Judge 
Joseph  F.  Cooper,  an  attorney  at  law.  As  no  new  facts  were  adduced  the  Department 
on  September  28, 1907,  denied  his  request.  Subsequently  certain  additional  evidence 
^M  filed  in  the  case  by  Dr.  H.  M.  Hamblin,  but  was  not  given  consideration,  as  the 
application  had  been  passed  upon  finallv  by  the  Department  in  accordance  with  the 
Provisions  of  the  act  of  June  28, 1906.  This  evidence  is  cumulative  to  that  acted  on  by 
the  Department,  and  in  no  way  would  affect  the  former  adverse  decision  in  the  matter. 

ROSA  MABR  (NO.  25).  . 

.On  September  5,  1905,  Mrs.  J.  G.  Marr,  of  Red  Rock,  Cal.,  applied  for  enrollment 
J'Jth  the  tribe,  alleein^  that  her  mother,  Pelijha  Shoto,  who  diea  in  Lassen  County, 
^  .  was  an  Osage  Indian.  The  case  was  referred  to  the  Osage  a^ent,  who  reported 
wat  he  had  investi^ited  the  application,  but  was  unable  to  obtain  any  information 
"om  the  older  members  of  the  tribe  to  substantiate  her  indefinite  claim.  The  appli- 
{?nt  was  accordingly  so  advised,  and  appears  to  have  made  no  further  effort  to  estab- 
h™  her  alleged  Osage  descent. 

On  June  28,  1906,  Mrs.  Rosa  Marr,  of  Red  Rock,  Cal.,  and  therefore  thought  to  be 
Wenticai  with  Mrs.  J.  G.Marr,  who  applied  in  1905  for  admission  to  the  tribe,  asked 
?Ji  behalf  of  herself  and  an  unnamed  cnild  for  a  distributive  share  in  the  lands  belorq:- 
*ng  to  the  members  of  the  Five  Civilized  Tribes,  but  failed  to  say  of  which  tribe  sJie 
rtTi?®^  to  be  a  descendant.  In  response  she  was  advised  that  if  she  would  fumisli 
H^  Department  full  infonnation  her  application  would  be  given  consideration.  Noth- 
"*  further  seems  to  have  been  heard  from  her. 

Aa  shown,  there  is  no  evidence  whatever  of  Rosa  Marr's  being  entitled  to  share  in 
J^yway  in  the  Osage  tribal  estate.  It  consequently  would  be  a  ctoss  injustice  to  the 
^be  should  she  be  enrolled  and  allowed  to  participate  in  Osage  uuids  and  funds. 
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OLA  MABTm  (no.  26). 

Mrs.  Pearl  Annstrong  (n^  Garrett)  applied  in  December,  1906,  for  the  enrollment 
of  her  minor  child,  Ola  Martin.  The  case  was  fnUy  inveetigated  bv  the  Indian  agent, 
who  reported  against  the  enrollment  of  the  child. 

The  facts  show  that  the  woman  Pearl  Armstrong  was  of  loose  character,  associating 
alike  with  Indians  and  white  men;  that  the  alleged  father  of  the  child  was  James 
Martin,  a  full-blood  Osage,  who  at  the  time  of  its  birth  was  not  living  with  Pearl  Gar- 
rett and  had  a  legal  wife,  and  that  the  tribal  council  refused  to  adfmit  the  child  to 
membership  on  the  ground  of  illegitimacy. 

The  Department  on  April  15, 1907,  held  that  the  mother  had  failed  to  establish,  by 
satisfactory  proof,  that  the  child  was  of  Osage  blood,  and  that  the  father  was  a  member 
of  the  tril>e,  and  denied  Uie  application. 

MOSES  PLOMONDON   (NO.  29). 

In  August,  1906,  this  man  applied  for  enrollment  with  the  tribe.  The  case  mm 
investigated  and  submitted  by  the  agent  to  the  Osage  council,  which  refused  to  sanc- 
tion his  admission  to  membership. 

The  evidence  shows  that  the  applicant  is  a  white  man  who  was  illegallv  enrolled 
with  the  Osage  tribe  in  1873  and  proi>erlv  stricken  therefrom  in  1881  by  the  Indian 
agent;  that  no  record  or  evidence  of  his  alleged  adoption  was  ever  submitted  by  him 
or  the  Indian  agent  to  the  Department;  and  that  although  he  had  ample  notice  to 
procure  further  evidence  in  his  case  he  failed  to  submit  any.  It  is  shown  also  that 
the  tribal  coimcil  refused  to  sanction  hii  enrollment. 

The  Department  on  April  15,  1907,  denied  his  application  for  the  reason  that  he 
foiled  to  prove  that  he  had  been  properly  adopted,  and  in  view  of  the  refusal  uf  the 
national  council  to  recognize  him  as  being  in  any  way  entitled  to  share  with  their 
tribe. 

By  the  provisions  of  the  act  of  Jime  28.  1906.  heretofore  mentioned.  Congress  m 
its  wisdom  provided  in  effect  for  the  administration  or  settlement  of  the  Onage  tribal 
or  communal  estate,  and  specifically  directed  therein  what  should  constitute  the 
membership  of  the  tribe.  This  law  provided  for  the  enrollment  of  all  persona 
properly  entitled  thereto  and  for  the  enrollment  of  the  children  of  members  of  the 
tribe  bom  between  January  1.  1906.  and  July  1,  1907.  It  provided,  also,  that  the 
Secretary  of  the  Interior  should  cause  a  careful  revision  of  the  roll  to  be  made  to 
the  end  that  any  persons  not  lawfully  entitled  to  be  thereon  should  be  stricken 
from  the  rolls  and  directed  that  the  applications  of  all  persons  for  admission  to  mem- 
bership, pending  at  the  time  of  its  passage,  should  receive  proper  investi^tion  by 
the  Department  and  that  the  determination  of  the  Secretary  of  the  Intenor  in  tlie 
cases  passed  on  should  be  final. 

Under  the  authority  of  the  law  mentioned  all  pending  applications  for  enrollment 
and  all  cases  of  persons  charged  by  the  tribe  with  being  unlawfully  enrolled  wem 
most  thoroughly  investigated  by  direction  of  the  Department,  and  I  believe  that 
the  name  of  every  person  properly  entitled  to  share  in  the  tribal  estate  has  been  added 
to  the  Osage  rolls.  As  is  well  known,  the  tribe  purchased  the  lands  of  the  present 
Osage  Reservation,  and,  as  shown,  have  emphatically  refused  to  sanction  the  admis- 
sion of  any  of  the  applicants  named  in  the  resolution. 

I  believe  that  it  would  be  wrong  to  place  any  of  the  persons  named  on  the  rolla 
of  the  Osage  tribe,  and  thereby  permit  tnem.  as  Indians,  to  share  in  lands  and  funds 
to  which  they  are  clearly  not  entitled.  I  therefore  earnestly  recommend  tlua  th^ 
joint  resolution  be  not  adopted. 

Very  respectfully.  Jambs  Rudolph  Garfield. 

Setretary. 


Dbpartmbnt  op  the  Intbrior, 

Wa^ingUm,  April  7,  1908, 
Hon.  Charlbs  Curtis, 

United  State*  Senate. 
Sir:  Agreeably  to  your  request  of  the  4th  instant,  the  following  supplemental  report 
on  Senate  resolution  No.  70,  pertaining  to  the  enrollment  of  certain  persons  with  the 
Osaffe  tribe  of  Indians,  is  made  for  the  information  of  the  committee: 

The  cases  referred  to  are  those  of  Mrs.  Josephine  Thompson,  who  applied  for  t&e 
enrollment  of  her  minor  son,  Floyd  Thompson,  and  of  her  adult  son,  Charles  Thomp- 
son, for  his  minor  children,  Grace  and  Thelma  Thompson,  and  are  numbered  in  the 
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mevioua  report,  dated  March  31, 1908,  as  35, 36,  and  37,  under  the  head  of  the  ' '  Stratton 

"nie  cases  of  these  applicants  were  investigated  with  l|io8e  of  the  James  family,  and 
the  asent,  TepoTting  on  the  case  Januiuy  31, 1907,  said  that  the  evidence  clearly  estab- 
lishea  the  claim  ofOsage  blood,  it  being  shown  that  Mrs.  Josephine  Thompson  was  a 
Barter  of  Otwin  (Anthony)  James,  who  was  of  mixed  Osage  ana  Raw  blooa,  and  that 
the  Osage  national  council  rejected  their  applications  Januarv  28,  1907.  He  said 
also  that  none  of  the  applicants  had  ever  affiliated  or  shown  a  disposition  to  affiliate 
witii  the  Osages,  and  that  he  sgreed  with  the  council  in  rejecting  tliem. 

The  applications  of  these  persons  were  given  careful  consideration  by  the  Depart- 
ment, with  the  result  that  on  April  15, 1907,  they  were  denied,  for  the  reason  that  the 
status  of  the  minor  children  named  followed  that  of  their  parents  as  members  of  the 
Kaw  tribe,  and  not  as  Osages,  with  whom  thev  had  never  affiliated  or  been  associated, 
and  that  the  council  of  the  latter  tribe  had  refused  to  sanction  their  admiBsion  to 
membership. 

A  motion  asking  that  the  case  be  reopened  was  made  August  6,  1907,  by  Judge 
Joseph  F.  Cooper,  an  attorney  at  law.  As  no  new  facts  were  adduced  the  Depart- 
ment, on  September  28,  1907,  denied  his  request.  Subsequently  certain  additional 
evidence  was  filed  in  the  case  by  Dr.  H.  M.  Hamblin,  but  was  not  given  consideration, 
as  the  applications  had  been  passed  on  finally  by  the  Department  in  accordance 
with  the  provisions  of  the  act  of  June  28, 1906.  (34  Stat.  L.,  539.)  This  evidence  is 
cumulative  to  that  acted  on  by  the  Department,  and  in  no  way  would  affect  the  former 
adverse  decision  in  the  matter. 

The  evidence  before  the  Department  shows  that  Mrs.  Josephine  Thompson  and 
her  seven  children  and  her  son  Charles  and  one  of  his  children  are  enrolled  as  Kaws 
and  were  allotted  lands  as  such,  and  that  their  minor  children,  for  whom  they  now 
ask  Osage  rights,  were  bom  after  the  lands  of  the  Kaws  were  all  o Hutted.  It  shows 
also  that  these  families  have  been  reared  and  still  reside  among  the  Kaws  and  have 
never  affiliated  with  the  Osages  or  been  recognized  by  the  members  of  that  tribe  as 
members  thereof.  Such  rights  as  they  might  have  as  Indians  would  therefore 
attach  to  them  as  members  of  the  Kaw  tribe  and  not  as  Osages. 

I  am  of  opinion  that  these  persons  are  not  properly  entitled  to  share  in  the  tribal 
estate  of  the  Osages. 

Very  respectfully,  Jesse  E.  Wilson, 

Assistant  Sfcretary, 


Oklahoma  City,  April  17,  1908. 
Hon.  Robert  L.  Owen, 

Washington,  D.  C, 

Mt  Dear  Senator:  I  have  been  informed  within  the  last  few  days  that  upon 
Thursday  of  next  week  a  hearing  on  the  enrollment  bill  will  be  had  before  the  Senate 
Committee  on  Indian  Affairs.  I  nad  hoped  that  I  would  be  able  to  start  for  Washington 
on  Saturday  of  this  week,  in  order  to  have  some  time  to  confer  with  you  on  this  matter 
before  submitting  your  report  to  the  full  committee,  but  I  am  tied  up  in  the  United 
Slates  court  here  m  the  trial  of  some  important  cases,  and  it  may  be  I  will  be  prevented 
from  going  to  Washington  at  all. 

The  particular  cases  in  which  I  am  interested  in  the  bill,  as  I  have  stated  to  you 
before,  are  those  which  are  known  as  the  Stratton  and  Revard  people.  The  Stratton 
people  are  of  the  same  stock  of  people  as  the  Browns.  You  have  been  very  well 
acquainted  in  the  past  with  Osage  Brown  and  his  family.  Stratton  and  his  sister. 
Mrs.  Marr,  who  are  seeking  to  be  enrolled,  are  brother  and  sister  of  Mrs.  Brown,  ana 
this  family  are- closely  related  to  Augustus  Captain,  whom  you  probably  remember 
as  *' Ogees"  Captain. 

The  evidence  in  the  case  is  very  plain  on  that  proposition,  and  we  have  submitted 
a  list  of  the  names  of  those  persons  who  are  on  the  roll  whose  rights  are  identical  with 
those  of  the  applicants  for  enrollment. 

The  Revards,  which  consist  of  Peter  M.  Revard  and  his  sister,  Mrs.  Crump,  and  her 
children^  belong  to  what  is  known  as  the  Revard  family,  which  is  one  of  the  largest 
^unilies  in  the  tribe,  there  beine  in  the  neighborhood  of  one  hundred  and  fifty  people 
on  the  Osage  roll  belonging  to  this  family.  The  father  of  these  applicants  at  the  time 
ol  his  death  was  a  memoer  of  the  Osage  tribe,  residing  in  the  reservation,  was  emDlled 
with  the  tribe,  and  drew,  annuities  the  same  as  any  other  member.  A  sister  of  the 
applicants  is  now  on  the  roll,  and  is  being  allotted  lands  with  the  Osage  tribe  of 
Indians.  This  same  statement  can  be  made  with  reference  to  the  Stratton  famil]^, 
as  a  sister  of  Stratton  and  Mis.  Marr  is  now  on  the  roll  and  receiving  allotments,  as  if 
also  her  children* 
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The  other  applicants  that  I  am  interested  in  in  this  bill  are  Mrs.  Apnleby,  Mr. 
Herard,  and  Mr.  Plomondon,  all  of  whom  were  formerly  adopted  by  the  Osage  tribe 
of  Indians,  and  who  were  without  any  authority  from  the  Department  stricken  from 
the  rolls  by  order  of  an  Indian  a^nt  known  as  Cyrus  Beatty . 

These  people  have  spent  theu-  lives  with  the  Osages,  and,  in  addition  to  that,  Mr. 
Plomondon  is  a  mixed-olood  Indian  of  another  tribe,  and  we  feel  that  thev  ought  to  be 
entitled  at  this  time  to  share  in  the  division  of  the  tribal  property.  Mrs.  Appleby  was, 
previous  to  the  passage  of  the  allotment  bill,  reenroUea  by  order  of  the  Department, 
and  the  agent  was  directed  to  pay  her  annuity  the  same  as  any  other  member  of  the 
tribe,  though  it  appears  that  the  Department  did  not  intend  at  that  time  she  should 
participate  in  the  allotments  and  funds  of  the  tribe. 

In  the  case  of  Pearl  Callahan,  who  is  seeking  enrollment,  the  evidence  is  undis- 
puted that  she  is  a  half-blood  Osage  Indian  of  illegitimate  birth,  and  we  think  her 
enrollment  was  really  directed  by  the  allotment  bill,  but  the  Department,  exercising 
the  arbitrary  power  which  is  lodged  in  it,  refused  her  enrollment.  Her  enrollment, 
and  the  enrollment  of  the  Stratton  and  Revard  families,  were  denied  solely  on  the 
ground  that  they  had  not  previously  affiliated  with  the  Osa^  tribe;  and  if  you  will 
refer  to  the  statements  heretofore  filed  with  you,  you  will  find  that  Congress  heretofore 
has  fully  legislated  so  as  to  protect  Indians  who  seek  to  adopt  the  habits  and  wajrs  of 
civilization,  and  when  they  do  so  are  to  be  protected  in  their  tribal  rights,  the  purpose 
of  the  law  being  to  encourage  them  in  giving  up  their  tribal  habits  and  wajrs  ana  adopt- 
iog  the  habits  and  wajrs  of  the  white  man  witnout  imposing  any  penalty  for  so  doing. 

If  I  should  not  be  able  to  go  on  to  Washington,  Maj.  L.  J.  Miles,  who  is  associate 
with  me  in  these  matters,  is  in  full  possession  of  all  the  facts  and  circumstances  in  the 
case,  and,  having  served  as  Indian  agent  for  the  Osages  for  a  period  of  twelve  years, 
has  a  great  personal  knowledge  as  to  the  rights  of  these  applicants,  and  you  can  thor- 
oughly rely  up>on  representations  he  will  make  to  you. 

.1  write  you  this  rather  lengthy  letter  for  the  reason  that  I  may  not  be  able  to  talk 
with  you  before  the  matter  is  disposed  of  by  the  committee,  and  I  do  not  want  any 
delay  in  the  matter,  as  this  legislation  must  come  out  this  session  of  Congress  in  order 
to  protect  these  people  in  their  rights,  for  before  another  session  of  Congress  could  act 
on  the  matter  the  lands  and  funds  would  probably  be  segregated  and  placed  to  the 
individual  credit  of  the  members  of  the  tribe. 

Trusting  that  the  showing  I  have  made  is  satisfactory  to  yourself  and  to  the  com- 
mittee, and  hoping  I  may  be  able  to  serve  you  in  the  future,  1  am. 
Very  truly,  yours, 

T.  J.  Leahy. 


Department  op  the  Interior, 

Washington,  April  SI,  1908. 
Hon.  Moses  E.  Clapp, 
♦         United  States  Senate,  Washington,  D.  C. 

Sir:  Permit  me  to  acknowledge  the  receipt  of  your  letter  of  the  8th  instant,  in 
which  you  refer  to  departTientalletter  of  March  31,  reporting  on  Senate  joint  resolu- 
tibn  No.  70  for  the  enrollment  of  37  porsons  with  the  Osage  tribe,  and  ask  certain 
specific  questions  in  relation  thereto. 

In  answer  you  are  advised,  seriatim,  as  follows: 

"1.  Which,  if  any.  of  the  persons  named  in  the  resolution  appear  from  the  records 
filed  with  their  applications  for  enrollment  to  have  any  near  relatives  claiming  the 
same  ancestor  now  on  the  Osage  roll?" 

Pearl  Callahan  (No.  0)  is  the  illegitimate  daughter  of  She-she,  a  full-blood  Osage 
aiid  a  member  of  the  tribe. 

Mary  J.  R.  Crump  and  her  children,  Pauline  and  Edward  R.  Crump  (Nos.  8  to  10, 
inclusive)  and  her  brother,  Peter  M.  Revard  (No.  30).  Mrs.  Crump  and  her  brother 
have  a  sister,  Mrs.  Jane  Raridon,  enrolled  with  the  tribe. 

John  Thon:p3on  Hunt,  for  hi:iiself  and  children  (Nos.  14  to  19,  inclusive).  The 
applicant  had  a  si.ster,  Mrs.  Mary  J.  Clem,  who  was  enrolled  with  the  tribe  until  her 
death.     Her  children  are  now  enrolled. 

The  Stratton  family,  including  Mrs.  Rosa  Man*  (formerly  Loveland),  who  is  alleged 
to  be  a  sister  of  G.  J.  Stratton,  hut  is  not  so  shown  by  the  records  of  the  Department 
<No8.  22  to  25  and  Noe.  31  to  34,  inclusive).  These  adults,  G.  J.  Stratton  and  Mrs.  Rosa 
Loveland,  have  a  sister,  Mrs.  Julia  Ann  Stevens  (now  Mre.  Hackleman),  enrolled 
with  the  tribe. 

Ola  Martin  (No.  26)  is  the  illegitimate  child  of  a  white  woman.  Pearl  Armstrong. 
It  is  alleged  that  her  father  was  James  Martin,  a  full-blood  Osi^e,  who  is  enrolled 
with  the  tribe,  but  the  evidence  is  not  conclusive. 
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**2,  Has  the  Department  exercised  the  right  of  enrolling  persons  as  members  of  the 
Osage  tribe  without  the  action  of  the  Oeage  council  or  in  any  case  where  the  Osage 
council  has  denied  such  enrollment  to  the  applicants?" 

It  has  been  the  practice  of  the  Department  to  submit  all  applications  for  enrollment 
to  the  Oatge  tribal  council,  and  it  is  believed  that  no  enrollments  have  been  made 
by  the  Department  without  prior  action  of  the  council  thereon. 

Tliere  have  been  a  few  cases  where  the  Department  has,  for  reasons  which  clearly 
justified  such  action,  directed  the  enrollment  of  an  applicant  over  the  protest  of  the 
tribal  council. 

"3.  Please  state  if  it  appears  from  the  records  in  the  application  of  the  persons 
named  in  the  resolution  whether  any  of  them  have  ever  affiliated  with  or  been  enrolled 
«0  members  of  any  other  tribe  of  Indians." 

The  mother  of  the  Auld  children  (Noe.  2  to  5.  inclusive)  is  enrolled  with  the  Kaws, 
and  the  children  are  residing  with  her  among  tnat  tribe. 

Simon  Clavier  (No.  7)  married  a  member  of  the  Kaw  tribe  and  affiliated  with  it. 

The  children  ot  Mitchell  Fronkier  (Nos.  11  and  12),  who  is  enrolled  and  affiliating 
with  the  Kaws,  reside  with  him  among  that  tribe. 

The  father  of  Angelina  and  Nora  James  (Nos.  20  and  21)  is  enrolled  with  the  Raws 
«and  also  with  the  rottawatomies.    His  children  reside  with  him  and  not  among  the 


ie  Pappan  children  (Nos.  27  and  28)  are  residing  with  their  father,  who  is  enrolled 
and  affiliatmg  with  the  Kaws. 

The  Thompson  children  (Nos.  35  to  37,  inclusive)  are  residing  with  their  parents, 
who  are  enrolled  and  affiliating  with  the  Kaws. 

"4.  Please  state  whether  any  considerable  number  of  persons  have  been  added  to 
the  Osage  roll  by  application  to  the  Department,  and,  if  so,  have  such  persons  been 
accorded  full  Osage  rights  as  if  they  haa  continuously  resided  on  the  O^e  Reserva- 
tion?" 

All  applications  for  enrollment  are  submitted  to  the  Department,  but  as  a  con- 
dition precedent  to  their  consideration  they  are  referred  for  investigation  to  the 
Indian  agent,  and  by  him  submitted  to  the  Osage  tribal  council.  When  their  enroll- 
ment is  authorized  the  applicants  are  granted  full  tribal  rights.  The  case  of  Mrs. 
Jane  Appleby  is  an  exception  as  she  was  enrolled  bjr  the  Department  over  the  protest 
of  the  national  council  for  tribal  annuities  only  during  the  remainder  of  her  lile. 

**  5.  Please  state  whether  the  record  in  the  application  of  anv  of  the  persons  named  in 
said  resolution  claiming  enrollment  by  adoption  shows  whetner  they  were  adopted  as 
members  of  the  Osage  Nation  by  the  council  of  the  said  nation." 

Jane  Appleby  (No.  1)  was  adopted  by  a  council  of  the  chiefs  on  March  5,  1847,  and 
remainea  on  the  rolls  until  1874,  when  her  name  was  dropped  by  the  agent  for  some 
reason  unknown;  but  neither  the  action  of  the  cou  ncil  nor  that  of  the  agent  in  the  mat- 
ter was  submitted  to  the  Department  for  approval  or  disapproval.  In  1894  the  matter 
of  her  admission  to  the  tribe  was  again  submitted  to  tne  national  council,  which 
unanimously  voted  against  her  being  enrolled. 

Simon  Clavier  (No.  7)  and  Virgil  Herrard  (No.  13)  were  adopted  by  a  tribal  council 
in  1874  and  were  enrolled  by  the  agent,  but  their  names  were  dropped  in  1878  by 
Agent  Beede  at  the  request  of  the  tribal  council.  Their  cases  were  not  reported  to 
the  Department. 

Mioses  Plomondon  (No.  29)  was  adopted  by  the  council  and  enrolled  in  1873  and 
stricken  from  the  rolls  in  1878  by  Agent  Beede,  and  the  action  taken  was  not  reported 
to  the  Department.  His  name  was  taken  from  the  rolls  by  the  agent  at  the  request 
of  the  national  council. 

**6.  Please  state  what  evidence  was  submitted  showing  that  the  persons  referred 
to  in  inquiry  numbered  5,  or  any  of  them,  were  enrolled  as  members  of  said  nation 
at  the  request  and  by  the  action  of  the  Osa^  national  council." 

Jane  Appleby  (No.  1).  In  the  record  of  tlie  testimony  taken  by  the  Osage  allotting 
commission  June  15,  1907,  at  the  Osage  Agency,  this  woman  said  in  effect  that — 

**She  was  married  to  a  half-breed  Osage  in  1847  and  was  adopted  by  a  council  of 
chiefs  and  headmen  on  March  15,  1847,  and  was  taken  off  in  1874  by  Agent  Beede 
at  the  same  time  that  several  white  people  were  dropped  from  the  rolls,  and  that  at 
the  time  of  her  adoption  the  'chiefs  got  together  themselves,'  as  they  *did  not  have 
councUmen  like  they  do  now.' " 

Simon  Clavier  (No.  7^.  This  man  in  an  affidavit  dated  October  30,  1902,  says  in 
effect  that  he  was  callea  to  the  Osage  Reservation  to  meet  the  general  council  of  the 
nation  in  1874  and  was  then  and  there  adopted  as  a  mejnber  of  the  tribe,  by  reason  of  > 
bis  marriage  to  an  0»age  woman,  and  was  told  that  he  was  entitled  to  all  the  rights . 
and  privileeee  of  an  Indian;  that  he  was  told  also  by  Isaac  T.  Gibson,  the  agent, 
that  ne  had  oeen  so  adopted;  that  he  was  paid  his  annuities  the  same  as  other  members . 


14  BNBOLLMENT  OF   CERTAIN    MEMBERS   OF   OSAGE   INDIANS. 

of  the  tribe  until  1878  when  his  name  was  dropped  from  the  tribal  rolls  by  Cyrus 
Beede,  and  that  at  the  time  his  name  was  so  stricken  from  the  rolls  there  was  no  action 
of  the  council  in  the  matter. 

Virgil  Herrard  (No.  13).  In  an  unsworn  statement  made  June  2, 1906,  this  rnian  says 
in  effect  that  he  was  formally  adopted  by  a  general  council  of  the  Osage  tribe  in  1874 , 
and  the  tribe  never  took  any  action  undoing  his  adoption;  that  at  tne  time  he  was 
admitted  to  membership,  as  indicated,  he  was  married  to  an  Osage  woman  and  was 
requested  by  the  council  to  come  to  the  reservation  and  become  one  of  them;  and  that 
in  compliance  with  their  request  he  settled  on  the  Osage  Reservation  and  has  ever 
since  made  it  his  home. 

Moses  Plomondon  (No.  29).  In  a  sworn  statement  dated  June  18, 1906,  this  man  avers 
in  effect  that  he  was  married  in  1868  by  a  Catholic  priest  to  Clementine  Denoya,  who 
is  of  Offige  blood;  that  he  was  then  living-  in  the  State  of  Washington,  but  removed 
with  her  to  the  Osage  Reservation  in  1873;  that  shortly  thereafter  the  tribe  speaking 
through  its  national  council  adopted  him  as  a  member,  of  which  a  record  is  on  file  at 
the  Osage  Agency,  and  that  he  nas  continuously  resided  among  the  tribes  ever  since 
his  adoption. 

EVIDENCE  IN  THE  CASES   OF  MRS.   AFPLEBY,   SIMON  CLAVIER,   VIRGIL  HERRARD,    AN1>  * 

MOSES  PLOMONDON. 

Affidavit  made  July  16, 1900,  by  Isaac  T.  Gibson,  who  was  agent  at  the  Osage  Agency 
from  October  18. 1869,  until  February,  1876,  to  the  effect  that  in  1876,  when  the  Super- 
intendent of  Indian  Affairs  was  visitmg  the  agency  the  council  speaking  for  the  Osage 
Nation  made  a  report  to  the  Superintendent  adopting  all  the  white  men  that  had 
married  mixed-blood  Osages;  that  the  adoption  was  not  made  at  the  request  of  the 
white  men,  or  by  anv  corrupt  means  used,  but  was  gratuitous  on  the  part  of  the  council; 
that  among  those  aaopted  ne  remembers  the  names  of  Simon  CI  vier,  Virgil  Herrard, 
and  James  Simpson,  and  that  there  were  others  adopted  whose  names  he  can  not  now 
recall. 

Affidavit  made  November  24,  1906,  by  L.  J.  Miles,  who  says  that  he  was  in  chaige 
of  the  Osage  A^ncy  from  July,  1878,  until  September,  1885,  and  again  in  chaige  from 
May,  1889,  until  July,  1893;  tnat  when  he  first  became  acent  he  found  that  a  number 
of  white  persons  who  had  been  enrolled  in  the  tribe  haa  been  dropped;  that  among 
those  so  stricken  from  the  rolls  were  Simon  Clavier,  Virgil  Herrard,  and  Mtses  Plo- 
mondon, and  that  in  1883  or  1884  the  Indians  through  their  council  asked  that  most 
of  these  persons  be  enrolled  and  given  rights  as  members  of  the  tribe. 

An  afiidavit  dated  June  21,  1906,  by  Mrs.  Martha  Dunham,  who  says  that  Moees 
Plomondon,  who  was  of  some  Cree  Indian  blood,  married  her  daughter;  that  he  came 
to  the  Osage  Reservation  shortly  after  1873,  and  was  then  adopted  by  the  same  council 
which  adopted  Simon  Clavier  and  Virgil  Herrard,  and  that  these  persons  drew  annui- 
ties with  the  tribe  until  their  names  were  stricken  from  its  rolls,  but  she  does  not  know 
why  they  were  dropped. 

An  affidavit  datea  June  21,  1906,  from  John  Florer,  who  sajrs  in  effect  that  he  went 
to  the  Osage  Reservation  in  1872  and  was  there  in  1874  when  the  council  of  the  tribe 
passed  on  the  adoption  of  Simon  Clavier,  Virgil  Herrard,  Moses  Plomondon,  and 
others;  that  the  council  was  composed  of  chiefs  and  headmen  of  the  nation  and  was  a 
representative  one;  that  he  was  personally  acouainted  with  the  persons  named,  and 
knows  that  they  were  regularly  adopted  and  nave  allied  themselves  with  the  tribe 
ever  since. 

A  report  dated  December  5,  1904,  from  Frank  Frantz,  Osage  agent,  who  says  that 
Simon  Clavier  and  Virgil  Herrard  were  recognized  by  the  Osa^e  tribe  and  enrolled 
with  them;  that  they  have  a  moral  ri^t  to  ask  that  uiey  be  remstated  in  the  rights 
and  benefits  from  which  they  were  deprived  when  their  names  were  dropped  from 
the  rolls  in  1878,  and  that  the  matter  of  their  reinstatement  was  brought  before  the 
tribal  council  on  November  28,  1904,  which  unanimously  refused  to  admit  them. 

A  certified  copy  of  an  excerpt  from  the  record  of  a  meeting  held  October  2,  1874, 
of  the  committee  on  Osage  citizenship  appointed  by  the  national  council  showing  the 
adoption  of  Simon  Clavier,  Virgil  Herrard,  and  Moses  Plomondon  to  tribal  membei^hip. 

Letter  dated  August  15,  1905,  from  Cyrus  Beede,  United  States  Indian  inspector, 
which  reads  as  follows: 

"  In  reply  I  have  the  honor  to  state  that,  according  to  my  remembrance,  somewhat 
dimmed  oy  age  (twenty-seven  years,  according  to  their  statement),  at  the  time  of  my 
advent  to  the  a^ncy  m  1876  I  found  the  rolls  stuffed  full,  running  over,  dead  men 
retained  and  white  men  added,  and  I  commenced  the  work  of  reduction ;  and ,  if  memory 
serves  me  correctly,  somewhere  about  the  year  1877  or  1878,  probably  the  latter  year, 
an  inspector  was  sent  to  the  agency  and  I  was  directed  to  make  the  payment  in  his 
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preamce,  which  at  that  time  amounted  to  some  $32,000.  The  inspector  above 
referred  to  assisted  in  revising  the  roll  and  also  a  dele^tion  from  the  business  com- 
mittee represented  the  Osage  council  and  nation,  and,  if  memory  serves  me  correctly. 
no  changes  were  made  in  the  roll  without  the  approval  of  this  business  committee;  and 
it  seems  to  me  now  that  the  said  inspector  witnessed  the  payment,  which,  in  my 

i'udgment,  was  the  first  approximately  correct  roll  made  out  at  tne  Osage  Agency,  and 
[  am  quite  positive  was  the  first  executed  on  the  present  blank  form;  and  I  can  not 
reconmiend  the  reinstatement  of  the  applicants,  who  have  apparently  remained  sat- 
isfied o£f  the  roll  for  twenty-seven  years,  and  were,  in  my  opinion,  legitimately  dropped 
therefrom." 

"7.  Please  state  if  the  names  of  any  Indians  of  Osage  blood  have  been  dropped  from 
the  Osage  roll  by  action  of  the  Department  because  such  person  or  persons  did  not 
affiliate  with  the  tribe  or  reside  on  tne  Osage  Reservation.'' 

The  records  of  the  Dei)artment  do  not  show  any  case  where  an  enrolled  member  of 
the  Osage  tribe  has  been  dropped  and  denied  membership  therein  for  the  reasons 
given. 

*'8.  Please  state,  if  practicable,  if  the  names  of  any  persons  have  been  placed  upon 
the  Osage  roll  who  were  not  on  the  reservation  at  the  time  the  names  were  so  plarced 
upon  the  roll,  and  who  have  not  at  any  time  lived  on  the  reservation." 

The  Department,  on  October  2S,  1890,  granted  authority  for  the  enrollment  with 
the  tribe  of  Goaina  Mongrain,  a  sister  of  cmurity,  living  away  from  the  Osage  Reserva- 
tion, who  refused  to  return  thereto  and  to  whose  admission  the  councfl  obiecled. 
It  was  shown  that  the  applicant  was  of  Osage  blood  and  that  her  brother  and  sister 
were  enrolled  and  afliliating  with  the  tribe  at  the  time. 

There  may  have  been  a  few  cases  wherein  applicants  of  clearly  proven  Osage  blood 
not  residing  on  the  reservation  have  been  enrolled  by  departmental  authority  where 
the  evidence  showed  that  it  was  their  intention  to  go  on  the  reservation  and  make  it 
their  home. 

It  is  added  for  the  information  of  the  committee  that  the  Commissioner  of  Indian 
A£Eair8  has  caused  as  thorough  a  search  to  be  made  of  the  records  in  his  office  as  tlie 
time  available  would  admit  of,  and  believes  that  the  foregoing  answers  cover  fully 
the  points  involved. 

Very  respectfully,  Jesse  E.  Wilson, 

Assistant  Secretary. 

StaiemerU  in  support  of  the  claim  of  John  Thomas  Hunt  and  his  five  minor  children  to  be 
enrolled  as  members  of  the  Osage  tribe  of  Indians, 

Thepapers  on  file  in  the  Indian  Office  in  his  application  for  enrollment  show  that 
John  Thomas  Hunt  for  himself  and  five  minor  children  applied  for  enrollment  as  a  mem- 
ber of  the  Osage  tribe  of  Indians.  He  established  the  fact  that  he  was  a  half  brother  of 
Mary  J.  Qem,  both  being  children  of  Mrs.  Elizabeth  Hunt,  who  was  the  daughter  of 
Susan  Lanne,  who  was  mentioned  by  name  in  the  Osage  treaty  of  1825,  and  given 
an  allotment  under  said  treaty  as  a  member  of  the  Osase  tribe. 

Said  Hunt  made  application  for  the  enrollment  of  nimsolf  and  his  minor  children, 
basins  his  daim  upon  the  fact  that  he  was  a  half  brother  of  Mary  J.  Clem,  they  being 
both  descended  through  the  same  mother  from  the  said  Susan  Larine. 

In  the  letter  from  the  Commissioner  of  Indian  Affairs  to  the  Secretary  of  the  Interior, 
dated  July  19,  1901,  in  quoting  from  the  report  of  the  Indian  agent  in  charge  of  the 
OsBffe  Ag^cy,  on  the  claim  of  Mr.  Hunt,  it  Lb  stated: 

"That  he  (the  agent)  feels  confident  that  Mrs.  Elizabeth  Hunt,  who  died  about  1861, 
was  his  mother  as  well  as  the  mother  of  Mary  Clem;  that  John  Thomas  Hunt  was  born  in 
lliasouri  about  1856,  and  after  his  mother's  death  lived  with  his  half-sister,  Mary 
dem."    Mr.  Hunt  has  lived  on  the  Osage  Reservation  for  many  years. 

His  claim  to  enrollment  was  denied  by  the  Secretary  upon  the  ground  that  although 
Mary  }.  Clem  had  been  enrolled  by  act  of  the  Osage  coimcil,  that  subsequent  to  such 
enroll ment  by  the  council  it  had  been  claimed  that  the  said  Mary  J.  Clem  was  without 
Osage  blood.  For  that  reason  alone  enrollment  was  denied  to  the  said  Hunt  and  his 
minor  children. 

A  commission,  consisting  of  Houston  and  Scott,  was  appointed  by  the  Secretary  of 
the  Interior  to  investigate  and  report  upon  the  contested  cases  upon  the  Osage  annuity 
rell,  and  tiieir  report  was  submitted  to  the  Secretary,  who  submitted  it  to  Jud^  Van 
Devanter,  Assistant  Attorney-General  for  the  Interior  Department,  who  reviewed, 
with  others,  the  case  of  Mrs.  Mary  J.  Clem.  The  Attorney-General  in  the  Clem  case 
st;\r. 

^*It  is  quite  clear  that  the  Osage  Nation  failed  to  prove  the  charge  that  these  parties 
have  no  Osage  blood.    *    *    *    Considering  the  whole  case,  I  can  not  come  to  any 
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Other  conduflion  than  that  the  Osage  Nation  has  failed  to  sustain  their  chaige  thai 
Mis.  Clem  is  not  an  Osage  by  blood.  (See  Opinion  of  Assistant  Attorney-General  of 
April  6,  1898,  on  Osage  contested  cases.) 

In  reviewiiog  the  Clem  case,  the  Assistant  Attomey-Creneral  makes  the  following 
statement: 

"Jane  Appleby  swore  that  she  had  known  Stisas  Larine,  and  that  she  never  claimed 
to  be  Osajge;  that  she  never  heard  of  her  claiming  it;  that  is  was  generally  known  that 
the  *Pemer  crowd  and  the  Clems  amongst  them*  were  not  Osages.  This  was  all  the 
testimony  before  the  commissioners  on  the  part  of  the  Osage  Nation  to  sustain  the 
chaige  that  the  Clem  familywas  not  of  Osaee  blood,  with  the  exception  of  the  testi- 
mony of  Peter  J.  Kisling.  The  testimony  of  Kisling  was  taken  by  the  commissionerB 
in  executive  or  secret  session,  Kisling  stating  that  'sometimes  when  there  is  an  uproar' 
he  got  embarrassed  and  forgot.  SuMequently  the  counsel  for  Mrs.  Clem  and  family 
asked  the  commissioners  for  a  copy  of  Kisling's  testimony.  The  commissioners 
declined  to  produce  the  testimony  without  the  consent  of  Kisling,  which  he  refused. 
The  counsel  for  Mrs.  Clem  and  family  were  consequently  denied  the  right  of  cross- 
examination.  It  is  not  necessary  to  comment  upon  this  extraordinary  action  on  the 
part  of  the  commissioners.  Testimony  taken  under  such  circumstances  surely  is  not 
entitled  to  credence,  and  with  this  remark  I  dismiss  it  from  further  consideration.'* 
(Opinion  of  Assistant  Attorney-General  April  6,  1898,  Osage  contested  cases,  p.  13.) 

In  the  Clem  case  it  was  decided  that  the  burden  rested  upon  the  Osa^e  council  to 
establish  the  want  of  Osage  blood,  but  in  the  case  of  her  brother,  Mr.  liunt,  and  his 
minor  children,  the  Department  held  that  the  burden  was  upon  him  to  establish  his 
Osage  blood,  and  that  is  the  reason  for  the  different  opinions  in  the  two  cases  involving 
members  of  the  same  family.  Subsequent,  however,  to  the  decision  in  the  Hunt 
case  five  additional  witnesses  have  testified  in  the  case  of  Mary  J.  Clem,  all  of  whom 
testified  that  Susan  Larine,  the  acknowledged  ancestor  of  both  Mrs.  CUm  and  Mr. 
Hunt,  was  in  fact  an  Osage  Indian  by  blood  and  was  known  and  recognized  as  such 
by  the  people  who  knew  her,  and  after  a  second  investigation  of  the  case  of  Mrs.  Clem, 
the  Department  has  again  and  finally  decided  that  she  was  an  Osage  Indiai\  by  blood, 
and  Mrs.  Clem  being  now  deceased,  they  have  placed  the  names  of  her  descendants 
upon  the  Osage  roll  as  finally  made  up.  This  additional  testimony  is  amply  suffi- 
cient to  establish  the  claim  of  Mr.  Hunt  to  enrollment  as  an  Osage  Indian  by  blood. 

The  testimony  of  the  five  witnesses  referred  to  was  taken  before  the  present  Osage 
allotting  commission  in  April,  1907,  and  can  be  foimd  in  their  report  of  the  Clem 
case  now  on  file  in  the  Indian  Office. 

Mr.  Hunt  made  regular  application  for  enrollment  for  himself  and  five  children, 
and  on  July  23,  1901,  the  Secretary  of  the  Interior  denied  him  enrollment.  His 
attorney  on  FebruaTy  20,  1903,  filed  a  motion  for  a  review  of  the  Secretary's  decL=ion, 
and  on  April  23,  1903,  the  Commissioner  of  Indian  Affairs  notified  the  attorney  of 
Mr.  Hunt  that  the  Secretary  had  instructed  him  to  notify  the  attorney  to  submit 
new  and  additional  evidence  in  the  case,  together  with  the  names  of  tne  witnesses 
and  statement  of  their  testimony.  On  February  20,  1903,  the  attorney  wrote  the 
Indian  Commissioner  that  he  desired  to  take  testimony  before  the  Osage  agent  if 
acceptable  to  the  Commissioner,  and  if  not,  he  requested  the  Commissioner  to  suggest 
a  plan  for  taking  the  testimony,  and  there  the  matter  stands. 


Facts  in  cases  of  Virgile  Herard  and  Simon  Clavier,  adopted  members  of  the  Osage  tribe 

of  Indians. 

ViROTLE  Herard. — Virgile  Herard,  white  man,  married  Euphrasis  Lasarge,  Osage 
Indian  woman,  recognized  member  of  Osage  tribe,  October  10,  1864,  at  Wyandotte, 
Kans. 

Simon  Clavier. — Simon  Clavier,  white  man,  married  Mrs.  Matilda  Soldani,  widow, 
member  of  Osage  tribe  of  Indians,  at  Kansas  City,  in  1871. 

The  further  facts  as  to  these  two  parties  are  substantially  the  same  as  to  each,  and 
thev  will  be  stated  here  for  both: 

These  two  white  men  had  lived  with  the  tribe  in  Kansas  long  before  the  tribe 
became  possessed  of  its  large  tribal  funds.  They  had  been  instrumental  in  aiding 
the  Indians  by  showing  them  how  to  follow  the  ways  of  civilization,  building  civilizing 
appliances  for  them,  etc. 

After  removal  of  Osages  from  Kansas  to  the  Indian  Territory  the  council  of  the  tribe 
required  all  white  men  married  to  members  of  the  tribe  to  show  that  their  wives  were 
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members  of  the  tribe  and  that  the  parties  were  married.  Herard  and  Clavier,  at 
eame  time  2^  others,  made  proof  required.  Report  was  made  thereon  by  the  "  Citizen- 
ship conmiittee  of  the  councir*  and  a  number  were  adopted  and  others  rejected. 
Herard  and  Clavier  were  adopted  at  that  time,  October  10,  1874,  and  on  authority  of 
the  council  their  names  were  enrolled  by  Agent  Isaac  T.  Gibson,  and  they  entered 
upon  enjoyment  of  their  rights  as  members  of  the  tribe,  and  were  recognized  as  such 
members  until  1878,  when  Agent  Beede,  who  had  succeeded  Gibson,  removed  their 
names  from  the  roll  because,  being  white  men,  he  held  that  they  had  no  right  to  dhare 
in  the  estate  of  the  Osage  Indians. 

At  that  time  Herard  and  Clavier  were  not  able  to  produce  the  record  of  the  council 
admitting  them  to  membership  in  the  tribe.  They  continued  to  reside  with  the 
Indians,  and  there  they  have  lived  ever  since. 

In  1902  the  record  of  the  Osage  council  showing  the  adoption  of  these  men  was 
found  on  the  files  of  the  Osage  Agency,  and  with  that  record  as  proof  of  their  member- 
ship in  the  tribe  they  made  application  for  enrollment.  Their  applications  were  sent 
to  the  then  agent,  Hon.  Frank  Fran tz,  subsequently  governor  of  Oklahoma  Territory, 
who  reported  thereon,  having  before  him  affidavits  of  two  members  of  the  tribe  who 
were  present  at  the  council  when  the  applicants  were  adopted,  to  wit:  Cyprian  Tyrien 
and  Joseph  Revard,  the  former  62  ana  the  latter  70  years  of  s^e  in  1900,  when  they 
made  their  affidavits  that  of  their  own  personal  knowledp:e  said  Herard  and  Clavier 
were  in  1874  adopted  as  members  of  the  Osage  tribe  of  Indians  with  equal  rights  with 
all  other  Osages.  He  also  had  before  him  the  affidavit  of  Isaac  T.  Gibson,  the  United 
States  Indian  agent  at  the  time,  now  living  in  Salem,  Henry  County,  Iowa,  to  the 
flame  effect,  and  that  he  placed  their  names  on  the  annuity  roll  by  authority  of  the 
Osc^  council;  that  at  a  subsequent  payment  of  annuity  money  the  mie^tion  arose  as 
to  whether  payments  should  be  made  to  said  adopted  white  men,  ana  the  chiefs  told 
the  superintendent  who  was  making  the  payment  if  he  did  not  want  to  pay  these  their 
white  brethren  he  might  take  his  money  back  to  Washington  with  him;  that  the 
adoption  was  not  at  request  of  the  white  men,  but  the  gratuitous  action  of  the  council. 

Tnere  are  also  afiidavits  by  Martha  Dunham,  member  of  tribe,  75  years  of  a^e  in 
1906,  and  John  N.  Florer,  both  testifying  to  personal  knowledge  of  the  adoption  of 
Herard  and  Clavier  by  the  Osaj^e  council  in  1874. 

£x- Agent  L.  J.  Miles,  who  served  as  United  States  Indian  agent,  Osajje  Agency, 
from  1878  to  1885  and  from  1889  to  1893,  states  .that  he  examined  the  annuity 
pay  rolls  at  the  agency  and  found  the  names  of  Herard  and  Clavier  had  been  enrollea 
and  paid  thereon,  as  claimed:  that  during  his  charge  of  the  agency  there  was  consid- 
erable dissatisfaction  in  regard  to  the  way  a  large  number  of  names  had  been  dropped 
from  the  roll  some  time  previous;  that  it  was  done  in  a  summary  manner  and  with- 
out cause;  that  thereby  some  families  had  been  divided;  that  the  council  asked  for 
the  restoration  of  some  of  those  names,  and  it  was  done.  All  of  th«  witnesses  testifv 
to  the  regularity  of  the  council  proceedings  whereby  Herard  and  Clavier  were  adopted, 
and  the  testimony  shows  that  there  never  was  any  question  of  fraud  even  hinted  at 
in  the  matter  of  their  adoption. 

3efore  making  his  report  to  the  Indian  Office  on  the  applications,  Agent  Frantz 
in  1904  submitted  the  matter  to  the  persons  then  acting  as  council  for  the  Osage 
tribe.    In  his  report  he  states: 

"The  majority  of  the  members  of  this  council  are  familiar  with  the  circumstances 
connected  with  these  applications  and  know  that  the  applicants  were  at  one  time 
enrolled  with  the  Osages  and  participated  with  them  in  their  rights  and  benefits. 
They  also  know  that  these  men  are  white  men  and  do  not  make  claim  to  any  Indian 
blood,  consequently  are  emphatic  in  their  denial  of  the  applicants'  requests  to  be 
enrolled  with  them  and  participate  in  their  rights. 

**As  I  have  stated  in  connection  with  other  cases,  the  present  council,  composed  of 
seven  full-blood  and  one  mixed-blood  Indian,  will  not  look  with  favor  on  any  appli- 
cation presented  for  enrollment,  no  matter  how  strong  the  proof  of  tho  right  miiiht  be 
established.  I  can  not  see  that  any  further  proof  is  necessary  to  enable  the  Depart- 
ment to  take  final  action  in  the  premises,  as  the  fact  that  these  people  were  at  one 
time  enrolled  with  the  Osages  is  self-evident.  The  records  show  it  and  the  Indians 
do  not  deny  it.  These  men,  it  is  understood,  joined  their  interests  with  the  Osage 
Indians  at  a  time  when  the  tribe  was  not  a  rich  one  and  they  were  invited  to  come  and 
live  with  them.  They  did  live  here,  and  their  presence  was  for  good.  Their  work 
among  these  Indians  was  such  as  tended  toward  the  upbuilding  instead  of  the  down- 
pulling  of  the  race.  They  were  recognized  by  the  tribe  and  enrolled  with  them, 
nence  certainly  have  a  moral  right  to  ask  that  they  be  reinstated  to  the  rights  and 
benefits  of  which  they  were  deprived  by  the  action  of  an  agent  in  charge  of  the  Osage 
Indians,  as  is  set. forth  in  their  applications. 
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'  The  facts  as  they  are  are  submitted  to  the  Department,  where  the  legal  claims  of  these 
persons  by  reason  of  having  been  adopted  can,  without  a  Question,  be  decided  in 
accordance  with  the  laws  and  precedents  in  similar  cases,  ana  I  have  to  resj^ectfully 
request  that  such  action  be  taken  as  will  insure  to  the  applicants  that  to  which  they 
are  justly  entitled  by  reason  of  having  once  been  adopted  by  these  people,  and  not 
by  reason  of  any  right  coming  to  them  by  birth."    (December  3,  1904.) 

September  7,  1905,  the  Secretary  of  the  Interior,  Hon.  E.  A.  Hitchcock,  refused  to 
authorize  the  enrollment  of  the  applicants  because  of  refusal  of  the  persons  acting 
as  Osa^  council  in  1904  to  favor  tne  enrollment  of  them,  and  because  of  lapse  of 
time  since  they  were  deprived  of  rights  as  members  of  the  tribe. 

The  applicants  showed  that  they  had  never  theretofore  been  able  to  discover  the 
record  of  the  council  proceedings  wherebjr  they  were  adopted  in  1874.  Agent  Franta 
funiished  a  certified  copy  of  said  council  proceedings,  found  upon  the  files  of  his 
office,  and  whereon  was  the  following: 

"Simon  Clavier,  adopted."    "Virgile  Herard,  adopted  by  marriage." 

Other  persons  adopted  by  the  same  council  proceedings,  being  white  men  married 
to  Osage  women,  who  were  removed  from  the  rolls,  or  permitt^  to  remain  thereon, 
are  now  recognized  members  of  the  tribe,  as  follows:  The  heirs  of  Frank  Labardie; 
Mrs.  Nancy  Rogers,  wife  of  John  Ro^rs;  Lewis  Refers;  Susan  Pappan,  wife  of  John 
Pappan*  John  F.  Palmer;  John  Toogiver;  the  Perry  family,  numbering  quite  a  num- 
ber, and  others. 

C.  W.  Belt, 
Attorney  of  Record  for  Herard  and  Clavier. 


Statement  for  the  complete  enrollment  of  Jane  Appleby  as  a  member  of  the  Osage  tribe  of 

Indians, 

The  records  on  file  in  the  Department  in  her  application  for  enrollment  and  with  the 
evidence  taken  in  the  investigations  of  the  rolls  of  the  Osage  tribe  of  Indians  made  in 
1907  suoport  the  fact  that  Jane  Appleby,  whose  maiden  name  was  Jane  Moore,  went 
to  the  Osage  Nation,  or  rather  was  taken  there  by  her  father,  when  she  was  4  years  of 
age.  That  she  was  married  to  Augustus  Captam,  a  member  of  the  Osage  tribe  of 
Indians,  about  the  year  1844;  that  die  has  lived  with  the  Indians  continuously  from 
the  time  that  she  first  went  with  them  until  the  present  time,  now  residing  in  Tulsa, 
Okla.,  just  across  the  line  from  the  Osage  Reservation;  that  she  was  adopted  by  the 
chiefs  of  the  Osage  Nation  and  placed  upon  the  rolls  at  the  time  that  she  was  married; 
that  she  was  given  all  the  rights  and  privileges  as  a  member  of  said  tribe  from  the  time 
that  she  was  adopted  until  1878,  when  she  was  dropped  from  the  rolls  without  any 
investieation  or  without  any  reason  assigned  for  the  same;  that  she  was  placed  upon 
the  rolls  again  about  the  year  1905,  and  her  name  appeared  on  the  rolls  on  January 
1,  1906,  when  the  law  took  effect  allotting  the  lands  ana  the  moneys  of  the  Osage  tribe 
of  Indians,  but  there  was  a  provision,  however,  that  her  enrollment  was  not  a  complete 
enrollment,  having  been  designated  that  it  was  for  annuities  only.  The  law  authoriz- 
ing the  allotting  of  the  lands  and  division  of  the  moneys  of  the  Osage  tribe  of  Indians 
specifically  states  that  they  shall  be  divided  equally  among  those  whose  names  were 
on  the  roll  on  January  1, 1906,  unless  dropped  tnerem)m  by  fraud.  No  fraud  has  ever 
been  claimed  or  even  hinted  at  in  the  enrollment  of  Jane  Appleby,  and  she  feels  that 
having  lived  with  the  Osage  people  nearly  all  her  life,  having  married  a  member  of  the 
Osage  tribe  of  Indians,  and  naving  raised  a  large  family  that  have  been  known  and 
recognized  as  members  of  the  tribe,  and  having  been  adopted  by  the  tribe,  and  partici- 
pating with  them  for  more  than  forty  years,  she  is  entitled  to  be  fully  enrolled  and  to 
receive  the  benefits  as  other  members  of  the  tribe. 

Respectfully  submitted. 


Statement  in  support  qf  the  application  of  Pearl  Callahan  for  enrollment  as  a  member  qf 

the  Osage  tribe  of  Indians. 

The  records  filed  in  the  Department  with  the  application  of  Amanda  Callahan, 
now  Amanda  Gussman  (she  having  since  the  filing  ol  the  application  married  a  Mr. 
Gussman),  support  the  fact  that  Pearl  Callahan  is  the  daughter  of  Amanda  Gussman 
and  a  full-blood  Osage  Indian  by  the  name  of  Sheshe.  That  it  was  a  case  of  seduction; 
that  after  the  birth  of  the  child  she  went  to  Kansas  City,  Mo.,  and  there  worked  for 
fix  years  (to  support  herself  and  her  aged  mother  and  ner  child)  in  a  shirt  factory. 
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That  she  has  borne  a  good  reputation;  that  the  Indian  Sheahe  fullv  acknowledged 
the  child  aa  his  own,  and  has  offered  to  take  the  child  and  keep  it  if  she  would  give  it 
up  to  him.  That  the  application  for  enrollment  was  pendine  prior  to  the  passage  of 
the  bill  for  the  allotting  of  the  Osage  Indians  in  June.  1906:  that  her  application  was 
recommended  by  Indian  agents  William  J.  Pollock,  and  O.  Micher  and  Millard, 
approved  by  the  Indian  Omce,  and  her  enrollment  finally  denied,  almost  wholly  on 
tne  ground  that  she  had  not  affiliated  with  the  tribe. 

The  act  providing  for  the  allotment  of  the  land  and  the  moneys  of  the  Osage  tribe 
of  Indians  m  the  provision  for  making  the  final  roll  provides  as  follows: 

"That  all  children  not  now  on  the  roll  but  bom  to  persons  whose  names  were  on 
the  roll  on  January  1,  1906,  shall  be  enrolled." 

Sheshe,  the  father  of  this  child,  as  he  acknowledges  himself  to  be,  is  a  full-blood 
Indian  and  his  name  has  been  borne  on  the  Osage  roll  from  his  birth.  It  is  evident 
from  the  above  relation  that  Pearl  Callahan  is  clearly  entitled  to  enrollment  as  asked. 

Respectfully  submitted. 

L.  J.  Miles, 
Representing  Mrs.  Oussman. 

Statement  in  support  o  ^the  application  of  Moses  Plomondon  for  enrollment  as  a  member 

of  the  Osage  tribe  of  Indians. 

The  records  on  file  with  the  Department  with  his  application  for  enrollment  will 
support  the  fact  that  Moses  Plomondon  was  married  to  Clemmy  Denoya,  a  member  of 
the  Osage  tribe  of  Indians,  some  years  prior  to  1874;  that  he  moved,  with  his  wife,  to 
the  Ofioge  Reservation;  that  he  was  rejfularlv  adopted  as  a  member  of  the  Osage  tribe 
of  Indians;  that  a  copy  of  the  proceedings  of  the  council  and  the  affidavit  of  the  agent 
In  charge  of  the  Indians  at  that  time,  as  well  as  the  affidavits  of  other  persons  that  par- 
ticipate in  that  council,  will  be  found  with  the  records  of  his  application.  It  is  also 
shown  that  Moses  Plomondon  is  a  member  by  blood  of  the  Cree  Indians  of  the  North- 
west; that  he  has  never  participated  with  his  tribe,  or  received  any  benefits  from  the 
flame;  it  is  also  shown  in  tne  evidence  that  such  a  practice  was  and  is  now  common  with 
the  Osage  people,  as  a  large  number  of  persons  are  now  on  the  rolls  of  the  tribe  as 
adopted  citizens.  In  fact,  the  case  of  Moses  Plomondon  is  identical  with  those  of  Jane 
Applyby,  Virgil  Herrard,  and  Simon  Clavier,  except  that  he  is  a  member  by  blood  of 
the  dree  Indians  in  the  Northwest. 

Respectfully  submitted.  L.  J.  Miles, 

Representing  Moses  Plomondon. 


Memorandum  of  fact  in  the  matter  of  the  application  of  0.  J.  Stratum  et  al.  for  enroll' 
m^nt  as  members  of  the  Osage  tribe  of  Indians. 

The  parties  interested  in  this  application  for  enrollment  and  who  have  joined  in  the 
application  are  G.  J.  Stratton,  for  himself  and  his  three  minor  children,  Theresa, 
llienna,  and  Jerald  Stratton,  Rosa  Marr  (nee  Loveland),  a  sister  of  G.  J.  Stratton, 
lor  herself  and  her  children,  Chlora  Loveland  and  Mamie  McCrarv  (nee  Lovdand) 
and  her  child,  Hattie  McCrary.  G.  J.  Stratton  and  Rosa  Marr  are  brother  and  sister 
to  Mrs.  Julia  A.  Hackleman  (nee  Stephens),  who  is  a  member  of  the  Osage  tribe  of 
Indians  and  is  on  the  tribal  rolls  as  such.  They  are  also  brother  and  sister  to  Mrs. 
Jane  Brown,  nee  Jane  Stratton,  now  deceased,  who  was  a  member  of  the  Osage  tribe  of 
Indians  and  during  her  lifetime  her  name  was  carried  on  the  roll  as  such.  ^fis.  Brown 
left  five  children,  who  are  now  borne  upon  t7y3  Osage  roll  as  members  of  the  Osagje 
tribe  of  Indians  and  to  whom  allotment  of  lands  is  now  being  made  under  the  provi- 
sion of  the  act  of  Congress  approved  June  8,  1906.  G.  J.  Stratton  and  Mrs.  Marr  are 
<^ildren  of  an  Indian  woman  by  the  name  of  Peliza  Choteau,  an  Osaee  Indian  woman, 
and  Gabe  Stratton,  a  white  man.  They  are  also  uncle  and  aunt  to  Rebecca  J.  Darnell, 
who  is  a  member  of  the  Osage  tribe  of  Indians  and  carried  on  the  roll  as  such.  Rebecca 
J.  Dam^  is  the  daughter  of  Julia  A.  Hackleman,  a  sister  to  these  applicants.  In 
1896,  the  right  of  Rebecca  J.  Darnell,  who  was  then  Rebecca  J.  Valney,  to  be  enrolled 
on  the  Osage  rolls  was  investigated  by  the  Socretar]^  of  the  Interior  and  her  rights 
sustained,  and  the  evidence  taken  in  that  investigation  was  later  used  in  the  appli- 
cation for  enrollment  of  her  mother  and  brother,  and  on  that  evidence,  her  motner 
and  brother  were  enrolled  over  the  objection  of  and  against  the  wUl  of  the  Osage  na- 
tional councU. 

A  copy  of  the  same  evidence  with  other  evidence  was  used  in  the  application  on 
bahslf  of  these  applicants  for  enrollment  and  their  enrollment  denied  by  the  Secre- 
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tary  of  the  Interior,  all  of  which  is  of  record  in  the  Department  of  the  Interior.  These 
parties  made  their  application  for  enrollment  prior  to  June  28,  1906,  and  on  that  date 
their  application  for  enrollment  was  pending.  The  Secretary  of  the  Interior  previ- 
ous to  tnat  time  had  passed  upon  their  application  and  denied  it  on  the  grounds: 
First,  that  the  Osage  national  council  had  rejected  it.  Second,  on  the  grounds  that 
they  had  not  affiliated  with  the  tribe.  Third,  the  fact  that  they  had  sisters  and  other 
relatives  on  the  roll  who  claim  their  right  to  enrollment  through  the  same  ancestors 
that  these  parties  did  was  not  conclusive  of  their  right  to  enrollment. 

An  application  for  rehearing  had  been  filed  and  rehearine  eranted,  and  on  that 
application  the  case  was  pending  on  the  date  of  the  passage  of  tne  *' Allotment  bill, " 
so  that  these  applicants  came  strictly  within  the  provisions  of  that  statute.  On  the 
rehearing  of  the  case  the  Secretary  of  the  Interior  again  denied  enrollment,  but  this 
time  solely  on  the  ground  that  they  had  not  affiliated  with  the  tribe.  These  paities 
claim  their  right  to  enrollment  by  reason  of  the  fact  that  they  are  descendants  of  the 
Choteau  family,  and  herewith  is  appended  a  list  of  names,  together  with  their  roll 
numbers,  of  persons  who  are  now  carried  on  the  Osage  rolls  and  who  claim  their  right 
to  enrollment  through  the  common  ancestors  of  these  people.  There  are  others  whose 
names  are  canied  on  the  Osage  rolls  who  are  related  by  blood  to  these  people,  but 
who  can  claim  their  right  to  enrollment  through  other  sources  in  addition  to  the 
sources  claimed  by  these  applicants.  The  application  of  Julia  Ann  Ste\ens,  now 
Hackleman,  a  sister  of  G.  J.  Stratton,  and  Rosa  Marr,  was  in  every  particular  iden- 
tical with  the  application  of  these  parties,  and  was  submitted  to  the  Depaitment  upon 
the  same  identical  evidence,  ana  had  been  rejected  by  the  Osage  national  council 
for  the  same  reason  these  applicants  had  been  rejected,  and  on  the  same  grounds  tlH» 
Department  was  asked  to  enroll  them  over  the  obiection  of  the  council.  In  passing 
upon  that  case  the  Secretary  of  the  Interior  used  tne  following  language: 

"The  case  of  Mrs.  Julia  Ann  Stevens  and  her  son,  John  H.  Stevens,  does  not  at  all 
differ  from  the  case  of  her  daughter,  Mrs.  Rebecca  J.  Vadney,  and  it  seems  quite  clear 
thsit  Mrs.  Stevens  and  her  son  are  equally  entitled,  by  reason  of  their  Oeage  blood, 
to  be  placed  upon  the  Oeage  annuity  rolls.  It  is  said  by  Assistant  Attorney-General 
Hall,  in  his  opinion  in  the  matter  of  the  appli<ation  of  Lewis  Benjamin  Lessert, 
*  Waiving  the  question  of  the  right  of  the  tribe  through  its  council  to  pass  upon  the 
qualifications  of  applications  for  membership  therein,  it  is  clear  that  such  applicants 
ought  not  to  be  allowed  by  the  Department  over  their  protest,  except  upon  indu- 
bitable proof  of  the  legal  right  to  such  membership.'  In  the  present  case,  the  appli- 
cation for  enrollment  is  supported  hy  strong  and  satisfactory  proof  of  Osa^(.  blood, 
and  there  seems  to  be  no  good  reason  for  refusing  to  enrc»ll  Mrs.  Stevens  ana  her  son 
upon  the  annuity  rolls.  You  are,  therefore,  directed  to  place  their  names  upon  the 
Osage  annuity  rolls." 

Notwitatanding  the  decision  of  the  Sc'cretary  of  the  Interior  above  referred  to  in 
the  ( ase  of  Julia  Ann  Stevens,  a  sister  of  G.  J.  Stratton  and  Rosa  Marr,  the  Secretary 
of  the  Interior  has  held  against  these  applicants  and  denied  them  enrollment.  The 
evidence  in  this  case  shows  that  these  applicants,  at  the  time  of  their  application 
for  enrollment,  and  for  a  long  time  previous  thereto,  had  resided  in  California  and 
had  not  sustained  tribal  relations  with  the  tribe.  The  evidence  also  shows  that  these 
parties  were  desirous  of  taking  up  their  abode  with  the  tribe  as  soon  as  they  could 
receive  enrollment,  but  did  not  desire  to  part  with  what  little  property  they  had  in 
California,  in  the  cost  and  expense  of  moving  to  the  Osage  Reservation,  until  they 
were  enrolled  and  were  permitted  to  share  in  the  annuities  and  privileges  of  the 
Osage  tribe  of  Indians,  stating  that  if  they  were  not  enrolled  they  could  not  afford 
to  use  up  what  little  property  they  had  in  the  expense  of  moving.  The  fact  that  the 
Osage  national  council  bad  rejected  their  application  made  them  feel  that  there  was 
uncertainty  about  their  enrollment,  and  the  further  fact  that  the  Department  was 
inclined  to  support  the  council  in  'their  attitude,  increased  the  imcertainty  and 
warranted  their  action  in  that  regard. 

It  might  be  well  to  remark  here  that  this  is  the  first  case  of  the  kind  in  which  the 
Department  has  held  that  parties  could  lose  their  right  to  enrollment  by  reason  of 
nonafhliation  with  the  tribe,  and  in  the  last  twenty  years  many  persons  have  been 
enrolled  in  the  tribe  hy  direction  of  the  Secretary  of  the  Interior  who  had  not  been 
previously  affiliated  with  the  tribe,  and  one  person,  to  wit,  Coenia  Mongrain,  was 
enrolled  as  a  member  of  the  tribe  who  never  lived  with  the  tribe  previous  to  her  en- 
rollment and  never  has  since  and  did  not  at  the  time  of  her  enrollment,  and  is  now 
sharing  in  the  division  of  the  tribal  lands  and  funds  of  the  Osage  tribe  of  Indiann. 
The  act  of  Congress  of  February  8,  1887,  provides  as  follows: 

"And  every  Indian  bom  within  the  territorial  limits  of  the  United  States  who  has 
voluntarily  taken  up^  within  said  limits,  his  residence  separate  and  apart  froin  any 
tribe  of  Indians  therein,  and  has  adopted  the  habits  of  civilized  life,  is  hereby  declared 
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to  be  a  citizen  of  the  United  States,  and  is  entitled  to  all  the  rights  privileges,  and 
immunities  of  such  citizens,  whether  said  Indian  has  been  or  not,  by  oirth  or  other- 
wise, a  member  of  any  tribe  of  Indians  within  the  territorial  limits  of  the  United 
States  without  in  any  manner  impairing  or  otherwise  affecting  the  right  of  any  such 
Indian  to  tribal  or  otner  property." 

It  was  contemplated  at  the  time  of  the  passage  of  the  act  of  Coneress  providing  for 
the  division  of  tne  lands  and  funds  of  the  Osage  tribe  of  Indians  tnat  persons  in  the 
condition  of  these  applicants  should  receive  enrollment.  For  that  reason  it  was 
specially  provided  in  tnat  bill  that  the  decision  of  the  Secretary  of  the  Interior  should 
be  final  and  that  persons  whose  right  to  enrollment  were  denied  them  should  not  be 
permitted  to  resort  to  the  coiuts  to  support  their  contention  for  enrollment.  The 
refusal  of  the  Secretary  to  enroll  these  applicants  is  in  direct  violation  of  the  statute 
above  quoted;  and  as  the  right  to  have  their  case  determined  in  the  courts  has  been 
by  l^islation  taken  away  from  them,  thev  now  ask  for  legislative  relief. 

Respectfully  submitted. 

T.  J.  Leahy. 


List  of  names  of  persons  now  on  Osage  roll  whose  rights  are  identical  with  applicants. 


532.  Marv  Chouteau. 

423.  Sophia  Chouteau. 
529.  Louis.  Biehorse. 

533.  Andrew  Bighorae. 

736.  Wah  ko  ki  he  kah,  or  Koza  Chou- 
teau. 
677 .  Hunkah  me,  or  Josephine  Chouteau . 

424.  Hays  Little  Bear,  now  married  to 

Lo  hah  me. 
1068.  Louis  Chouteau. 
1810.  Oscar  A.  Ririe. 

1805.  Effie  E.  Ririe. 

1806.  Scott  F.  Ririe. 
1^07.  Otis  E.  Ririe. 
1808.  Nellie  I.  Ririe. 
1819.  Arthur  M.  Ririe. 

1838.  Roza  Fronkier. 
1250.  Laban  A.  Fronkier. 
2066.  Effie  Chouteau. 

1203.  Augustine  Carrel  ton,  n^  Chouteau. 

1053.  Anthony  Carrelton. 

1707.  Ella  Carrelton. 

1058.  George  Carrelton. 
1856.  Olla  Roberts. 

1204.  Charles  Donovan. 

1205.  Jessie  Donovan. 
1175.  Emily  Ross. 
1825.  Mary  C.  Ross. 
1465.  Coenia  Killabee. 

1400.  Benedict  Killabee. 

1401.  John  A.  Killabee. 
1067.  Stewart  Chouteau. 
1601.  Sylvester  Moncra vie. 

1839.  Enmiitt  Rogers. 

1840.  Cecelia  Rogers. 

1841.  Maud  Rogers. 

1054.  Mary  E.  Carrelton. 

1055.  Eva  M.  Carrelton. 

1056.  Ethel  Carrelt«m. 

1057.  Francis  Carrelton. 

1708.  Grace  Flomondon. 

1709.  Gementine  Flomondon. 

1800.  Moses  E.  Flomondon. 

1801.  George  Flomondon. 

1059.  Augustine  Carrelton. 

1060.  Robert  Carrelton. 

1061.  Mary  £.  Carrelton. 


1062.  George  Carrelton. 

1176.  Clement  De  Noya. 

1177.  Moeby  De  Noya. 

1178.  Louis  De  Noya. 

1179.  Sadie  De  Noya. 

1180.  Elsie  De  Noya. 

1181.  Edna  De  Noya. 

1182.  Elizabeth  De  Noya. 

1183.  Milliard  De  Noya. 

1826.  Irene  Rogers. 

1827.  Mary  A.  Rogers. 

1828.  Coena  Rogers. 

1829.  Eldred  T.  Rogers. 
1470.  Was  he  ke  Luse. 

2067.  Merle  C.  Wade. 
866.  Peter  A.  Captain. 

1359.  Roza  A.  Captain. 

1968.  Andrew  Tayrien. 

1560.  Arenia  Parien. 

2068.  Elmer  Wiles. 

2069.  Lelina  Wiles. 

2070.  Delila  Wiles. 

2071.  Francis  M.  Wiles. 
1941.  Oscar  E.  Sweeny. 
1621.  Georee  Newman. 

2101.  EsteUa  Yeargain. 

2102.  Eariy  T.  Yeargain. 

2103.  Verona  V.  Yeargain. 

2104.  Leona  Yeargain. 
1361.  Alfred  Hoots. 

1360.  A^es  Jane  Hoots. 

1557.  Minnie  Beggs. 
1977.  Julia  L  Be^. 

1969.  Jeanie  Taynen. 

1970.  Viola  Tayrien. 

1971.  Alfred  J.  Tayrien. 

1972.  Violet  M.  Tayrien. 

1973.  William  J.  Tayrien. 

1974.  Rosana  Tayrien. 
1957.  Edna  Tayrien. 

1025.  Nelson  Carr. 

1026.  Gussie  M.  Carr 

1561.  Delila  Carr. 
1567.  Clarence  Michaels. 

1558.  Roy  S.  McClaino. 
2030.  Andrew  Trumbly. 
1595.  Rosa  Trumbly. 
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Continued. 

John  Stephens. 

William  S.  Brown. 

Frank  R.  Brown. 

Bemice  Brown. 

Treva  Brown. 

John  M.  Cunningham. 

Robert  B.  Cunningham. 

Mande  Brown. 

Laura  J.  Brown. 

William  P.  Brown. 

Lula  B.  Brown. 

Georria  Vadney,  n6e  Georgia  Selby. 

Ann  J.  Vadney. 

Cashleen  Boren. 

Evaleen  Boren. 

Mildred  V.  Stephens. 

Gilbert  Jackson  Stephens. 


960. 

Ida  Trumbly. 
James  W.  Moore. 

1922. 

1591. 

989. 

1692. 

Eliza  Moore. 

990. 

1593. 

Alice  Moore. 

980. 

2032. 

Oscar  Trumbly. 

981. 

1596. 

Augustine  Moncravie. 

1120. 

1697. 

Virginia  Moncravie. 

1119. 

961. 

Francis  D.  Dowhan. 

984. 

962. 

Sewell  0.  Bowhan. 

985. 

963. 

Erins  S.  Bowhan. 

986. 

1316. 

Julia  A.  Stratton. 

987. 

988. 

A.  H.  Brown. 

1877. 

979. 

Charles  Brown. 

1138. 

1118. 

Roza  Brown. 

958. 

982. 

Edward  Brown. 

959. 

983. 

Ernest  E.  Brown. 

1923. 

1137. 

Rebecca  J.  Stephens. 

1924 

Memorandum  of  fact  in  the  matter  of  the  ai^plicaHon  of  Peter  Revard  et  el.  for  enrollmmi 
as  members  of  the  Osage  tribe  of  Indians. 

The  parties  interested  in  this  application  for  enrollment,  are  Peter  M.  Revard  and 
his  sister,  Mary  J.  R.  Crump  and  her  daughter,  Pauline  J.  R.  Crump,  and  son,  Edward 
Crump.  (Pauline  J.  R.  Crump  is  now  married,  and  her  present  name  will  be  furnished 
later.) 

Peter  M.  Revard  and  Mary  J.  R.  Crump  are  brother  and  sister  to  Mrs.  Jane  R. 
Raridon,  who  is  a  member  of  me  Osege  tribe  of  Indians  and  together  with  her  children 
is  borne  on  the  Osage  rolls  as  such.  An  allotment  of  land  is  now  being  made  to  her 
and  her  children  under  the  act  of  Congress  approved  June  28,  1906,  providing  for  the 
allotting  of  the  land  and  funds  of  the  Osage  tnbeof  Indians.  Prior  to  the  passage  of 
said  act  of  Congress,  these  parties  had  made  application  for  enrollment  on  the  Osage 
rolls,  and  said  application  was  pending  at  the  time  of  the  passage  of  said  act.  In  sup- 
port of  their  right  to  be  enrolled  they  submitted  a  certifiea  copv  of  the  evidence  taken 
in  1896  when  me  rights  of  their  sister,  Jane  R.  Raridon,  to  enrollment  was  investigated 
by  the  Department  of  the  Interior.  They  also  submitted  affidavits  of  various  persons 
snowing  that  they  were  of  Osage  blood  and  that  they  were  brother  and  sister  to  said 
Jane  R.  Raridon. 

The  evidence  in  their  behalf  shows  that  they  are  part  Osage  Indian  blood  and  are  the 
children  of  Lewis  Revard,  who  was  recognized  as  a  member  of  the  Osage  tribe  of  In- 
dians and  carried  on  the  Osage  rolls  as  such,  and  who  died  in  1897. 

The  evidence  also  shows  that  they  have  many  relatives  whose  names  are  now  bona 
on  the  Osage  rolls  and  who  belong  to  what  is  known  as  the  Revard  family.  Many  of 
these  parties  are  first  and  second  cousins  to  these  applicants.  A  list  of  names  is  sub- 
mittea  herewith,  together  with  their  roll  number  as  shown  by  the  Osage  annuity  roll 
of  December,  1905,  whose  right  to  enrollment  rests  upon  the  fact  that  they  are  descend- 
ants from  the  same  common  ancestor  with  these  applicants.  There  are  others  on  the 
Osage  annuity  roll  who  are  related  by  blood  to  these  applicants,  but  the  list  herewith 
submitted  contains  only  the  names  of  those  whose  rignt  to  enrollment  depends  upon 
the  iSkOt  that  they  are  members  of  the  Revard  family.  The  evidence  shows  mat 
these  applicants  prior  to  the  time  of  their  application  for  enrollment  had  resided 
in  the  State  of  California.  Evidence  further  shows  that  Peter  M.  Revard,  since 
making  his  application,  has  lived  in  the  Osage  Indian  Reservation,  but  has  not  been 
permitted  to  participate  in  tribal  rights  or  affairs,  and  that  the  other  applicants  are 
desirous  of  coming  to  the  Osaee  Indian  Reservation  and  taking  up  their  home,  but  are 
onlv  waiting  for  enrollment  Before  doing  so,  stating  that  to  move  from  California  to 
Oklahoma  would  exhaust  what  little  means  they  now  have,  and  until  after  they  are 
assured  of  enrollment  they  do  not  feel  like  breaking  up  their  home  in  California  and 
separating  from  what  little  property  they  have. 

At  the  time  these  parties  made  tneir  application  for  enrollment  the  same  was  sab- 
mitted  to  the  Osage  tribal  council,  ana  that  council  rejected  the  application  Aod 
assigned  no  reason  for  rejecting  the  same  except  that  they  did  not  want  to  add  any 
more  to  the  roUs.    The  case  was  afterwards  taken  up  by  the  Department  and  tibe 
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Department  decided  against  these  applicants  on  the  ground  that,  first,  the  council 
of  vie  Osages  had  denied  them  enrollment;  second,  they  had  not  been  affiliated  with 
the  tribe:  and,  third,  the  fact  that  they  had  fatner  and  sister  and  other  relatives 
on  the  rolls  was  not  conclusive  of  their  n^ht  to  enrollment,  and  therefore  the  enroll- 
ment should  be  denied.  A  short  time  prior  to  the  act  of  Confess  approved  June  28, 
1906,  motion  for  a  rehearing  was  filed  with  permission  to  submit  new  evidence,  which 
was  accordingly  done,  and  in  the  later  decision  the  Department  again  held  that  they 
were  not  entitled  to  enrollment  because  of  the  fact  that  tney  had  not  affiliated  with  the 
tribe.  In  the  later  decision  the  question  as  to  whether  or  not  they  were  of  O^ige  blood 
was  not  disputed. 

These  applicants  have  done  all  in  their  power  to  conform  to  the  requirements  of  the 
act  of  Congress  approved  June  28, 1906,  and  commonly  known  as  the  *^  allotment  lill,'' 
and  are  not  in  any  wav  at  fault  for  not  now  being  enrolled,  and  as  the  said  act  of  Con- 
gress denied  to  them  the  right  to  have  their  cause  heard  in  the  courts  they  are  now 
helpless,  and  must  depend  upon  legislative  assistance. 

The  act  of  Congress  approved  February  8, 1887  (24  Stat.  L.,  390),  provides  as  follows: 

"And  every  Indian  born  within  the  territorial  limits  of  the  Umted  States  who  has 
voluntarily  taken  up,  within  said  limits,  his  residence  separate  and  apart  from  any 
tribe  of  Indians  therein,  and  has  adopted  the  habits  of  civilized  life,  is  hereby  declared 
to  be  a  citizen  of  the  United  States,  and  is  entitled  to  all  the  rights,  privileges,  ai:d 
immunities  of  such  citizens,  whether  said  Indian  has  been  or  not,  by  birth  or  otherwise, 
a  member  of  any  tribe  of  Indians  within  the  territorial  limits  of  the  United  States 
without  in  any  manner  impairing  or  otherwise  affecting  the  right  of  any  such  Indian 
to  tribal  or  other  property.'* 

Under  this  section  of  the  statutes  these  applicants  were  unquestionably  entitled  to 
enrollment,  and  no  doubt,  in  the  act  of  Congress  of  June  28, 1906,  making  the  decisions 
of  the  Secretary  of  the  Interior  final  in  matters  of  this  kind,  it  was  contemplated  that 
he  should  be  guided  by  the  above  section  and  would  enroll  all  persons  who  could 
show  that  they  were  of  Osage  blood  and  were  not  afiUiated  with  any  other  tribe  of 
Indians. 

These  parties  now  ask  for  a  consideration  of  their  right  to  enrollment,  and  in  case 
the  same  is  found  to  be  sufficient,  they  ask  for  an  act  of  Congress  directing  the  Secretary 
of  the  Interior  to  enroll  them. 

Respectfully  submitted. 

T.  J.  Leahy. 


List  of  names,  of  persons  now  on  Osage  roll  whose  rights  are  identical  with  those  of 

applicants. 


863.  Emily  Allen. 

864.  Charlotte  WTialen. 

865.  Esther  WTialen. 

866.  Dorothea  Whalen. 

880.  Ida  Barber. 

881.  Bridget  A.  Barber. 

882.  Hattie  B.  Roach. 

883.  Clara  M.  Barber. 

884.  Edgar  E.  Barber. 

885.  Lawrence  L.  Barber. 
Paul  G.  Barber. 
Lula  Barber. 
Mary  M.  Barker. 
Coaina  Simms. 
Cora  Simms. 
William  Bennett. 
Isabella  Bennett. 
William  E.  Bennett. 

910.  Teresa  Bennett. 
934.  Marie  B.  Bowhan. 

Veva  Conneas. 

Geneva  M.  Conness. 

William  D.  Conness. 

Jane  Conway. 

Eliza  Dennison. 

Frank  E.  Fugate. 


886 
887. 
888. 
889. 
890. 
907. 
908. 
909 


1055. 
1056. 
1057. 
1058. 
1087. 
1088 


1089.  John  A.  Fugate. 
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1090.  Nellie  Dennison. 

1091.  Eva  Dennison. 

1092.  Bert  Dennison. 

1128.  Joseph  Dial. 

1129.  Mary  J.  Dial. 

1132.  James  A.  Dickey. 

1133.  John  F.  Dickey. 

1146.  Stanislaus  Ducoty 

1 147.  Versa  Ducoty. 

1148.  Manza  Ducoty. 

1149.  Pettie  Ducoty. 

1150.  Frank  S.  Ducoty. 

1220.  Emily  Hardy. 

1221.  Louisa  V.  Hardy. 

1222.  Goldie  Hardy. 

1223.  Geneva  Hardy. 

1224.  William  R.  Hardy. 

1025.  Ora  Hardy. 

1026.  Orel  Hardy. 
1348.  Mav  L.  Leahy. 
1354.  WiJiiam  T.  I^ahy. 
1438.  Leonard  McCarthy. 

1443.  Mary  E.  McGuire. 

1444.  Ethel  McGuire. 

1445.  Leo  McGuire. 

1446.  Bird  A.  McGuire. 

1447.  WilUam  T.  McGuiio. 
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List  of  names  of  persons  now  on  Osage  roll  whose  riahts  are  identical  with  those  of 
^  applicants — Continued. 

Charles  Revard. 
Clarence  Revard. 
Edward  Clifford  Revard. 
Clare  Revard. 
Carrie  Revard. 
Cora  Revard. 
Nota  T.  Revard. 
McGuire  N.  Revard. 
Leonard  Revard. 
Lode  Revard. 
.  ■  Opal  A.  Revard. 
Hazel  Revard. 
Minnie  Revard. 
Joeeph  Revard,  jr. 
Nettie  Revard. 
Edgar  Revard. 
Curtis  Revard. 
Maybell  Revard. 
Odell  Revard 
Aaron  T.  Revard. 
Cora  Saxon. 
Anna  W.  Shobe. 
Gertrude  Soderstrom. 
Alta  A.  Dickey. 
George  E.  Tinker. 
Clarence  Tinker. 
Mary  C.  Tinker. 
Sarah  Ann  Tinker. 
Nicholas  Tinker. 
Villa  Tinker. 
Mary  L.  Tinker. 


1448. 

Charles  A.  McGuire. 

1661. 

1613. 

Jane  R.  Raridon. 

1662. 

1614. 

Louis  Miller. 

1663. 

1615. 

Ida  J.  Miller. 

1604. 

1616. 

Wendall  Raridon. 

1665. 

1629. 

William  Revard. 

1666. 

1630. 

William  E.  Revard. 

1667. 

1631. 

Delia  Revard. 

1668. 

1632. 

Gladys  Revard. 

1669. 

1633. 

Solomon  Revard. 

1670. 

1634. 

Charles  Revard. 

1671. 

1635. 

Alex  Revard. 

1672. 

1637. 

Paul  Revard. 

1673. 

1639. 

Elsie  E.  Revard. 

1674. 

1640. 

Francis  Revard. 

1675. 

1641. 

Mack  Revard. 

1676. 

1642. 

Emanuel  Revard. 

1G77. 

1643. 

Pearl  I.  Revard. 

1678. 

1644. 

Viola  L.  Revard. 

1679. 

1649. 

Joseph  Revard. 

1680. 

1660. 

Ralph  Revard. 

1746. 

1651. 

Susan  W.  Revard. 

1758. 

1652. 

Clementine  Revard. 

1772. 

1653. 

William  J.  Revard. 

1778. 

1654. 

Ronald  V.  Revard. 

1856. 

1655. 

Barbara  Revard. 

1857. 

1656. 

Franklin  Revard. 

1858. 

1657. 

Mark  B.  Revard. 

1859. 

1658. 

Nicholas  N.  Revard. 

1860. 

1659. 

Pearl  Revard. 

1862. 

1660. 

Myrtle  Revard. 

1871. 

The  following  is  shown  in  the  testimony  in  case  of  Mary  J.  Clem,  taken  April  23, 
1907,  before  Osage  allotting  fX)mmi8sion: 

Page  362:  "Frank  N.  Dufoe,  74  years  of  age,  testified  that  he  married  one  of  the 
daiigiiteis  of  Susan  Larine,  about  1855,  in  Bates  County,  Mo.;  that  he  knew  Susan 
Larine  in  1850  in  said  county,  and  stated  that  she  then  claimed  to  be  an  Osagt*  and 
was  regarded  by  the  community  as  an  Osage  Indian  and  was  not  known  as  any  other 
kind  Lf  an  Indian.  He  also  testifies  that  Susan  Larine  is  the  same  Susan  Larine 
that  he  knew  and  whose  daughter  he  married,  is  the  same  Susan  Larine  mentioned  in 
the  treaty  of  1825,  between  the  United  States  and  the  Osage  Indians;  that  he  is 
acquainted  with  the  allotment  known  as  the  'Susan  Larine  allotment.*  He  also  testi- 
fies that  Susan  Larine  was  defrauded  out  of  her  allotment." 

(Of  the  affidavits  submitted  at  the  time  the  action  of  the  council  of  the  Osages 
authorizing  the  enrollment  of  Mary  J.  Clem  and  her  family  one  was  made  by  Pi  ter 
Perrier,  now  deceased,  who  U  stified  that  he  married  one  of  the  daughters  of  Susan 
Larine;  that  said  Susan  lived  in  Bates  County,  Mo.,  and  that  she  was  known  and 
recognized  as  an  Osage  Indian.) 

Page  377:  "At  the  hearing  in  1899  Rachel  A.  Bryant,  60  years  of  age,  testifies  that 
she  was  a  resident  ef  Bates  County,  Mo.,  in  1848;  that  she  knew  Susan  Larine  at  that 
time;  that  she  was  then  living  in  Bates  County,  Mo.,  and  that  she  was  recognized  and 
known  as  an  Osage  Indian." 

Page  380:  **Jes?ph  M.  Bryant,  husband  of  Rachel  A.  Bryant,  alsD  t(  stified  that  he 
was  a  resident  of  Bates  County,  Mo.,  and  knew  the  mother  of  Mary  J.  Clem,  and  know 
that  they  were  generally  known  and  recogni/.cd  as  Osage  Indians." 

Page  382:  "John  H.  Thomas  also  testified  that  he  was  67  years  of  age,  and  was  born 
in  Bates  County,  Mo.;  has  lived  there  all  his  lif.'  /^except  a  few  years)  and  in  the 
ifiimediate  n(  ighborhood  in  which  the  Javint  s  and  (lems  lived,  and  that  the  mother 
of  Mrs.  Clem  frora  liis  earliest  recollection  lived  in  Bates  County,  Mo.,  and  was  known 
and  recognized  as  an  Osage  Indian." 

Page  38G:  "Aaron  M.  Thomas,  a  brother  of  John  H.  Thomas,  testified  that  ho  had 
lived  practically  all  of  his  life  in  Bates  County,  Mo.,  and  still  lived  there,  in  the 
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■une  neighborhood;  that  he  knew  the  mother  of  Mrs.  Gem,  lived  within  a  very 
abort  distance  of  where  she  lived,  and  that  he  knew  that  ehe  was  commonly  known 
and  recognized  as  an  Osage  Indian." 

These  five  witnesses  are  additional  to  those  examined  at  the  trial  of  this  case  in 
1896  and  are  all  of  them  disinterested  parties. 


[Kappler  A  MeriUat,  attorneys  and  coansellorB  at  law.] 

Washington,  D.  C,  April  ff ,  1908. 
Hon.  Robert  L.  Owen, 

United  States  SenaU,  Washington,  D.  C. 

Dear  Senator  Owen:  In  accordance  with  our  promise  of  this  morning,  we  inclose 
3rou  herewith  a  copy  of  the  resolution  passed  by  the  Osage  coimcil  against  the  passage 
of  Senate  joint  resolution  No.  70,  whicn  Senator  Gore  introduced  by  request.  Senator 
Gore  told  Mr.  Kappler  the  other  day  that  somebody  handed  the  resolution  to  him  for 
introduction,  and  tnat  he  did  so,  but  that  he  has  no  interest  whatever  in  the  matter,  as 
he  does  not  know  the  merits  of  it. 

The  Osages  are  strongly  opposed  to  any  favorable  action  being  taken  on  this  reso- 
lution, for  the  reason  that  the  persons  named  in  the  same  to  be  enrolled  by  Congres- 
sional action  had  their  day  in  court  before  the  Osage  council,  the  Commissioner  of 
Indian  Affairs,  and  the  Secretary  of  the  Interior,  and  the  Osages  maintain  that  under  the 
act  of  June  28,  1906,  the  action  of  the  Secretary  of  the  Interior  is  final.  They  are 
opposed  to  any  reopening  of  their  rolls,  and  while  I  was  sitting  in  council  with  them 
they  expressly  requested  me  to  inform  Congress  that  they  wanted  the  act  of  June  28, 
1906,  strictly  adhered  to  by  the  Government,  and  that  they  are  now  not  in  favor  even 
of  enrolling  children  lately  bom. 

The  Osages  claim  that  all  persons  who  were  entitled  to  be  enrolled  have  been  en- 
rolled, and  as  the  law  of  June  28, 1906,  was  passed  for  the  purpose  of  setting  a  day  when 
the  rolls  should  be  finally  closed,  they  want  the  Government  to  adhere  to  such  law. 
In  the  joint  resolution  No.  70  they  see  an  attempt  being  made  to  violate  the  law  and 
the  understanding  the  Government  had  with  them,  and  they  are  therefore  greatly 
opposed  to  it. 

The  Osage  Nation  will  be  greatly  indebted  to  you  if  you  will  use  your  efforts  to 
defeat  the  resolution. 

Yours,  very  respectfully,  Charles  J.  Kappler. 

Resolution, 

Whereas  on  the  16th  day  of  March,  19C8,  Senator  Gore,  of  Oklahoma,  by  request 
introduced  a  joint  resolution,  No.  70.  which  was  for  the  enrollment  of  certain  persons 
IB  members  of  the  Osage  tribe  of  Indians  and  for  other  purposes,  giving  the  names  of 
tliepersons  asking  to  be  so  enrolled;  and 

miereas  we  are  well  aware  that  none  of  the  names  in  the  bill  mentioned  are  justly 
entitled  to  enrollment,  and  further,  that  babies  bom  since  July  1.  1907,  to  parents 
whose  names  are  already  on  the  roll  with  undisputed  rights,  have  been  denied  enroll- 
ment; 80  why  should  CouCTess  authorize  the  Secretary  of  the  Interior  to  place  on  the 
Osage  tribal  roll  people  whose  rights  and  applications  have  been  denied  and  rejected 
by  tne  Osage  national  council,  the  Secretary  of  the  Interior,  and  the  ConMmssioner  of 
Indian  Affairs  at  Washington;  and 

Whereas  in  the  allotment  act  approved  June  28.  the  following  was  agreed  to  by  the 
Osage  tribe  unanimously,  and  we  earnestly  request  that  the  same  be  strictly  adhered 
to;  that  the  roll  of  the  Osage  tribe  of  Indians  as  shown  by  the  records  of  the  United 
States  in  the  office  of  the  United  States  Indian  agent  at  the  Osa^e  Agency.  Oklahoma 
Territory,  as  it  existed  on  the  Ist  day  of  January,  1906,  and  all  children  born  before 
January  1,  1906  and  July  1,  1907,  to  persons  whose  names  are  on  said  roll  on  January 
1,  1906,  and  all  children  whose  names  are  not  now  on  said  roll,  but  who  were  bom  to 
members  of  the  tribe  whose  names  were  on  the  said  roll  on  January  1,  1906.  including 
the  children  of  members  of  the  tribe  who  have,  or  have  had.  white  husbands  is  hereby 
declared  to  be  the  roll  of  said  tribe  and  to  constitute  the  legal  membership  thereof;" 
and 

Whereas  if  this  bill  becomes  a  law  it  will  rescind  that  portion  of  the  allotment  a<  i 
giving  the  Secretary  of  the  Interior  the  power  to  revise  and  make  final  approval  of 
the  Osage  rolls  and  as  this  is  contrary  to  the  intent  and  wishes  of  the  Osage  people,  we 
Ask  for  the  defeat  of  same  in  Congress;  and 

Whereas  it  is  the  wish  of  the  Oxige  tribe  of  Indians  that  their  allotments  be  com- 
pleted as  soon  as  possible  and  thu  lands  turned  over  to  the  individual  members  1<« 
their  own  use:  Now  therefore 
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Be  it  resolved,  by  the  Osage  natUmdl  council  in  special  session  assembled  this  Slit  dau 
^  March,  1908,  That  the  Congress  of  the  United  States  be,  and  is  hereby,  request ea 
to  defeat  Senai«3  resolution  No.  70  as  introduced  by  Senator  Gore  on  March  16,  19C8: 
4nd  be  it  furiha'  resolved,  That  it  is  the  wish  and  sentiment  of  this  bod^r  assembled 
that  the  provision  of  the  allotment  act  as  approved  June  28,  1906,  be  carried  out  and 
strictly  adhered  to. 

Be  it  further  resolved,  That  a  copy  of  this  resolution  be  mailed  to  the  chainnan  of  the 
Senate  Committee  on  Indian  Affairs,  to  the  Chairman  of  the  House  Committee  on 
Indian  Affairs,  the  Honorable  Secretary  of  the  Interior,  and  the  Honorable  Commis- 
noner  of  Indian  Affairs. 

I,  Ne  kah  wah  she  tun  kah.  hereby  certify  that  the  foregoing  resolution  was  passed 
by  a  unanimous  vote  of  the  Osage  business  committee  or  council  in  session  at  Paw- 
huska.  Okla..  on  March  31.  19C8. 
Signed  at  Pawhuska,  Okla.,  this  April  2,  19G8. 

Nb  kah  wah  8HB  TUN  KAH  (his  X  mark). 

Principal  Chief  Osage  ifaHon, 
Attest: 

Habrt  Kohpay, 

Secretary  and  Acting  Interpreter. 


In  the  matter  of  Mrs.  Julia  A.  Stevens  and  John  H.  Stevens.    Osage  Indian  annuity 

rolls. 

Depabtment  of  the  Intertob, 

Washington,  June  t5,  1898. 
The  Commissioner  ov  Indian  Affaihs. 

Sir:  March  24,  1898,  you  submitted  for  departmental  consideration  a  communica- 
tion dated  the  22d  of  February,  1898,  being  a  report  from  Lieut.  Col.  H.  B.  Freeman. 
U.  S.  Army,  acting  Indian  agent  of  the  Osage  Agency,  Okla.,  upon  the  application  of 
Mrs.  Julia  Ann  Stevens  ana  her  son,  John  H.  Stevens,  for  enrollment  in  the  Osage 
ribe  of  Indians. 

It  appears  that  in  November,  1897,  Mrs.  Stevens  and  her  son  applied  to  the  Orage 
national  council  for  enrollment  as  members  of  the  Osage  tnbe  of  Indians,  but  at  that 
time  the  national  council  refused  to  take  action  in  the  matter.  The  application  was 
then  withdrawn  from  the  national  council,  and  on  December  22,  1897,  transmitted  to 
your  Office,  and  by  you  transmitted  to  Lieutenant-Colonel  Freeman  for  action  thereon 
by  the  Osage  national  council.  The  Osage  national  council  on  February  18,  1898, 
unanimously  rejected  the  application,  but  without  assigning  any  reason  for  such 
action.  It  was  then  retumeci  to  your  Office  by  the  acting  Indian  agent,  with  the 
recommendation  that  the  action  of  the  Osage  national  council  he  pustained. 

It  appears  from  the  evidence,  consisting  of  affidavits  by  the  applicants  and  a  certified 
copy  01  the  evidence  filed  by  Commissioners  Houston  and  Scott,  with  their  report 
upon  the  case  of  Rebecca  Jane  Vadney,  nee  Stevens,  one  of  the  Osage  annuity  rolls 
contestees  invest i«ited  by  them,  that  a  full-blood  Osage  woman  married  as  her  second 
husband  a  Frenchman  named  Choteau,  by  whom  she  had  ^'Pclisha"  (Eliza),  who 
married  in  1842  one  Gabriel  M.  Stratton,  a  white  man;  that  from  this  union  Julia  Ann 
was  bom  in  1845;  that  this  daughter  (Julia  Ann)  lived  among  the  Osages  with  her 
mother  and  attended  the  Osage  Mission  School  until  she  was  about  12  years  old,  when 
fin  1857)  her  father  and  mother  took  her  with  them  to  California,  where  her  mother 
aied  in  18G7  and  where  her  father  still  resides:  that  Julia  Ann  Stratton  married  in 
California  one  Albert  Stevens,  a  white  man,  and  bore  him  Rebecca  Jane  (Vadney) 
and  John  H.  Stevens,  the  latter  being  one  of  the  present  applicants;  and  that  in  the 
latter  part  of  1897  Mrs.  Julia  Ann  Stevens  and  her  son,  John  H.  Stevens,  came  to  the 
Osage  Reservation  and  applied  for  admission  to  tribal  membership  in  the  Osa^p 
Nation. 

Rebecca  Jane  Vadney  (the  daughter  of  Julia  Ann  Stevens)  was  placed  upon  the  Osage 
challenged  list,  and  her  Osage  descent  thoroughly  investigated  by  (Jommissioners 
Houston  and  Scott.  Upon  this  claim  your  office  reported  to  the  Department,  under 
date  of  December  29,  1897  (in  the  Osage  annuity  roll  investigation  cases),  as  follows 
(p.  17J): 

''Rebecca  Jane  Vadney  and  family  (Nos.  441,  442,  and  443)  claim  Osage  blood 
through  the  'Captain  family.'  The  evidence  sustains  this  claim  and  shows  that  this 
woman  is  the  granddaughter  of  one  'Pelish'  (Eliza)  Choteau,  who  was  a  half  sister  to 
Augustus  Captain — a  half-breed  Osage — their  mother  being  the  same  woman  and 
%  full-blood  Osage;  that  this  half-breed  Osage  woman,  in  1^,  married  one  Gabriel 
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If.  Stratton,  a  white  man,  and  at  some  time  thereafter  went  with  him  to  California; 
that  one  of  her  daughters  (Julia  Stratton)  married  Albert  Stevens  (white),  and  was  the 
mother  of  Rebecca  Jane,  who  married  one  C.  M.  Vadney;  that  this  one-eighth  blood 
Osa^  woman,  with  her  white  husband  and  child,  left  California  and  came  to  the  Osage 
Nation  in  1889,  and  under  date  of  December  23,  1889,  applied  to  the  Osage  natioiSd 
council  for  recc^ition  as  Osaees;  that  their  application  for  admission  to  the  tribe  was 
acted  on  favorablv  bv  the  said  council,  and  the  matter  then  submitted  to  this  Depart- 
ment for  approval;  tnat  the  question  of  their  enrollment  as  Osages  was  then  submitted 
to  Special  Indian  Aeent  Parker,  who  reported,  after  a  thorough  investigation,  that  he 
was  satisfied  from  tne  closest  information  he  could  obtain  tnat  they  were  of  Osage 
blood  and  entitled  to  rights  and  privileges  as  Osages;  that  this  Department  under  date 
of  Octol)er  23,  1890.  approved  tne  action  of  the  Osage  national  council  in  their  casoi 
and  authorized  their  enrollment,  and  that  they  are  now  living  off  the  Osage  reserva* 
tion  at  Cleveland,  Okla. 

"Both  Mr.  Scott  and  Mr.  Houston  find  in  favor  of  these  people,  the  latter  Commia- 
flioner,  however,  inviting  attention  to  their  residing  of!  the  reservation  in  violation  of 
the  laws  of  the  Osase  Nation,  and  referring  the  matter  to  this  Department  for  a  deci* 
sion.    No  brief  in  tnis  case. 

^  "Recommendation:  That  this  woman  and  her  two  children  be  sustained  in  their 
rights  as  Osages. 

This  recommendation  was  approved  by  the  Department  by  letter  dated  January  21, 
1898. 

The  case  of  Mrs.  Julia  Ann  Stevens  and  her  son,  John  H.  Stevens,  does  not  at  all 
differ  from  the  case  of  her  daughter,  Mrs.  Releeca  Jane  Vadney,  and  it  seems  quite 
clear  that  Mrs.  Stevens  and  her  sun  are  eoually  entitled,  by  reason  of  their  Osage  blood, 
to  be  placed  upon  the  Osa£;e  annuity  rolls.  It  is  said  by  Assistant  AttcTiie^'-GeneraJ 
Hall,  in  his  opinion  in  the  matter  of  the  application  of  Louis  Benjamin  Lessert 
(Op.  Aast.  Attys.  Gen.  10,  487),  "Waiving  tne  (question  of  the  right  of  the  tribe, 
through  its  council,  to  pass  upon  the  qualifications  of  applicants  for  membership 
therein,  it  is  clear  that  such  application  ought  not  to  be  allowed  by  the  Department 
over  their  protests,  except  upon  md  u  bi  table  proof  of  a  legal  right  to  such  mem  bership. " 

In  the  present  case,  the  application  for  enrollment  is  supported  by  strong  and  satis- 
actory  proof  of  Osage  blood,  and  there  seems  to  be  no  goocf  reason  for  refusing  to  enroll 
Mrs.  Stevens  and  her  son  upon  the  annuity  rolls.  You  are  therefore  directed  to  place 
their  names  upon  the  Osage  annuity  rolls. 

The  papers  transmitted  with  your  letter  are  herewith  returned. 
Very  respectfully, 

Thos.  Ryan,  Acting  Secretary. 

STATEMENT  OF  MAJ.  L.  J.  MILES. 

Major  Miles.  I  will  take  these  cases  up  as  I  find  them  in  the  reso- 
lution, in  groups  as  they  belong  together.     First 

Senator  Curtis.  Just  ^ive  your  name  and  residence,  Major. 

Major  Miles.  L.  J.  Miles.  I  reside  at  Lawrence,  Kans.  I  took 
chaise  of  the  Osage  agency  in  July,  1878;  left  the  agency  in  1885; 
returned  in  charge  of  the  agency  in  May,  1889,  and  left  the  agency 
a^ain  in  1893.  The  first  family  that  I  find  on  the  list  in  the  resolu- 
tion is  the  family  of  G.  J.  Stratton  and  his  children;  his  sister,  Rosa 
Marr  Loveland,  and  her  children,  which  covers  eight  people. 

Senator  Owen.  Who  are  her  children?  Do  you  see  them  on  this 
list?  ^ 

Major  Miles.  Yes,  sir.  The  children  of  G.  J.  Stratton  are  Teresa 
Stratton,  Therma  Stratton,  and  Gerald  Stratton.  Eosa  Marr  is  the 
sister  of  G.  J.  Stratton  and  the  mother  of  Chlora  Loveland.  Mamie 
McCreary  is  the  daughter  of  Rosa  Marr,  and  Hat  tie  McCreary  is  the 
daughter  of  Mamie  McCreary.  This  covers  eight  of  the  applicants. 
The  history  of  this  family,  as  the  records  will  prove,  filed  in  tnis  case, 
is  that  G.  J.  Stratton  is  the  son  of  Eliza  Stratton,  who  was  Eliza 
Chouteau,  the  daughter  of  Legar  Chouteau,  who  was  agent  for  the 
0&9^SfiB  in  the  early  days,  by  a  full-blood  woman,  so  that  the  mother 
of    G.  J.  Stratton  was  a  half-blood  Osage.    They  went  to  C^VLorc^ 
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in  the  early  days.  ThefamUy  of  one  of  the  daughters  of  Eliza  Chou- 
teau returned  and  was  enrolled  about  thirty-five  or  forty  years  ago. 

The  Chairman.  Do  you  intend  to  rest  upon  your  statement 

■  Major  AiiLES.  I  will  state  the  facts  as  they  are  already  on  file  in 
the  Indian  Office.  The  record  itself  covers  all  the  facts.  I  shall 
not  go  outside  of  the  record. 

Tne  Chairman.  I  simply  am  asking  if  we  are  to  rely  upon  your 
knowledge,  or  whether  there  is  any  documentary  evidence. 

Major  miles.  There  is  documentary  evidence  for  everything  I  shall 
say  in  these  cases. 

The  sister  of  G.  J.  Stratton  returned  to  the  reservation  about  1897 
and  was  enrolled — enrolled  by  the  Department  after  the  council  had 
denied  her  enrollment,  for  the  reason  that  she  had  proven  bevond  a 
question  that  she  was  of  Osage  blood  and  was  entitled  to  enrollment, 
and  that  decision  is  on  file.  Her  daughter  had  previously  come  to  the 
Osage  Reservation  and  was  enrolled.  All  the  family  to  which  G.  J. 
Stratton  belongs  are  on  the  reservation  and  enrolled,  and  their  de- 
scendants, excepting  these  parties.  They  belong  to  what  is  known  as 
the  Chouteau  Captain  family,  one  of  the  largest  families  on  the  reser- 
vation, covering  probably  100  or  150  people  of  the  same  blood,  and 
these  are  all  on  the  rolls  of  the  Osage  tribe  to-day,  or  their  descendants, 
except  these  parties  named. 

The  Chairman.  The  name  of  that  sister  who  returned  and  was  put 

on  was 

•  Major  Miles.  Julia  Ann  Stephens.  ''Peter  M.  Revard,  Mary  J.  R. 
Crump,  PauUne,  daughter  of  Mary  J.  R.  Crump,  Edward  R.  Crump," 
are  the  next  four  of  the  group.  Peter  Revard  and  Mary  J.  R.  Crump 
are  the  son  and  daughter  of  Louis  Revard.  I^ouis  Revard  went  to 
CaUfomia  in  an  early  day.  The  first  that  returned  of  his  family  was 
a  daughter,  Mrs.  Reardon,  who,  when  she  returned,  was  placed  on 
the  Osage  rolls  and  is  on  the  Osage  rolls  to-day.  Mr.  Revard,  the 
father,  returned  about  1890,  and  was  placed  on  the  Osage  rolls  and 
died  as  a  member  of  the  tribe.  Peter  Revard,  whose  application  is 
made,  came  to  the  reservation  about  1897.  He  came  earlier  than 
that  and  made  application,  but  came  later  in  1897.  He  did  not  get 
enrolled,  but  went  to  the  Spanish-American  war,  and  was  gone  in  the 
war  for  a  number  of  years,  and  was  taken  sick  and  was  in  the  hos- 
pital, and  after  he  returned  he  made  an  application  again.  I  will 
sav  right  here  that  the  applications  of  G.  J.  Stratton  and  Mr.  Revard 
were  made  in  1903  and  1904— finally  made  in  1903  and  1004.  His 
sister  came  to  the  reservation  man}^  years  ago,  but  was  not  enrolled, 
and  she  came  back  and  has  been  on  the  reservation  this  winter.  So 
that  there  are  now  several  members  of  this  family  who  are  on  the 
Osage  rolls.  They  belong  to  the  Revard  family,  which  is  an  old 
family  on  the  reservation,  and  probably  number  over  100  people  of 
the  same  blood  as  these  applicants.  The  record  will  show  the 
names  of  these  people  on  the  rolls. 

Senator  Paynter.  Is  the  Department  resisting  the  effort  of  these 
people  to  get  on  the  rolls,  or  is  there  some  statute  in  the  way,  or 
limitation? 

Major  Miles.  They  tried  to  resist  it.  Pearl  Callahan  is  the  child 
of  a  full-blood  Indian  named  Cheche  and  a  white  woman.  The  cir- 
cumstances are  very  peculiar  and  I  will  not  go  into  details  about  them, 
except  to  say  that  the  father  and  mother  both  made  practically  the 


BK90IiLlCEKT  07  CEBTAIN  MEMBEBS  OF  OSAGB  INDIANS.         89 

same  affidavit,  although  they  were  200  miles  apart  when  it  was  made. 
They  established  the  same  fact,  that  the  child  was  the  result  of  almost 
a  cnminal  assault.  She  made  her  application  for  enrollment  a  num- 
ber of  years  ago.  It  was  reported  favorably  by  every  agent  who  has 
ever  reported  upon  it.  It  was  reported  favorably  by  tne  Indian  Office, 
the  first  decision  of  the  Department  was,  basing  their  action  possibly 
upon  the  action  of  the  council,  that  if  she  would  give  up  the  child  to  the 
Indian  he  would  enroll  it,  or  if  she  would  go  back  to  the  Indian  and 
live  with  him  they  would  enroll  it,  both  of  which  she  declined  to  do. 
Afterwards  it  was  finally  decided  against  her  on  the  ground  that  she 
was  not  affiliating  with  the  Osa^es. 

Senator  Curtis.  Does  the  father  admit  that  the  child  is  his  child? 

Major  Miles.  Surely. 

Senator  Curtis.  Did  he  offer  to  take  the  child  and  take  care  of  it? 

Major  Miles.  He  did;  that  affidavit  is  on  file  with  the  record. 

Senator  Curtis.  And  there  is  no  dispute  or  question  but  what  this 
illegitimate  child  is  his  child,  a  full-blood  Indian,  and  a  member  of  the 
Osa^e  tribe? 

Major  Miles.  It  is  not  Questioned  that  I  ever  heard  of. 

Senator  Paynter.  So  tne  child  is  to  be  made  to  suffer  from  the 
conduct  of  the  mother  and  father,  or  one  of  them? 

Major  Miles.  Yes,  sir.  *' Virgil  Herrard,  Simon  Clavier,  Jane 
Appleby,  Moses  Plomondon,' '  are  all  white  people.  Jane  Appleby — 
taking  them  as  they  come — was  taken  to  the  Osage  Nation  by  ner 
father  when  she  was  only  4  jrears  old.  In  1847  she  was  adopted  by 
the  chiefs  of  the  tribe  and  given  all  the  rights  and  privileges  of  an 
Osage.  She  lived  with  the  Osages  and  has  lived  with  them  all  her 
life  since  that  time.  She  has  raised  an  Osage  family.  In  1847  she 
was  married  to  a  mixed-blood  Osage,  one  of  this  Captain  Stratton's 
family.  Her  grandchildren  are  all  on  the  reservation  and  enrolled. 
She  was  dropped  from  the  rolls  in  about  1874  and  was  placed  back  on 
the  rolls  by  the  Interior  Department  some  two  years  ago — two 
years  and  a  half  ago — provisionally.     She  is  asking  for  full  enrollment. 

Senator  Curtis.  How  did  they  put  her  back  ?  You  say  provisionally ; 
what  was  that  provision  ? 

Major  Miles.  The  provision  was  that  she  should  be  entitled  to  an 
annuity  for  life. 

Senator  Curtis.  But  no  land? 

Major  Miles.  But  no  lands. 

Senator  Paynter.  I  would  like  to  refer  back  to  the  matter  of  this 
illegitimate  child.  Is  there  anything  in  the  statutes  of  the  United 
States  or  is  there  any  tribal  law  that  prevents  such  persons  from 
inheriting  or  taking  part? 

Major  Miles.  Nothing  that  I  know  of. 

Senator  Paynter.  Is  there  a  statute  or  law  of  the  tribe  that  there 
must  be  an  affiliation  with  the  tribe? 

Major  Miles.  No,  sir.  I. will  state  right  here  that  since  I  have 
been  connected  with  the  Osajje  people  in  1878  the  Department  has  a 
number  of  times  used  its  authority  to  place  people  on  the  roll  disre- 
garding the  act  of  the  council,  and  a  number  of  times  when  the  peo- 
ple have  not  lived  on  the  reservation.  I  could  cite  here  a  number  of 
cases  where  people  have  declared  that  they  did  not  live  on  the  reser- 
vation and  never  intended  to  live  on  the  reservation,  and  still  they 
hikve  been  enrolled. 
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Senator  Paynter.  How  old  is  this  child  now? 

Major  Miles.  She  is  12  years  old.  I  have  a  picture  of  her  that  I 
left  down  at  the  house. 

Senator  Paynter.  Excuse  me  if  I  interrupt  you,  but  I  got  inter- 
ested in  this  child. 

Major  Miles.  Certainly.  Virgil  Herrard,  Simon  Clavier,  and 
Moses  Plomondon  are  white  people,  Excipp  Plomondon  claims  to 
have  Indian  blood  in  some  nortnwest  tribe.  They  were  adopted 
into  the  tribe  in  1873  or  in  1874.  The  agent  in  chai^  said  they 
were  adopted  by  a  called  council  for  that  purpose.  They  say  they 
were  asked  to  come  to  the  reservation;  that  they  were  asked  to  come 
to  the  coimcil  and  present  the  facts  that  they  married  regularly, 
which  they  did,  ana  were  adopted,  so  the  a^ent  in  charge  swears; 
they  were  placed  on  the  roll  by  the  agent  in  charge  at  the  time,  and 
were  dropped  from  the  roll  in  1878  and  never  made  an  application 
until  recently  for  enrollment,  having  been  in  possession  on  tne  reser- 
vation of  all  their  rights  as  members  of  the  tribe  up  to  the  time  the 
division  commenced  to  be  made.  Mr.  Calvier  at  the  death  of  his 
Osa^e  wife  married  a  Kaw  woman  on  the  adjoining  reservation  and 
lived  over  there.  The  Osa;:e  council  record  of  the  adoption  of 
these  people  is  now  on  file  at  the  a']:ency,  and  a  certified  copy  by  the 
same  filed  with  their  applications  in  the  Indian  Office. 

Senator  Paynter.  Is  that  the  fact? 

Major  Miles.  Yes,  sir;  the  record  of  the  council  is  not  a  very  com- 
plete one,  but  a  record  of  the  council  we  found  on  file  at  the  agency,  and 
a  transcript  of  that  record  is  placed  on  file  with  the  application. 
''John  Thomas  Hunt,  William  T.  Hunt,  Thomas  J.  Hunt,  Rhody 
May  Hunt,  Mary  Elizabeth  Hunt.^'  John  Thomas  Hunt  is  the 
brother  of  Mary  Clem,  who  was  placed  on  the  roll  in  1890  or  about 
ISUO,  and  the  others  are  his  children. 

The  Chairman.  Did  she  remain  on  the  rolU 

Major  Miles.  She  remained  on  the  roll  until  her  death,  and  her 
children  and  grandcliildren  are  now  on  the  roll.  There  are  numerous 
relatives — first  and  second  cousins — composing  quite  a  large  family. 
*' George  Arthur  Auld,  Addie  Mav  Auld.  Archie  WilUam  Aula, 
Harry  Auld,  Flora  Auld"  are  children  ana  minor  heirs  of  Isabella 
Auld.  Isabella  Auld  is  the  daughter  of  Beatrice  Houston.  Now, 
as  to  what  the  record  shows  in  tins  case  I  am  not  absolutely  positive, 
but  I  will  give  what  I  know  to  be  the  facts:  Beatrice  Houston  was 
the  daughter  of  John  Houston  and  his  wife,  and  his  wife  was  known 
and  recognized  as  an  Osage  all  her  life  and  died  on  the  Osage  Reser- 
vation. EUza  Dial,  one  of  her  other  children,  is  now  on  the  Osage 
Reservation  and  enrolled,  with  all  of  her  children  and  grandchildren. 
Emma  Anderson,  a  sister,  died  on  the  reservation,  and  her  children 
are  enrolled. 

The  Chairman.  A  sister  of  this  Isabella  Auld? 

Maj  jr  Miles.  Isabella's  mother,  Beatrice  Houston.  The  mother 
of  Isabella  Auld  married  Joseph  Pappan.  Joseph  Pappan  was  bom 
on  the  Kaw  rolls.  Isabella  Auld  was  enrolled  by  her  father  on  the 
Kaw  rolls  and  her  children  would  have  probably  been  enrolled  on  the 
Kaw  rolls  but  for  the  construction  at  that  time  of  the  law  of  1897. 
which  provided  that  hereaftei:  children  bom  to  an  Indian  woman  ana 
a  white  man  should  not  be  enrolled.  I  will  say,  however,  that  later 
the  Department  enrolled  a  number  of  people,  changing  their  former 
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construction  of  that  law,  and  that  the  law  authorizing  the  settlement 
of  the  Osage  affairs  modified  it,  and  said  all  children  so  situated  should 
be  enrolled.  So  that  these  children  have  an  Osage  and  a  Kaw  right. 
They  did  not  receive  their  Kaw  right  and  are  asking  to  be  enrolled 
as  d^ages.  All  their  mother's  people,  consisting  of  probably  200,  or 
150  at  least,  are  now  on  the  Osage  roUs,  enjoying  all  the  rights  of 
Osages. 

Senator  Paynter.  If  they  had  been  placed  on  the  Kaw  roll  would 
that  deprive  them  from  going  on  the  other,  except  for  that  fact? 

Major  Mn.Es.  Under  the  rules  it  would. 

Senator  Curtis.  They  could  not  claim  on  account  of  both  tribes. 

Mr.  Field.  Mr.  Chairman,  it  seems  to  me  right  at  this  point  it 
would  be  material  to  show  the  relationship  between  the  Kaws  and 
the  Osages. 

The  &AIRMAN.  I  think  he  had  better  complete  his  analysis,  and 
then  take  up  the  general  question  afterwards. 

Major  Miles.  Ola  Martin  I  know  little  about.  She  is  claimed  to 
be  the  child  of  one  James  Martin,  who  I  know  very  well.  He  was  a 
full-blood  Osage  and  the  child  was  born  in  wedlock,  as  per  the  records. 
I  know  nothing  more  than  the  records  will  show  with  reference  to  this 
child. 

Senator  Curtis.  Do  you  know  why  she  was  not  enrolled — has  she 
been  living  off  the  reservation? 

Major  Miles.  She  has  not.  She  has  been  Uving  and  is  now  living 
on  the  reservation. 

The  Chairman.  Does  the  record  show 

Major  Miles.  Excuse  me.  I  talked  to  her  mother  when  I  was 
home  two  weeks  ago,  and  asked  the  mother  this  question:  *'Is  Ola 
Martin  an  Osage  child?"  She  said  promptly  that  she  was.  The 
record  shows  that  she  was  married  to  James  Martin,  and  that  three 
months  after  the  marriage  this  child  was  born.  The  next  five  are 
Grace  Thompson,  Thelma  Thompson,  Floyd  Thompson,  Nora  James, 
and  Angelina  James.  Joseph  James  and  his  family  were  enrolled  as 
Kaws.  Joseph  James's  brother,  Frank  James,  was  enrolled  as  an 
Osage  and  was  on  the  Osage  roll  until  his  death,  and  his  children  or 
child,  is  now  on  the  Osage  roll.  These  children^  as  I  understand  the 
case,  were  bom  after  the  Kaw  allotment,  havmg  the  right  of  both 
Osage  and  Kaw,  and  having  not  participated  in  the  Kaw  allotment 
are  now  asking  to  be  enrolled  as  Osages. 

Senator  Curtis.  Right  there,  state  how  the  Kaw  and  Osage  reser* 
vations  are  located  ? 

Major  Miles.  The  Osage  and  Kaw  reservations  are  located 
adjoining. 

Senator  Curtis.  Side  by  side? 

Major  Miles.  Side  by  side;  yes,  sir;  and  the  history  of  the  tribe  is 
that  they  are  nearly  all  related — the  mixed  bloods  are  nearly  all 
related  at  least,  and  the  probabilities  are  if  we  could  get  the  history 
only  a  short  time  back  we  would  find  that  the  Kaw  is  only  a  band  of 
the  Osage  who  went  in  another  direction  when  they  left  St.  Louis. 
The  other  children  are  similar  or  identical — Panzy  Fronkier,  Maudie 
Fronkier,  Blon  Pappan.  and  Justin  Pappan  are  all  similar  with  the 
Thompson  and  James  coildren. 

Senator  Curtis.  Some  of  the  Fronkiers  are  oil  the  Osage  roll,  are 
ihey  not! 
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Major  Miles.  Yes,  sir;  some  of  them  are.  The  families  have  the 
right  of  both  Osaee  and  Kaw,  and  are  recognized  as  having  the  right 
of  both  Osage  and  Kaw. 

I  believe  that  covers  all  of  the  37. 

Senator  Sutherland.  Major  Miles,  perhaps  you  n^lected  to  state 
it,  but  have  all  these  cases  bieen  passea  upon  by  the  Secretary  of  the 
Interior? 

Major  Miles.  They  have. 

Senator  Sutherland.  Can  you  state  to  the  committee  his  reasons 
for  refusing  them  enrollment?  I  ilo  not  want  to  interfere  with  your 
statement. 

Major  Miles.  In  some  of  these  cases  he  gives  a  lack  of  affiliation. 
Thus  were  the  Callahan  and  the  Stratton  cases. 

Senator  Sutherland.  But  his  principal  reason  was  that  the  tribes 
had  refused  to  recognize  them  as  members. 

Major  Miles.  I  will  say  that  that  record  is  here. 

Senator  Owen.  I  made  a  report  at  length  in  both  of  those  cases, 
which  is  on  file,  and  I  take  it  will  be  printed  w  ith  the  other  matter. 
The  first  reason  generally  is  a  lack  of  affiliation.  In  nearly  every  case 
the  blood  is  proven,  but  a  lack  of  affihation  is  used  as  a  reason. 

The  Chairman.  Just  asking  for  information,  is  the  status  of  the 
Kaw  property  such  that  these  children  should  have  Kaw  ancestrv  on 
the  one  side  and  on  the  other  could  have  availed  themselves  or  the 
rights  under  the  Kaw  ancestry? 

Major  Miles.  The  Kaw  ancestry  property  has  been  divided. 

Senator  Sutherland.  Have  none  of  tnese  people  any  legal  remedy? 
Can  they  not  go  into  the  court? 

Major  Miles.  No,  sir.  I  would  like  Mr.  Leahy  to  make  an  explana^ 
tion  in  that  regard,  because  he  is  more  familiar  with  the  situation  than 
I  am,  being  a  trained  lawyer.  I  would  like  him  therefore  to  make 
that  explanation  in  a  few  words.  Right  at  this  point  let  me  state 
that  I  have  taken  the  position  from  the  first  time  I  went  there  up  until 
to-day  that  the  right  to  enrollment  was  a  judicial  right;  they  should 
have  been  entitled  to  a  judicial  decision.  The  right  to  enrollment 
was  in  no  sense  legislative,  and  it  was  a  right  that  should  be  judicially 
determined,  and  certainly  from  my  knowledge  of  the  Osage  council,  it 
could  not  be  assumed  a  judicial  body.  For  the  benefit  of  the  commit- 
tee I  will  say  that  an  intelligent  member  of  that  council  within  the 
last  few  weeks  stated  to  me  Uiat  he  would  not  vote  to  enroll  his  own 
brother — that  he  would  be  a  fool  to  do  so — because  it  would  divide 
his  annuity  and  the  annuity  of  his  children. 

I  would  like,  if  the  committee  please,  to  have  Mr.  I^eahy  make  a 
statement  at  this  time. 

STATEMENT  OF  T.  J.  LEAHT,  OF  PAWHTJSKA,  OKLA. 

The  Chairman.  You  may  state  your  name  and  occupation  and 
your  relation  to  this  matter. 

Mr.  Leahy.  My  name  is  T.  J.  Leahy;  my  residence  is  at  Paw- 
huska,  Okla. ;  I  am  an  attorney  by  profession.  I  represent  a  part 
of  the  applicants  at  this  hearing. 

Mr.  Chairman,  I  will  try  to  be  as  brief  as  possible  in  this  matter, 
but  I  want  to  state  that  I  have  been  living  among  the  Osages  the 
greater  part  of  my  life,  and  for  the  past  sixteen  years  I  have  been 
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Uving  where  I  now  live.  When  I  was  a  boy  I  went  to  school  with 
a  great  many  of  the  mixed-blood  Osages  who  are  now  on  the  reser- 
vation, and  1  have  an  uncle  who,  in  1867  or  1868,  was  married  to  a 
mixed  blood,  so  that  I  have  relatives  who  are  on  the  roll  through 
that  marriage.  I  also  desire  to  state  that  my  wife  is  a  mixed-blood 
Osage,  and  we  have  four  children  who  are  interested  in  this  propo- 
sition from  a  tribal  standpoint,  to  say  the  least. 
Senator  Sutherland.  They  are  on  the  rolls? 
Mr.  Leahy.  They  are  on  the  rolls;  yes,  sir. 

The  Chairman.  I  think  perhaps  you  had  better  make  plainer  what 
you  mean;  that  is,  that  their  interests  would  be  hostile  to  the  allowing 
of  this  petition. 

Mr.  Leahy.  Yes,  sir;  their  interests  would  be  hostile,  considered 
from  a  tribal  standpoint.  When  the  matter  of  allotting  the  Osages 
came  up,  I  of  course  took  considerable  interest  in  the  matter,  and 
at  that  time  I  was  asking  the  Department  to  enroll  some  of  the 
people  whose  names  are  in  this  joint  resolution,  especially  the 
Stratton  and  Revard  cases.  I  made  the  request  at  that  time  that 
the  Department  be  permitted  to  hear  these  appUcations  that  were 
pending  in  order  that  the  rights  of  applicants  could  be  determined. 
It  was  also  suggested  by  Major  Miles  and  myself  that  if  the  Depart- 
ment refused  to  enroll  them  that  we  should  have  the  right  to  go 
into  the  court — at  least  we  did  at  that  time  have  the  right  to  so 
into  the  court  under  the  existing  law,  and  that  that  right  ougnt 
not  to  be  taken  away  from  us.  Congress,  however,  saw  fit  to  change 
that  law  with  reference  to  the  Osages,  and  in  the  allotment  bill — 
what  is  conm[ionly  called  the  allotment  bill,  the  act  of  Congress  of 
June  28,  1906 — it  is  especially  provided  that  the  decision  of  the 
Department  in  this  matter  should  not  be  subject  to  review  by  the 
courts.     So  that  the  doors  of  the  courts  were  closed  against  us. 

I  want  to  make  this  plain  as  I  go  along,  that  at  this  time  we  are 
not  asking  for  the  enrollment  of  any  persons  whose  applications  were 
Xiot  pending  at  the  time  of  the  passage  of  the  allotment  oill.  In  other 
Words,  we  are  not  bringing  in  new  cases;  we  are  not  bringing  in  new 
people  and  asking  this  committee  to  consider  them  ana  give  them 
tte  right  of  enrollment.  We  are  only  asking  for  the  enrollment 
^'  those  that  we  believed  at  that  time  were  legally  entitled  to  enroll- 
''^©nt,  and  which  I  take  It  Congress  felt,  if  the  evidence  was  sufficient 
^  sustain  their  right  to  enrollment,  the  Department  would  enroll 
^^m.     The  allotment  bill  provides  as  follows: 

And  the  Secretary  of  the  Interior  shall  have  authority  to  place  on  the  Osage  rolls  the 
^"'^ies  of  all  persons  found  by  him  after  investigation  to  be  so  entitled  whose  applica- 
^**^8  were  pending  on  the  date  of  approval  of  this  act. 

T*hose  whose  applications  were  pending  are  the  people  we  are  now 
*^Presenting.  Farther  along  in  the  bill  it  provides  that  they  should 
'^^t  have  the  right  to  go  into  court,  which  was  granted  by  a  former 
*^^  of  Congress,  which  provided  generally  that  where  parties  were 
JPplicants  for  allotment  and  allotment  was  denied  them  by  the  Secre- 
\v^  of  the  Interior,  they  should  have  a  right  to  maintain  an  action  in 
^^  proper  circuit  court. 

"Xlie  Chaibman.  When  was  this  law  passed — in  1906? 
Mr.  Leaht.  This  allotment  bill  was  passed  Jime  28,  1906.     I  have 
^  ^py  of  it  in  my  hand. 
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The  Chairman.  Pardon  the  interruption,  but  were  the  OsageH 
excepted  by  any  law  at  the  time  of  the  enactment  of  the  general  law 
whicn  allowed  Indians  claiming  allotment  the  right  to  go  into  the 
courts? 

Mr.  Leahy.  They  were  not;  no,  sir.  This  bill  excepted  them  in 
this  language  that  1  have  read. 

The  Chairman.  At  that  time  had  these  Indians  applications  for 
allotment? 

Major  Miles.  Yes,  sir;  prior  to  that  time.  And  their  applications 
were  pending  at  that  time. 

The  Chairman.  And  those  applications  involved  particular  tracts 
of  land? 

Mr.  Leahy.  No,  sir;  they  were  applications  to  be  enrolled. 

The  Chairman.  Simply  to  be  enrolled? 

Mr.  Leahy.  Yes,  sir;  the  bill  had  not  yet  been  passed  which  pro- 
vided for  the  allotting  of  land,  and  consequently  they  could  not  go  mto 
court  until  after  the  allotment  had  been  made. 

The  Chairman.  I  misunderstood  you. 

Senator  Sutherland.  This  allotment  bill,  as  I  understand  you. 
takes  from  you  the  right  to  go  to  a  court — a  right  which  they  had 
under  previous  legislation.     Is  that  correct? 

Mr.  Leahy.- Yes,  sir.  It  reads  as  follows:  "And  the  provisions  of 
the  act  of  Congress  of  August  13,  1894  (28  Stat.  L.,  305),  granting 
persons  of  Indian  blood  who  have  been  denied  allotment,  the 
right  to  appeal  to  the  court,  are  hereby  repealed  as  far  as  the  same 
relate  to  the  Osage  Indians."  That  is  the  clause  that  took  away 
from  them  the  right,  in  case  they  were  denied  the  right  to  participate 
in  the  allotment  of  the  land,  to  go  into  the  court. 

Senator  Sutherland.  What  was  the  reason  for  denying  that,  do 
you  know? 

Mr.  Leahy.  It  was  to  hasten  the  time  when  the  roll  would  be 
finally  closed,  and  in  order  that  this  might  not  be  dragged  along 
through  the  courts. 

Senator  Sutherland.  It  was  to  close  the  matter  up? 

Mr.  Leahy.  Yes,  sir.     We  pressed  these  matters 

The  Chairman.  Just  pardon  another  interruption  here.  State,  if 
it  is  within  your  knowledge,  whether,  at  that  time,  there  was  sufficient 
land  belonging  to  the  Osages  to  cover  all  the  allotments  that  were 
made  including  these? 

Mr.  Leahy.  At  that  time  there  were  no  allotments  made,  Mr. 
Chairman. 

The  Chairman.  I  mean  that  have  been  made. 

Mr.  Leahy.  There  was  sufficient  land  to  cover  all  that  were  on  the 
roll,  and  these  also;  ves,  sir. 

Senator  Curtis.  'There  is  sufficient  land  now,  is  there  not,  if  these 
should  be  enrolled? 

Mr.  Leahy.  There  are  something  like  660  acres  per  capita  that  will 
be  divided  among  those  now  on  the  roll  if  the  roll  should  not  be 
increased. 

Senator  Sutherland.  What  do  you  mean  by  660  acres  per  capital 

IMr.  Leahy.  I  mean  for  each  member  of  the  Osage  trioe  there  is 
sufficient  Osage  land  to  give  each  660  acres. 

Senator  Sutherland.  Surplus  land  unallotted! 
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Mr.  Leaht.  All  of  their  land.  They  were  all  unallotted  at  the  time 
of  the  passage  of  this  bill.  Since  that  time  they  have  been  allotting 
the  land  and  have  gotten  through  with  three  160-acre  tracts  for  each 
member.  Each  member  now  on  the  roll  has  been  given  three  160- 
acre  tracts,  and  the  remainder  is  still  imallotted. 

Senator  Sutherland.  If  this  bill  should  pass,  are  there  any 
unallotted  lands  there  from  which  these  allotments  can  be  made  ? 

Mr.  Leahy.  Yes,  sir.  This  resolution,  as  it  is  drawn,  contemplates 
that  the  Secretary  shall  determine  the  value  of  an  average  allotment 
and  pay  to  these  Indians  the  difference  out  of  the  tribal  fund  be- 
tween an  allotment  they  may  now  receive  and  an  average  allotment, 
because  of  the  fact  that  the  land  that  has  now  been  taken  includes 
all  the  valuable  land  of  the  tribe  and  the  land  that  is  left  is  of  little 
or  no  value. 

Mr.  J.  J.  Hemphill.  Are  there  sufficient  funds  to  pay  it? 

Mr.  Leahy.  Oh,  yes,  sir;  the  funds  of  the  tribe  have  not  been  segre- 
gated at  all. 

Senator  Sutherland.  Let  me  ask  you  one  other  question  before 
you  proceed.  Were  all  of  the  appUcants  for  allotment  enrolled  except 
these  37? 

Mr.  Leahy.  Yes,  sir;  they  were  all  on  the  roll  at  that  time  except- 
ing those  that  we  are  now  asking  to  be  enrolled. 

Senator  Sutherland.  Thirty-seven  people,  then,  are  the  only 
applicants  for  enrollment  that  were  demed  ? 

Mr.  Leahy.  Yes,  sir.  I  desire  to  call  the  attention  of  the  com- 
mittee to  one  other  matter.  We  are  not  seeking  to  open  the  roll  for 
new  admissions.  We  are  only  seeking  to  put  those  on  the  roll  who, 
under  that  allotment  bill,  we  beheve  were  entitled  to  enrollment. 
We  are  not  seeking  to  throw  the  door  open  so  that  other  people  may 
come  in. 

Senator  Curtis.  I  do  not  think  you  understood  Senator  Suther- 
land's question.  He  meant  are  there  others  who  might  apply,  did 
you  not? 

Senator  Sutherland.  No. 

Senator  Curtis.  Then  I  misunderstood  you. 

Senator  Sutherland.  My  question  was  this 

Mr.  Leahy.  That  bill  only  covers  these  37,  because  they  were  the 
only  ones  having  appUcations  pending. 

Senator  Sutherland.  My  question  was  whether  or  not  there  were 
any  of  the  applicants  for  enrollment  who  were  denied  enrollment 
besides  those  37  ? 

Mr.  Leahy.  There  were  others,  but  their  applications  were  not 
pending.  They  had  permitted  the  Department  to  close  the  matter 
up,  so  that  their  applications  were  not  pending  at  that  time. 

Mr.  Merillat.  Are  there  not  quite  a  large  number  of  others  who 
have  Osage  blood  and  have  been  off  because  of  nonaffiliation,  and 
except  for  the  technical  matter  that  their  applications  were  not  pend- 
ing, they  are  exactly  in  the  same  situation  as  those  who  are  asking 
rights? 

Mr.  Leahy.  No,  sir. 

The  Chairman.  Just  answer  this  broad  Question  whether  there  are 
others  than  those  who  had  been  rejected  ana  have  never  been  allotted  1 

Mr.  Leahy.  Yes,  sir;  they  have  been  rejecting  people  for  a  good 
while  where  they  were  not  satisfied  that  they  were  of  Osage  blood. 
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The  persons  who  have  heretofore  been  rejected  have  not  been  rejected 
because  of  nonaffiliation,  but  because  the  Department  tound  they  did 
not  have  Osage  blood. 

Senator  Bankhead.  What  excuse  did  the  Department  give  for 
refusing  these? 

Mr.  Leahy.  The  Department's  reason  for  refusing  to  enroll  these 
people  was  that  the  coimcil  of  the  tribe  did  not  consent  to  it;  and, 
secondly,  that  they  had  not  affiUated  with  the  tribe — that  they  are 
nonaffiliated  Indians. 

Senator  Bankhead.  And  not  because  of  blood? 

Mr.  Leahy.  No,  sir;  there  is  no  question  about  the  blood.  I 
think  possibly  the  Department  does  question  the  blood  as  to  some  of 
those  applicants;  I  am  not  sure  as  to  that,  but  as  to  the  ones  that  I 
am  directly  interested  in  there  is  no  question  about  the  blood.  The 
report,  which  I  think  you  will  find  the  Department  will  make  upon 
these  matters,  will  show  that  the  Stratton  people  and  Revard  people 
are  all  of  Osage  blood,  and  that  their  reason  for  denying  them  was, 
first,  that  the  coimcil  denied  it,  and,  secondly,  that  they  were  non- 
affiliated. 

Senator  Suthebland.  Those  37  people  made  application  to  the 
council,  did  they? 

Mr.  Leahy.  Yes,  sir. 

Senator  Sutherland.  I  am  asking  as  to  the  reason  that  the 
coimcil  had  for  denying  them. 

Mr.  Leahy.  Yes,  sir;  I  was  there  and  heard  the  council  argue 
the  proposition. 

Senator  Sutherland.  What  was  the  reason  of  the  council? 

Mr.  Leahy.  The  reason  they  did  it  was,  to  use  their  own  expres- 
sion, that  they  did  not  want  to  make  any  more  Osao:e  Indians.  That 
was  the  only  reason  they  had.  The  reason  back  of  it  all  was  because 
they  did  not  want  to  divide  their  property  among  any  more  mem- 
bers. They  did  not  want  to  increase  tneir  roll  so  as  to  decrease  the 
worth  of  an  individual  n%ht.  It  is  a  fact  that  the  members  of  that 
tribe  openly  and  avowedly  say  that  if  their  brother  was  off  the  roll 
they  would  not  vote  to  put  him  oi>  the  roll.  The  right  of  an  Osage 
is  considerable.  Senator  Curtis  staled,  I  think,  that  it  was  $25,000, 
but  he  is  probablv  $10,000  too  high — and  to  enroll  a  number  of  peo- 
ple you  can  see  tnat  it  would  probably  take  $100  or  $200  from  each 
member  of  the  tribe. 

Senator  Sutherland.  How  many  members  are  there,  approxi- 
mately? 

Mr.  Leahy.  Two  thousand  two  hundred  and  thirty. 

Senator  Curtis.  They  would  each  get  600  acres  in  land  and 
share  in  about  $8,000,000  in  monev? 

Mr.  Leahy.  Yes,  sir;  each  would  get  660  acres. 

Senator  Curtis.  And  an  interest  in  the  oil  and  gas  lands — the 
most  valuable  oil  and  gas  deposits  in  the  United  States.  Nobody 
knows  what  it  is  worth. 

Mr.  Leahy.  Nobody  knows  what  it  is  worth ;  it  is  something  you 
can  not  value  at  this  time.  That  \s  still  tribal  property,  the  oU  and 
gas.  Now,  then,  to  take  up  the  case  we  have  here — the  case  of  G.  J. 
Stratton  and  his  children,  and  his  sister  and  her  children  and  one 
grandchild.  As  stated  by  Major  Miles,  the  mother  of  G.  J.  Stratton 
and  of  Mrs.  Marr  was  a  half-blood  Osage  Indian.     The  father  and 
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mother  of  Mrs.  Stratton  and  Mrs.  Marr  went  to  California  at  an  early 
date.  I  am  not  able  to  state  whether  those  children  were  born 
amon^  the  Osages  or  bom  soon  after  they  went  to  California,  but  it 
was  about  that  time.  Some  of  the  older  children,  however,  were 
bom  among  the  Osages.  There  was  one  member  of  the  family  that 
a  good  many  years  ago  came  back  to  the  tribe  and  Uved  with  the 
tribe  up  to  the  time  of  her  death.  Her  name  was  Brown,  and  her 
children  are  on  the  roll.  Senator  Curtis  is  well  acquainted  with 
some  of  them — Charley  Brown  and  Ed  Brown — and  there  may  be 
some  of  the  other  Senators  who  have  seen  them  here.  Thejr  show 
plainly  the  mark  of  Indian  blood.  Mrs.  Julia  Ann  Stevens  m  1896 
or  1897 — ^who  was  another  sister  to  Stratton  and  Mrs.  Marr — with 
her  son,  made  application  for  enrollment.  I  prepared  the  applica- 
tion for  her  and  the  council  at  that  time  denied  ner  appUcation.  The 
Indian  agent  reported  against  it  for  the  very  same  reason  that  these 
appUcations  are  now  denied.  It  came  on  to  the  Department  and 
tne  Commissioner  of  Indian  Affairs,  following  up  the  same  line  of 
argument,  that  they  had  been  nonaffiliated,  also  reported  against 
them  to  the  Secretarv  of  the  Interior. 

The  Secretary  of  the  Interior  took  the  matter  up  and  reviewed  it 
quite  carefully,  and  in  quite  a  long  letter  to  the  Commissioner  of  Indian 
Affairs  directed  the  enrollment  of  these  people^  stating  very  clearly 
that  the  proof  was  so  clear  that  notwithstanding  the  fact  that  the 
coimcil  had  rejected  them  and  notwithstanding  the  fact  that  they  had 
lived  away  from  the  tribe,  they  should  be  enrolled.  That  letter  of  the 
Secretary  of  the  Interior  directing  their  enrollment  is  among  the  files 
and  papers,  as  well  as  other  evidence  which  was  taken  at  a  former 
investigation  of  the  membership  of  the  tribe  in  1896,  in  which  I  took 
part.  In  that  investigation  Mrs.  Rebecca  J.  Vadney,  who  is  adaughter 
of  Mrs.  Stevens,  and  who  came  earlier  to  be  enrolled,  and  was  enrolled 
with  the  tribe,  was  investigated.  Upon  the  evidence  taken  in  her 
case,  and  the  action  of  the  commission  that  was  appointed  to  investi- 
gate that  roll,  and  the  findings  of  the  Department,  and  the  other  evi- 
dence submitted  to  show  that  Mrs.  Stevens  was  what  she  claimed  her- 
self to  be,  the  Secretary  directed  her  enrollment.  All  of  those  records 
ai^  in  the  Department.  There  is  nothing  new  to  be  injected  into  the 
case  outside  of  the  records.  The  matter  has  been  gone  over  a  number 
of  times,  and  has  been  briefed  and  rebriefed,  and  there  is  nothing  new 
in  the  way  of  evidence;  there  is  nothing  new  in  the  way  of  the  law. 
In  1887  Congress  passed  an  act  in  which  it  stated  that  persons  who  had 
removed,  who  had  separated  themselves  from  their  tribe  and  had 
gone  out  and  adopted  the  ways  and  habits  of  white  men  or  white 
people,  that  they  should  become  citizens  of  the  United  States;  they 
were  recognized  as  citizens  of  the  United  States.  That  inducement 
was  held  out  to  the  members  of  the  different  tribes  to  get  them  to  go 
away  from  their  reservation;  to  get  them  to  go  out  and  mingle  with 
other  people  and  become  citizens  of  the  United  States,  and  they  spe- 
cifically declared  that  by  reason  of  doing  so  they  should  not  lose  their 
rights  to  the  tribal  property.     That  was  the  act  of  Congress  of  1887. 

Mr.  Merillat.  Was  there  not  a  proviso  in  that  act  specifically  ex- 
ceptinj^  from  this  provision  the  Five  Civilized  Tribes,  the  Peorias, 
the  Miamis,  and  Osages? 

!^.  Leaht.  No,  sir.  That  provision  was  with  reference  to  the 
allotting  of  the  land  and  had  no  application  whatever  to  this  matter. 
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Mr.  Merillat.  May  I  be  permitted  to  read  that  section.  It  is  sec- 
tion 8;  and  is  as  follows: 

Sec.  8.  That  the  provisions  of  this  act  shall  not  extend  to  the  territory  occupied  by 
the  Cherokees,  Creeks,  Choctaws,  Chickasaws,  Seminoles  and  Osage,  Miamis  and 
Peorias,  and  Sacs  and  Foxes,  in  die  Indian  Territory,  nor  to  any  of  the  reservations, 
of  the  Seneca  Nation  of  New  York  Indians  in  the  State  of  New  York,  nor  to  that  strip 
of  territory  in  the  State  of  Nebraska,  adjoining  the  Sioux  Nation  on  the  south,  added 
by  Executive  order.    (Kappler,  vol.  1,  p.  35.) 

Mr.  Leahy.  Yes,  and  Mr.  Merillat,  if  you  will  read  the  entire  act 
carefully  you  will  see  that  it  was  intended  by  Congress  that  that 
should  go  directly  to  the  proposition  in  the  bill  which  related  to  the 
allotting  of  land  generally.  The  Indian  Territory,  of  which  the  Osa^ 
Nation  was  then  a  part,  was  exempted  from  the  provision — that  is, 
the  Osages  and  Five  Tribes,  from  the  general  power  of  the  Department 
to  provide  for  the  allotting  of  lands. 

Senator  Sutherland.  I  want  to  ask  another  question.  The  Sec- 
retary of  the  Interior  refused  enrollment  to  these  people  upon  the 
principal  groimd  that  they  had  been  denied  enrollment  by  the  coimcil, 
did  he  not? 

Mr.  Leahy.  Yes,  sir. 

Senator  Sutherland.  Do  you  know  whether  or  not  he  enrolled 
any  applicant  who  had  been  denied  the  right  by  the  coimcil? 

Air.  Leahy.  Yes,  sir.  He  enrolled  Julia  Ann  Stevens  and  her  son. 
Julia  Ann  Stevens  is  a  sister  of  Mr.  Stratton  and  a  sister  of  Mrs.  Marr. 

Senator  Sutherland.  Was  it  made  to  appear  before  him  that  they 
had  been  denied  by  the  council? 

Mr.  Leahy.  Yes,  sir. 

Senator  Sutherland.  Does  any  reason  appear  in  the  record  for 
that  statement? 

Mr.  Leahy.  I  have  a  copy  of  the  letter  here.  It  is  a  press  copy 
taken  from  the  record  of  the  Department. 

Senator  Sutherland.  What  I  want  to  know  is  whether  the  Secre- 
tary gave  any  reason  for  enrolling  some  and  denying  enrollment  to 
others  who  had  been  denied  by  the  council  ? 

Mr.  Crosthwaite.  He  does  not  explain  it.  He  denies  some  and 
does  not  give  any  reason. 

Mr.  Leahey.  After  going  over  the  matter  of  the  evidence  that  was 
submitted  and  the  proposition  as  to  what  the  Department  had  there- 
tofore found  with  reference  to  the  daughter  of  Julia  Ann  Stevens  and 
stating  that  there  was  no  difTerence  in  their  cases,  the  Secretary  says 
this: 

The  case  of  Mrs.  Julia  Ann  Stevens  and  her  son,  John  H.  Stevens,  does  not  at  all 
differ  from  the  case  of  her  daughter,  Mrs.  Rebecca  Jane  Vadney,  and  it  seems  quite 
clear  that  Mrs.  Stevens  and  her  son  are  equally  entitled,  by  reason  of  Uieir  OaagQ 
blood,  to  be  placed  upon  the  Osage  annuity  rolls.  It  is  said  by  Assistant  Attorney- 
General  Hall  in  his  opinion  in  the  matter  of  the  application  of  Louis  Benjamin  Lea- 
den (Op.  Asst.  Attorneys-General  10,  487),  "Waiving  the  question  of  the  right  of  the 
tribe,  through  its  council,  to  pass  upon  the  qualifications  of  applicants  for  member-* 
ship  therein,  it  is  clear  that  such  applications  ought  not  to  be  allowed  by  the  Depart- 
ment over  their  protests,  except  upon  indubitable  proof  of  a  legal  right  to  such  mem- 
bership. 

In  the  present  case  the  application  for  enrollment  is  supported  by  stronj;  and 
satisfactory  proof  of  Osage  blood,  and  there  seems  to  be  no  go<Ki  reason  for  refusing  to 
enroll  Mrs.  Stevens  and  her  son  upon  the  annuity  rolls.  You  are,  therefore,  directed 
to  place  their  names  upon  the  Osage  annuity  rolls. 

Senator  Sutherland.  He  seems  to  hold  there  that  the  action  of  the 
council  would  be  prima  facie. 
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Mr.  Leahy.  Yes,  sir;  that  action  of  the  council  ought  not  to  be 
lightly  passed  over,  but  that  where  the  proof  was  indisputable  that 
the  action  of  the  council  ought  not  to  govern  in  the  matter;  that 
where  the  proof  is  clear,  and  where  applicants  for  enrollment  furnish 
satisfactory  proof,  that  they  ought  to  be  enrolled,  regardless  of  the 
act  of  the  council,  and  it  appears  to  me  that  it  ought  to  appear  clear 
to  anyone  that  the  coimcil  ought  not  to  be  trusted  in  these  matters. 
They  are  each  of  them  vitally  interested  outside  of  performing  their 
duties  as  members  of  the  council. 

Senator  Sutherland.  Let  me  ask  one  other  question.  You  are 
by  this  bill  asking  the  Indian  Committee  of  Congress  to  review  the 
action  of  the  Secretary  of  the  Interior  and  to  set  it  aside,  virtually. 
Why  would  it  not  be  satisfactory  if  you  had  legislation  authorizing 
these  people  to  gro  to  court  with  their  cases? 

Mr.  Leahy.  The  reason  we  have  asked  for  this  legislation  in  this 
way  is  that  we  feel  that  to  authorize  these  people  now  to  go  into  the 
courts  and  maintain  an  action  for  their  rights  would  delay  the  work 
of  the  Department  in  settling  up  affairs  with  the  Osage  tribe  of  In- 
dians. We  think  that  we  can  satisfy  the  committee;  we  think  that 
the  records  will  satisfy  the  committee  that  these  persons  are  of  Osage 
Indian  blood.  We  would  have  gone  into  the  courts  a  good  while  ago 
had  it  not  been  for  the  fact  that  we  were  denied  that  right  specific^ 
ally  by  the  act  of  Congress  which  provided  for  the  allotment  of  the 
Osages.  We,  at  this  time,  will  say  that  we  are  willing  to  go  into  the 
courts,  and  have  this  matter  tested  in  the  courts,  but  we  did  not  feel 
that  this  committee,  nor  did  we  feel  that  the  Congress  or  the  Depart- 
ment, would  consent  to  the  proposition  of  delaying  the  settlement 
of  these  matters  down  there  long  enough  for  us  to  determine  our 
rights  in  the  courts. 

Senator  Sutherland.  You  can  see  that  this  committee  has  no  such 
facilities  for  examining  that  question  of  fact  as  the  courts  would  have. 

Mr.  Leahy.  Yes,  sir;  but  I  think  the  report  of  the  Department 
will  show  that  these  people  are  Osages.  I  think  that  the  Secretary 
of  the  Interior  does  not  dispute  that  fact — that  they  are  of  Osage 
blood. 

Senator  Gamble.  I  know  of  some  parties  who  are  asking  for  certain 
names  to  be  inserted  in  this  resolution. 

Senator  Sutherland.  There  probably  will  be  others  who  claim  to 
be  similarly  situated,  who  will  object  to  that  legislation. 

Mr.  Leahy.  No;  there  are  no  others  who   are  similarly  situated. 

Mr.  Merillat.  There  are  140  persons  who  claim  to  be  Osages  and 
are  always  insisting  that  they  have  Osage  blood,  and  in  some  instances 
I  believe  the  Department  concedes  that  there  may  be  some  strain  or 
quantum  of  Osage  blood. 

Mr.  Leahy.  Now,  I  desire  to  say  this,  in  response  to  that  sugges- 
tion. I  said  that  there  were  no  others  similarly  situated.  I  can 
repeat  that,  because  these  are  the  persons  whose  applications  were 

Sending  for  enrollment  at  the  time  of  the  passage  or  the  allotment 
ill.  Their  applications  had  not  been  finally  passed  upon;  the  ques- 
tion of  their  enrollment  had  not  been  finally  determined.  These  other 
parties  mentioned  are  })ersons  who  were  not  under  the  terms  of  the 
allotment  bill  entitled  to  enrollment,  and  we  were  entitled  to  enroll- 
ment imder  that  law. 

Senator  Curtis.  What  provision  does  the  allotment  bill  make  with 
reference  to  applications  for  enrollment  t 
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Mr.  Hemphill.  That  distinguishes  this  case  from  all  the  others. 
Mr.  Leahy.  It  provides  as  follows,  as  I  read  a  while  ago: 

And  the  Secretary  of  the  Interior  shall  have  authority  to  place  on  the  Osage  roll  the 
names  of  all  persons  found  by  him  after  investigation  to  be  so  entitled,  whoee  applica- 
tions were  pending  on  the  date  of  the  approval  of  this  act. 

And  we  are  bringing  ourselves  exactly  within  that  clause,  and  we 
are  not  asking  for  the  enrollment  of  any  other  persons  who  may  show 
Osage  Indian  blood  who  did  not  come  imder  the  provision  of  that  bill. 

Senator  Curtis.  You  claim  that  the  one  hunored  and  odd  that  the 
attomejT  for  the  Osages  spoke  of  did  not  have,  or  had  not  had,  their 
applications  on  file  at  that  time. 

Mr.  Leahy.  Yes,  sir;  and  in  addition  to  that  I  will  state  that  I  pre- 
viously presented  for  some  fif  tjr  or  sixty  persons  their  application  for 
enrollment,  and  they  were  demed;  but  they  were  not  pending  at  the 
time  of  the  passage  of  this  bill  and  are  not  coming  before  tms  com- 
mittee and  asking  consideration. 

Mr.  Kappler.  But  they  will  come  before  this  committee  if  the  bill 
is  passed. 

Mr.  Leaht.  In  view  of  the  legislation  that  has  been  had,  and  the 
condition  of  this  matter  with  respect  to  those  who  claim  to  be  entitled 
to  enrollment  under  the  allotment  bill,  we  are  willing  to  be  boimd  by 
that  bill.  We  can  go  out  and  get  applications  from  fifty  or  sixty  persons 
who  I  am  satLsfiecl  were  of  Osage  Indian  blood,  and  tney  were  refused 
or  denied  particularly  because  they  could  not  produce  satisfactory 
proof,  but  I  think  we  should  be  confmed  to  these. 

Now,  I  wanted  to  say  as  to  0.  J.  Stratton  and  his  sister,  Rosa 
I^veland,  or  Rosa  Marr  now — they  are  quarter-blood  Osage  Indians. 
With  reference  to  Rosa  ifarr  I  desire  to  make  another  statement 
that  is  within  my  knowledge,  and  that  is,  at  the  time  she  made  her 
application  her  name  was  then  Rosa  Loveland.  There  does  not 
seem  to  be  anythinc:  specificallv  in  the  records  to  show  that  Rosa 
Marr  was  Rosa  Loveland,  but  t  was  there  and  talked  to  her  at  the 
time  she  made  her  application,  and  have  talked  to  her  since  she 
became  Rosa  Marr. 

Senator  Curtis.  And  you  know  that  she  is  the  identical  person? 

Mr.  Leahy.  Yes,  sir. 

Senator  Sl^therland.  She  is  a  quarter  blood,  you  say? 

Mr.  Leahy.  Yes,  sir;  a  quarter-blood  Osage.  These  people 
made  their  applications  in  the  first  instance  to  the  Osage  trioe  for 
enrollment.  I  prepared  the  applications  for  them,  and  they  were  at 
that  time  in  the  Osage  Reservation  and  desirous  of  taking  up  their 
abode  with  the  Osages.  They  had  but  little  property;  they  had 
been  in  California,  and  had  come  out  there  on  account  of  having 
relatives  in  the  Osage  country  and  came  there  for  the  purpose  of 
taking  up  their  abode.  I  said  to  them  that  it  would  take  some  little 
time  on  account  of  the  slow  progress  that  matters  of  this  kind  ordi- 
narily made  in  the  Department,  and  that  they  had  better  not  come 
then;  that  they  could  come  and  live  with  the  Osages  whenever  their 
rights  were  determined.  The  fact  that  they  had  not  been  living  on 
the  Osage  Reservation  was  due  to  advice  from  me  and  not  from  any 
de^sire  on  their  part  not  to  affiliate  with  the  tribe,  because  prior  to  that 
time  the  question  of  affiliation  had  not  been  raised  in  the  Depart- 
ment, and  the  Department  had  not  denied  enrollment  to  anyone  on 
account  of  nonaffihation.  With  reference  to  the  Revard  fanuly,  they 
are  a  good  deal  in  the  same  position  as  the  Stratton  family,  except 
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that  Peter  Revard,  whose  name  is  mentioned  in  this  resolution,  has 
been  living  on  the  Osage  Reservation. 

I  want  to  state  one  other  thing  upon  the  question  of  affiUation. 
It  was  impossible  for  them  to  come  there  and  amhate  with  the  tribe — 
just  as  much  as  it  is  impossible  for  a  white  man  to  come  there  and 
affiliate.  I  have  lived  there  at  one  point  for  sixteen  years,  and  have 
been  there  more  or  less  since  1884.  I  could  not  affiliate  and  do  not 
affiliate  now;  that  is,  in  the  way  of  affiliation,  because  these  matters 
are  given  over  absolutely  to  the  Department  for  their  determination 
and  control,  and  people  who  live  there,  except  where  they  were  there 
in  some  official  capacity,  have  been  requu*cd  to  pay  for  staying 
th^e.  I  have  known  of  people  who  came  there  and  whose  apph- 
eations  were  pending  for  enrollment  who  were  required  to  pay  $1 
a  month  tax  for  the  privilege  of  Uving  on  the  reservation.  That 
was  the  general  rule  that  was  in  vogue  down  there.  Major  Miles 
knows  that  those  people,  outside  of  the  members  of  the  tribe,  have 
been  paying  for  Uving  there,  and  even  those  claiming  to  be  Osages 
were  not  permitted  to  take  part  in  the  council  or  to  vote,  and  were 
given  absolutely  no  recognition  whatever. 

So  the  question  of  aflSliation  with  the  tribe  was  something  that 
was  impossible  for  anybody  except  those  whose  names  were  on  the 
roll. 

Now,  with  reference  to  the  Callaghan  child  about  whom  Senator 
Paynter  was  asking  some  questions  a  while  ago,  I  would  state  that 
that  is  the  illegitimate  child  of  the  Indian  Slu^snc.  It  is  my  opinion, 
and  it  was  the  opinion  of  the  counsel  for  the  Indian  child  at  the  time 
her  appUcation  was  being  presented — but  who  are  now  on  the  other 
side  or  the  case,  unfortunately — that  she  was  really  entitled  to 
enrollment  under  the  terms  of  tKis  allotment  bill,  because  the  bill  said 
"the  children  of  persons  whose  names  were  on  that  roll  on  the  Ist 
day  of  January,  1906,  shall  be  enrolled.''  The  Secretary  of  the 
Interior  did  not  enroll  her  and  at  no  time  in  his  findings  did  he  go  so 
far  as  to  state  whether  or  not  she  was  the  child  of  Shcsrie.  If  he  had 
gone  far  enough  in  any  of  his  findings  to  state  that  she  was  the  child 
of  Sheshe,  it  was  the  intention  of  counsel,  and  it  would  have  been 
right,  to  have  brought  at  once  an  action  in  mandamus  to  force  him 
to  place  the  name  of  that  child  on  the  roll.  But  he  refused  in  his 
findings  to  do  that.  In  his  report  to  tliis  committee  he  says  that  she 
is  the  child  of  Sheshe,  but  when  he  was  considering  the  case  and  in  his 
opinion  in  the  case  he  refused  to  come  to  the  point  of  saying  whether 
or  not  she  was  the  child  of  Sheshe,  although  triere  is  not  a  scintilla  of 
evidence  in  all  the  case,  not  even  an  intimation,  that  she  is  not  the 
child  of  Sheshe.  Sheshe  testifies  as  to  the  circumstances  under 
-which  she  might  have  become  his  child.  The  mother  of  the  child 
testified  to  the  same  circumstances,  and  the  child  itself  shows  plainly 
that  it  is  an  Indian;  it  bears  all  the  marks  of  an  Indian,  and  yet  she 
was  not  enrolled  under  this  bill.  She  should  have  been  enrolled.  If 
the  Secretary  had  come  to  the  specific  point  and  had  not  dodged  the 
issue,  an  action  in  mandamus  would  have  properly  laid  against  him 
and  ne  would  have  been  forced  to  enroll  her. 

In  the  Appleby  matter,  as  was  stated  to  you  by  Mr.  Miles,  Mrs. 
Applebv  was  enrolled  in  1847.  Her  father  had  been  among  the 
Osage  Indians.  She  was  just  a  very  small  girl  when  she  came  among 
them,  3  or  4  years  of  a^^e,  when  they  lived  over  in  Missouri.  She  was 
enrolled,  as  I  have  said^  in  1847,  because  of  her  marriage  to  a  member 
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of  the  tribe.  Some  time  in  the  seventies  her  name  was  taken  from 
the  roll  without  any  reason  being  given  therefor.  In  1905  the 
Secretary  reenrolled  ner,  providing  that  she  should  only  have  the 
right  to  draw  annuities  during  her  lifetime.  The  allotment  bill  does 
not  make  any  discrimination  between  the  rights  that  belong  to  the 
members  of  the  tribe.  It  was  our  contention  and  has  been  our  con- 
tention that  imder  the  allotment  bill  she  should  have  been  enrolled. 
Every  person  who  drew  or  shared  in  the  annuities  of  that  tribe  was 
at  the  time  of  the  passage  of  this  allotment  bill  a  member  of  the  tribe, 
as  is  shown  by  the  roll  of  that  tribe.  They  were  members  of  the  tribe 
regardless  of  whatever  difference  there  may  have  been  in  their  rights. 
She  should  have  been  enrolled,  but  she  has  not  been  enrolled.  We 
are  now  asking  that  she  be  ^ven  the  rights  which  we  think  she  is 
entitled  to  under  the  terms  of  that  bill. 

With  reference  to  the  Himt  family  I  will  say  that  John  Thomas 
Hunt  is  a  brother  of  a  woman  who  was  enrolled  along  about  1890,  by 
the  name  of  Mary  Clem.  The  Clem  case  has  become  somewhat 
notorious  in  the  Department,  because  it  has  been  fought  throughout 
two  investigations.  In  1896  the  rights  of  the  Clem  family  to  become 
enrolled  were  investigated  by  a  special  commission  appointed  to 
investigate  those  rights,  and,  finally,  the  right  of  Mrs.  Clem  and  her 
family  to  remain  on  the  rolls  was  determined  by  the  Secretarv  in  her 
favor.  The  decisions  had  been  against  her  up  to  that  time,  but  in  a 
final  decision  the  Secretary  sustained  her  on  the  roll.  Under  the 
allotment  bill,  which  provided  for  the  investigation  of  the  rolls,  her 
case  was  again  brought  up  and  the  matter  was  again  fought  before  the 
commission  that  had  autnority  to  investigate  it,  and  it  went  through 
the  Department  and  to  the  Secretary  of  the  Interior,  and  the  Secretary 
again  sustained  her  on  the  roll.  John  Thomas  Hunt  is  a  brother  of 
hers,  and  his  children  are  of  course  nephews  of  hers.  The  Hunt 
family  beloncrs  to  what  is  known  with  us  as  the  Javine  family,  and 
the  Javine  familvdate  their  right  to  enrollment  back  to  Anson  Larine, 
whose  name  wilf  be  found  mentioned  in  the  treaty  of  1825. 

There  is  one  other  matter  which  Major  Miles  spoke  of  as  to  which 
I  think  he  is  a  little  mistaken.  He  said  that  Moses  Plomondon  was 
a  white  man. 

Major  Miles.  No;  I  said  excepting  Moses  Plomondon. 

Mr.  Leahy.  I  thought  you  said  Moses  Plomondon  was  a  white 
man.  He  is  a  part  blood  Indian  of  another  tribe,  but  has  never  sus- 
tained relations  with  his  tribe. 

Senator  Sutherland.  Yes;  he  stated  that. 

Mr.  Leahy.  I  desire  to  say,  gentlemen  of  the  committee,  that  if 
this  matter  can  be  closed  up  at  this  session  of  Congress  it  is  highly 
important  that  it  be  done,  oecause  to  pass  it  over,  with  conditions 
as  they  now  are,  will  pass  it  over  to  a  time  wlien  the  land  will  be 
allotted,  and  to  a  time  when  the  Secretary  shall  have  segregated  and 
divided  up  the  money  that  belon<rs  to  the  tribe.  That  matter  is  pro- 
gressing nght  along  now,  and,  as  I  understand  it,  the  roll  is  either  con- 
firmed by  the  Secretary  or  about  to  be  confirmed,  and  before  another 
session  of  Coni2:rcss  could  come  along  and  take  this  matter  up  and  take 
action  on  it,  the  Secretary,  under  his  authority  given  him  in  the  allot- 
ment bill,  will  have  divided  the  Osage  money  and  completed  the  divi- 
sion of  the  land,  and  these  people  would  be  in  a  bad  place. 

We  therefore  think  that  this  session  of  Congress  should  take  this 
matter  up  and  dispose  of  it. 
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8TATEMEHT  07  DB.  H.  M.  HAMBLTW,  07  HEWEIBK,  OKLA. 

The  Chairman.  State  your  residence  and  business. 

Doctor  Hamblin.  I  live  at  Newkirk,  Okla.;  I  practice  medicine. 

The  Chairman.  You  may  proceed  with  your  statement. 

Doctor  Hamblin.  The  Department  proof,  the  church  proof,  makes 
it  a  little  stronger.  By  the  church  proof  Nora  James  and  Angeline 
James  are  quarter-blood  Osages.  Floyd  Thompson,  Grace  Thompson, 
and  Thelma  Thompson  would  be  one-eighth  blood  by  the  church 
proof,  which  we  have  on  file.  Maudie  Fronkier  and  Panzy  Fronkier 
would  be  one-eighth.  The  Department  foimd  the  last  one-sixteenth. 
The  Thompsons,  Floyd,  one-eighth  and  Grace  and  Thelma  one- 
sixteenth. 

Senator  Curtis.  What  is  the  degree  of  blood  of  all  the  Belle  Auld 
children  on  the  father's  side,  of  Osage,  if  you  have  it  not  on  both 
sides? 

Doctor  Hamblin.  On  the  father's  side  it  would  be,  by  the  church 

?roof,  one-eighth;  the  Department  gave  one-sixteenth  in  the 
iTesoppan  case. 

Senator  Curtis.  Do  you  know  what  degree  of  Osage  blood  is  on 
their  mother's  side — who  it  is  admitted  was  an  Osage,  and  was  on 
the  Osage  roll  ? 

Doctor  Hamblin.  I  should  think  that  would  be  nearly  a  full-blood 
Osage,  or  at  least  one-half.  I  have  never  looked  that  up,  but  I  know 
there  were  on  the  roll  a  great  many  of  them,  and  on  the  father's  side 
88  of  their  cousins  and  brothers  are  on  the  Osage  roll. 

Senator  Sutherland.  I  do  not  understand  what  you  mean  by 
saying  one-eighth  on  the  father's  side  and  full  blood  on  the  mother  s 
side. 

Senator  Curtis.  The  father  was  both  a  mixed-blood  Osage  and 
Kaw,  but  affiliated  with  the  Kaws,  and  he  gave  the  degree  of  blood 
of  the  Osage  part  of  it,  and  the  mother  was  an  Osage. 

Senator  Sutherland.  It  is  an  admixture  of  Indian  blood? 

Senator  Curtis.  Yes;  two  tribes. 

The  Chairman.  Do  you  desire  to  say  anything  further,  Doctor 
Hamblin? 

Doctor  Hamblin.  I  do  not  know  that  I  do  unless  some  member  of 
the  committee  desires  to  ask  me  a  question. 

The  Chairman.  What  is  the  pleasure  of  the  committee  with  regard 
to  these  hearings? 

Mr.  Merillat.  Mr.  Chairman,  we  will,  of  course,  desire  a  hearing  on 
behalf  of  the  Osage  Indians,  and  I  would  like  to  say  that  we  have 
been  retained  by  the  Osages  in  this  matter  only  very  recently.  It  is 
admitted  that  this  would  take  away  from  the  Osages  from  $600,000 
to  $1,000,000.  It  furthermore  involves  conflicting  questions  as  to 
these  37  applicants.  We  ought  to  have  an  opportunity  to  examine 
the  recora  m  some  respects.  We  have  notmng  hut  the  skeleton 
findings  of  the  Department.  The  hiw  provided  that  the  findings 
of  the  Department  should  be  final,  and  it  has  been  so  accepted  with 
respect  to  the  Five  Civilized  Tribes.  Now,  we  think  we  ought  to 
have  a  fair  opportunity,  and  suflicient  time  to  go  through  the  record 
before  we  are  expected  to  make  any  response. 

Mr.  Leahy.  I  desire  to  correct  one  statement  of  Mr.  Merillat, 
and  that  is  that  so  far  as  we  are  concerned  we  do  not  admit  that 
this  is  taking  anything  away  from  the  Osage  tribe. 
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Mr.  Field.  It  looks  as  if  it  was  taking  it  away  from  the  rich  ones 
and  giving  it  to  the  poor. 

The  Chairman.  How  long  do  you  desire? 

Mr.  Mebillat.  I  think  one  week  after  we  can  see  -the  printed 
record  in  consideration  of  the  importance  of  this  case,  and  the  con- 
flicting matters  of  fact  that  are  involved  in  several  cases,  because -each 
branch  of  these  37  of  course  stand  upon  their  own  facts.  There  mav 
be  certain  common  opinions  of  the  Department  running  through 
several  of  them,  but  certainly  as  to  quite  a  few  of  these  37  tne  ground 
of  the  Department's  action  is  wholly  distinct  from  its  ground  as  to 
probably  almost  a  majority  of  the  applicants. 

Senator  Cubits.  It  seems  to  me  tnat  in  view  of  the  fact  that  the 
Department  admits  that  these  people  are  of  Osa^e  blood — as  the 
record  shows  it  is  admitted — many  of  them  anvnow,  and  as  the 
ouestion  is  largely  a  legal  one,  as  is  contended  by  the  attorneys  of  the 
Usages,  that  they  ought  to  be  able  to  make  their  reply  inside  of  a  week. 

i/b.  Hemphill.  I  want  to  say  that  while  there  are  37  people  here, 
there  are  some  of  them  who  belong  to  the  same  family. 

The  Chaikman.  Would  a  week  from  to-day  be  satisfactory  to  you 
gentlemen  t 

Mr.  Mebillat.  Yes,  sir. 

The  Chatbman.  I  think  you  will  be  able  to  see  the  record  to- 
morrow or  next  day.  and  the  committee  will  now  adjourn  to  meet  one 
week  from  to-day,  Wednesday,  May  6,  1908,  at  1.30  o'clock  p.  m. 


OPENING  OF  THE  OSAGES'  ROLLS. 


Committee  on  Indian  Affairs, 

United  States  Senate, 
WasUn{iton,  D.  C,  May  6, 1908. 

The  committee  met  pursuant  to  adjournment  at  1.30  o'clock  p.  m. 

Present:  Senators  Clapp  (chairman),  Sutherland,  Curtis,  Stone, 
and  Paynter.  Also,  Charles  H.  MeriUat,  Charles  J.  Kappler,  Ret 
Millard,  J.  B.  Trumbly,  and  Wilson  Kirk,  representing  tne  Osage 
Nation,  and  Messrs.  Leahy,  Miles,  Henaphill,  Belt,  and  Hamblin,  rep- 
resenting the  appUcants. 

The  (&AIBMAN.  Gentlemen,  I  may  say  in  this  matter  with  regard 
to  the  opening  of  the  rolls,  that,  without  prejudging  it  at  all,  there  is  a 
vast  dinerence  between  tne  Senate  panting  the  rights  and  refusing 
rights,  and  while  a  man  might  be  willing  to  send  this  matter  to  the 
Court  of  Claims  he  might  not  be  willing  to  reject  these  applications. 
So  the  idea  has  occurred  to  me  to  make  that  suggestion.  While  the 
committee,  I  may  say,  has  never  considered  the  matter,  I  am  rather 
inclined  to  think  that  it  would  probably  be  favorable  to  pursuing  that 
course.     Do  you  incUne  to  that  idea? 

Senator  Sutheblajo).  Yes;  I  do  not  see  what  objection  there 
could  be  to  that. 

Mr.  Leahet.  With  reference  to  the  court,  our  idea  was  that  if  it 
went  to  the  court  it  should  go  to  the  circuit  court,  whose  jurisdiction 
is  where  the  tribe  is,  and  where  the  evidence  could  probably  be  foimd. 

Senator  Sutherland.  That  would  be  a  matter  of  detail.  The  ques- 
tion, primarily,  is  whether  or  not  it  should  be  sent  to  the  court  at  all. 
What  objection  would  you  have  to  that,  Messrs.  Merillat  and  Kappler  f 

Mr.  Merillat.  Our  position  is  that  the  agn'eement  between  the 
Osages  and  the  United  States  contemplated  a  trial  of  all  persons  whose 
cases  were  contested;  that  trial  was  had,  and  these  applicants  lost. 
The  Osage  agreement,  when  it  came  to  Congress,  gave  the  Osages  the 
right  to  contest  the  cases  of  any  person  who  had  been  enrolled  tnrough 
fraud.  Now,  after  that  agreement  was  sent  here,  and  after  it  had 
been  introduced  and  toward  the  close  of  its  consideration,  the  persons 
who  were  representing  certain  of  these  appUcants — the  Osage  Nation 
not  being  represented  here — ^foreclosed  tne  opening  up  of  the  rolls  on 
accoimt  of  fraud  by  getting  inserted  a  proviso  that  they  could  only 
be  opened  up  for  newly  discovered  evidence.  When  the  matter 
came  before  the  Osage  Alloting  Commission,  that  Commission  found 
that  certain  evidence  that  was  offered  was  newly  discovered  evidence, 
and  opened  it  up,  and  with  that  evidence,  which  they  thought  they 
had  the  right  to  consider,  which  showed  fraud,  they  decided  against  a 
large  number  of  those  persons 

Then  the  Commissioner  of  Indian  Affairs  affirmed  that  decision,  find- 
ing that  their  enrollment  had  been  procured  by  fraud  and  that  they  had 
no  Osage  blood.     When,  however,  it  came  before  the  Secretary  of 

45 
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the  Interior  he  reversed  the  finding  of  the  officer  who  had  the  wit- 
nesses before  him.  You  know  the  Supreme  Court  opinions  ordinarily 
are  that  the  finding  of  an  auditor  or  a  referee  or  a  master  will  not  be 
disturbed  on  a  question  of  fact,  the  person  who  personally  takes  the 
testimony  being  the  best  judge.  But,  notwithstanding  those  two 
adverse  decisions,  when  it  came  before  the  Secretary  of  the  Interior 
he  held  that  he  was  so  bound  and  so  limited  by  the  act  to  wind  up 
affairs  of  the  Osages  that  he  could  not  take  into  consideration  at  aU 
a  large  part  of  such  testimony,  and  said  that,  eliminating  everything 
that  should  be  eliminated,  imder  a  strict  construction  of  what  was 
newly  discovered  evidence,  there  was  not  sufficient  to  show  fraud  by 
clear  and  convincing  proof ,  and  therefore  he  reversed  the  two  findings 
below — those  of  the  Osage  enrolling  and  allotting  commission  and  the 
Commissioner  of  Indian  Affairs. 

Now,  if  the  matter  goes  to  the  court  on  any  person's  right,  the 
Osage  Nation  certainly  should  have  the  right,  as  is  ordinarily  given 
to  every  person,  to  impeach  a  finding  for  fraud.  If  the  matter  should 
go  to  the  court  we  think  that  what  should  happen  would  be  that 
there  should  be  a  complete  determination  with  respect  .to  those 

{ersons  as  to  whom  the  Osages  lost  on  this  rather  technical  groimd,  as 
see  it,  that  they  must  rely  to  remove  from  the  rolls  for  fraud  solely 
on  newly  discovered  evidence,  as  well  as  those  cases  which  they  won. 
The  attorneys  for  the  applicants  want  to  retry  all  those  cases  that 
thev  have  twice  lost,  but  not  to  retry  any  case  that  they  have  won 
and  cases  that  they  have  won  purely  by  excluding  evidence  of  fraud. 

Senator  Sutherland.  It  is  not  a  question  of  what  the  attorneys 
want,  or  the  rights  of  the  attorneys,  but  it  is  a  question  of  the  rights 
of  these  parties.  Why  should  these  people  be  denied  the  right  to  go 
into  court  and  litigate  their  claim  because  somebody  else  may  have 
been  improperly  or  fraudulently  put  upon  the  rolls? 

Mr.  Merillat.  They  are  claiming  their  rights  through  these  same 
people  who  were  put  upon  the  rolls  throu<^h  fraud. 

Senator  Sutherland.  I  do  not  quite  understand  that.  How  do 
you  mean  ? 

The  Chairman.  I  suppose  he  means  where  a  man  is  enrolled  and  a 
child  is  claiming  the  right  because  his  parent  has  been  enrolled;  is 
that  it? 

Mr.  Merillat.  That  is  it  in  part.  For  example,  the  Osage 
council 

Senator  Sutherland.  I  understand  what  you  mean;  it  is  that  the 
judgment  of  the  Secretary  of  the  Interior  that  these  parties  who  were 
enrolled  and  entitled  to  enrollment  would  not  prevent  the  court,  in 
the  case  of  these  37  people,  from  inquiring  into  their  rightfulness  to 
be  enrolled.     Is  that  it? 

Mr.  Merillat.  It  would  not,  provided  he  sent  the  matter  to  the 
court,  and  provided  that  Congress  acted,  and  assuming  now  that 
Congress  could  act  for  the  present  without  reference  to  the  tribe; 
there  is  perhaps  a  decided  question  there  in  view  of  the  way  in  wliich 
they  have  their  title  to  the  lands. 

Senator  Sutherland.  But  what  I  mean  is  the  judgment  of  the 
Secretary  of  the  Interior  with  reference  to  the  claim  of  the  father,  for 
example,  of  one  of  those  applicants  would  not  be  res  judicata  upon 
the  question  of  the  right  of  the  child  to  be  enrolled.     There  would 
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not  be  anj  such  grayitj7  in  the  case  as  to  preclude  the  court  from 
inquiring  into  the  rightnihiess  of  the  judgment. 

Mr.  loiBiLLAT.  No;  but  here  is  tne  situation:  Suppose  upon  a 
review  of  the  whole  case  it  be  found,  for  example,  that  certain  persons 
were  not  entitled  to  be  upon  the  Osage  rolls — that  is,  on  a  view  of  the 
whole  evidence  or  of  all  of  the  case  before  it,  and  yet  because  the 
Osage  council  that  was  in  power  about  1889  to  1892  had  been  induced, 
as  two  of  the  bodies  found,  by  bribery  and  fraud  to  put  upon  the  rolls 
certain  persons  who  are  kin  to  those  who  are  now  seeking  it,  it  was 
held  that  the  Secretary  could  not  go  in  and  exclude  them,  because  he 
had  to  throw  out  a  great  deal  of  evidence,  and  because  it  was  not 
newly  discovered  evidence,  and  therefore  he  would  have  to  permit 
those  persons  on  the  rolls  to  remain  while  excluding  those  not  on  the 
rolls  and  as  to  wliich  latter  the  law  permitted  all  the  facts  to  be 
proved. 

Now,  if  the  matter  is  to  be  tried  we  think  that  the  whole  case 
should  be  opened  and  the  Osage  Nation  not  foreclosed  from  showing 
that  certain  persons  had  no  Osage  blood,  and  that  they  got  the  right 
that  they  had  by  fraud.  The  Secretary,  purely  upon  this  technical 
proposition  that  he  must  rely  upon  newly  discovered  evi(l(»nce  and 
not  on  documents  on  file,  deprived  the  Osages  of  the  right  of  remov- 
ing those  persons  from  the  rolls. 

Now,  the  situation  is  exactly  this,  that  those  persons  who  got  their 
rights  in  this  manner  had  two  trials  just  the  same  as  those  who  did 
not  get  on.  With  respect  to  those  who  got  on,  the  finding  of  the  Sec- 
retary of  the  Interior  was  that  it  was  a  Scotch  verdict — probably 
guilty  but  not  proven  by  suflicient  evidence  to  knock  them  off. 

Senator  Sutherland.  Then  jour  position  is  that  if  the  right  of 
appeal  is  given,  it  ought  to  be  given  to  the  Osage  Nation  as  well  as  to 
these  individuals? 

Mr.  Merillat.  To  both  parties. 

Senator  Curtis.  Then  you  would  want  to  open  up  the  whole  ques- 
tion? 

Mr.  Merillat.  We  would  want  to  open  up  the  whole  question  with 
respect  to  those  persons  who,  under  the  act  of  1906,  had  their  rights 
passed  upon,  because  imder  the  terms  of  the  agreement  between  the 
Osages  and  the  United  States,  that  agreement  contemplated  a  trial 
before  the  allotting  commission  and  the  Secretary  of  the  Interior 
of  the  rights  of  all  persons  who  claimed  to  be  entitled  to  Osage  enroll- 
ment, including  those  who  had  gotten  on  by  fraud  and  any  who  had 
been  denied. 

Senator  Curtis.  It  did  not  go  as  far  as  that? 

Mr.  Merillat.  That  was  the  agrceinent,  as  shown  in  the  print  of 
the  bill  as  it  was  first  introduced.  Subsequently,  and  after  that  bill 
had  been  introduced  and  had  been  reported  by  the  House,  at  the  last 
moment  there  were  inserted  the  words  that  they  could  not  dispute 
those  cases  for  fraud  except  upon  newly  discovered  evidence.  Now 
those  words  barred  the  door  to  the  Osages. 

Senator  Curtis.  Do  you  say  that  that  was  put  in  on  the  floor  of 
the  House? 

Mr.  Merillat.  I  do  not  say  that  they  were  put  in  on  the  floor  of  the 
House;  I  can  not  say  that  it  was  done  on  the  floor,  but  wo  say  it  was 
not  in  the  bill  drafted  by  the  Osajres  and  introduced  in  the  House  or  in 
the  bill  as  reported  to  the  House. 
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Senator  Cubtis.  Are  you  sure  about  that? 

Mr.  Merillat.  I  have  the  print  here. 

Senator  Sutherland.  But  it  is  in  the  act? 

Mr.  Merillat.  It  is  in  the  act.  Now,  those  words  were  inserted  by 
these  gentlemen,  or  some  of  them,  representing  the  present  applicants 
or  they  sugp:ested  them  rather,  and  as  passed  the  Senate  and  the 
House,  put  in  these  words  without  considering,  as  we  think,  the  full 
effect  or  what  those  words  would  mean.  The  Osages  had  no  repre- 
sentative here  to  explain  what  would  be  the  result.  Secretary 
Hitchcock  denied  them  an  attorney.  They  could  not  be  represented 
and  the  Secretary  was  not  representing  them. 

Senator  Curtis.  My  recollection  is  that  those  words  were  inserted 
upon  the  recommendation  of  the  Secretary  of  the  Interior,  because  I 
was  chairman  of  the  subcommittee  that  had  charge  of  that  bill,  and 
my  recollection  is  that  the  Secretary  of  the  Interior  and  the  Commis- 
sioner of  Indian  Affairs  both  recommended  that  those  words  be  put  in , 
because  they  had  already  tried  the  cases  and  said  it  would  be  unfair  to 
open  it  up  unless  there  was  newly  discovered  evidence. 

Mr.  Merillat.  The  legislation  was  construed  to  mean  that  when 
the  Osages  did  discover  newly  discovered  evidence  and  open  up  a  case, 
the  Secretary  could  not  consider  in  reaching  his  decision  the  old  evi- 
dence; for  example,  the  testimony  of  persons  who  had  testified 
before;  they  excluded  all  that,  and  by  this  system,  as  the  report  of  the 
Secretary  of  the  Interior  shows,  of  the  exclusion  of  a  large  part  of  the 
testimony  that  showed  fraud,  the  Secretary  was  compelled  by  the 
Umitations  placed  by  the  act  .as  amended,  on  him  to  find  that  there  was 
not  sufficient  evidence  to  fairly  overcome  the  presumptions  of  innocence 
and  presence  on  the  rolls,  and  therefore  reversed  the  finding  of  the 
Commissioner  of  Indian  Affairs  and  the  alloting  commission  that 
found  that  lack  of  Osage  blood  and  fraud  had  been  proved.  The 
whole  question  turned,  as  the  decision  shows,  upon  how  strictlv  you 
were  going  to  construe  the  words  '^ newly  discovered  evidence, '  and 
the  Department  felt  constrained  to  construe  them  as  strictly  as  the 
strictest  court  would  construe  them. 

Senator  Sutherland.  Let  me  ask  you  one  or  two  questions  for  my 
own  information  When  did  the  Secretary  complete  this  enrollment 
under  the  act;  do  you  know  about  when  it  was? 

Senator  Curtis.  The  roll  has  just  been  completed  within  a  week  or 
two? 

Mr.  Merillat.  No;  the  rolls  were  supposed  to  have  been  com- 
pleted about  a  year  a^o. 

Mr.  Kappler.  July  1 ,  1907 ;  they  were  closed  then,  under  the  act  of 
June  28,  1906. 

Senator  Sutherland.  And  these  people  who  are  included  in  this 
joint  resolution  were  at  that  time  denied  enrollment,  about  a  year  ago? 

Mr.  Merillat.  They  were  denied  the  ri^ht  of  enrollment. 

Senator  Sutherland.  I  just  wanted  to  get  the  fact.  Now,  one 
other  question.  The  act  under  which  the  Secretary  made  the  enroll- 
ment provided  in  express  terms  that  no  right  of  appeal  should  be 
allowed  either  part7? 

Mr.  Merillat.  Yes,  sir. 

Senator  Sutherland.  Under  the  general  law,  if  it  had  not  been  for 
the  special  provision  of  this  act,  both  parties  would  have  had  the  right 
of  appeal  ? 
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Mr.  Hemphill.  You  mean  the  right  to  go  into  court? 

Senator  Sutherland.  Y€«;  the  right  to  go  into  court,  or  some 
other  way  by  which  the  action  of  the  Secretary  would  be  reviewed. 

Mr.  Merillat.  It  it  claimed  they  had  the  nght;  that  is  perhaps  a 
question  imder  the  decisions  and  the  statutes  and  treaties  as  far  as 
relates  to  the  Osages,  but  we  will  concede  for  the  moment  that  they  had. 

Senator  Sutherland.  Yes.  Now,  I  want  to  ask  you  if  you  Imow 
why  the  right  of  appeal  was  denied  imder  this  act,  or  the  right  of 
review,  rather,  in  the  court? 

Mr.  Merillat.  I  take  it  for  granted  that  that  was  in  pursuance  of 
a  general  poUcv  which  the  Government  or  Congress  had  adopted  in 
making  the  rolls  of  the  Five  CiviUzed  Tribes.  There  were  any  num- 
ber of  persons  in  the  Five  Tribes  who  were  very  desirous  of  having 
the  court  pass  upon  their  cases,  but  it  was  held  that  there  must  be  a 
final  tribunal,  and  finally  that  these  matters  were  such  that  they 
could  be  better  passed  upon  by  the  Executive  Departments  than  by 
the  courts.  As  a  matter  of  fact,  resort  had  been  originally  permitted 
to  the  courts,  but  the  experience  had  been  so  unsatisfactory  that 
Congress  reiected  that  and  repealed  the  provisions  as  to  court  review 
and  made  tne  decision  of  the  Secretary  of  the  Interior  final  as  to  the 
Five  CiviUze'd  Tribes  rolls. 

Now,  it  did  that  with  respect  to  those  who  are  highly  civilized  and 
versed  in  diplomacy  and  law,  such  as  the  Chcrokees,  who  are  at  the 
height  of  legal  and  diplomatic  ability  amon^  the  Five  Civilized 
Trioes.  When  it  came  to  the  Osages,  Congress  adopted  the  very  same 
plan,  presumably,  as  I  take  it,  for  the  reason  that  they  did  not  want 
these  matters  to  be  held  down  to  the  strict  rules  of  evidence,  and 
furthermore  because  of  some  local  sentiment  in  the  court  down  there, 
which  they  feared  would  interfere  with  the  proper  decision  and  adju- 
dication of  the  court. 

That  is  one  reason  why  we  would  prefer  your  suggestions  with 
respect  to  the  Court  of  Claims  to  the  courts  down  there.  It  is  a  very 
easy  thing  to  dispose  of  somebody  else's  property,  as  every  court  has 
found  when  it  has  had  a  will  case,  or  something  of  that  kind^  under 
consideration;  but  the  reason  I  have  stated ^  namely,  the  legislation 
with  respect  to  the  Five  Civilized  Tribes  providing  for  their  dissolu- 
tion and  the  winding  up  of  their  affairs,  was  the  precedent  that 
resulted  in  the  Osage  allotment  act  of  June  28,  1906. 

Senator  Curtis.  Of  coiurse  you  know  this  bill  was  drawn  by  the 
Osages  themselves. 

^.  Merillat.  The  bill  was  drawn  by  the  Osages,  but  it  did  not 
have  in  it  these  words  with  respect  to  newly  discovered  evidence, 
and  the  print  as  first  introduced  shows  that  it  did  not,  nor  as  it  was 
reported  to  the  House.  But  the  words  limiting  the  investigation  of 
weged  fraudulent  enrollments  so  as  to  exclude  all  but  newly  discov- 
ered evidence  was  added,  and  that  amendment  clamped  the  lid  down 
on  investigation  of  the  fraud  that  had  frequently  been  perpetrated, 
and  which,  notwithstanding  that  clamp,  the  allotting  commission 
and  the  Commissioner  of  Indian  Affairs  found  had  been  practiced. 
The  Secretary  of  the  Interior,  however,  foimd  that  he  ought  to 
return  a  Scotch  verdict  since  the  act  compelled  him  to  exclude  evi- 
dence which  the  lower  bodies  had  considered. 
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Mr.  Hemfhiix.  I  want  to  say,  with  the  permission  of  the  com- 
mittee, with  reference  to  the  Five  Civilized  Tribes,  that  that  state- 
ment of  counsel  is  correct,  except  that  they  found  that  such  gross 
injustice  had  been  done  by  denying  them  the  right  to  go  to  court 
that  in  the  Cherokee  case  the  Secretary  referred  the  matter  to  the 
Court  of  Claims  under  the  Bowman  Act  and  Congress  then  provided 
for  an  appeal  in  the  case  of  what  is  known  as  '*  intermarried  white 
people."  and  both  the  Court  of  Claims  and  the  Supreme  Court  of  the 
Umtea  States  overruled  the  Department  of  the  Interior  and  the  Com- 
missioner of  Indian  Affairs,  and  the  same  is  true  with  reference  to 
the  Choctaws  and  Chickasaws,  where  they  permitted  them  to  go 
into  court  and  contest  the  rights,  established  a  special  coiuii  and  thus 
established  another  right  for  them  to  go  into  coiuii. 

Mr.  Merillat.  Please  do  not  understand  me  as  assenting  to  the 
proposition  that  we  should  go  into  court  on  Senate  Resolution  No. 
70.  We  are  not  assenting  to  that.  We  want  those  rolls  kept  closed, 
just  as  in  the  case  of  the  t  ive  Civilized  Tribes.  You  are  closing  those 
rolls  down  hard  and  fast,  notwithstanding  the  fact  that  some  persons 
never  had  their  cases  passed  upon  at  all;  that  many  were  overlooked 
through  oversight,  and  that  in  the  closing  four  w6eks  of  the  cases 
hundreds  of  cases  were  rushed  through  without  any  consideration  what- 
soever. It  was  held  by  Congress  that  there  snould  be  a  time  for 
closing;  that  they  had  to  close  them  finally.  As  I  say,  you  have 
closed  those  Five  Tribes'  rolls  finally  and  for  good,  notwithstanding  it 
is  admitted  that  persons  even  did  not  have  their  cases  passed  upon, 
and  notwithstanding  it  is  admitted  that  in  the  last  four  weeks  or  the 
consideration  of  the  matter  there  were  cases  passed  upon  in  which 
the}"  simply  turned  them  over  and  adirmed  evers^thing  that  was  done 
by  the  Dawes  Commission,  and  where  they  even  had  made  in  the  last 
two  weeks  a  new  rule  of  evidence,  namely,  that  they  would  on  appeal 
affirm  every  case  upon  which  the  Dawes  Commission  had  decided. 
These  things  the  Secretary  was  forced  to  do  owing  to  the  rush  of  clos- 
ing the  rolls.  Our  firm  probably  has  opposed  as  strenuously  as  any- 
one the  Department  where  we  thought  it  was  niakinj^  a  mistake  of 
law ;  but  on  the  whole  the  Interior  Depart  ment  has  splenclidiy  performed 
a  vast  and  (hfficult  undertaking::  in  administering  the  enrollment  and 
affairs  of  the  Five  Civilized  Tribes.  Congress  is  insisting  that  those 
rolls  shall  be  kept  closed  notwithstanding  what  necessarily  went  on 
or  occurred  in  the  closing  days;  yet  here,  with  respect  to  the  Osage, 
where  there  was  the  fullest  opportunity  of  consideration,  where 
everybody  had  his  day  in  court,  where  everyone  had  his  case  squarely 
and  specifically  passed  upon  and  then  reviewed  and  rere viewed,  it  is 
proposed  to  reopen  the  cases  the  Osages  won.  As  to  those  37,  or  a 
large  portion  of  them  included  in  Senate  Resolution  70,  their  cases 
had  been  decided  in  March,  1905,  but  after  this  act  was  amended. 
80  it  would  not  take  effect  until  its  passage,  these  gentlemen  appearing 
for  the  37  applicants  filed  formal  motions  for  review  without  any- 
thing in  the  shape  of  newly  discovered  evidence  or  anything  else, 
simply  puttinjr  their  motions  on  file  fifteen  months  after  the  cases 
had  been  decided,  asking  for  a  rcreview  of  something  that  had  been 
decided,  and  therefore  had  their  cases  pending,  and  when  they  a^ain 
lost  they  now  ask  you  to  send  their  cases  to  a  new  tribunal.  They 
gained  new  consideration  by  filing  a  formal  stock  motion  saying  the 
former  decision  was  wrong  for  errors  of  law  and  errors  of  fact,  and 
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thus  obtained  new  trials.  That  can  be  verified  by  the  ofiicial  records. 
I  had  not  time  to  examine  the  records  to  see  if  this  is  true  of  all  the  37, 
but  it  is  true,  for  example,  with  respect  to  the  Strattons,  the  Revards, 
the  Hunts,  the  Crumps,  and  others. 

The  Chairman.  I  think  you  had  better  now  proceed  with  your 
argument  as  you  originally  contemplated. 

Mr.  Leahey.  Mr.  Chairman,  before  Mr.  Merillat  proceeds  I  have 
two  papers  that  I  desire  to  file.  They  are  two  affidavits  which  identify 
Mrs.  Rosa  Marr  as  being  Rosa  Loveland,  who  formerly  made  the  ap- 
plication. One  of  the  aSGidavits  is  by  her  sister,  Mrs.  Julia  A.  Hackle- 
man,  who  is  now  on  the  Osage  roll,  and  who  testified  to  knowing  that 
the  person  now  known  as  Rosa  Marr  was  at  the  time  of  making  the 
application  Rosa  Loveland.  The  other  affidavit  is  by  Rebecca  J. 
V  amell,  who  testified  to  the  same  thing.  I  offer  these  for  identifica- 
tion, and  ask  that  they  be  put  in  the  record. 

The  ChAerman.  That  may  be  done. 

The  papers  are  as  follows: 

State  of  Oklahoma,  Osage  County,  ss: 

Julia  A.  Hackleman,  being  first  duly  sworn,  on  oath  says: 

My  name  is  Julia  A.  Hackleman;  my  former  name  was  Julia  A.  Stephens,  prior  to 
my  marriage  with  Mr.  Hackleman;  I  am  a  member  of  the  Osage  Tribe  of  Indians  and 
enrolled  on  the  rolb  of  said  tribe;  I  am  a  sister  of  Mrs.  Rosa  Marr,  who  is  an  applicant 
for  enrollment  with  the  Osage  tribe  of  Indians;  I  know  personally  that  at  the  time 
Mrs.  Marr  made  her  application  she  was  then  Rosa  Loveland,  but  that  since  said  appli- 
cation she  has  married  Mr.  Marr,  and  her  name  now  is  Mrs.  Rosa  Marr;  I  know  of  my 
own  knowledge  that  Mrs.  Rosa  !Marr  and  Mrs.  Rosa  Loveland  are  one  and  the  same 
person  and  that  the  change  in  name  is  due  to  her  marriage  with  Mr.  Marr. 

JULL\   A.  HACKLEliAN. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  April,  1908. 

A.  B.  Laffoon,  Notary  Pvhlie, 
My  commission  expires  July  8, 1911. 

State  op  Oklahoma,  Osage  County,  ss: 

Rebecca  J.  Darnell,  being  first  duly  sworn,  upon  oath  says: 
My  name  is  Rebecca  J.  Darnell;  my  former  name  prior  to  my  marriage  with  William 
Darnell  was  Rebecca  J.  Vadney;  I  am  enrolled  as  a  member  of  the  Osage  tribe  of 
Indians  and  enjoy  the  privileges  and  benefits  as  a  member  thereof;  I  am  a  niece  of  Mrs. 
Rosa  Marr,  who  is  an  applicant  for  enrollment  with  the  Osage  tribe  of  Indians;  at  the 
time  of  making  her  said  application  Mrs.  Rosa  Marr  was  then  Mrs.  Rosa  Loveland,  and 
the  application  was  made  in  the  name  of  Rosa  Loveland;  that  I  am  personally  ac- 
•quainted  with  the  fact  that  Mrs.  Rosa  Marr  made  her  appli(*ation  in  the  name  of  Mrs. 
Kosa  Loveland,  whom  she  then  was;  that  since  she  made  this  application  she  was  mar- 
ried to  a  man  by  the  name  of  Marr,  and  that  the  former  Rosa  Loveland  is  now  Rosa 
Marr,  and  that  they  are  one  and  the  same  person,  and  that  I  have  personal  knowledge 
of  the  facta  written  above. 

Rebecca  J.  Darnell. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  April,  1908. 

[seal.]  a.  B.  Laffoon,  Notary  Public. 

My  commission  expires  July  8, 1911. 

ABGUMENT  OF  GHAELES  H.  MEEILLAT  ON  BEHALF  OF  THE 

OSAGE  NATION. 

Mr.  Merillat.  Mr.  Chairman  and  gentlemen,  I  first  desire  to  offer 
in  the  record  a  resolution  adopted  hj  the  Osage  Nation,  which  I  will 
hand  to  the  stenographer,  which  recites  the  fact  that  the  Osage  allot- 
ment act  of  1906  had  been  agreed  to  by  the  Government  of  the 
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United  States  and  the  Osages,  and  that  it  provided  for  enrollment 
and  other  things  that  had  been  accomplished,  and  that  it  was  their 
wish  that  their  allotments  be  completed  as  soon  as  possible,  and  that 
the  lands  be  turned  over  to  the  inoividual  members.  It  then  resolves 
that  Congress  shall  be  requested  to  defeat  Senate  resolution  No.  70, 
and  that  the  provisions  of  the  allotment  act,  as  agreed  to  by  the 
United  States  and  the  Osage  Nation,  shall  be  strictly  adhered  to  and 
that  a  copv  of  the  resolution  be  sent  to  Congress.  Attached  to  this 
are  a  number  of  petitions  signed  by  members  of  the  tribe. 

BE80LUTI01«i 

Whereas  on  the  16th  day  of  March,  1908,  Senator  Gore,  of  Oklahoma  (by  request), 
introduced  a  joint  resolution  No.  70  providing  for  the  enrollment  of  certain  piersons 
as  members  oi  the  Osage  tribe  of  Indians,  and  for  other  purposes,  giving  the  names  of 
the  persons  asking  to  be  so  enrolled;  and 

whereas  we  are  well  aware  that  none  of  the  names  in  the  bill  mentioned  are  justly 
entitled  to  enrollment,  and  further,  that  babies  bom  since  July  1,  1907,  to  parents 
whose  names  are  already  on  the  roll  with  undisputed  rights,  have  been  denied  enroll- 
ment; so  why  should  Coneress  authorize  the  Secretary  of  the  Interior  to  place  on  the 
Osage  tribal  roll  people  whose  rights  and  applications  have  been  denied  and  rejected 
by  3ie  Osage  National  Council,  the  Secretary  of  the  Interior,  and  the  Commissioner  of 
Indian  Affairs  at  Washington; 

Whereas  in  the  allotment  act  approved  June  28,  1906,  the  following  was  agreed  to 
by  the  Osage  tribe  unanimously,  and  we  earnestly  request  that  the  same  be  strictly 
aahered  to:  "That  the  roll  of  the  Osage  tribe  of  Indians,  as  shown  by  the  records  of 
the  United  States  in  the  office  of  the  United  States  Indian  agent  at  the  Osage  Agency, 
Oklahoma  Territory,  as  it  existed  on  the  first  day  of  January,  nineteen  hundred  and 
six,  and  all  children  bom  before  January  first,  nineteen  hundred  and  six,  and  July 
first,  ni-neteen  hundred  and  seven,  to  persons  whose  names  are  on  said  roll  on  Januar>' 
first,  nineteen  hundred  and  six,  and  all  children  whose  names  are  not  now  on  said 
roll,  but  who  were  bom  to  members  of  the  tribe  whose  nan.es  were  on  the  said  roll 
on  January  first,  nineteen  hundred  and  six,  including  the  children  of  members  of  the 
tribe  who  have,  or  have  had,  white  husbands,  is  hereby  declared  to  be  the  roll  of  said 
tribe  and  to  constitute  the  legal  membership  thereof;'*  and 

Wliereas  if  this  bill  becomes  a  law  it  will  rescind  that  portion  of  the  allotment  act 
giving  the  Secretary  of  the  Interior  the  power  to  revise  and  make  final  approval  o/  the 
Osage  rolls,  and  as  this  is  contrary  to  the  intent  and  wishes  of  the  Osage  people,  we  ask 
for  the  defeat  of  same  in  Cont^ess;  and 

Wliereas  it  is  the  wish  of  the  Osage  tribe  of  Indians  that  their  allotments  be  com- 
pleted as  soon  as  possible  and  the  lands  turned  over  to  the  individual  members  for 
their  own  use: 

A  ok;  therefore  he  it  resolved^  By  the  Osage  national  council  in  special  session  asscm- 
ble<l.  this  31st  day  of  March,  1908,  that  the  Congress  of  the  United  States  be,  and  is 
hereby,  requested  to  defeat  Senate  resolution  No.  70,  as  introduced  by  Senator  Gore 
on  March  16,  1908;  and 

Be  it  further  resolved.  That  it  is  the  wish  and  sentiment  of  this  body  assembled  that 
the  provision  of  the  allotment  act,  as  approved  June  23, 190G,  be  carriea  out  and  strictly 
adhered  to. 

Be  it  further  resolved.  That  a  copy  of  this  resolution  be  mailed  to  the  chairman  of  the 
Senate  Committee  on  Indian  Affairs,  to  the  chairman  of  the  House  Committee  on 
Indian  Affairs,  the  honorable  Secretary  of  the  Interior,  and  the  honorable  Commis- 
sioner of  Indian  Affairs. 

I,  Ne  kah  wah  she  tun  kah,  hereby  certify  that  the  foregoing  resolution  was  passed 
by  a  unanimous  vote  of  the  Osage  business  committee  or  council  in  session  at  Paw- 
huska,  Okla.,  on  March  31,  1908. 

Signed  at  Pawhuska,  Okla.,  this  April  2,  1908. 

Ne  kah  wah  she  tun  kah  (his  x  mark). 

Principal  Chief,  Osage  Nation. 
Attest: 

Uakky  Kohpat. 

SeareUary  ana  Acting  Interpreter, 
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Pbtition. 

We,  the  unders^ned,  adult  membeTB  of  the  Osag^e  tribe  of  Indians,  do  hereby  heartily 
indoTse  the  resolution  of  the  Osage  national  council  of  March  31, 1908,  herein  attachea, 
asking  for  the  defeat  of  die  Senate  resolution  No.  70,  introduced  by  Senator  Gore,  of 
Oklahoma,  b}r  request;  that  it  is  our  sincere  wishes  that  said  resolution  of  the  Osage 
council  be  strictl^r  adhered  to. 

Tom  Big,  chief;  Charles  Pettit,  Charley  Wah  rhe  she  (his  x  mark),  Herman 
McCarthy,  Me  lo  to  Moie  (his  x  mark),  Francis  Claremore  (his  x  mark), 
Amos  Hamilton,  Gilbert  Cox,  Hah  Moie  (his  x  mark),  Silas  Sanfora, 
Jar  Red  Eagle,  Brown  Tsa  pah  shin  kah  (his  x  mark),  Wah  sho  shoh  (his 
X  mark),  Roy  James,  Ne  kah  ke  pah  nah,  Edgar  McCarthy,  Albert 
Penn,  John  Oberly,  John  Abbott,  Claude  Smith,  Lew  Netore,  011a 
hak  moie,  Ta  wa  he  old  man,  Ya  he  tak  ka  she,  Sho  kah  moie,  Wa  kah 
tak  kak,  Luthur  Harvey,  Ho  kah  she  he.  Me  kah  wa  tak  hak,  Wiley 
Fish,  Ta  hak  hah  he,  She  She,  Dan  G.  West,  Son  sac  pah  kah.  Jack 
Wheeler,  A  Pe  Sah  tse,  James  White  Horn,  Fred  Penn,  En  goah  Kah 
Shin  Kor,  Mo  pa  me  pah.  Mob  e  koh  moie  (his  x  mark).  He  se  moie  (his 
X  mark),  John  Blackbird  (his  x  mark).  Wan  shin  wah  hah  (his  x  mark), 
Che  sho  bun  koh  (his  x  mark),  Oliver  Martin  (his  x  mark\  Opah  shoe 
poh  (his  X  mark).  Mob  boh  ^h  (his  x  mark),  Shon  kah  tsa  oh  (his  x 
mark),  Mob  she  tab  moie  (his  x  mark),  Ko  she  wah  tsa  (his  x  mark), 
William  Fletcher,  Edgar  Foraker,  Don  Dickinson,  Tilton  Ent  ok  ah, 
Sha  wah  pe  (bis  x  mark),  Lurther  Elkeins,  Frank  Cannon,  Tony 
Towsend,  Pun  kah  wah  tau  kah  (liis  x  mark).  Sou  sii  grub  (his  x  markj, 
Edd  Miller,  Eugene  Butler,  Chas.  Grant,  Bismark  Mosier,  Dominic 
Daniels,  To  wah  E.  he  (his  x  mark),  Hun  Kah  hoppy  (bisx  mark), 
George  Bi<?hcart,  Joseph  Mason,  Ke  ne  Kah  (his  x  mark),  Joseph  Dan- 
iels, Alfred  McKinley,  Wah  hah  geh  bah  (bis  x  mark),  Ne  kah  lim  pah 
^is  X  mark).  Earnest  Roe,  ( linton  Big  Ileart,  Jake  Mosier,  Eves  Tall 
Chief,  Henry  Tall  Chief,  Kah  wah  v  (his  x  mark),  Kah  wah  ho  tsa  (his 
X  mark),  Gumey  E.  Miller,  Alex.  Tall  Chief,  Perry  King,  Bro  ki  he  kah 

giis  X  mark),  Andrew  Barry,  Herbert  Spencer,  Alex  Tall  Chief,  jr., 
aniel  McDougan,  John  Claremore,  Pun  kah  shin  kah  (his  x  mark); 
Thomas  S.  Weather,  Peter  Cf  Charob,  Judy  Lawrence  (his  x  markj, 
Fred  Lookout,  Willie  Shop,  John  Nah  hah  scab  she  (his  x  mark), 
Edward  Bunt,  Piece  St.  John,  Etsa  sta  hah  hah  (his  x  mark),  Henry 
Ko  she  he  (his  x  mark),  Richard  Firewalk,  Big  Eagle  (his  x  mark), 
Orlando  Ken  worthy,  Wye  ee  hah  kah  (his  x  mark),  Wye  E  mah  she  (his 
X  mark).  Chas.  WTiite  Tail  (his  x  mark),  Howard  Bufflioies  (his  x  mark), 
Long  Bow  (his  x  mark),  Robert  Panther  (his  x  mark),  John  Lookout, 
Wm.  J.  Payor,  Pah  se  tab  pah  d  &  d.  Rev.  John  A.  Ix)gan  (his  x  mark), 
Antoine  Albert,  Louis  Bisjhorso,  Steven  Neal,  Alex  Marshall,  Lawrence 
Gray,  Joseph  Cannon,  (-harley  Dunn  (bis  x  mark),  John  Mo  Grata 
(his  X  mark),  Paul  Albert,  Tsopoinkah  (his  x  mark),  Sop  pe  ke  a  (his  x 
mark),  Antoine  Pryor,  Clarence  Gray,  John  Straight  (nis  x  mark), 
George  Pitts,  Joe  Red  Eagle  (his  x  mark),  Arthur  Bonnicastle,  Paul 
Buffalo,  (his  x  mark),  Henry  Prather  (his  x  mark),  Bacon  Rind,  Tom 
West  (his  X  mark),  Chas.  Coleman,  Louis  Pr>^or,  A  hu  sha  kah  (his  x 
mark).  Nun  tsa  wah  hu  (his  x  mark),  Red  Com  (his  x  mark),  Benj. 
Mashunkashey,  Peb  tse  moie  (his  x  mark),  Augustine  F.  Chouteau. 

Now,  with  respect  to  the  Osage  allotment  act,  the  position  of  the 
Osage  Nation  is  that  said  allotment  act  is  in  effect  an  agreement 
between  the  United  States  and  the  Osage  Nation,  having  been  drafted 
bv  the  Osages  (without  certain  amendments)  at  the  request  of  the 
United  States,  and  that  that  agreement,  which  has  been  entered  into 
in  good  faith,  should  not  be  violated  oy  the  United  States  to  the 
detriment  of  the  Osages  by  giving  another  right  of  action  against 
them  by  all  persons  who  lost  under  the  agreement  between  the  Osage 
Kation  and  the  United  States.  They  take  the  position  that  these 
people  now  applying  again  had  full,  complete,  and  ample  oppor- 
tunity to  present  their  case.     They  take  the  position,  furthermore, 
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that  as  to  a  number  of  those  applicants  they  themselves  are  fore- 
closed and  estopped  from  objecting,  because  they  were  present  and 
presented  their  views,  and  also  through  their  attorneys,  and  raised 
no  objection,  but  acquiesced  in  the  legislation  that  was  enacted  and 
secured  amendments.  Now  the  Osages  say  that  if  anything  is  to  be 
res  judicata,  is  to  be  regarded  as  settled,  that  it  should  oe  those 
things  as  to  which  the  Osage  Nation  won  as  well  as  to  those  things 
the  Osage  Nation  lost.  If,  however,  you  are  going  to  violate  the 
agreement  that  the  Osages  and  the  Umted  States  had — for  this  was 
substantially  that,  just  the  same  as  the  agreements  with  the  Five 
Civilized  Tribes — then  they  sav  you  should  give  them  (the  Osages) 
the  right  of  contest  that  outside  of  an  Indian  nation  is  always  given 
to  a  person,  and  probably  is  given  even  to  an  Indian,  namely,  the 
right  to  impeach  a  finding  for  rraud. 

Now,  those  persons  who  are  here  claiming  to  be  Osages  found  their 
rights  to  a  very  large  extent  upon  the  fact  that  certain  other  persons 
are  now  on  the  Osa^e  rolls,  and  if  those  persons,  they  say,  are  found 
upon  the  Osage  rolls  that  then  they,  the  applicants,  are  equally 
entitled  with  those  others. 

The  position  with  respect  to  the  Osage  people  is  this^  that  if  there 
was  a  nill,  fair  opportunity  to  pass  upon  and  determme  this  ques- 
tion a  great  many  of  those  persons  through  whom  these  appUcants 
are  claiming  would  be  stricken  from  the  rolls,  and  that  the  only  rea- 
son they  were  not  stricken  from  the  rolls  was  because  of  an  amend- 
ment made  toward  the  close  of  the  consideration  of  this  measure 
at  the  instance  of  some  of  those  persons  who  had  been  parties  to  the 
fraud  and  who  succeeded  in  inducing  the  Government  to  put  in  a 

Srovision  which^  it  was  deemed,  efiectually  prevented  the  Osage 
[ation  from  stnking  off  any  names  from  the  rolls  because  it  womd 
inhibit  them  from  introducing  in  the  record  a  large  part  of  their 
evidence. 

We  have  this  fact  to  start  with.  Every  single  one  of  the  cases 
now  before  the  committee  was  fully  and  fairly  considered.  There 
is  not  a  case  embraced  in  this  list  of  thirty-seven  that  has  not  been 
most  thoroughly  thrashed  out  and  considered,  first  in  the  initial 
instance,  then  considered  below  and  on  appeal,  and  then  reviewed, 
and  in  many  instances,  upon  re-review;  not  only  considered  once, 
but  considered  t^vice. 

Senator  Sutherland.  Let  me  ask  you  a  question;  perhaps  I  mis- 
understand the  situation.  I  understood  that  in  some  of  these  cases 
at  any  rate  the  Secretary  of  the  Interior  declined  to  enroll  them  on 
the  sole  ground  that  the  Indian  council  had  declined  to  do  so? 

Mr.  Merillat.  No,  sir;  the  Secretary  of  the  Interior  refused  to 
enroll  them  on  the  ground  that  they  were  not  entitled  to  enrollment 
and  had  not  shown  it. 

Senator  Curtis.  The  Commissioner  admitted  to  this  committee 
that  he  had  declined  to  recommend  their  enrollment  because  the 
tribe  had  voted  against  their  enrollment,  not  admitting  that  they 
were  of  Osage  blood.  He  admitted  that  right  here  to  this  com- 
mittee. 

Mr.  Merillat.  I  do  not  know  to  what  you  refer.  As  the  record 
shows,  he  refused  to  admit  a  number  of  them,  notwithstanding  they 
had  some  small  degree  of  Osage  blood,  because  they  had  not  in 
other  respects  come  within  the  rules  that  entitled  them  to  it.     The 
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Secretary  of  the  Interior's  position  in  respect  to  that  is  this:  That 
tiiie  finding  of  the  Osage  national  council  adverse  to  these  persons 
is  entitled  to  a  high  degree  of  respect  and  consideration,  and  that  no 
person  should  be  put  on  oyer  the  protest  of  the  Osage  national 
council  without,  as  ne  terms  it,  an  indubitable  legal  right  to  be  upon 
the  Osage  roll;  that  the  denial  by  the  Osage  national  council  carries 
with  it  a  strong  presumption  against  the  persons'  rights  and  that 
they  must  show  other  rignt. 

(Senator  Sutherland.  As  I  understand,  according  to  your  state- 
ment, even  if  the  Secretary  of  the  Interior  did  not  decline  to  enroll 
them  upon  the  sole  ground  that  the  coimcil  had  declined  to  enroll 
them,  he  at  any  rate  gives  such  weight  to  the  finding  of  the  council 
that  he  imposed  a  greater  burden  of  proof  upon  these  applicants 
than  he  otherwise  would  have  done  because  of  the  decision  of  the 
council.     That  is  correct  anyhow,  is  it  not? 

Mr.  Merillat.  Possibly,  with  a  distinction.  They  say  that  where 
the  Osage  council  places  a  person  upon  the  roll,  tnat  person  shall 
not  be  disenrolled  only  for  good  cause  shown,  but  if  the  Osage  national 
council — ^which  under  its  constitution  has  the  right  of  action  in  this 
matter — refuses  to  do  it,  then  they  will  have  to  come  within  some 
well-recognized  exception. 

Senator  Sutherland.  The  Secretary  did  give  rather  extraordinary 
weight  to  the  decision  of  the  coimcil  holding  that  these  people  were 
not  entitled  to  be  enrolled  and  the  question  in  my  mind  is  this,  the 
council  representing  the  Indian  tribes  were  upon  one  side  of  this  con- 
troversy and  those  people  upon  the  other  side  of  it? 

Mr.  Merillat.   i  es,  sir. 

Senator  Sutherland.  So  that  in  going  before  the  council  they 
were  submitting  their  claims  to  the  judgment  of  the  other  party  to 
the  controversy,  and  it  would  seem  that  that  would  be  opposed  to 
the  fundamental  principle  that  no  man  shall  be  the  judge  or  his  own 
case,  and  if  it  is  true  that  the  Secretary  of  the  Interior  afterwards 
held  that  these  people  should  not  be  enrolled  because  such  a  body 
had  held  that  they  should  not  be  enrolled,  it  would  seem  to  me  they 
had,  on  the  plainest  principles,  been  denied  justice,  and  were  at  least 
entitled  to  a  fair  decision  on  the  merits. 

Mr.  Merillat.  Congress  recognized  the  Osage  rolls  in  the  act  of 
1906  and  the  Secretary  followed  the  law.  The  Supreme  Court  of  the 
United  States  in  two  or  three  decisions  has  taken  a  different  view 
from  that  of  Senator  Sutherland  with  respect  to  the  Five  Civilized 
Tribes,  and  with  respect  to  those  Indians  who  are  similarly  situated 
as  the  Five  Civilized  Tribes.  The  Supreme  Court  holds  that  this 
property  is  communal  property  and  that  the  members  of  the  com- 
mune have  the  right,  primarily  at  least,  to  say  who  shall  be  entitled 
to  it,  and  so  far  does  tne  Supreme  Court  go  that  in  the  case  of  Roff  v. 
Bumey  (168  U.  S.)  that  it  says  if  the  Chickasaw  Nation  should  admit 
a  person  to  citizenship  by  aaoption  and  give  him  the  right,  the  same 
nation  had  the  right  to  decitizenize  him  and  take  away  nis  enroll- 
ment, and  that  no  provision  of  the  Constitution  or  laws  of  the 
United  States  was  violated  when  they  did  it. 

Senator  Sutherland.  That  is  a  little  different. 

Senator  Curtis.. That  applies  to  an  adopted  citizen. 

Senator  Sutherland.  After  all  the  allotment  question  is  as  to 
the  ownership  of  certain  property,  certain  real  estate,  or  ownership, 
depending  or  course  upon  certain  facts? 
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Mr.  Merillat.  Yes,  sir. 

Senator  Sutherland.  Now,  that  question  is  fundamental  and  is 
a  judicial  question,  is  it  not} 

Mr.  Merillat.  That  question  is^  certainly;  I  think  so. 

Senator  Sutherland.  In  an  ordmary  case  at  any  rate. 

Mr.  Merillat.  I  think  in  an  ordinary  case  that  would  be  true. 

Senator  Sutherland.  In  the  ordinary  case  a  question  of  that  kind 
is  fundamentaUy  a  judicial  question  and  it  ought  not  to  be  finally 
determined  by  an  administrative  officer  of  the  Department.  It 
ought  fundamentally  to  go  to  a  court,  ought  it  not? 

Sir.  Merillat.  Congress  could  create  the  tribunal  and  did  so,  but 
with  this  limitation.  Senator,  that  the  rolls  as  they  existed  prior  to 
the  time  there  was  a  strong  inducement  to  put  on  or  put  oflF  any  per- 
sons are  entitled  to  prima  facie  weight.  Now,  when  you  consider  the 
fact  that  none  of  those  persons,  except  two  or  three  adopted  cases, 
were  ever  on  the  Osage  rolls  when  you  go  back  twenty-five  or  thirty 
years  or  more  ago  ana  find  that  to  be  an  Osage  then  meant  about  two 
dollars  and  a  half  each  six  months,  and  no  strong  inducement  to  the 
falsification  of  the  rolls — then  you  have  certainly  a  situation  where 
those  roUs,  as  they  have  long  existed,  were  entitled  to  prima  facie 
weight  in  any  court.  They  are  the  fundamental  thing;  tney  are  the 
basis  from  which  everythii^  has  proceeded  and  the  Supreme  Court  in 
several  decisions  has  said  that  tnose  rolls  were  entitled  to  just  the 
weight  that  the  Secretary  of  the  Interior  gave  them.  We  have  got  to 
adopt,  Senator,  if  you  will  pardon  me,  some  legal  principle,  something 
that  is  established,  upon  which  to  pass  upon  these  rights. 

Now,  when  it  comes  to  the  rolls,  those  were  the  documents  Congress 
has  always  said  we  shall  go  by.  We  will  not  say  that  those  rolls  are 
conclusive,  that  they  are  absolute;  that  you  can  not  go  behind  them, 
except  with  reference  to  one  or  two  rolls.  Congress,  with  relations  to 
the  Cherokees,  said  the  roll  of  1880  was  so  far  back  and  made  under 
such  circumstances  that  you  shall  not  impeach  said  roll,  and  the  fact 
that  a  certain  person  is  found  on  that  roll  is  absolute  and  binding  upon 
all  parties,  and  it  can  not  be  impeached. 

Now,  similarly,  we  think  that  a  like  doctrine  should  be  applied  to 
the  Osage  rolls,  certainly  as  far  back  as  1881,  and  in  the  allotment  act 
of  the  Osagcs  and  in  the  bills  that  were  introduced  you  find  specific 
utterances  by  Congress  that  these  rolls  shall  be  entitled  to  the  weight 
that  the  Secretary  of  the  Interior  gave  them,  namely,  that  they  were 
prima  facie  correct.  Are  you  going  to  make  an  agreement  with  the 
owners  of  some  communal  land  that  their  rolls  of  those  entitled  to 
share  in  the  division  of  the  lands  shall  be  entitled  to  weight,  they 
being  the  owners  of  this  land,  buying  it  with  their  own  money,  and 
that  when  the  Secretary,  the  legal  olFicer  to  whom  you  commit  the 
matter  of  enrollment,  decides  that  he  will  give  due  weight  to  the  rolls, 
hold  they  were  not  entitled  to  weig^ht  in  deciding  who  were  entitled? 
The  fact  of  the  matter  is  that  throughout  the  Secretary  has  denied 
enrollment  to  those  persons  now  claiming.  He  has  done  it  under  set- 
tled judicial  decisions — decisions  settled  with  respect  to  the  Chero- 
kees and  the  other  Five  Tribes  whose  constitution  and  laws  and  title 
to  their  lands  were  substantially  identical  with  the  title  of  the  Osages 
to  their  land ;  as  to  the  Cherokees  necessarily  so  because  the  Osages 
bought  their  land  from  the  Cherokees. 
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Senator  Curtis.  Yes;  but  you  know  in  this  agreement  they  did 
not  give  the  members  of  the  different  tribes  the  same  right  that  they 
did  the  members  of  the  Cherokee  Nation,  in  this,  that  if  a  man  had  a 
right  to  enrollment  as  a  Cherokee  or  a  Seminole,  he  was  given  the 
right  to  select  whatever  tribe  he  would  join  or  affiliate  with  thereafter. 
No  such  right  was  given  to  a  man  who  might  be  part  Osage  or  part 
Qierokee,  or  part  Osage  and  part  Potawatomi. 

Mr.  Merillat.  It  has  been  held  in  a  number  of  decisions  that  a 
man  could  not  be  a  member  of  several  tribes. 

Senator  Curtis.  I  did  not  say  that;  I  say  if  a  man  was  bv  blood 
entitled  to  enrollment  in  either  one  or  two  tribes  under  the  Five 
Tribes  acts  he  was  given  the  right  to  select  which  tribe  he  should  join. 

Mr.  Merillat.  Yes,  sir;  but  he  was 

Senator  Curtis.  But  they  did  not  do  that  with  the  Osages? 

Mr.  Merillat.  But  he  was  not  given  the  right  to  select  his  tribe, 
to  decide  which  he  would  go  to  or  which  he  would  join  and  out  or 
which  he  would  take  his  profits,  the  division  that  he  should  have, 
and  after  he  had  gotten  all  that  he  could  out  of  that  one  tribe  to  go  to 
some  other  tribe  and  want  to  share  with  that. 

Senator  Curtis.  There  are  none  of  those  people  claiming  that 
right,  are  there? 

jMr.  Merillat.  Yes,  sir;  the  Aulds  and  Plomondon.  With  regard 
to  all  of  the  Five  Civilized  Tribes  it  was  said  that  there  was  a  nxed 
named  date  after  which  no  child  bom  should  be  entitled  to  participate. 
With  respect  to  no  tribe  is  it  held  that  if  a  person  is  born,  and  is  a 
member  of  that  tribe,  being  bom  into  that  tnbc  and  a  member  of  it, 
that  they  can  afterwards,  of  their  own  act  and  against  the  will  of 
another  tribe,  go  over  and  claim  that  through  blood  they  can  have 
rights  in  that  other  tribe.  The  decisions  of  the  law  officers  of  the 
Interior  Department,  from  Judge  Vandevanter  down,  have  been  that 
if  a  parent  nas  certain  rights  in  a  tribe,  any  children  bom  to  him  are 
chilaren  of  that  tribe  and  take  the  same  rights  there.  It  is  not  the 
situation  of  a  person  who,  being  entitled  to  property  in  one  of  two 
tribes  should  say:  ''I  elect  to  be  a  member  oi  this;"  and  that  is  the 
distinction,  I  take  it,  between  the  Auld  children,  or  the  reason  why 
they  can  not  get  rights  in  the  Osage  country. 

Now,  in  what  is  known  as  the  Banks  case,  a  Sac  and  Fox,  of  Mis- 
souri, Judge  Vandevanter  had  that  matter  under  consideration  and 
he  held  that  under  the  act  of  1887  (the  Sac  and  Fox  not  being  one  of 
those  tribes  excepted  by  the  provisions  of  the  act  of  1887)  Banks 
did  not  lose  his  rights  by  going  out  into  the  American  body  politic 
and  becoming  a  citizen.  He  said  he  still  had  those  rights,  but  with 
respect  to  the  children  that  were  born  in  the  United  States,  after  he 
became  a  citizen  of  the  United  States,  those  children  did  not  have 
anv  tribal  rights  because  thej  never  had  been  bom  into  an  Indian 
tribe,  and  therefore  had  no  right.  That  is  a  case  which  I  take  it 
is  on  all  fours  with  the  Auld  children. 

Senator  Curtis.  Not  at  all,  because  the  parents  of  the  Auld 
children  never  did  become  citizens  of  the  United  States. 

Mr.  Merillat.  They  did  bv  the  allotment  act,  I  believe.  The 
Senator  is  possibly  more  familiar  with  it  than  I  am. 

Senator  Curtis.  They  are  not  imtil  they  get  certificates,  and  they 
have  not  obtained  theu:  certificates. 


58  BNBOU[iMBNT  OP  CERTAIN  MEMBERS  OF  OSAGE  INDIANS. 

Mr.  Merillat.  Even  so,  still  as  to  those  children,  if  thev  were  not 
citizens  of  the  United  States,  the  principle  would  be  applicable  equally 
that  they  are  citizens  of  the  Kaw  tribe,  having  been  oom  into  it,  but 
citizens  without  property  rights,  just  the  same,  for  example,  as  a 
Qioctaw  child  bom  to-day  has  no  Choctaw  right  because 

Senator  Curtis.  You  are  mistaken  there.  The  Auld  children 
are  not  Kaws;  they  are  Raws  by  blood,  but  they  are  not  on  the  Kaw 
roll  and  never  were  on  the  Kaw  roll;  they  are  Osage,  just  as  much 
or  more  Osage  than  they  are  Kaws,  and  they  are  not  on  the  Osage 
roll. 

Mr.  Merillat.  Were  not  their  parents  on  the  Kaw  roll? 

Senator  Curtis.  Mrs.  Auld's  mother  was  on  the  Osage  roll  and 
her  father  was  on  the  Kaw  roll.  The  mother  of  the  Amd  children 
was  on  the  Kaw  roll,  but  the  children  never  were  on  the  Kaw  roll. 

Mr.  Merillat.  At  the  time  those  children  were  bom,  on  which 
roll  were  they  and  which  tribe  did  they  affiliate  with? 

Senator  Curtis.  The  children  were  never  on  any  roll.  The 
mother  was  on  the  Kaw  roll. 

Mr.  Merillat.  The  usual  rule  is  that  an  Indian  child  follows  the 
status  of  its  mother. 

Senator  Curtis.  Not  since  1897. 

Mr.  Merillat.  That  I  think  is  the  decision  of  the  Department. 
There  may  have  been  a  change  of  the  date.  I  know  that  was  the  old 
rule.  But  was  the  father  or  mother  of  the  Aulds  who  are  applying 
on  the  Osi^e  roll? 

Senator  Curtis.  The  mother  of  Mrs.  Auld  was  on  the  Osage  roll. 

Mr.  Merillat.  Was  not  the  mother  on  the  Kaw  roll? 

Senator  Curtis.  Mrs.  Auld  was  on  the  Kaw  roll,  but  her  mother 
was  an  Osage  and  on  the  Osage  roll. 

Mr.  Merillat.  But  at  the  time  the  children  were  bom  their 
parents  were  Kaws  and  their  children  were  bom  of  course  to  the 
citizenship  of  the  parent;  they  were  bom,  in  other  words,  to  Kaw 
citizenship. 

Senator  Curtis.  Now,  if  you  apply  the  same  rule  that  was  applied 
in  the  case  of  the  Five  Civilizea  Tribes  then  those  children  would 
have  the  right  to  select  their  tribe. 

Mr.  Merillat.  They  would  not  have,  for  the  reason  that  their 
right  of  selection  had  expired  just  as  a  child  bom  October  2,  1902,  to 
a  Choctaw  woman  gets  no  rights  because  they  are  cut  off;  just  the 
same  as  an  Osage  child  bom  to-day  gets  no  property  right  because 
the  Osage  rolls  are  closed  and  have  oeen  for  ei^ht  or  nine  months. 

Mr.  Hemphill.  You  forget  there,  Mr.  Merillat,  that  Congress  has 
provided  that  all  the  after-bom  children  of  any  one  of  the  Five 
Civilized  Tribes  shall  be  enrolled;  every  child  bom  since  the  roll 
was  closed,  as  of  September  1,  1902,  is  to  come  in,  and  up  to  April, 
1905,  is  to  be  enrolled. 

Mr.  Merillat.  You  are  correct  in  that;  but  there  were  specific 
conditions  made  with  respect  to  new-bom  children  up  to  September  1, 
1902,  and  then  an  extension  as  to  new  boms,  but  the  rolls  now  as  to 
all  of  them  are  closed  by  Congressional  action.  The  Creeks  have  a 
$4,000,000  claim  against  the  United  States  arising  out  of  the  fact 
that  as  trustee  ana  guardian  of  those  Indians  the  United  States 
passed  legislation  relating  to  new  boms  and  other  matters,  which 
resulted  in  a  $4,000,000  deficit  in  the  Treasury  through  the  trustee 
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paying  out  money  in  cases  in  which  he  did  not  have  the  right  to  pay, 
to  persons  who  were  not  entitled  to  it,  and  now  he  has  not  enough 
money  in  the  Creek  treasury  to  meet  the  situation. 

Mr.  Hemphill.  That  shows  the  importance  of  having  this  ques- 
tion determined  now. 

Mr.  Leahey.  With  reference  to  the  Auld  children,  those  children 
were  bom  previously;  they  had  been  denied  enrollment  with  the 
Kaws  by  reason  of  an  interpretation  placed  upon  the  act  of  June  11, 
1907,  by  the  court,  which  decision,  after  the  close  of  the  Kaw  roll, 
was  reversed,  and  children  who  were  in  exactly  the  same  condition 
that  those  children  were  in  their  tribe  were  permitted  to  share  in  the 
tribal  rights  of  their  tribe.  Those  children,  because  of  an  opinion 
given  by  the  Secretary  of  the  Interior,  in  which  he  was  interpreting 
the  act  of  1897,  were  denied  all  their  Kaw  rights;  denied  all  their 
rights  to  be  enrolled  with  the  Kaws,  and  they  were  bom  previous 
to  the  passage  of  the  Kaw  allotment  bill. 

Senator  Suthebland.  After  all,  in  my  judgment,  the  whole  matter 
comes  back  to  the  question  as  to  whether  or  not  imder  the  circum- 
stances of  this  case  we  ought  to  send  the  matter  to  the  courts.  I  do 
not  know  how  the  other  members  of  the  committee  feel  about  it;  I 
am  speaking  for  myself,  but  I  do  not  think  the  committee  ought  to 
undertake  to  investigate  the  merits  of  these  cases  and  undertake  to 
say  either  that  they  should  or  should  not  go  upon  the  rolls,  because 
a  hearing  of  this  kmd  is  always  unsatisfactory.  Counsel  argue  it; 
we  do  not  have  witnesses;  we  nave  not  the  facilities  and  the  oppor- 
tunities of  passing  upon  evidence  and  determining  questions  oi  fact 
as  the  courts  woind  nave.  So  that,  as  far  as  I  am  concerned,  I  am 
perfectly  willing  to  say  that  I  would  not  vote  to  report  this  bill  in  its 
present  shape.  I  would  not  undertake  to  say  that  these  people  ought 
to  be  upon  the  roll,  and  I  do  not  think  the  committee  ought  to  under- 
take to  say  that,  and  that  consequently  the  whole  question,  in  my 
mind,  is  whether  we  ought  not  under  the  circumstances  send  it  to  the 
courts,  and  for  my  part  that  is  the  only  question  that  I  care  to  hear 
about. 

Senator  Cubtis.  I  feel  the  same  way. 

Mr.  Mebillat.  Will  you  permit  me  a  few  words  upon  that  subject? 
You  create  a  court  of  limited  jurisdiction — you  did  that  in  this  case — 
and  by  some  agreement  with  those  tribes  you  made  the  Secretary  of 
the  Interior  the  determining  body.  We  took  evidence,  any  quantity 
of  it,  before  ofTicers  who  are  men  of  standing  and  men  of  intelligence 
and  men  who  are  thoroughly  familiar  with  this  Indian  work — the 
work  of  Indian  citizenship.  Now,  would  you  say  that  it  would  be  fair 
to  open  these  rolls  made  imder  that  agreement,  with  respect  to  persons 
who  had  twice  had  every  issue  in  their  case  before  a  tribimal  that  had 
been  selected  with  the  knowledge  and  assent  of  themselves,  and  yet 
you  propose  to  deny  any  reopenmg  in  the  Five  Civilized  Tribes,  where 
many  of  the  persons,  it  is  admitted,  were  found  to  be  entitled  to 
enrollment,  and  yet  tlirough  oversight  their  names  were  not  put  on 
the  roll.  Furthermore,  it  is  true,  with  relation  to  the  Five  CiviUzed 
Tribes,  that  many  of  those  persons  did  not  have  their  cases  considered 
at  all. 

There  were  a  number  of  them,  a  large  number  of  them,  who  had 
their  cases  passed  upon  in  the  last  week  or  two  weeks  with  such  celer- 
ity and  speed  that  sometimes  a  record  as  big  as  a  Statute  at  Large 
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would  be  passed  upon  in  five  minutes,  and  necessarily  had  to  be; 
and  so  far  is  that  true  that  we  have  won  against  the  Secretary  of  the 
Interior,  for  we  represent  practically  evervbody  who  has  succeeded  in 
mandamus.  We  nave  won  a  number  of  those  mandamus  cases  under 
an  act  of  the  Secretary  in  striking  persons  from  the  roll,  and  yet  we  can 
not  reach  probably  three  or  four  hundred  persons  in  exactly  the  same 
categoiy  as  those  persons  who  were  put  on  the  roll  and  then  stricken 
oflf.  Why?  Because  those  persons  were  ordered  put  upon  the  roll, 
but  before  the  clerical  work  of  inscription  of  their  names  upon  the 
roll,  so  as  to  make  them  finally  approved  rolls  and  signed,  could  be 
completed,  along  came  a  decision  of  the  Attorney-General  which 
wiped  out  everything  that  had  been  done  before.  The  decision  was 
largely  misconstruea  by  the  Department,  as  the  Department  of 
Justice  claims,  and  those  people  were  denied.  Yet  you  would  not 
open  those  rolls,  but  propose  to  open  the  Osage  rolls,  where  there  were 
only  about  200  contests,  and  with  most  full  and  ample  opportunity 
given  for  hearing. 

Senator  Sutherland.  You  are  making  an  argument  to  the  effect 
that  the  committee  did  wrong  in  that  particular  case  in  refusing  to 
open  the  Choctaw  and  Chickasaw  rolls,  as  I  understand  you  ? 

Mr.  Merillat.  I  am  saying  this:  That  the  Osages  have  an  infinitely 
stronger  case  than  did  tne  Five  Civilized  Tribes,  because  all  those 
cases  m  Senate  resolution  70  had  their  day  in  court,  had  abundant  and 
ample  opportunity  to  be  heard,  and  in  the  Five  Civilized  Tribes  many 
people  never  did  have  it,  and  Congress  said 

Senator  Curtis.  You  are  entirely  mistaken  in  saying  they  did  not 
have  time  with  respect  to  the  Five  Civilized  Tribes.  We  first  gave 
them  an  opportunity  in  1896.  They  had  over  twelve  years  to  present 
their  claims  for  enrollment,  and  after  they  had  twelve  full  years,  and 
after  the  local  court  had  passed  upon  the  matter,  and  after  the  Com- 
missioner passed  on  it,  and  after  the  citizenship  court  had  passed  on 
it,  we  passed  another  act  permitting  every  man  to  come  in  who  filed 
an  application  prior  to  December  1,  1905.     That  is  what  was  done. 

Mr.  Merillat.  And  the  fact  remains  that  owing  to  no  failure  or 
neglect  on  the  part  of  applicants  who  had  their  cases  passed  upon, 
the  result  was  that  they  were  not  considered  and  passed  upon  by 
the  Secretary,  who  had  expected  of  course  still  further  time  for  the 
completion  of  the  rolls  and  repeatedly  asked  it.  Now,  I  say  that  when 
these  persons,  through  no  fault  of  theirs,  have  not  had  their  day  in 
court  you  should  not  close  these  rolls  and  yet  open  again  the  Osage 
rolls.  The  Secretary  of  the  Interior  had  a  tremendous  task  to  per- 
form in  the  Five  Tribes  rolls.  That  work,  notwithstanding  some 
errors,  on  the  whole  was  splendidly  done,  but  in  the  nature  of  things 
and  of  the  expectation  that  was  unrealized  of  an  extension  of  time 
for  closing  the  rolls  many  persons  haye  suffered  injustice. 

Senator  Curtis.  There  was  not  a  man  down  there  who  did  not 
have  his  day  in  court,  and  if  he  did  not  have  it  was  either  his  fault 
or  his  lawyer's  fault. 

Mr.  Merillat.  The  cases  were  pending,  but  they  were  not  passed 
upon,  and  they  came  up  in  regular  order.  The  cases  were  filed  and 
they  were  before  the  jDepartment.  Now,  that  was  the  situation, 
while  here  you  have  the  situation  that  every  one  of  those  persons 
claiming  Osage  rights  has  had  his  rights  passed  upon 

Senator  Curtis.  Right  at  that  point  you  asked  the  Senator — and 
/  do  not  know  if  he  wants  to  answer  it— if  the  Secretary  of  the  Inte- 
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rior  had  considered  the  testimony,  or  the  Commissioner  of  Indian 
Affairs,  I  should  say  these  people  should  be  foreclosed,  and  when 
the  Commissioner  or  Indian  Affairs  admitted  before  this  committee 
in  the  Crow  hearing  that  he  had  decided  upon  the  recommendation 
of  the  tribal  councu,  and  that  is  why  most  people  were  left  off,  then 
I  think  we  ought  to  give  them  an  opportumty  to  be  heard  by  some- 
body that  will  review  that  testimony. 

Mr.  Merillat.  I  desire  to  offer  in  the  record  the  decisions  of  the 
Commissioner  of  Indian  Affairs,  the  Allotting  Commission,  and  the 
Secretary  of  the  Interior,  squarely  considering  these  cases  and  find- 
ing that  they  were  not  entitled,  after  full  consideration.  I  will  put 
that  into  the  record.  It  is  the  written  signed  decision  of  the 
executive  officers. 

Senator  Curtis.  The  Commissioner  of  Indian  Affairs  admitted 
right  here  in  answer  to  a  question  asked  him  that  those  persons 
that  were  admitted  of  Osa^e  blood  were  left  off  because  the  coimcil 
refused  to  admit  them,  and  that  that  was  what  influenced  him. 

Mr.  Merillat.  The  record  was  signed  over  the  signature  of  the 
Commissioner  that  he  had  refused  to  admit  them  because  they  had 
not  affiliated  with  the  tribe,  and  that  their  admission  under  those  cir- 
cumstances would  have  been  in  violation  of  the  Osage  constitution. 
He  gave  the  weight  to  tribal  coimcil  action  that  is  proper  but  not  con- 
clusive weight.  He  refused  them  admission  upon  the  principles  that 
have  been  settled  in  the  Five  Civilized  Tribes  cases — settled  with 
respect  to  the  Cherokees,  for  example,  whose  laws  and  constitution 
ana  whose  title  to  their  land  was  identical  with  that  of  the  Osages. 

Senator  Curtis.  But  whose  conditions  were  different. 

Mr.  Merillat.  Whose  physical  conditions 

Senator  Curtis.  The  Five  Civilized  Tribes  had  a  right  by  law  to 
settle  the  question  of  citizenship.  The  Osages  were  never  given  that 
right — ^not  by  law. 

Mr.  Merillat.  The  Supreme  Court  of  the  United  States  says  they 
did  have  that  right. 

Mr.  Hemphill.  The  Osages? 

Mr.  Merillat.  They  never  decided  the  Osage  case,  but  the  Osages 
had  the  same  right  and  the  same  title  as  in  other  cases  that  were 
decided  and  whose  principles  are  applicable. 

Senator  Curtis.  Oh,  no;  the  law  gave  the  Five  Civilized  Tribes 
the  right  to  enact  their  own  laws  and  to  settle  these  questions.  Now, 
while  it  is  true  that  the  Osages  bought  their  lands  from  the  Cherokees, 
Congress  never  did  by  any  treaty  give  them  the  right  to  enact  their 
own  laws  and  settle  questions  of  that  kind. 

Mr.  Merillat.  The  agreement  by  treaty  enabled  them  to  buy  the 
land  of  the  Cherokees;  the  Osages  took  their  own  money  and  bought 
the  land  of  the  Cherokees,  and  that  title  to  them  was  a  title  in  fee 
simple  in  common — that  is,  the  title  that  the  Osages  had  to  their 
land  was  a  title  in  fee  simple  in  common,  and  the  Supreme  Court,  in  a 
number  of  decisions  with  respect  to  exactly  analo^rous  cases,  has  so 
held.  ^  y  r,  , 

Senator  Curtis.  You  had  better  proceed  now  with  your  argument. 

Senator  Sutherland.  Let  me  understand  one  thing;  I  may  mis- 
understand it.  I  had  the  understanding  that  in  the  case  of  the  Five 
Civilized  Tribes  they  had  been  given  by  legislation  the  opportunity  of 
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poing  to  some  judicial  tribunal  upon  the  question  of  enrollment.  Is 
not  mat  correct? 

Mr.  Merillat.  No,  sir;  that  was  taken  away  from  them. 

Senator  Sutherland.  The  citizenship  court? 

Mr.  Merillat.  It  was  taken  away  from  them.  It  was  a  special 
case  that  was  sent  there.  The  effect  of  all  the  laws  with  respect  to 
the  Five  Civilized  Tribes  was  that  the  Dawes  Commission,  giving 
certain  specified  weight  to  the  rolls  of  the  Five  Civilized  Tribes, 
originally  passed  upon  the  right  of  a  man  to  be  upon  a  roll  of  any 
one  of  those  tribes;  that  if  either  party  was  aggrieved  by  a  decision 
of  the  Dawes  Commission,  a  right  of  appeal  lay  to  the  Commissioner 
of  Indian  Affairs,  and  from  him  within  a  certain  specified  time,  either 

Sarty  had  a  right  of  appeal  to  the  Secretary  of  the  Interior,  whose 
ecision,  it  was  held,  should  be  final,  and  that  the  rolls  as  he,  the 
Secretary,  should  approve  them,  should  be  conclusive  as  the  basis  on 
which  the  aUotment  of  lands  and  funds  should  be  made. 

Now,  when  it  came  to  the  Osage  cases  there  were  very  few  con- 
tested cases;  the  rolls  as  they  existed  in  1881  were  adopted;  certain 
weight  was  directed  to  be  given  to  those  rolls,  and  either  the  nation 
or  the  individual  applicant  had  the  right  of  appeal  from  the  Osage 
Commission  to  the  Commissioner  of  Indian  Affairs,  and  then,  if  still 
aggrieved,  either  party  had  the  right  of  appeal  to  the  Secretary  of  the 
Interior,  and  the  law  said  that  his  determination  of  the  matter  should 
be  final. 

When  the  Secretary  of  the  Interior  came  to  determine  the  right  of 
Osage  applicants  he  had  the  benefit  of  the  years  of  experience  of 
himself  and  his  subordinates  in  the  administration  of  the  Five  Civ- 
lized  Tribes  rolls,  and  he  actod  in  the  light  of  that  experience,  and 
furthermore  the  Osage  constitution  and  the  Cherokee  constitution 
and  laws  were  substantially  identical.  Now  in  the  Osage  constitu- 
tion, adopted  in  1881,  it  Ls  provided: 

And  that  whenever  any  citizen  eliall  remove  with  his  effects  out  of  the  limiti*  of 
this  nation  and  become  a  citizen  of  any  other  Government,  all  his  rights  and  priv- 
ilc<j:es  as  a  citizen  of  this  nation  shall  cease:  Provided,  nevertheless.  That  the  national 
council  shall  have  power  to  readmit  by  law  to  all  the  rights  of  citizenship  any  such 
persons  who  may  at  any  time  desire  to  return  to  the  nation,  on  memorializing  the 
national  council  for  such  admission.     (Laws  of  the  Osage,  1895,  p.  51.^ 

Now,  that  was  the  constitution  and  the  law  that  was  voted  upon 
and  held  to  be  a  governing  principle  in  the  Osage  Nation.  Still  Mr. 
Miles,  one  of  the  attorneys  for  the  applicants  and  at  the  time  of  the 
adoption  of  the  Osage  constitution  was  their  agent,  stated  in  reply 
to  a  question  of  Senator  Paynter  (p.  29  of  Hearing)  that  there  was 
no  such  law. 

Senator  Sutherland.  Did  these  thirty-seven  cases  come  within 
the  provision  that  you  have  read? 

Mr.  Merillat.  The  bulk  of  the  thirty-seven  cases  came  within  it. 
For  example,  the  Stratton  family,  which  is  quite  large,  were  denied 
admission  on  the  groimd  that  they  never  had  been  bom  to  citizen- 
ship; that  their  parents,  assuming  that  they  had  Osage  blood  at  all, 
ana  that  was  seriously  questioned,  but  assuming  that  they  had  Osage 
blood,  their  parents,  and  as  to  the  younger  applicants  their  grand- 
parents through  whom  they  claim  had  gone  outside  of  the  nation, 
married  a  white  person  and  had  become  incorporated  into  the  Amer- 
ican body  poUtic,  prior  to  the  birth  of  the  applicants  and  that  those 
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children  were  not  Osages  at  all;  whatever  rights  any  of  them  ever 
had  or  desired,  they  had  long  since  parted  witn  at  the  time  when  the 
Osage  people,  as  tne  treaty  shows,  were  in  an  impoverished  condi- 
tion and  it  was  not  a  thing  of  value  to  be  an  Os^e.  That  is  true 
also  of  the  Revards,  Crumps,  Hunts,  Lovelands,  Mc&arys,  and  others 
of  more  than  25  of  the  37. 

It  was  held  in  several  Cherokee  cases — ^which  we  will  put  in  the 
record — that  if  any  person  were  bom  out  of  the  Cherokee  Nation  of 
parents  who  had  left  the  Cherokee  Nation,  that  those  persons  had  no 
Cherokee  rights.  The  only  way  they  could  get  them  was  by  memori- 
alizing the  coimcil  and  being  readmitted.  Now,  the  Osage  council,  as  a 
matter  of  fact — some  time  back,  before  their  property  was  about  to  be 
distributed,  before  the  time  when  to  be  an  Osage  meant  from  $16,000 
to  $20,000  a  head — the  Osage  council  at  various  times  upon  the  appli- 
cation of  persons  who  showed  that  they  were  of  Osage  blood,  admitted 
various  persons.  Some  of  those  admissions  it  is  alleged  were  pro- 
cured by  fraud  and  bribery,  but  the  Osage  coimcil  having  admitted 
them,  tney  were  bound  by  that  just  the  same  as  in  the  Cherokee 
Nation  it  was  held  the  Nation  was  bound  in  a  prima  facie  way  and  had 
the  burden  of  clearly  proving  the  fraud. 

When  the  Osages  originally  acquired  their  present  reservation  they 
acquired  it  with  money  of  their  own.  They  bought  the  land  from  the 
Cherokees;  consequently  it  certainly  must  be  held  that  they  bought 
whatever  title  the  Cherokees  had,  and  that  title  was  a  title  as  tenants 
in  common  in  fee  simple  as  long  as  they  should  exist  as  a  nation.  It 
was  provided  in  the  deed,  ^'to  have  and  to  hold  the  said  premises, 
being  the  lands  of  the  Osage  Nation,  bought  as  stated,  or  as  above 
sold,  with  the  appurtenances  unto  the  said  party  of  the  second  part 
for  the  uses  and  purposes  aforesaid.''  In  an  Indian  deed  it  is  not 
necessary  to  use  the  word  heirs  to  create  a  fee  simple  and  the  allotting 
act  admits  they  are  not  extinct,  so  there  was  no  reversion  to  the  United 
States. 

(The  deed  is  as  follows:) 

SEED  FROM  THE  CHEROKEE  NATION,  THROUGH  ITS  DELEGATES,  TO  THE  UNITED  STATES 
IN  TRUST  FOR  THE  USE  AND  BENEFIT  OF  THE  OSAGE  AND  KANSAS  INDIANS. 

This  indenture,  made  and  entered  into  this  fourteenth  day  of  June,  A.  D.  eighteen 
hundred  and  eighty-three,  between  the  Cherokee  Nation,  by  Dennis  W.  Bushyhead, 
principal  chief,  Richard  M.  Wolfe,  and  Robert  B.  Robs,  dele^tes  of  said  Cherokee 
Nation,  for  and  in  behalf  of  said  nation,  of  the  first  part,  and  the  u  nited  States  of  Amer- 
ica,in  trust  for  the  use  andbenefit  of  the  Osage  and  Kansas  Indians,  of  the  second  part, 
witnesseth  that — 

Whereas  by  the  sixteenth  article  of  the  treaty  concluded  July  nineteenth,  A.  D. 
eighteen  hundred  and  sixty-six,  between  said  Cherokee  Nation  and  the  United  States, 
the  said  United  States  acquired  the  right  "to  settle  friendly  Indians  on  any  part  of  the 
Cherokee  country  west  of  the  ninety-sixth  degree"  of  west  longitude,  under  certain 
limitations  therein  mentioned;  and 

Whereas  under  authority  of  an  act  of  Congress  approved  June  fifth,  A.  D.  eighteen 
hundred  and  seventy-two,  a  certain  tract  of  said  country  was  set  apart  for  the  Great 
and  Little  Osa^je  tribe  of  Indians,  with  a  proviso  that  said  Great  and  Little  Osage  tribe 
shall  permit  t£e  settlement  within  the  limits  of  said  tract  of  the  Kansas  tribes  of 
Indians;  and 

Whereas  by  virtue  of  a  provision  in  the  act  of  Congress  of  March  third,  eighteen  hun- 
dred and  seventy- three,  there  has  been  transferred  from  the  proceeds  of  sale  of  Osage 
lands  in  Kansas,and  placed  to  the  credit  of  said  Cherokee  Nation,  the  sum  of  one 
million  ninety-nine  thousand  one  hundred  and  thirty-seven  and  forty-one  one-hun- 
dredths dollars  (11,099,137.41)  in  payment  for  said  tract  of  land;  and 
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Whereas  by  an  act  of  Congress  approved  March  third,  A.  D.  eighteen  hundred  and 
eighty-three,  three  hundred  thousand  dollars  ($300,000)  was  appropriated  "to  be  paid 
into  the  treasury  of  the  Cherokee  Nation  out  of  funds  due  under  appraisement  for 
Cherokee  lands  west  of  the  Arkansas  River:"  Provided,  "That  the  Cherokee  Nation, 
through  its  proper  authorities,  shall  execute  conveyances  satisfactory  to  the  Secretary 
of  the  Interior  to  the  United  States  in  trust  only  for  the  benefit  of  the  Pawnees,  Pon- 
cas,  Nez  Perces,  Otoes,  and  Missourias  and  Osages  now  occupying  said  tract  as  they 
respectively  occupy  the  same  before  the  payment  of  said  sum  of  money,"  now 

Therefore,  by  authority  of  an  act  of  the  national  council  of  the  Cherokee  Nation 
aforesaid,  approved  May  eighth,  eighteen  hundred  and  eighty-three,  which  recites: 
"That  Dennis  W.  Bushyhead,  principal  chief,  Richard  M.  Wolfe,  and  Robert  B. 
Ross,  delates  of  the  Cherokee  Nation,  are  hereby  authorized  and  empowered,  in  the 
name  of  tne  Cherokee  Nation,  to  execute  deeds  of  conveyance  as  reciuired  by  said 
act,  March  third,  eighteen  hundred  and  eighty-three,  for  the  tracts  of  Cherokee  land 
for  the  benefit  of  the  Pawnees,  Poncas,  Nez  Perces,  Otoes,  and  Missourias  and  Osages. 
as  they  respectively  occupy  the  same,  said  party  of  the  first  part,  by  the  aforesaid 
principal  diief  ana  delegates,  and  in  consideration  of  the  payment  of  the  sum  of 
money  mentioned  in  the  act  of  March  third,  eighteen  hundred  and  eighty-three, 
aforesaid,  as  due  under  appraisement  for  Cherokee  lands  west  of  the  Arkansas  River, 
and  of  the  further  sum  paid  under  the  act  of  March  third,  eighteen  hundred  ana 
seventy-three,  as  aforesaia,  does  by  these  presents  bargain,  sell,  remise,  release,  relin- 
quish, and  confirm  unto  the  said  party  of  the  second  part,  forever,  in  trust  neverthe- 
less and  for  the  use  and  benefit  of  the  said  Osage  and  Kansas  Indians,  all  those  certain 
tracts  of  land  lying  and  being  in  the  Indian  Territory,  embracing  the  following  town- 
ships and  fractional  townships  north  and  east  of  the  Indian  mendian — ^the  fractional 
townships  north  and  east  of  the  Indian  meridian — ^the  fractional  townships  being  on 
the  left  Dank  of  the  Arkansas  river: 

"Fractional  township  twenty-four  (24),  twenty-five  (25),  and  twenty-six  (26),  range 
two  (2)  east;  fractional  townships  twenty-three  (23),  twenty-four  (24),  twenty-five  (25), 
twenty-six  (26),  twenty-seven  (27),  twenty-eight  (28),  twenty-nine  (29),  range  three  (3) 
east;  fractional  townships  twenty-three  (23),  twenty-four  (24),  twenty-five  (25), 
twenty-six  (26),  and  twenty-seven  (27),  township  twenty-eight  (28),  and  fractional 
township  twenty-nine  (29),  range  four  (4)  east;  fractional  townships  twenty-three  (23) 
and  twenty-four  (24),  townships  twenty-five  (25),  twenty-six  (26),  twenty-eeven  (27), 
twenty-eight  (28),  and  fractional  township  twenty-nine  (29),  range  five  (5)  east; 
fractional  township  twenty-two  (22)  and  twenty-tiiree  (23),  townships  twenty-four 
(24),  twenty-five  (25),  twenty-six  (26),  twenty-seven  (27),  twenty-eight  (28),  and 
fractional  township  twenty-nine  (29),  range  six  (6)  east;  fractional  townships  twenty- 
one  (21)  and  twenty-two  (22),  townships  twenty-three  (23),  twenty-four  (24),  twenty- 
five  (25),  twenty-yix  (26),  twenty-seven  (27),  twenty-eight  (28),  and  fractional  town- 
shin  twenty-nine  (29),  range  seven  (7)  east;  fractional  townships  twenty-one  (21) 
ana  twenty-two  (22),  townships  twenty-three  (23),  twenty-four  (24),  twenty-five  (25), 
twenty-six  (26),  twenty-seven  (27),  twenty-eight  (28),  and  fractional  township  twenty- 
nine  (29),  range  eight  (8)  east;  fractional  townships  twenty  (20)  and  twenty-one  (21), 
townshipstwenty-two  (22), twenty-three  (23), twenty-four  (24), twenty-five  (2*5), twenty- 
six  (26),  twenty-seven  (27),  twenty-eight  (28),  and  fractional  township  twenty-nine 
(29),  range  nine  (9)  east;  fractional  township  twenty  (20),  townships  twenty-one  (21 ), 
twenty-two  (22),  twenty-three  (23),  twenty-four  (24),  twenty-five  (25),  twenty-six  (26), 
twenty-seven  (27),  twenty -eight  (28),  and  fractional  township  twenty-nine  (29).  range 
ten  (10)  east;  fractional  towiwhip  twenty  (20),  townships  twenty-one  (21),  twenty- 
two  (22),  twenty-three  (23),  twenty-four  (24),  twenty-five  (25),  twenty-six  (26). 
twenty-seven  (27),  twenty-eight  (28),  and  fractional  township  twenty-nine  (29),  range 
eleven  (11)  east;  fractional  townships  twenty  (20),  twenty-one  (21),  twenty-two  (22), 
twenty-three  (23),  twenty-four  (24),  twenty-five  (25),  twenty-six  (26),  twenty-seven 
(27),  twenty-eight  (28;,  and  twenty-nine  (29).  range  twelve  (12)  east;  according  to  a 
plat  of  lands  annexed  hereto,  marked  *A,'  and  made  a  part  of  this  conveyance;  con- 
taining in  all  one  million  five  hundred  and  seventy  thousand  one  hundred  and  ninetj 
six  and  thirty-hundred ths  acres  (1,570,196.30)  hereby  granted.  Under  the  act  afore- 
said there  has  been  set  apart  for  the  Kansas  Indians,  as  provided  by  sail  act,  tlie  fol- 
lowing numbered  townships  and  fractional  townships,  being  a  part  of  the  lands  above 
described  and  indicated  upon  the  before-raentionecl  plat: 

"  Fractional  townships  twenty-seven  (27),  twenty-eight  (28),  and  twenty-nine  (29), 
range  three  (3)  east;  fractional  township  twenty-seven  (27),  township  twenty-eight 
(28),  and  fractional  township  twenty-nine  (29),  range  four  (4)  east;  the  west  half  of 
sections  three  (3),  ten  (10),  fifteen  (15),  twenty-two  (22),  twenty-seven  (27),  and  thirty- 
two  (32),  and  sections  four  (4),  five  (5),  six  (6),  seven  (7),  eight  (8),  nine  (9),  sixteen 
(16),  seventeen  (17),  eighteen  (18),  nineteen  (19),  twenty  (20),  twenty-one  (21). 
twenty-eight  (28),  twenty-nine  (29),  thirty  (30),  and  thirty-one  (31),  of  township 
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twenty-seven  (27)  north,  range  five  (5)  east;  the  west  half  of  sections  three  (3),  ten 
QO),  fifteen  (15),  twenty-two  ^22),  twenty-seven  (27),  and  thirty-four  (34),  and  sections 
xour  (4),  five  (5),  six  (6),  seven  (7),  eight  (8),  nine  (9),  sixteen  (16),  seventeen  (17), 
eighteen  (18),  nineteen  (19),  twenty  (20),  twenty-one  (21),  twenty-eight  (28),  twenty- 
nine  (29),  thirty  (30),  thirty-one  (31)  thirty-two  (32),  and  thirty-three  (33),  of  town- 
ship twenty-eight  (28)  nortn,  range  five  (5)  east;  the  west  half  of  sections  fifteen  (15), 
twenty-two  (22),  twenty-seven  (27),  and  thirty-four  (34),  and  sections  sixteen  (16),  sev- 
enteen (17),  eighteen  (18),  nineteen  (19),  twenty  (20),  twenty-one  (21),  twenty-eight 
f28),  twenty-nine  (29),  thirty  (30),  thirty-one  (31),  thirty-two  (32),  and  thirty-three 
(33),  of  township  twenty-nine  (29)  north,  range  five  (5)  east  j  containing  an  area  of  one 
hundred  thousand  one  hundred  and  thirty-seven  and  thirty- two  hundredths  acres 
(100,137.32),  which  aforesaid  lands  were  paid  for  by  the  Osages  to  the  Cherokees,  and 
the  Kansas  Indians  have  paid  for  that  portion  assigned  to  them  by  proper  transfer  of  the 
funds  arising  from  the  sale  of  their  lands  in  Kansas;  together  with  all  and  singular 
the  hereditaments  and  appurtenances  belonging  or  in  any  wise  appertaining  to  the 
lands  hereby  granted. 

"To  have  and  to  hold  the  said  premises  as  above  described  with  the  appurtenances 
onto  the  said  party  of  the  second  part  for  the  use  and  purposes  aforesaid. 

"In  witness  whereof  the  party  of  the  first  part  hath  subscribed  this  conveyance  by 
the  said  principal  chief  and  delegates  aforesaid,  who  have  also  hereunto  set  their  hands 
and  seals  this  fourteenth  day  of  June,  A.  D.  eighteen  hundred  and  eighty-three. 

"[CHEROKEE   SEAL.]  ThB   ChEROKEE   NaTION, 

By  Dennis  W.  Bushyhead,    [l.  s.l    , 
Prinapal  Chief. 
Richard  M.  Wolfe,  [l.  s.l 

Robert  B.  Ross,  [l.  s.J 

Delegates  of  the  said  Cherotee  Nation. 

"Signed,  sealed,  and  delivered  in  the  presence  of  Jos.  K.  McCammon,  N.  P.  Love- 
ridge,  Wm.  A.  Phillips." 

District  op  Columbia, 

County  of  Washington^  ss: 
On  this  fourteenth  day  of  June,  A.  D.  eighteen  hundred  and  eighty-three,  before 
me,  a  notary  public  in  and  for  the  district  aforesaid,  personally  came  Dennis  W. 
Bushyhead,  Richard  M.  Wolfe,  and  Robert  B.  Ross,  to  me  known  to  be  the  persons 
who  executed  the  foregoing  instrument,  and  acknowledged  the  same  to  be  their  free 
act  and  deed,  for  the  purposes  and  under  the  authority  therein  mentioned. 
[seal.]  Geo.  M.  Lockwood, 

Notary  Public, 


Department  op  the  Interior, 

Office  op  Indian  Affairs, 
Washington,  D.  C,  March  16,  189t. 
I,  T.  J.  Morgan,  Commiasioner  of  Indian  Affairs,  do  hereby  certify  that  the  paper 
hereto  attached  is  a  true  and  literal  copy  of  a  deed  dated  June  14,  1883,  from  the 
Cherokee  Nation,  through  its  delegates,  to  the  United  States,  in  trust  for  the  use  and 
benefit  of  the  Osage  and  Kansas  Indians,  conveving  the  tract  of  country  in  Indian 
Territory  known  as  the  Osage  Reservation  and  the  Kansas  Reservation,  as  the  same 
Appears  on  record  in  this  ofiice. 

T.  J.  Morgan, 

Commissioner. 


Department  of  the  Interior, 
Washington,  D.  C,  March  21,  J89t, 
I,  John  W.  Noble,  Secretary  for  the  Department  of  the  Interior  of  the  United  States 
of  America,  do  hereby  certify  that  T.  J.  Mor^n,  whose  name  appears  signed  to  the 
foregoing  certificate,  is  now,  and  was  at  the  time  of  signini^  the  same.  Commissioner 
of  Indian  Affairs,  and  that  full  faith  and  credit  are  due  to  his  ofiicial  acts  as  such. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  have  caused  the  seal  of  the 
Department  to  be  afiixed  on  the  day  and  year  above  written. 
[seal.]  John  W.  Noble, 

Secretary. 
(See  Laws  of  the  Osage,  1895,  p.  45.) 
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The  Supreme  Court  has  recently  said  that  as  to  Indian  land  it  is 
not  necessary  to  say  ''in  fee  simple  in  common;"  that  that  is  the 
effect  of  such  language  as  is  used  nere.  So  I  say  that  following  the 
title  that  exists  and,  it  being  conceded  that  neither  the  Cherokees 
nor  th'>  Osages  have  become  extinct,  that  they  have  a  title  in  fee 
simple  under  the  decisions  and  their  treaty  or  statute  patents. 

Now,  in  the  case  of  the  Eastern  Band  of  Cherokees  v.  The  United 
States  (117  U.  S.),  the  Supreme  Court  says: 

If  Indians  wish  to  enjoy  the  benefits  of  the  common  property  of  the  Cherokee  Nation, 
in  what<iver  form  it  may  exist,  they  must,  as  held  by  tne  Court  of  Claims,  comply  with 
the  constitution  and  laws  of  the  Cherokee  Nation  and  be  readmitted  to  .citizenmip  as 
there  provided.  They  can  not  live  out  of  its  territory,  evade  the  obligations  and 
burdens  of  citizenship,  and  at  the  same  time  enjoy  the  benefits  of  the  funds  and  com- 
mon property  of  the  nation.  Those  funds  and  that  property  were  dedicated  by  the 
constitution  of  the  Cherokees,  and  were  intended  by  tne  treaties  with  the  United 
States,  for  the  benefit  of  the  united  nation  and  not  in  any  respect  for  those  who  had 
separated  from  it  and  become  aliens  to  their  nation. 

Senator  Sutherland.  What  case  is  that? 

Mr.  Merillat.  That  is  the  decision  of  Justice  Field  of  the  Supreme 
Court,  acquiesced  in  by  that  tribunal,  which  consisted  of  Bradley, 
Miller,  Waite,  and  Harlan  of  the  present  bench,  and  also  Blatchford. 
It  is  the  case  of  the  Eastern  Band  of  Cherokees  v.  The  United  States 
(117  U.  S.). 

Mr.  Hemphill.  They  are  the  North  Carolina  Cherokees,  are  they 
not? 

Mr.  Merillat.  It  is  the  Eastern  Band  of  Cherokees.  They  claimed 
that  it  was  not  necessary  for  them  to  remove*  that  they  were  Chero- 
kees by  blood  and  being  Cherokees  by  blood  they  had  a  right  to  share 
in  these  lands  and  funds,  and  ultimately  they  were  given  the  right  to 
go  to  the  court  and  test  the  (question  as  to  whether  or  not  thev  did 
have  a  right  by  reason  of  their  blood  and  birth,  and  it  was  helcl  not. 

Mr.  Belt.  There  is  a  provision  in  the  treaty  of  1835  that  permitted 
them  to  remain  East  and  become  citizens  of  the  United  States. 

Mr.  Merillat.  eTust  the  same,  for  example,  as  the  Strattons.  The 
Eastern  Band  of  Cherokees  lived  in  North  Carolina,  and  their  parents 
before  them,  and  they  had  voted  there. 

Now,  in  the  case  of  Roff  v.  Burney,  in  1G8  United  States,  122,  the 
Supreme  Court  said: 

Matilda  Boiirland  was  not  a  Chickasaw  by  blood,  but  one  upon  whom  the  right  of 
ChickaFaw  citizenship  had  been  conferred  by  an  act  of  the  Chickasaw  legislature. 
The  citizenship  which  the  Chickasaw  legislature  could  confer  it  could  withdraw. 
The  only  restriction  on  the  power  of  the  Chickasaw  Nation  to  legislate  in  respect  to  its 
internal  affairs  is  that  such  legislation  shall  not  conflict  with  the  (onstitution  or  laws 
of  the  United  States,  and  we  know  of  no  provision  of  such  Constitution  or  laws  which 
would  be  set  at  naught  by  the  action  of  a  political  community  like  this  in  withdrawing 
privileges  of  membership  in  the  community  once  conferred. 

That  is  a  decision  by  the  Supreme  Court. 

Assistant  Attorney-General  Vandeveiitor,  in  a  decision  rendered 
January  22,  1908,  says: 

Under  the  general  rule  governing  in  the  matter  of  community  property,  one  who 
withdraws  from  the  community  or  association  thereby  forfeits  all  his  interest  in  the 
community  property,  and  Banks  suffered  this  unless  protected  by  some  act  of  Con- 
gress. 

Mr.  Vandeventer  found  that  Banks  was  a  Sac  and  Fox  Indian  of 
Missouri,  who  Uved  across  the  river  from  the  tribe.  He  found  that 
Banks  was  protected  by  the  acts  of  March  3, 1875,  and  of  February, 
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1887.  He  held  that  Banks  was  protected  for  the  reason  that  the 
Sac  and  Fox  Indians  did  not  hold  their  title  as  did  the  Osa^es  and 
others  who  are  excepted  from  the  provisions  of  the  act  of  February, 
1887. 

He  found  that  Banks  had  been,  prior  to  the  time  of  his  separation 
from  the  tribe,  a  member  of  the  tribe. 

With  reference  to  the  children  of  Banks  he  held  that  a  diflFerent 
<][uestion  was  presented.  Their  father  had  severed  his  tribal  rela- 
tions before  tneir  birth,  and  hence  they  could  not  claim  to  have 
been  bom  members  of  this  tribe.  Neither,  said  he,  is  it  claimed 
that  anyone  of  them  was  ever  considered  or  recognized  as  having 
membership  therein.  It  was,  therefore,  held  by  him  that  they  were 
not  entitlea  to  allotments.  This  decision  of  the  Assistant  Attorney- 
General  squarely,  therefore,  denies  the  very  principle  involved  m 
the  applications  of  the  Strattons,  Lovelands,  Hunts,  McCrarys, 
Rosa  Warr,  Peter  Revard,  and  Crumps.     Also  the  Auld  applications. 

The  attorneys  for  the  applicants  attempt  to  get  around  this  ex- 
isting condition  by  saying  tnat  the  general  allotment  act  of  1887  pro- 
tected these  persons,  and  that  they  did  not,  as  a  matter  of  fact, 
have  to  aflBliate  with,  or  have  been  affiliated  into  the  tribe  if  at 
some  time  in  the  distant  past  they  had  had  a  quantum  of  Osage  blood. 
But  the  legislation  passed  by  Congress  shows  that  originally,  when 
section  eight  was  adopted,  it  was  provided  that  only  the  Senecas  and 
the  Five  Gvilized  Tribes  should  be  excepted  from  the  provisions  of  that 
act.     As  to  the  Five  Civilized  Tribes  the  exception  was  made  from  the 

{)rovision  that  by  withdrawing  from  the  tribe  a  person  did  not  for- 
eit  his  tribal  rights,  because  the  Five  Tribes  had  a  certain  patent 
or  treaty  title,  namely,  that  they  held  this  land  in  common  as  com- 
munal land.  This  was  stated  on  the  floor  of  the  Senate.  Senator 
Teller,  as  the  Congressional  Record  shows,  thereupon  rose  and  in 
substance  stated  that  he  desired  to  make  a  sixth  civilized  tribe; 
that  the  Osages  had  progressed  to  a  considerable  extent  and  he  de- 
sired to  add  them  as  a  sixth  tribe.  The  Seneca  Nation  had  previously 
been  named.  Thereupon  it  was  decided  to  add  certain  other  tribes 
in  the  Indian  Territory,  namely,  the  Miamis,  the  Peorias,  and  I  be- 
lieve, one  or  two  others. 

Senator  Cuktis.  The  Sac  and  Fox. 

ifr.  Merillat.  And  the  legislation  was  passed  in  that  maimer. 
Now,  Senator  Dawes  was  at  that  time  the  chairman  of  the  Indian 
Committee.  He  was  a  man  who  had  devoted  his  life  to  the  study  of 
Indian  affairs  and,  as  you  know,  was  chairman  of  the  commission 
that  ultimately  brought  about  the  dissolution  of  the  Five  Civilized 
Tribes  and  the  final  incorporation  of  the  Indian  Territory  into  the 
Union  with  Oklahoma.  He  said  that  the  Osages  ^'have  adopted  a 
written  constitution  and  government  after  the  manner  and  similitude 
of  ours;''  they  had  a  title  like  the  Five  Civilized  Tribes,  not  such  a 
title  as  was  in  the  tribes  in  general.  Now,  the  debate  on  the  amend- 
ment that  was  adopted  shows  clearly,  as  does  that  language,  that  the 
purpose  and  intent  of  Congress  at  the  time  the  legislation  was  enacted 
was  to  put  the  Osages  upon  the  same  plane  as  the  S^i  ve  Civilized  Tribes; 
to  recognize  that  their  title  was  different  from  Indian  titles  generally; 
that  their  land  was  communal  property  and  that  the  Osages  had  a 
ri^ht  of  determination  as  to  who  should  share  in  that,iust  as  the  Five 
Civilized  Tribes  had.     Congress  made  agreements  witn  the  FW^CitrL- 
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lized  Tribes,  and  it  made  in  substance,  an  agreement  with  the  Osage 
Nation;  it  asked  them  to  draft  the  bill  that  was  finally  enacted. 

I  would  like  to  insert  in  my  statement  extracts  from  the  Congres- 
sional Record,  both  of  the  proceedings  of  the  House  and  the  Senate, 
showing  both  here  and  there  that  section  eight  was  inserted  for  the 
special  purpose,  as  we  claim,  and  as  it  shows  upon  its  face,  of  except- 
ing from  its  provision  any  Indian  claiming  to  be  a  member  of  the  Five 
CiviUzed  Trioes  or  the  Osages,  and  to  apply  to  those  persons  the  doc- 
trine that  if  you  leave  those  tribes  you  take  the  chances  of  losing  the 
land — rights  which  they  would  lose  under  the  constitution  and  laws 
of  the  tnbe  in  question. 

(The  extracts  referred  to  are  as  follows:) 

The  Senate  having  under  consideration  Senate  bill  No.  54,  to  provide  for  the  allot- 
ment of  lands  in  severalty  to  Indians  on  the  various  reservations  and  to  extend  the  pro- 
tection of  the  laws  of  the  United  States  and  the  Territories  over  the  Indians,  ana  for 
other  purposes,  on  May  17,  1886 — 

Mr.  Teller.  I  move  to  strike  out  in  line  2  of  section  9  (8)  the  word  "and  "  between 
words  "Chickasaw"  and  "Seminoles,"  and  after  the  word  "Seminoles"  to  insert 
"Osages,"  so  as  to  make  the  section  read:  "That  the  provisions  of  this  act  shall  not 
extend  to  the  reservations  of  the  Cherokees,  Creeks,  Choctaws,  Chickasaws,  Seminoles, 
arid  Osages  in  the  Indian  Territory,  nor  to  any  of  the  reservations  of  the  Seneca  Nation 
of  New  xork  Indians  in  the  State  of  New  York." 

Mr.  Dawes.  I  have  no  objection  to  that. 

Mr.  Teller.  I  just  want  to  say  one  word.  The  Osage  Indians  are  a  very  sturdy 
race  and  have  recently  taken  a  very  advanced  step  in  the  cause  of  education  by  pro- 
viding for  the  compulsory  education  of  their  children  of  school  age.  They  made  appli- 
cation to  the  Interior  Department  about  a  year  and  a  half  ago,  to  be  known  hereaiter 
as  the  "Sixth  Civilized  Tribe,"  and  their  ambition  is  to  be  so  known  and  to  be  civil- 
ized. I  should  like  to  have  them  inserted  with  those  tribes  that  we  recognize  as 
"civilized  tribes." 

Mr.  Dawes.  They  have  adopted  a  written  constitution  and  a  government  after  the 
manner  and  similitude  of  oura.  How  nearly  it  approaches  to  ours  1  suppose  it  is  diffi- 
cult to  tell,  but  they  are  evidently  as  far  advanced  in  all  the  stages  of  civilization  as 
the  other  live  tribes,  and  I  think  it  commendable  that  they  should  seek  to  be  put  on 
the  same  footing. 

*♦****♦ 

I  have  no  doubt  that  if  the  bill  should  be  applied  to  what  are  called  the  "Five  Civ- 
ilized Tribes  of  Indians, "  it  would  be  the  best  thing  possible  in  its  application  to  them. 
I  think  that  the  five  tribes  have  arrived  at  a  standstill,  and  that  that  standstill  grows 
out  of  the  character  of  their  title,  and  that  character  of  title  ia  precisely  the  same  as  to 
the  Osages.     They  hold  in  common. 

The  reason  why  this  bill  does  not  apply  to  the  Five  Civilized  Tribes — and  that  is 
the  same  reason  why  it  should  not  apply  to  the  Osages — is  that  th(;y  hold  absolute 

Eatent  to  their  lands  in  common,  so  that  they  can  not  be  subdivided  into  severalty 
oldings,  and  I  think  that  one  of  the  most  serious  misfortunes  attending  the  effort  to 
cause  the  Indian  to  cease  to  be  an  Indian.  It  has  been,  up  to  a  certain  stage,  a  help 
in  the  advancement  of  these  Indians,  but  in  my  opinion  it  nas  now  reached  its  limits, 
and  hereafter,  as  they  continue  to  hold  in  common,  it  is  difficult  for  me  to  see  how  much 
progress  beyond  that  will  be  made. 

Certain  tribes  hold  what  may  be  called  a  "treaty  title"  and  certain  other  tribes  a 
"statute  title,"  and  many  occupy  lands  simply  under  an  Executive  order.  The 
application  of  this  bill  L"  to  those  who  hold  under  treaty  and  statute  title,  and  pro- 
vides for  their  consent.  Th^n  a  certain  part  of  the  bill  authoriz(»s  the  Secretary  of 
the  Interior  to  take  Indians  on  reservations  held  by  Executive  order  just  as  fast  and 
as  far  as  they  are  8uffici<*ntly  advanced  and  put  them  upon  such  land  with  a  holding 
in  severally. 

There  is  no  way  to  apply  this  bill  to  the  Five  Civilized  Trib(\s  or  the  Osages,  because 
they  hold  a  fee  and  the  present  condition  of  public  sentiment  in  those  nations  is  such 
that  I  do  not  think  it  would  be  well  to  agitate*  that  question  just  at  this  moment,  and 
that  is  the  reason  why  the  ex<eption  is  ma<le.  It  is  not  from  the  fact  that  we  are 
treating  the  poor  Indians  outside  these  reservations  in  one  way  and  in  a  better  and 
more  favon^d  way,  but  it  is  because  we  can  not  (piite  reach  them  now  as  they  are 
situated  that  the  nill  excepts  them.     I  trust  the  time  is  not  far  distant  when  the  hold- 
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Ing  m  severalty  will  prevail  all  over  this  country  among  the  Indians  as  well  as  white 
men.    (Cong.  Itec.,  vol.  17,  pt.  2,  49th  Cong.,  Ist  sess.,  pp.  1558,  1559.) 

When  Senate  bill  No.  54  was  under  consideration  in  the  House  the 
following  amendment,  proposed  by  the  Committee  on  Indian  Affairs, 
to  sections  8  and  9  was  read: 

After  the  word  "Osa^es,"  in  the  thini  line  of  section  last  read,  amend  by  inserting 
"the  Miamis  and  Peorias  and  Sacs  and  Foxes." 

Mr.  Springer.  I  move  to  strike  out  tliis  section.  I  desire  to  make  a  statement 
in  r^;ard  to  the  operation  of  this  bill  upon  the  tribes  excepted  by  the  pending  section. 
I  think  that  the  tribes  occupying  the  Indian  Territory — that  is  to  say,  the  tribes 
mentioned  in  this  section  and  those  included  in  the  amendment  just  read — should 
not  be  excepted  from  the  provisions  of  this  bill,  but  should  be  included  in  it.  There 
ue  in  that  Territory  75,000  Indians,  I  believe. 

•  «**«•« 

I  see  no  reason  why  the  provisions  for  the  holding  of  lands  in  severalty  should  not 
be  applied  to  these  Indian  tribes.  In  fact,  the  tribes  in  question  are  in  a  better  condi- 
tion for  receiving  their  lands  in  severalty  than  are  any  other  tribes  in  the  United 
States.  They  are  now  ripe  for  this  reform.  I  surest,  therefore,  to  the  gentleman 
in  chiurge  of  this  bill,  that  in  the  interest  of  the  Indians  themselves,  this  whole  section 
be  struck  out,  and  the  provisions  of  the  bill  made  to  apply  to  the  Indian  nations  occu- 
pying the  Indian  T'erritory,  so  that  these  Indians  who  are  better  prepared  for  the  pro- 
poeea  change  than  any  other  Indians  may  be  permitted  to  avail  themselves  of  the  pro- 
visions of  the  bill.    For  these  reasons  I  have  moved  to  strike  out  tha  whole  section. 

Mr.  Skinner.  I  have  not  time  to  answer  fully  all  that  the  gentleman  from  Illi- 
nois [Mi.  Springer]  has  said  because  the  hour  for  the  consideration  of  this  matter  has 
nearly  expired.  1  can  only  say  that  the  lands  of  the  Indians  in  the  Indian  Territory 
and  of  the  Seneca  Indians  in  New  York  are  held  by  different  title  from  the  lands  of 
other  Indians  in  this  country.  I  quote  from  a  letter  written  to  the  Committee  by  the 
ODmmissioner  of  Indian  Affairs: 

"The  exemption  of  the  Seneca  Reservation  is  right  and  proper  because  the  United 
States  has  no  title  or  interest  of  any  kind  in  the  lands  of  said  reservation,  which,  when 
the  original  title  is  extinguished,  will  become  vested  in  fee  in  the  Ogden  Land  Com- 
pany or  its  successors." 

Let  us  have  a  vote  first  on  the  amendment  of  the  committee. 

The  amendment  was  agreed  to. 

lb.  Springer.  I  will  modify  my  motion  so  as  to  strike  out  Creeks,  Choctaws,  Chick- 
asaws,  Cherokees,  and  Seminoles,  and  leave  in  Osages.  These  are  the  Five  Civilized 
Tribes. 

Mr.  Throckmorton.  Mr.  Chairman,  I  do  not  wish  unnecessarily  to  detain  the 
committee,  but  I  do  want  to  say  emphatically  that  no  greater  outrage  could  be  put 
upon  any  people  than  to  include  the  Five  Civilized  Tribes  in  this  bill. 

Several  Members.  We  will  vote  it  down. 

Mr.  Throckmorton.  It  would  be  a  gross  outrage  if  it  were  permitted  to  be  done. 

Mr.  Springer's  amendment  was  disagreed  to.  (Cong.  Rec.  vol.  18,  pt.  1,49th  Cong., 
2d  seas.,  p.  22C.) 

Now,  following  up  that  same  line  of  argument,  this  verj'  question 
came  up  before  the  Assistant  Attorney-General  in  the  Mary  L.  Strick- 
land case,  in  which  he  construed  what  would  be  the  effect  of  the  Chero- 
kee laws  and  constitution  on  citizenship  rights  of  a  person  of  unques- 
tionable Cherokee  blood  leaving  that  community  and  going  elsewhere, 
and  he  held  that  'Svhile  Mary  L.  Strickland  was  a  Cherokee  bv  blood, 
still,  as  she  did  not  remove  to  and  remain  in  the  nation,  she  forfeited 
her  right  to  enrollment.^^ 

We  ask  that  this  opinion  be  inserted  in  the  record. 

The  opinion  and  the  accom])an5Tng  correspondence  are  as  follows: 

May  17,  1905. 

By  Judge  Campbell.  Review.  Mary  L.  Strickland,  applicant  for  enrollment  of 
herself  ana  three  minor  children  as  citijH'ns  by  blood  of  Cherokee  Nation.  (See  opin- 
ions of  March  12  and  December  28,  1904.) 

Hddf  That  while  Mary  L.  Slriokland  was  a  Cherokee  by  blood,  still,  as  she  did  not 
remove  to  and  remain  in  the  nation,  she  forfeited  her  right  to  enrollment.  Motion 
denied. 
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Department  of  the  Interior, 
Office  of  the  Assistant  Attorney-General, 

Washington,  May  11, 1905. 
The  Secretary  of  the  Interior. 

Sir:  I  received  by  reference  of  April  5, 1905,  with  request  for  my  opinion,  the  rec- 
ord in  the  case  of  Mary  L.  Strickland,  applicant  for  enrollment  of  herself  and  three 
minor  children  as  citizens  by  blood  of  the  Cherokee  Nation.  The  case  was  subject  ol 
my  opinions  of  March  12  and  December  28,  1904,  adverse  to  the  right  of  all  the  appli- 
cants, in  the  first  of  which  the  facts  were  fully  set  out  and  to  which  reference  is  ners 
made.  Mrs.  Strickland  and  her  eldest  child  were  admitted  by  the  Commission  to  the 
Five  Civilized  Tribes  September  1,  1896,  which,  October  22,  1898,  under  the  act  of 
June  28, 1898  (30  Stat.,  495,  504),  denied  their  enrollment  because  they  had  not  before 
that  act  ''removed  to  and  in  good  faith  settled  in  the  nation."  March  17,  1904,  the 
Department  denied  their  enrollment.  February  4,  1905,  Mrs.  Strickland  filed  six 
adaitional  papers  as  evidence,  and  asked  review  of  the  decisions  of  March  17, 1904,  and 
the  matter  is  now  before  me  for  opinion  as  thus  presented. 

The  first  of  these  additional  papers  is  a  copy  of  proceedings  of  the  Cherokee  Citizen- 
ship Commission  of  May  16,  1887,  readmitting  to  citizensmp,  among  other  persons, 
Mary  L.  Rogers  (now  Strickland),  the  principal  applicant,  as  Cherokee  citizens  by 
blood,  descended  from  William  Rogers  and  Mary  v.  McCair,  appearing  on  the  census 
roll  of  1835. 

Accepting  this  as  full  and  sufficient  to  show  her  Cherokee  blood  and  due  readmis- 
sion  in  1887,  it  is  insufficient  to  show  present  right  to  enrollment,  unless  she  within 
the  six  months  allowed  by  the  Cherokee  act  of  December  4,  1894,  applicable  to  per- 
sons theretofore  readmitted,  removed  to  and  permanently  located  within  the  limits 
of  the  nation.  The  validity  and  effect  of  this  act  is  settled  by  so  many  decisions  as 
to  require  here  no  further  discussion.  There  is  no  act  of  Con£;re68  annulling  it,  and 
the  Indian  nations  are  self-governing  communities  having  full  power,  subject  to 
control  of  Congress,  to  regulate  their  own  affairs,  one  of  which  is  to  declare  how  citi- 
zenship may  be  acquired  and  how  it  shall  be  forfeited  and  lost.  She  was  for  a  brief 
time,  the  duration  of  which  is  not  shown  by  the  record,  in  the  nation  in  1895  and 
purcnased  her  farm  there,  September  20,  1895,  as  shown  by  the  deed — one  of  her 
six  papers  now  filed.  She  was  in  the  nation  during  August,  September,  and  October, 
1896,  and  again  "for  a  short  time"  in  1899  and  in  1900  for  "about  a  month."  She 
bought  the  land  for  a  home  for  herself  and  children,  and  says:  "I  regard  it  as  our 
home."  But  the  fact  is  undisputed  that  ever  since  her  marriage,  June  17,  1891, 
except  for  these  brief  periods,  she  has  resided  in  Georgia  with  her  husband,  a  citi- 
zen of  Georgia,  in  which  State  she  was  born  and  has  always  lived,  with  no  present 
intent  at  any  definite  time  to  remove  her  domicile  and  has  not  removed  it.  The 
mere  purchase  of  land  in  the  nation  in  expectation  at  some  definite  future  time  to 
occupy  it  as  a  home,  without  ever  having  effectuated  the  intent,  was  not  a  removal 
to  and  a  permanent  location  in  the  nation.     This  alone  is  decisive  of  the  case. 

The  admission  by  the  Commission  in  1896,  though  not  appealed  from  by  the  nation, 
was  not  final,  so  that  it  was  beyond  the  power  of  Confess  to  require  the  Commission  to 
deny  her  enrollment  for  failure  to  remove  to  the  nation  before  June  28,  1898,  as  it  did 
do  by  the  act  of  that  date,  above  mentioned. 

As  Mrs.  Strickland  never  became  a  Cherokee  citizen,  the  principles  that  controlled 
the  case  of  Joseph  D.  Yeargain,  cited  by  her,  are  inapplicable  here,  for  reasons  shown 
in  my  former  opinion  of  March  12,  1904,  which  need  not  be  repeated.  In  the  case  of 
Josie  or  Jessie  Hall,  referred  to  by  Mrs.  Strickland,  the  facts  were,  as  shown  bjr  the 
record  in  that  case,  that  she  and  her  mother  were  admitted  to  Cherokee  citizenship  in 
1887  and  removed  to  the  nation  and  permanently  located  at  Vinita,  in  the  nation,  in 
1890,  before  the  Cherokee  act  of  December  4,  1894.  She  and  her  mother  selected  and 
improved  lands  on  Cabin  Creek,  in  the  nation,  which  they  still  hold.  She  has  been 
traveling  as  a  member  of  a  theatrical  troupe,  and  absent  from  the  Territorv  most  of  the 
time,  but  the  evidence  showed  that  "she  has  owned  a  home  place  in  tlie  Cherokee 
Nation  all  the  time  she  has  been  away  or,  rather,  has  had  an  interest."  The  difference 
between  these  cases  that  Mrs.  Strickland  relies  upon  and  her  own,  wherein  there  was 
no  removal  to  the  nation  and  no  citizenship  acquired,  is  obvious. 

No  reason  appears  from  the  new  evidence  or  otherwise  to  recall  my  former  opinion^ 
and  I  adhere  thereto  and  am  of  opinion  that  her  application  was  properly  denied. 
Very  respectfully, 

FuANK  L.  Campbell, 

Assistant  Attorney-General. 

Approved  May  17,  1905. 

E.  A.  Hitchcock,  Secretary, 
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Now,  to  show  the  distmctions  that  were  made  and  to  show  the 
reasons  why  some  people  are  upon  the  roll  and  some  others  are  not^ 
I  will  read  the  decision  which  the  Assistant  Attorney-General  deliv- 
ered, or  the  substance  of  it,  in  the  Nancy  Gunter  case.  That  was  a 
Cherokee  enrollment  case.  It  was  held  tnat  Nancy  Gunter  had  been 
bom  a  Cherokee;  that  she  did  not  forfeit  her  rights  because  there  had 
not  been  a  concurrence  of  removal  of  her  person  and  effects  from  the 
nation;  that  she  had  been  bom  in  it,  and  that  while  she  may  have  at 
some  time  gone  out  that  she  always  possessed  property  and  always 
continued  her  citizensliip  there. 

I  ask  that  that  be  inserted  in  the  record. 

(The  decision  and  accompanying  correspondence  are  as  follows:) 

June  21, 1907. 

By  Judge  Campbell.    Nancy  Gunter,  Cherokee  enrollment  review. 

Bdd,  (Sierokee  by  blood,  aidmitted  to  Cherokee  citizenship  by  duly  constituted 
CSieiokee  tribunal,  an  actual  resident,  always  possessed  property,  no  concurrence  of 
lemoval  of  person  and  effects  from  nation — ordered  that  she  oe  enrolled. 


Department  of  the  Interior, 
Office  of  the  Assistant  Attorney-General, 

Washington,  June  tly  1904- 
The  Sscbbtary  of  the  Interior. 

Bat:  I  am  in  receipt,  by  reference  of  June  13,  1904,  of  the  record  in  the  application 
of  Nancy  Gunter  for  her  enrollment  as  a  Cherokee  citizen  by  blood,  with  departmental 
deddon  of  February  26, 1904,  denying  her  enrollment,  and  a  motion  for  review  thereof, 
with  request  for  my  opinion  whetner  such  motion  should  be  granted  and  the  applicant 
be  enrolled  as  a  Cherokee  by  blood. 

TTie  applicant  is  a  Cherokee  by  blood  and  removed  to  the  nation  with  the  Old  Settler 
Gherokees  in  1835.  How  or  when  she  lost  her  rights  of  citizenship  does  not  appear 
in  the  record.  January  14, 1880,  she  was  readmitted  to  citizenship  oy  the  citizenship 
commission  of  the  Cherokee  Nation  and  exhibited  the  certificate  to  the  Commission 
to  the  Five  Civilized  Tribes.  The  evidence  in  the  record  shows  that  at  the  time  of 
ber  readmission  she  was  a  resident  of  the  Cherokee  Nation,  and  has  always  since  that 
time  had  effects  in  the  nation.  In  the  fall  of  1880  she  acquired  a  farm  and  improve- 
ments in  the  nation,  which  she  disposed  of  in  1882,  but  immediately  acquired  another 
in  the  Delaware  district,  which  she  has  ever  since  held  and  upon  which  she  has  kept 
a  bunch  of  horses  and  herd  of  cattle.  The  extent,  value,  and  character  of  her  im- 
provements, the  number  of  horses  and  cattle,  and  the  length  of  time  that  she  main- 
tained actual  residence  in  the  nation  do  not  appear.  A  question  framed  to  show  the 
last-mentioned  fact  was  withdrawn  by  her  counsel  upon  objection  of  counsel  for  the 
nation  that  it  was  irrelevant  and  immaterial.  It  appears  to  have  been  conceded  that 
her  residence  in  the  nation  January  14,  1880,  was  in  good  faith,  and  was  so  maintained 
for  some  time  afterwards.  At  some  time  in  1880  she  removed  to  the  State  of  Arkansas, 
and  has  ever  since  resided  there,  and  now  lives  at  Siloam  Springs,  Ark.,  about  3  miles 
outside  the  Cherokee  Nation,  retaining  in  the  nation  her  farm  and  stock.  Her  name 
is  borne  on  the  1896  census  roll. 

It  tiius  appears  tliat  the  applicant  \a  a  Cherokee  by  blood,  was  admitted  to  Chero- 
kee citizenship  by  the  duly  constituted  Cherokee  tribunal,  was  then  an  actual  resi- 
dent, and  then,  and  ever  since,  possessed  property  and  effects  there,  which  she  at 
no  time  has  removed  therefrom.  At  no  time  was  there  a  concurrence  of  a  removal 
of  the  person  and  the  effects  beyond  the  limits  of  the  nation — conditions  fixed  by  the 
Cherokee  constitution  as  necessary  to  expatriation  and  loss  of  citizenship  rights. 

I  am  therefore  of  opinion  that  the  applicant  had  not  lost  her  right  and  that  the 
review  should  be  granted,  and  that  she  snould  be  enrolled. 
Very  respectfully. 

Frank  L.  Campbell, 

Assistant  Attomey-Oerural, 

Approved  June  21,  1904. 

E.  A.  HrrcHcocK,  Secretary, 
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The  Assistant  Attorney-General  followed  that  up  with  the  opinion 
in  the  case  of  John  L.  Le  Flore  and  minor  children  for  enrollment  as 
citizens  by  blood  of  Choctaw  Nation.  Le  Flore  removed  from  the 
nation  with  his  effects,  and  has  since  continuously  resided  in  Missis- 
sippi and  has  no  intention  to  return  unless  enrolled. 

plow  that  is  precisely  the  case  here.  The  Strattons  and  nearly  all 
the  others  say:  "Unless  you  give  us  this  $15,000  or  $20,000  per 
head  we  have  no  intention  of  leaving  California,  where  we  have  lived 
for  thirty  or  forty  years,  and  become  an  Osage.^  We  will  become  an 
Osage  and  claim  our  blood  rights  if  you  wiU  give  us  a  share  in  this 
large  communal  estate  for  doing  so." 

Assistant  Attorney-General  in  the  Le  Flore  case  holds  as  follows: 

March  24,  1905. 

By  Judge  CampbeU.  John  L.  Le  Flore  and  minor  children  for  enrollment  as  citizens 
by  blood  of  Choctaw  Nation.  Le  Flore  removed  from  the  nation  with  his  effects  and 
has  since  continuously  resided  in  Mississippi  and  has  no  intention  to  retiurn  unless 
enrolled. 

Heldy  That  as  Le  Flore  has  resided  in  Mississippi  over  a  (quarter  of  a  century,  is  a 
permanent  resident  there,  without  intention  to  reunite  himself  with  the  Choctaw 
Kation  unless  offered  the  inducement  of  an  allotment,  he  is  not  entitled  to  be  enrolled. 


Department  of  the  Interior, 
Office  op  the  Assistant  Attorney-General, 

Washington^  March  S4, 1905. 
The  Secretary  of  the  Interior. 

Sir:  I  received,  by  reference  of  July  2,  1904,  the  record  of  the  Commission  to  the 
Five  Civilized  Tribes  in  the  application  of  John  L.  Le  Flore  for  enrollment  of  himself 
and  two  minor  children,  John  and  Charles  Le  Flore,  as  citizens  by  blood  of  tlie  Choc- 
taw Nation,  with  request  for  my  opinion  thereon. 

August  27,  1902,  Le  Flore  was  heard  })efore  the  Commission,  and  February  25,  1903, 
his  right  was  denied  because  he  was  not,  June  28, 1898,  a  resident  in  good  faith  of  the 
Indian  Territory.  June  11,  1903,  the  Indian  Office,  transmitting  the  record,  recom- 
mended that  the  Commission  be  directed  to  allow  the  application  conditioned  upon 
the  applicant's  removal  to  the  Territory  and  establishing  residence  there  in  good  faith 
prior  to  final  approval  of  the  rolls. 

The  record  snows  John  L.  is  son  ot  William  Le  Plore,  a  recognized  member  of  the 
Choctaw  Nation,  of  one-fourth  Choctaw  blood,  one  of  the  original  treaty  emigrants 
from  Mississippi,  or  founders  of  the  Choctaw  Nation  as  now  constituted  and  located. 
John's  mother  was  one-eiglith  Creek  blood.  The  family  lived  in  tho  Choctaw  country 
four  years,  when  the  family  returned  to  Mississippi,  where  William  died.  The  mother 
and  children  returned  to  the  Choctaw  Nation  about  1858,  where  John  L.  held  and 
worked  improved  land  and  engaged  in  stookraising.  He  there  married  Cordelia 
Harkins,  a  member  of  the  Choctaw  Nation,  and  continued  to  reside  therein  imtil  about 
1878,  when  he  sold  his  improvements  on  land  in  the  nation  and  went  to  Mississippi 
with  his  child  to  place  her  among  his  relatives  there  for  education  and  nurture,  lie 
intended  to  return  to  the  Choctaw  Nation,  but  could  not  satisfactorily  sell  his  MiK«is- 
sippi  property,  and  remained  there  about  twenty  years,  making,  however,  several 
trips  to  the  Territory,  the  last  of  which  was  about  1M>5  or  1890.  'He  participated  in 
the  payment  of  leased  district  money  in  1893,  and  is  identified  on  tlic  (  hoctaw  census 
roll  of  1890.  April  14,  1898,  in  (.'arroll  County,  Miss.,  he  married  his  present  wife, 
Alma  Marshall,  a  white  woman,  and  of  her  were  born  his  cliildron.  John  and  Charles 
Stanford,  in  1899  and  1901,  respectively.  He  testified  tliat  liis  residence  was  at  Valley 
Hill,  Miss.,  and  that  he  intends  to  remove  to  the  Territorv  if  cnrDllcd. 

There  is  thus  presented  the  claim  to  enrollment  of  one  born  to  <  lioctaw  citizenship, 
who  removed  from  the  nation  about  1878  witli  all  his  eff«-(ts,  and  wlio  has  continu- 
ously since  resided  in  Mississippi,  and  haa  no  present  intent i(m  of  returning  to  the 
nation  unless  enrolled. 

The  case  is  substantially  in  all  respects  like  that  of  Sidney  J.  Cundiff  v.  Choctaw 
Nation,  decided  by  the  United  States  court,  cenfral  district,  Indian  Territory,  on 
appeal  from  the  Dawes  Commission,  wherein  (  undiff ,  a  Choctaw  citizen,  removed  hrom 
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the  nation  to  Texas  January  1,  1887,  and  thereafter  redded  there.    Referring  to  the 
treaty  of  1830  (7  Stat.,  333),  the  court  held  that— 

"By  the  second  article  of  that  treaty,  granting  the  lands  now  held  by  the  Choctaw 
Nation  to  them,  as  well  as  by  the  terms  of  the  patent  afterwards  executed  by  the 
United  States,  two  conditions  subsequent  were  attached  to  the  grant;  one,  that  the 
Choctaw  people  shall  thereafter  continue  to  exist  as  a  nation,  and  the  other,  that  they 
shall  live  upon  the  land. 

•  ««•••• 

*'But  there  is  another  condition  to  the  grant,  set  out  in  the  second  article  of  the 
treaty  of  1830  and  of  the  patent.  It  is  that  these  grantees,  these  tenants  in  conmion, 
shall  not  only  live  on  the  land,  but  they  shall  exist  as  a  nation,  or  their  title  shall  be 
forfeited.  Now.  each  one  of  these  tenants  in  conmion  possesses  all  of  the  rights,  and  is 
entitled  to  all  ot  the  privileges,  and  is  reouired  to  perform  all  of  the  duties  relating  to 
the  land  that  each  of  the  others  is  entitled  to  and  must  perform;  and,  therefore,  ilf 
none  shall  be  allowed  to  abandon  the  land,  or  cease  to  live  on  it,  each  and  all  of  the 
others  may  do  the  same  thing,  and  if  they  should  exercise  the  same  right,  and  move 
off  of  the  land  and  out  of  the  nation,  what  would  become  of  its  existence?  The  indi- 
vidual Choctaw  who  moves  away  from  his  people,  abandons  their  lands  and  separates 
himself  from  the  sphere  of  their  political  organization  as  a  nation,  is  not  performing 
his  part  of  the  condition  that  these  people  shall  *  exist  as  a  nation.'  He  is  also  violat- 
ing the  very  object  of  the  treaty,  and  the  policy  of  the  Federal  Government  as  well  as 
ofnisown. 

**In  my  opinion,  as  long  as  he  remains  away  from  the  nation  and  the  lands,  under 
these  circumstances,  he  forfeits  his  right  to  that  citizenship  which  he  has  abandoned, 
and  which  carries  with  it  the  right  to  the  land;  that  the  Choctaw  Nation,  in  the  exer- 
cise of  its  sovereign  power,  has  the  right  to  refuse  to  place  him  on  its  rolls  of  citizen- 
ship. 

"The  court  is,  therefore,  of  the  opinion  that  the  claimant  in  this  case  is  not  entitled 
to  enrollment,  and  the  action  of  the  Dawes  Commission  is  affirmed,  and  judgment  for 
the  Choctaw  Nation." 

The  reasoning  of  the  court  is  persuasive  and  commends  itself  to  my  judgment  as  a 
proper  rule  applicable  to  such  cases.  Le  Flore  has  resided  in  Mississippi  over  a  quarter 
of  a  century  and  is  a  permanent  resident  there,  without  intention  to  reunite  himself 
with  the  Choctaw  Nation  unless  offered  the  inducement  of  a  prospective  allotment. 

I  am  therefore  of  opinion  that  he  is  not  entitled  to  be  enrolled,  and  that  the  decision 
of  the  Conmiission  should  be  affirmed. 

Very  respectfully,  Frank  L.  Campbell, 

Assistant  Attomey-Oerural. 
Approved  March  24,  1905. 

E.  A.  Hitchcock,  Secretary, 

When  we  come  to  the  Osages,  construing  a  similar  provision, 
construing  a  title  that  is  substantially  the  same,  the  Secretary  of  the 
Interior  adhered  to  and  followed  the  line  of  judicial  decisions  in  his 
office.  One  other  case  will  illustrate  the  point  and  the  distinctions 
that  have  been  observed,  and  it  is  a  case  that  I  can  speak  of,  because 
we  were  in  the  case.  A  man  named  Davis,  who  was  living  in  Georgia, 
but  of  Cherokee  blood,  came  to  the  Cherokee  Nation  along  about 
1890,  or  thereabouts,  intending  to  affiliate  himself  with  the  nation. 
He  had  not  been  bom  in  it.  The  Cherokee  Nation  admitted  him  to 
citizenship,  just  the  same  as  the  Osages  have  admitted  the  father  of 
the  applicant,  Rcvard,  who  came  there  about  1889.  They  admitted 
Davis  to  citizenship,  and  when  they  came  there  they  remained  a 
short  time.  Davis  and  his  children — some  of  them,  at  any  rate — 
were  bom  in  the  Cherokee  Nation  and  the  others  were  admitted  by 
the  act  of  the  nation,  so  that  they  became  citizens  of  the  Cherokee 
Nation  by  removal  to  the  nation  and  by  the  assent  of  the  nation 
through  its  tribal  officers.  Davis,  however,  before  1896,  at  the  re- 
quest of  his  wife^  who  wanted  to  ^o  back  to  her  Georgia  mountains, 
removed  with  himself  and  his  children.  The  matter  was  put  into 
our  hands,  and  we  declined  to  take  any  save  on^  c^^s*^,  «uw^  \\v»X.  ^%a 
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the  case  of  a  minor  who  had  not  yet  reached  his  majority  and  had  no 
right  of  election,  the  other  children  being  of  age.  Now,  as  to  him. 
following  established  legal  principles,  we  held  that  the  minor  had 
acauirea  legal  rights;  that  no  act  of  the  father  in  removing  the  child 
ana  leaving  with  him  and  goin^  outside  of  the  nation  could  take  away 
from  that  minor  child  the  rights  which  the  minor  child  had;  that 
that  minor  child  had  become  a  Cherokee  and  till  of  age  could  not 
lose  its  rights,  and  the  Attorney-General  and  the  Secretary  of  the 
Interior,  over  the  protest  of  the  Dawes  Conunission,  found  that  we 
were  right.  They  neld  that  as  to  those  who  had  reached  their  major- 
ity and  had  removed  outside  of  the  nation  under  the  laws  and  con- 
stitution of  the  Cherokee  Nation  they  had  forfeitured  their  rights 
and  had  renounced  them,  but  so  far  as  concerned  this  minor  he  nad 
not,  because  he  had  once  oeen  a  citizen  of  the  nation,  and  having  been 
a  citizen  of  the  nation  and  not  yet  being  of  age,  that  he  could  not, 
as  a  minor,  bar  himself  from  rights,  and  admitted  him  to  citizenship. 

Mr.  Hemphill.  What  case  is  thatY 

Mr.  Merillat.  That  was  the  case  of  Lorenzo  Newton  Davis.  We 
represented  Lorenzo  Newton  Davis,  and  Davis  was  found  entitled  to 
enrollment,  and  the  roll  was  sent  down  to  the  Dawes  Commission  to 
make  up.  They  by  letter  and  bv  telegram  protested  against  it  as 
conflicting  with  the  Strickland  ana  all  their  decisions,  but  the  Assist- 
ant Attomey-Greneral  held  to  Uie  clear  distinction.  The  roll  for 
some  reason  did  not  get  up  here  by  the  4th  of  March,  1907,  and  so 
the  physical  act  of  putting  the  Secretary's  name  on  it  was  not  com- 
pleted. We  brought  that  matter  up^  and  the  Department  held  that 
as  there  had  been  an  ultimate  and  final  decision,  after  litigation,  to 
put  the  name  on  the  roll,  the^  would  treat  that  as  an  enrollment,  and 
Lorenzo  Newton  Davis  has  his  rights  in  the  Cherokee  Nation. 

Now,  furthermore,  with  respect  to  the  right  of  a  person  who  has 
expatriated  himself  and  ceases  to  have  the  rights  of  citizenship,  the 
United  States  has  upon  its  statute  books  acts  in  exact  accordance 
with  what  we  claim.  In  the  act  of  February  10,  1855  (10  Stats.,  604), 
it  is  provided  that  the  right  of  citizenship  shall  not  descend  to  persons 
whose  fathers  never  resided  in  the  United  States.  The  Attorney- 
General  (14  Opinions  Attorney-General,  295)  held: 

The  declaration  in  the  act  of  July  27,  1868,  that  the  right  of  expatriation  ia  "a 
natural  and  inherent  right  of  all  people"  comprehends  our  own  citizen«  as  well  as 
thoee  of  other  countries,  and  where  a  citizen  of  the  United  States  emigrates  to  a  foreign 
country  and  there,  in  the  mode  provide<l  by  it8  laws,  formally  renounces  his  American 
citizenship  with  a  view  to  become  a  citizen  or  subject  of  such  country,  this  should  be 
regarded  by  our  Grovemment  as  an  act  of  expatriation. 

Now,  with  respect  to  the  St  rat  tons  and  the  other  persons  whose 
fathers  never  resided  in  the  Osage  Nation  and  never  became  entitled 
to  any  rights  therein,  and  whose  forbears,  if  they  were  Osages,  ex- 
patriated themselves  when  the  Osages  were  poor,  are  you  going  to 
admit  them  to  a  share  in  the  distribution  or  this  commimS  estate 
solely  because  some  time  long  back  thev  had  a  strain  of  Osage  blood! 
If  so,  why  deny  the  right  of  any  number  of  persons^  other  than  the 
applicants,  who  have  Osage  blood?  The  other  side  realizes  the 
weakness  of  their  position  and  what  it  may  lead  to  and  therefore 
want  to  Umit  enrollments  to  these  alleged  pending  cases.  I  ask  the 
committee  this  question:  Is  it  fair  that  persons  should  get  rights 
because  then*  attorneys  happened  to  be  in  Washington  at  the  time 
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this  Osage  allotment  bill  was  pending  and  at  the  time  that  Conpess 
put  in  an  amendment  showing  that  there  should  be  considered  the 
cases  of  all  persons  whose  applications  were  pending  at  the  date  of 
the  final  passage  of  this  act,  amending  it  and  making  it  different 
from  the  wav  in  which  it  previously  read,  namely,  that  there  shall 
be  considereci  the  cases  of  all  persons  whose  applications  were  pend- 
ing at  the  date  of  the  introduction  of  t  he  bill  ?  Because  these  atiomeTB 
whose  cases  had  been  decided  adversely  long  ago,  and  with  no  right 
under  any  principle  of  jurisprudence  tiiat  I  know  of  to  reopen  them, 
knowing  that  that  amendment  had  been  made  on  Jime  5  or  6,  1906, 
as  the  date  shows,  between  then  and  the  date  the  act  went  to  pas- 
sage went  do^-n  to  the  Interior  Department  and  wrote  a  motion  for 
review,  asserting  that  the  previous  decisions  of  a  vear  or  more  before 
were  wrong  ana  should  be  reversed  for  errors  of  law  and  errors  of 
fact — ^no  specification  of  wherein  they  were  wrong. 

I  say  that  is  the  most  technical  rule  that  you  can  possibly  make. 
You  propose  to  bar  eyeTy  other  person  who  has  Osage  blood  "because 
that  person  did  not  rush  in  and  take  advantage  of  some  amendment 
which  he  knew  was  being  made  and  which  perhaps  those  filing  new 
motions  had  been  the  inducing  cause  of.  I  take  it  that  that  would 
not  be  fair.  It  is  stated  that  those  thirty-seven  persons  were  the 
only  persons  in  that  category.  I  challenge  that  statement  on  the 
authority  of  the  officers  of  the  Interior  Department  and  desire  to 
put  in  evidence  the  decision  by  them  on  some  eighty-nine  cases  that 
were  pending,  and  I  desire  to* prove  likewise  some  one  hundred  and 
forty-<Kid  cases  in  just  this  situation;  so  that  when  they  tell  you 
that  those  thirty-seven  cases  are  aU  the  pending  applications  they 
are  making  a  mistake. 

Mr.  Leahey.  I  made  that  statement  from  the  records  of  the  De- 
partment. 

Mr.  Merillat.  The  records  of  the  Department  show  that  that  is 
not  correct.     The  following  will  prove  it: 

Department  of  the  Interior, 

Office  of  Indian  Affaibs, 

WatkingUm,  Apnl  It,  1907. 
The  Secretary  of  the  Interiob. 

Sn:  I  have  the  honor  to  submit  herewith  for  your  connderation  letters  dated  January 
91,  February  9  and  18,  and  March  8, 1907.  respectively,  from  the  United  States  Indian 
i^gent  of  ^e  Osage  Agency,  reporting  on  the  applications  of  89  persons  for  enrollment 
as  members  oC  the  Osage  tribe  of  Indians.    Tneir  cases  are  discussed  as  follows: 

Mrs.  Mino  0.  Allen  (nee  McGarry)  for  enrollment  of  herself,  her  mother,  Mrs.  Amanda 
M.  McGarry,  and  her  nephew,  Carl  F.  Wood. 

The  applicant,  although  given  ample  opportunity,  fauled  to  submit  any  evidence 
in  her  case  other  than  an  affida\it  dated  June  28, 1906.  in  which  she  said  in  effect  that 
she  is  31  years  of  age  and  is  the  daughter  of  Mrs.  Amanda  M.  McGarry,  who  is  an  Osage 
Indian  by  blood;  that  she  (applicant)  was  legally  married  to  Harry  L.  Allen  on  June 
29, 1894,  at  Wichita,  Kans.,  and  now  resides  with  her  mother  at  Wagoner.  Ind.  T.,  and 
that  she  would  submit  affid3^^ta  from  divers  persons  to  support  her  allegations. 

As  the  applicant  failed  to  prove  Osage  blood  and  it  is  shown  that  neither  she  nor  her 
mother  has  ever  affiliated  with  or  b^n  identified  by  the  Osage  tril>e  as  belonging 
thoeto,  she  is  clearly  not  entitled  to  admission  as  a  member.  I  therefore  recommena 
that  her  application  be  rejected. 

Mis.  Pearl  Armstrong  (nee  Garrett)  for  the  enrollment  of  her  minor  child,  Ola 
Martin: 

The  applicant  alleges  that  she  was  niarrifxl  on  June  30.  1900.  to  a  full-blooded  Osage 
named  James  Martin,  who  was  the  father  of  her  child.  Ola.  lM>rn  November  3. 1900.  at 
the  house  of  Alexander  Pappin,  an  Osage  Indian,  and  that  her  pan^nts  were  present  at 
the  time  of  the  marriage.  Her  statements  are  corroborated  by  the  athdavits  or  her 
puentB. 


76  EKBOLLMEKT  OF  CEBTAIN  BfEliBEBS  OF  OSAGE  INDIANS. 

From  the  ajrent's  report  it  appears  that  Pearl  Garrett  was  a  girl  of  loose  character, 
associating  alike  with  Indians  and  with  white  men;  that  he  can  find  no  record  of  the 
allied  marriage;  that  his  predecessor  in  office  refused  to  consider  her  application 
for  the  enrollment  of  her  child  for  the  reason  that  the  alleged  father  could  not  furnish 
proof  of  his  divorce  from  his  former  wife,  Anna  Mizer;  and  that  the  child  has  been 
given  to  its  grandparents. 

The  tribal  council  rejected  the  application  for  the  reasons  that  sufficient  evidence 
was  not  furmshed  to  prove  that  there  was  a  legal  marriage,  and  that  no  evidence  of  a 
divorce  from  his  former  wife  was  furnished  by  Martin. 

The  evidence  shows  that  the  mother  was  a  woman  of  easy  virtue  and  was  not  living 
with  Martin  at  the  time  of  the  birth  of  the  child.  Although  the  act  of  Congress  ap- 
proved June  28,  1906  (34  Stat.  L.,  539),  authorizing  the  enrollment  of  children  bom  to 
members  of  the  Osage  tribe,  does  not  require  that  the  children  shall  be  lcg[itimate  in 
order  to  be  enrolled,  yet  as  the  applicant  has  failed  to  prove  tliat  her  child  is  of  Osage 
blood  or  that  the  father  was  a  member  of  the  tribe,  it  is  recommended  that  her  appli- 
cation be  rejects! . 

Mrs.  Isabella  Auld,  for  the  enrollment  of  her  four  minor  children,  Addie  May, 
Archie  William,  Harvey,  and  Flora  Auld: 

The  applicant  avers  tiiat  her  mother,  Bemeice  Huston,  was  of  Osage  blood  and 
fumiahes  a  corroborative  affidavit  from  Eliza  Dial. 

From  the  agent's  report  it  appears  that  the  applicant  has  received  rights,  including 
an  allotment  of  land,  as  a  Kaw  Indian,  and  that  she  has  never  affiliated  with  or  been 
recognized  by  the  Osages  as  a  member  of  their  tribe.  The  Osage  council  rejected 
her  application. 

The  evidence  shows  that  this  woman  was  and  is  enrolled  as  a  member  of  the  Kaw 
tribe;  that  she  has  been  allotted  396.40  acres  of  land  as  the  head  of  a  Kaw  family — 
such  allotment  having  been  made  in  accordance  with  the  act  of  Congress  approved 
June  1,  1906  (32  Stat.  L.,  636),  which  limits  allotments  to  enrolled  members  of  the 
tribe  on  December  1,  1901,  and  to  children  bom  to  such  enrolled  parents  between 
that  date  and  June  20,  1902.  As  none  of  her  minor  children  are  shown  to  have  been 
allotted  with  her  it  is  presumed  they  were  bom  after  June  20,  1902.  Their  ri|:hts  as 
Indians  would  of  course  follow  the  status  of  their  mother,  through  whom  they  inherit 
Indian  blood. 

As  Mrs.  Auld  fails  to  establish  bv  satisfactory  evidence  that  she  is  an  Osage  Indian 
by  blood,  and  has  received  her  rights  with  the  Kaws,  it  is  not  seen  that  her  children 
are  entitled  to  the  enrollment  sought.  Recommendation  is  therefore  made  that  her 
application  be  denied. 

Henry  Clay  Fulton  and  children.  Sterling  Walter,  21  years  of  age;  Fay,  13;  Loyd, 
9;  Allie  Jane,  6,  and  Mary  Fulton,  2: 

The  applicant,  who  is  54  years  of  age,  swears  that  his  father  was  Churchill  Abner 
Fulton,  white;  that  his  mother  was  a  quarter  breed  Osage  named  Mary  Revard;  and 
that  his  parents  were  married  in  1851.  His  statements  are  corroborated  by  the  affi- 
davit of  a  half  brother,  Henry  Clay  Fulton. 

The  Indian  agent,  who  saj's  that  he  firmly  believes  the  applicants  to  be  imposters, 
transmits  corr()l>orative  aflidavits,  from  Joseph  Revard  and  Mrs.  Jane  CJonway, 
respectively  brother  and  sister  of  Mary  Revard,  who  is  alleged  to  be  the  mother  of 
applicant— from  which  it  clearly  appears  that  Abner  Fulton  married  Ursalea  Revard; 
that  subsequently  Ursalea  learned  that  her  husband  had  a  wife  then  living  at  Topeka, 
Kans.,  and  thereupon  left  him;  tliat  the  only  child  she  (Ursalea)  had  by  him  was  a 
girl — now  Mrs.  Mary  Jane  Barker:  and  at  the  time  of  her  marriage  to  him  in  1851,  her 
sister,  Mary,  was  V)ut  9  years  of  age.  The  tribal  council  rejects  the  applications  and 
the  a^ent  heartily  appn)ve8  its  action. 

As  it  is  conclusively  shown  that  the  applicants  are  not  of  Oiage  blood  it  is  recom- 
mended that  they  be  denied  the  enrollment  sought. 

Monroe  Harris,  for  himself  and  children  whose  names  are  not  given;  and  his  sister, 
Mrs.  Louise  Harris,  and  her  children,  Sidney,  30  years  of  a^'e,  Arkley,  21  years  of  age, 
Ellen,  18;  Rhoda,  14;  Laura,  12,  and  Alva  Harris,  9: 

The  national  council  rejected  these  applications,  and  the  agent  says  that  tliere  is 
no  merit  in  the  case,  and  approves  the  council's  action. 

Mrs.  Louisa  Harris,  who  says  that  her  father  was  Alfred  Harris,  and  that  Monroe 
Harris  was  her  brother,  allei^es  that  her  father  was  a  full  blooded  Osage,  and  her  mother 
a  white  woman,  and  that  she  was  born  in  Overton  County,  Tenn.,  where  she  has  ever 
since  resided.  She  submits  in  support  of  her  affidavit  sworn  staten^ents  from  Isaac  C. 
Allen,  J.  A.  Hawkins,  I.  G.  Masters,  and  M.  A.  Christian,  who  say  in  effect  that  thev 
knew  the  applicant's  father,  who  was  from  his  appearance  of  "some  Indian  blood 
but  of  just  wnat  tribe  they  do  not  know.  She  also  submits  an  affidavit  dated  Febru- 
ary 1,  1902,  from  Andy  Harris  (her  brother),  who  alleges  that  his  father,  Alfred  Harris, 
frequency  said  that  his  (Alfred's;  mother  was  a  full  blooded  Osage  Indian. 
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Aa  the  applicants  have  failed  to  prove  their  alleged  Osage  blood,  and  it  is  clearly 
shown  that  neither  they  nor  their  parents  atfiliated  with  the  tribe  or  were  recognized 
by  it  as  belonging  thereto,  they  are  not  entitled  to  the  enrollment  sought.  It  is  accord- 
ingly recommended  that  their  applications  be  rejected. 

Otwin  (Anthony)  James,  49  years  of  age,  for  his  minor  children — Nora,  Angeline. 
and  Joseph  Vivian  James;  Mrs.  Josephine  Thompson  (a  sister  of  Otwin  James)  ana 
her  son,  Floyd  Thompson,  and  Charles  Thompson,  son  of  Mrs.  Josephine  Thompson, 
for  his  minor  children,  Grace  and  Thelma  Thompson: 

The  applicants  allege  that  they  are  of  Osage  blood  from  Joseph  James,  jr.  (father  of 
Otwin  James^,  who  was  mixed  Osage  and  Kaw  Indian.  The  evidence  clearly  estab- 
lishes their  claim  of  Osage  blood.  It  also  shows  that  Joseph  James,  jr.,  married  Mar- 
garet Curley,  a  Pottawatomie  Indian,  but  continued  to  reside  among  and  affiliate 
with  the  Raws,  with  whom  he  was  enrolled;  and  that  his  children,  including  Otwin 
or  Anthony,  were  enrolled  with  their  mother  as  members  of  the  Pottawatomie  tribe, 
and  were  also  carried  on  the  Kaw  rolls. 

By  a  provision  in  the  treaty  of  November  16,  1861,  with  the  Pottawatomies  (12 
Stat.  L.,  1192),  as  modified  by  the  treaty;  of  March  29,  1866  (14  Stat.  L.,  763),  and 
February  23,  1867  (15  Stat.  L.,  533),  certain  members  of  the  tribe  became  citizens  of 
the  United  States  and  received  proportionate  shares  of  the  tribal  estates,  both  land 
and  moneys.  Mrs.  Margaret  Curley  and  her  children,  including  Anthony,  received, 
sometime  prior  to  1876,  allotments  of  land  and  proportionate  shares  of  the  annuities  as 
Pottawatomies  and  thereby  became  citizens  of  the  United  States.  Her  children  were 
thereupon  dropped  from  the  Kaw  tribal  rolls.  In  1899  Anthony,  or  Otwin,  and  his 
brother  applied  for  reinstatement  with  the  Kaws,  and  the  Secretary  of  the  Interior, 
in  a  decision  dated  December  15,  1899,  holding  that  they  were  not  entitled  thereto 
and  by  receiving  their  distributive  shares  of  the  tribal  property  had  become  citizens  of 
of  the  United  States,  said: 

**It  appears,  therefore,  that  the  Pottawatomie  citizens  received  distributive  shares 
of  all  the  tribal  property,  including  the  value  of  their  lands,  and  that  they  received  in 
addition  allotments  without  cost,  thus  obtaining  from  the  United  States  valuable 
lands,  OTatuitously,  which  were  not  a  part  of  the  tribal  estate,  or  at  least  a  part  of  the 
estate  that  had  been  acquired  by  piurchase  or  by  the  cession  of  some  right  or  thing  for  a 
consideration. 

"Those  of  the  present  applicants  who  received  distributive  shares  of  the  tribal  prop- 
erty seem  to  come  within  tJie  Department  rule  or  regulation  which  reouires  Indians 
having  equal  rights  in  more  tlian  one  tribe  to  elect  the  one  to  and  with  wnich  he  or  she 
would  belong  and  draw  annuities  (sec.  158,  Indian  Office  regulations),  and  also 
the  unwritten  rule  of  the  Department  which  prohibits  double  allotments  to  Indians. 
If  admitted  to  the  Kaw  rolls,  they  would  alsobe  entitled  to  allotments  with  that  tribe 
when  their  lands  shall  be  d istributed ,  as  well  as  to  annuities.  Bavins  already  received 
gratuitous  allotments,  as  from  the  public  domain,  they  are  prohibited  by  the  rule 
alluded  to  from  further  allotments.  And  having  annuities  with  the  Pottawatomies 
and  finally  shared  in  that  capitalized  value  thereof,  they  are  also  prohibited  under 
the  regulations  from  drawing  annuities  with  another  tribe." 

In  1891  Otwin  James  married  Rachel  Pappan,  a  Kaw  Indian,  by  whom  he  has  had  9 
children,  6  of  which  were  allotted  lands  on  the  Kaw  Reservation.  His  remaining 
children  were  bom  after  the  Kaw  allotments  were  closed. 

It  is  admitted  bv  the  applicant  and  established  by  the  evidence  that  he  has  never 
aflUiated  or  resided  with  the  Osages.  and  that  that  tribe  has  never  recognized  him  or 
any  of  his  children  as  members  thereof. 

As  the  parents  of  Otwin  James  elected  for  him,  under  the  terms  of  article  4  of  the 
treaty  of  February  23,  1807,  heretofore  mentioned,  to  take  his  Indian  rights  with  the 
Pottawatomies  wnich  made  him  a  citizen  of  the  United  States  under  a  specific  pro- 
vision of  law  therefor — he  at  the  time  of  his  naarriage  to  a  Kaw  woman  was  a  citizen 
Pottawatomie  and  not  a  member  of  the  Osage  tribe — his  children  would,  therefore, 
have  only  such  rights  as  Indians  as  they  might  inherit  through  their  mother.  I 
am  accoraingly  of  ()j)inion,  considering  the  facts  in  the  case,  that  they  are  not  enti- 
tled to  rights  with  the  Osage  tribe  and  recommend  that  the  application  of  Otwin, 
or  Anthony,  James  be  denied. 

Relative  to  the  application  of  Mrs.  Josephine  Thompson  and  her  son,  Charles 
Thompson,  the  records  of  the  Office  show  tnat  the  mother  and  her  seven  children 
and  her  son  Charles  and  one  of  his  children  were  enrolled  as  Kaws  and  were  allotted 
lands  as  such.  Their  minor  children  for  whom  they  ask  Osage  rights  were  born  after 
the  lands  of  the  Kaws  were  all  allotted. 

From  the  evidence  it  appears  that  these  families  have  also  been  reared  and  still 
reside  among  the  Kaws  and  have  never  affiliated  with  the  Osages  or  been  recognized 
by  that  tribe  as  members  thereof.    Such  rights  as  they  might  nave  as  Indians  would 
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therefore  attach  to  them  bs  members  of  the  Kaw  tribe  and  not  of  the  Osage  tribe. 
I  accordingly  recommend  that  the  applications  of  Mrs.  Thompson  and  her  son,  Charles 
Thompson,  be  denied. 

Wet  Moccasin,  or  Mrs.  Fred  Mason,  for  herself  and  her  children  and  grandchildren, 
Mrs.  Rachel  Rowe  and  5  children,  Mrs.  Libbie  Joles  and  4  children,  Mrs.  Birdie 
Bridwell  and  5  children,  Frank  and  3  children,  John  and  3  children,  and  Elmer 
Mason  Tshe  also  applies  for  the  enrollment  of  rertaiu  other  grandchildren  whose 
names  sne  does  not  remember.) 

The  applicant  swears  that  she  is  about  60  years  of  age;  that  her  father  was  a  full- 
blooded  Osage  named  Bigheart  and  her  mother  also  a  full-blood  Osage  whose  name 
she  does  not  know;  that  she  was  bom  on  the  Osage  Reservation  ana  attended  the 
Catholic  school  at  the  Osage  Mission;  that  she  was  reared  by  a  woman  of  the  tribe 
named  Sagv,  whose  husbsmd  was  a  full  blood  called  White  Hair;  that  these  foster 
parents  took  her,  when  she  was  quite  a  small  ^1,  away  from  the  tribe  to  the  northern 
part  of  Kansas,  and  that  in  1861  she  was  married  to  a  white  man  named  Fred  Mason. 
in  support  of  her  allegations  she  submits  affidavits  from  Mrs.  Lucy  Woodham,  Sarah 
Smith,  George  H.  Bellmon,  J.  R.  Foster,  and  William  Bridwell. 

The  agent  savs  that  he  is  of  the  opinion  that  there  is  no  merit  in  the  case  and  approves 
the  action  of  the  O^tge  national  council  in  rejecting  the  applicants.  With  his  report 
he  transmits  affidavits  from  Brave,  66  years  of  age,  Ne  kah  wah  she  tun  kah,  65;  Black 
Dog,  55;  Thomas  Mosier,  64,  and  Frank  Comdropper,  58 — full-blood  Osages— all  of 
whom  swear  in  effect  that  the  allegations  of  the  applicant  are  false. 

As  Mrs.  Wet  Moccasin  Mason  nas  failed  to  prove  by  a  fair  preponderance  of  the 
evidence  that  she  is  of  Osage  blood,  it  ia  recommended  that  her  application  be  denied. 

Weso  Pappan  for  his  minor  children,  Blon  and  Justin,  and  Mitchell  Fronkier  for  his 
minor  children,  Pansy  and  Maud  Fronkier. 

The  applicants  contend  that  they  are  of  Osage  blood,  and  the  evidence  shows  that 
they  are  not  to  excc^ed  one-eighth  Osage  blood — ^their  children  being  one-sixteenth. 
The  evidence  shows  also  that  they  and  their  parents  have  always  afliliated  with  and 
resided  among  the  Kaws,  and  that  thev  have  not  been  considered  as  members  of  the 
Osage  tribe.  From  the  records  of  the  Office  it  appears  that  Weso  Papan,  his  wife,  and 
one  child  were  allotted  lands  with  the  Kaws,  as  were  Mitchell  Fronkier  and  family — 
including  his  children  who  were  living  at  the  time  the  allotments  were  made. 

The  Department  has  held,  as  cited  m  the  case  of  Otwin  James  et  al.  (ante),  that  per- 
sons, belonging  by  blood  to  two  tribes,  who  have  under  its  rules  elected  with  which 
tribe  to  be  enrolled,  and  have  received  their  distributive  shares  of  that  tribal  pn)perty, 
including  allotments  of  land,  are  prohibited  from  receiving  a  double  allotment  or 
drawing  annuities  with  another  tribe.  It  has  been  held  also  that  where  members  of  a 
tribe  receive  such  distributive  shares  of  the  entire  communal  or  tribal  estate,  children 
bom  thereafter  are  not  entitled  to  any  rights  as  Indians,  and  are  citizens  of  the  United 
States. 

As  shown  by  the  evidence,  the  parents  of  the  minor  children  elected  to  take  their 
rights  with  the  Kaw  tribe,  and  have  always  affiliated  and  been  regarded  as  Kaws. 
Further,  they  have  received  their  distributive  shares  of  the  entire  Kaw  tribal  property, 
including  allotments  of  land.  They  would  not  therefore  be  entitled,  imder  the 
Department's  ruling,  to  enrollment  or  allotments  of  land  with  the  Osages. 

By  the  provisions  of  section  10  of  the  undated  Kaw  agreement,  ratified  and  con- 
firmed hy  the  act  of  Congress  approved  July  1,  1902  (32  Stat.  L.,  636),  they  and  their 
then  living  childnm,  having  received  allotmentii  of  land^  became  citizens  of  the 
United  States  and  their  names  were  stricken  from  the  Kaw  tribal  rolls.  Their  children 
bom  thereafter  follow  their  status  as  citizens  and  would  have  only  such  rights  as  thev 
might  inherit  from  the  Kaw  estates  of  their  parents.  Although  pos?8<»8Hing  a  small 
degree  of  Osage  Indian  blood,  these  minor  children  are  citizens  of  the  United  States, 
having  been  bom  to  citizen  parents,  and  are  clearly  not  entitled  to  enrollment  with  the 
Osage  tribe.  It  is  therefore  recommended  that  the  applications  of  Weso  Pappan 
and  Mitchell  Fronkier  be  denied. 

Moses  Plomondon: 

This  man  swears  that  he  is  a  member  of  the  Cree  Indian  tribe,  but  has  never  r<^ceived 
any  benefits  as  such,  and  that  he  and  his  wife,  who  is  alleged  to  be  of  Osag**  blood, 
moved  from  the  State  of  Washington  to  the  0«ige  Nation  m  1873;  and  that  he  was 
adopted  by  the  Osage  council  as  a  member  of  their  tribe.  In  8ui)port  of  his  claimed 
adoption  he  promised  additional  evidence  and  referred  to  testimony  taken  in  1896 
in  tne  ca«e  oi  Virgil  Herard  and  Simon  Clavier,  whose  enrollment  as  Osages  was  in- 
vestigated by  the  Department  at  that  time. 

Tho  testimony  to  which  the  applicant  n^fers  shows  that  he  is  a  white  man  and  was 
illegally  enrolled  with  the  Osage  tri!)e  in  1873,  but  was  properly  stricken  therefrom 
in  1881  by  the  Indian  agent;  and  that  no  record  or  evidence  of  his  alleged  adoption 
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was  ever  submitted  by  him  or  the  Indian  agent  to  this  Office.  The  tribal  council 
lefuses  to  sanction  his  enrollment  on  the  grounds  that  his  alleged  relations  were  not 
known;  and  the  Indian  agent  reports  that,  although  he  had  ample  notice  to  produce 
farther  evidence  in  his  case,  he  failed  to  submit  any.  As  Moses  Plomondon  fails  to 
prove  his  contention,  I  recommend  that  his  application  be  denied. 

Dora  Alexander,  Mollie  Brooks,  Susie  Callahan,  Sampson  Cris^,  Jack  English,  Ro(?a 
Jones,  Anna  Moss,  Henry,  Oliver,  William  and  William  Shattio,  jr.,  Mrs.  Ogeal  Smith 
and  Maggie  and  Ogeal  Smith,  Mrs.  Elizabeth  Tolliver;  Clements,  Frank  K.,  Joseph 
P.jjLaiu»,  Ogeal,  and  Royal  Wilson: 

The  application  of  these  persons  were  submitted  by  Joseph  F.  Wilson,  attorney  in 
fact.  Tney  allege  that  they  are  descendants  of  a  negro  man  and  an  Osage  woman 
named  Ann  Davis,  afterwards  Ann  Shattio,  who  claimed  to  have  been  stolen  when  a 
girl  by  whites  from  the  Osages  and  made  a  slave  in  Missouri,  and  that  she  sub8e€[uently 
purdiased  her  freedom  in  1846  and  went  to  Kansas.  This  testimony  is  entirely  ex 
parte,  and  fails  to  give  the  names  of  the  alleged  Osage  woman's  parents  or  of  any  of  her 
relatives  among  the  Osage  tribe  in  Oklahoma. 

The  agent  reports  that  the  only  one  of  these  persons  he  knows  is  Joseph  F.  Wih*on, 
who  is  related  to  the  applicants,  and  is  a  negro  who  came  from  St.  Louis,  Mo.  The 
national  council  rejects  the  applicants  for  the  reasons  that  they  are  of  the  negro  race, 
and  "that  the  tribe  did  not  have  but  one  or  two  negro  families,  who  both  at  present 
affiliate  witJi  if  and  are  not  related  in  any  way  to  the  applicants. 

As  these  descendants  of  Ann  Davis  have  failed  to  prove  that  they  are  in  any  way 
related  to  the  Osage  tribe  of  Indians  in  Oklahoma,  and  neither  they  nor  their  parents 
have  ever  affiliated  with  that  tribe  or  been  recognized  by  it  as  members  thereof,  they 
are  clearly  not  entitled  to  the  enr(^lment  sought.  It  is  therefore  reconmiended  that 
their  applications  be  rejected. 

Very  respectfully,  C.  F.  Larrabee, 

Acting  Commissioner. 

April  15,  1907. 
The  recommendations  contained  herein'are  hereby  approved. 

James  Rudolph  Garfield,  Secretary. 


Department  of  the  Interior, 
Office  of  Assistant  Secretary. 

Washington^  May  4,  1908. 
Messrs.  Kapfler  &  Merillat,  Washington,  D.  C, 

Sirs:  In  reply  to  your  letter  of  April  30,  I  inclose  you  herewith  a  report  from  the 
OommiBBioner  of  Indian  Affairs  whicn  will  give  you  the  desired  information. 
Very  respectfully, 

Jesse  E.  Wilson,  Assistant  Secretary. 


Department  of  the  Interior, 

Office  of  Indian  Affairs, 

Washinrjtonj  May  £,  1908. 
The  Sbcrbtary  of  the  Interior. 

Sir:  The  Office  has  the  honor  to  acknowledge  the  receipt,  by  your  reference,  for 

report,  of  a  letter  dated  April  30,  1908,  from  Messrs.  Kappler  &  Merillat,  attorneys  at 

law,  of  this  city,  who  refer  to  Senate  resolution  No.  70,  for  the  enrollment  of  37  persons 

with  tiie  Osage  tribe,  and  ask  certain  information  for  use  in  connection  with  the  case. 

Their  questions  are  answered  seriatim,  as  follows: 

1.  There  were  many  applications  pending  at  the  time  of  the  passage  of  the  act  of 
June  28,  1906  (34  Stat.  L.,  539),  known  as  the  Osage  allotment  act,  other  than  the  37 
cases  mentioned  in  the  Senate  resolution  referred  to.  The  attorneys  were,  on  April  30, 
furnished  a  copy  of  a  decision  of  the  Department  dated  April  15,  1907,  rejecting  the 
applications  for  Osage  enrollment  of  89  persons,  including  some  of  the  37  named  in  the 
Senate  resolution. 

2.  The  Osage  bill  was  prepared  by  the  Osage  Indians  and  was  brought  to  this  city 
by  a  committee  acting  on  behalf  of  the  tribe.  The  Office  carefully  considered  the  bill 
as  presented  by  the  Osage  committee  or  delegation,  and,  with  some  immaterial  changes, 
0U omitted  it  to  the  Congress.  The  provision  therein  repealing  the  act  of  August  15, 
18W  (28  Stat.  L.,  305),  was  in  the  bill  when  it  was  submitted  by  the  Osages  and  was 
mot  changed.    At  the  time  the  bill  was  consid  red  the  Ollice  believed  that  the  pro- 
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vision  for  the  repeal  of  the  act  referred  to  was  included  for  the  purpose  of  closing  the 
Osage  tribal  rolls  and  settling  the  allotment  question  without  furtner  litigation.  It 
knows  of  no  other  reasons  why  the  act  of  August  15,  1894,  allowing  an  appeal  to  the 
courts  by  applicants  all^ine  to  have  been  unlawfully  denied  of  allotments  with 
an  Indian  tribe,  was  repealed. 

3.  As  requested  bv  tne  attorneys,  there  is  inclosed  a  copy  of  the  list  transmitted 
August  16,  1906,  by  the  United  States  Indian  aront  of  the  Osage  Agency,  of  the  names 
of  244  persons  charged  by  the  principal  chief  of  tne  tribe  with  being  on  the  rolls  through 
fraud,  such  list  having  been  furnished  in  accordance  with  section  1  of  the  Osage  allot- 
ment act. 

4.  The  Office  has  no  copy  of  the  constitution  of  the  Osage  Nation  which  can  be  fur- 
nished the  attorneys  as  requested .  They  have  in  person  been  allowed  to  use  the  bound 
volume  of  the  laws  of  the  Osage  Nation,  and  it  is  understood  that  they  will  make  copies 
of  such  parts  thereof  as  they  may  wish. 

5.  In  answer  to  their  request  that  they  be  furnished  also  with  any  decisions  or 
opinions  of  the  Department  bearing  on  the  subject  of  the  applications  of  the  persons 
mentioned  in  Senate  resolution  No.  70,  the  Office  has  to  say  that  they  have  heretofore 
been  furnished  copies  of  the  reports  made  to  the  Department  on  the  resolution  men- 
tioned and  a  copy  of  the  decision  of  the  Department  dated  April  15, 1907,  rejecting  the 
applications  of  89  persons  for  Osage  enrollment.  These  letters  contain  the  dedsiona 
desired. 

Very  respectfully,  C.  F.  Larrabee, 

Acting  Commianoner, 

Peraons  charged  with  being  on  Osage  roll  by  fraud. 


Name. 

Sex. 

ReUtion. 

Age. 

Cynthia  Alberty 

Femsle 

do 

Head 

reort. 
SO 

iJude  Alberty 

DauKfater 

Head 

16 

Oeoitn  AlbertT 

Male 

Female 

19 

Jane  Appleby 

do 

79 

James  B.  Atkins 

Male 

do 

22 

John  D.  Atkins,  Jr 

do 

do 

19 

Elizabeth  Baylis 

Fenuile 

do 

98 

Charles  D.  Baylls .    ....  ... 

Male.. 

..  ..do 

19 

Harry  Baylis 

do 

do 

22 

Mary  J.  Brown 

Femnle 

do 

99 

Edith  B rown 

do 

Daughter 

Son 

13 

Louis  M.  B  rown 

Male 

Female 

do 

11 

Elsie  F.  Bruce 

Head 

86 

Bessie  Bnioe 

Daughter 

19 

Louisa  Bruoe..... .            .        

do  .  . 

12 

Lena  B  ruoe 

do 

do 

10 

Adelbert  Bruce 

Male 

do 

Son 

15 

William  riem 

Head 

28 

William  1>.  Clem 

..  ..do 

Son 

6 

John  E.  Clem 

do 

do 

6 

James  A .  Clem 

do 

do 

2 

Frantz  Clem 

do 

do 

tf 

James  J .  Clem 

do 

Head 

Jessie  M.Clem 

Female 

Male 

.do 

Daughter 

Son 

10 

William  H.Clem ;.... 

8 

James  H .  Clem 

.do 

7 

fiallle  J.Clem 

Female 

.do 

Daughter 

Head 

s 

Ida  Cottiiigham 

20 

Isaliella  Fuller  Crouse 

do 

do 

Son 

40 

Earl  Crouse 

Male 

Female 

Male 

do 

14 

Laura  I .  Crouse 

Daughter 

Son 

10 

Stephen  M .  Crouse 

7 

DaJlaa  Crouse 

Head 

20 

Rebecca  Jane  Darnell 

Femnle 

do 

do 

Daughter 

IfPiid 

43 

Anna  V.  Vadney 

15 

Julia  Edwards 

.do 

40 

Alex  Qui nton 

Male 

Femflle 

do 

Soil . 

17 

Julia  Quinton 

Daughter 

V.V.Ao'.'.'.V.'.'.'. 

do 

Head 

14 

Agnes  Quinton 

10 

Pearl  C.  Quinton 

do 

8 

Elnora  Quinton 

do 

4 

Simon  Fronlcler 

Male 

Ferns  le 

do 

84 

Florence  Fronkler 

Daughter 

10 

Blanche  Fronkler 

s 

Benjamin  Fronkler 

Male 

do     .. 

Son 

4 

Thomas  Fuller 

Head 

25 

Lewis  B.  Fuller 

do 

Son 

ti 

Charles  Fuller 

do 

llead 

Louis  Fuller 

do 

do 

31 

Andrew  B.  Fuller 

do 

Son 

4 
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Name. 

Sex. 

RelaUon« 

Age. 

Agiwff GroTM .  ..                    . 

Female 

do 

Head 

reor*. 
24 

Suaan  IJarlow ] 

do 

44 

Qraoe  Harlow 

do 

Daughter 

15 

Belle  M.Harlow.  .                                                   

......do 

12 

Charles  C.  Harlow 

Male 

do 

Son 

g 

Willie  Haynie  (Mary  Haynfo) 

Stepson 

He£l 

Daughter 

Son 

11 

AddtaeSarvey..^...!:...  .V..... :::::::::::::::.::....: 

Female 

do 

25 

Myrtle  Herridge 

17 

Joseph  Berridge 

Male 

Female 

do 

15 

LuhiHerridge 

Daughter 

Head 

12 

EUeo  Hilder brand 

59 

Susanna  IlUderbrand 

do 

do 

18 

RIcbar  Hilderbrand 

Male 

do 

27 

Dayid  Hilderbrand 

do 

do 

33 

Nancy  Hilderbranfi 

Female 

Male 

Female 

do 

Daughter 

Head 

Daughter 

ft 

J#m««  TTnrt«rhrfltirl 

87 

Rose  Hilderbrand 

17 

Letitia  Hilderbrand 

14 

Susan  Hilderbi^nd 

do 

do 

12 

Oranzonia  U  ilder  brand 

do 

do 

11 

Dioha Fndf>rbrftTid  _, ,,, 

do 

do 

6 

Ruby  Hilderbrand .  .»..       ^  .  ^  .  . 

do 

do 

ti 

Joseph  H  ilder  brand 

Male t 

do 

Head 

Frank  Hild«rbrand 

Son 

8 

Jasper  HoUoway 

do 

Head 

64 

Sarah  Holloway 

Female 

do 

18 

Frank  Tf  niiowAy , , .  - 

Male 

do 

21 

liilton  HollowaV .            

do 

.  ..do 

23 

Andrew  L.  Holloway ; 

do 

Son 

3 

Olita  M.  HoUoway 

Female 

Male 

do...... 

Daughter 

Head 

A 

Peter  Javine 

Benjamin  H.  Javine 

Son 

17 

Basread  Javine 

do 

do 

15 

Viola  M.  Javine 

Female 

do 

Daughter 

do 

12 

Ople  Javine .-. 

ft 

Roy  B.  Javine...... 

Male 

do 

Son 

Jnhn  Jay  inn , 

Head 

Daughter 

61 

Ollie  Javine 

Female 

do 

16 

Andrea  Javine 

13 

Ore  E.  Javine 

do 

do 

12 

J  osn>h  Javine 

Male 

do 

Son 

0 

Anthony  Javine 

Head 

10 

John  Javine 

do 

..do 

24 

OeorseM.  Javine 

do 

Son 

2 

Earl  TThomaii  Javine. 

do 

..do 

« 

liAura  J  ones 

Female 

Male 

Head 

CbariMT^b^rfi^....,. 

....do 

86 

BaxelLabadie 

Female 

Male 

do 

Daughter 

Son 

8 

IPrAnkT^bf^iA....... 

6 

Alvin  L.  Labadie 

do 

4 

NIta  Labadie 

Female 

Male 

P*emale..... 

Daughter 

Head 

4 

WlUfam  H.  Labadie 

21 

Ella  Labadie 

.do 

10 

Frederick  Labadie 

Male 

do 

Son 

16 

Ernie  Labadie 

do 

15 

Joseph  Labadie 

do 

do 

13 

Edward  J^badie 

do 

Head 

40 

Milton  Labadie 

.      .do.... 

Son 

g 

RoseM.  Labadie 

Female 

Male 

do 

Daughter 

Son      

6 

Robert  E.  Labadie 

3 

Charles  W.  Labadie. 

do 

1 

Frank  Labadie 

do 

Head 

45 

0.  B.  Labadie 

do 

Son 

14 

Paul  P.  Labadie 

do 

do 

11 

John  Labadie  

do     . 

Head 

10 

Albert  Lombard 

do 

do 

60 

Irene  Lombard 

Female 

do 

Daughter 

14 

Bessie  Lombard 

12 

Robert  A.  Lombard 

Male 

Female 

do 

^on 

4 

Clara  Lombard 

Head 

20 

Nina  Lombard 

do 

18 

John  Lombard 

Male 

do 

22 

Qeoiige  W.  Lombard 

do 

do 

27 

John  E.  Lombard 

...  .do 

do 

20 

Walter  Lombard 

do 

do 

28 

Lncv  Lombard 

Female 

do 

Dauehter 

5 

Lois  Lombard 

3 

Sftoiie  Lombard. 

do 

do 

2 

Olive  C.  Lvman....... 

do 

Head 

48 

PAUlS.Lyman 

Male 

.....do  ......•• 

40 
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Penoru  charged  with  being  on  Osage  roU  hy  frmid—Coniianed. 


Hame, 

Bvx. 

RelaUon. 

A«e. 

AifliBft  Ltdiihi                  ..            ..  ..^^.. ........... . ■,-- 

FonalA,.... 

.».*.do ...... 

Daughter-.... 

CAT^lfvOh  LrVrn&ti                                              ^^   ^^     ..*  ^«4..«».«. ......* 

1 

Arthur  J.     T^TT'l'"*%n.,„,  ...r  .^ir.ii      T-T-T-.r     ^r      T      T-                         ----     .- . 

MAla 

.,...do...... 

Head 

3« 

Jflsuj'h  Uaclccy*. .......... ........»............^-.-..^^.--i><.-<** 

....do 

38 

EviiMa£kej......,,«4,.-ip— ,.i_.....--.--.*...-o...........----i>. 

FraiaJe 

do 

Daueblar 

» 

T^nn^  MacIt^J      ..^n............ ..****.«.--*. ^ ^. -_......»>..«*... 

i 

Griirf  M Bckpy.. .*♦ i>.. ,>^... .*........**..■>... ..-i.-.--i>>« 

do. 

.....do. ....... 

2 

Warf^ni  T  MackeT,.,,.,^.,,,,. .,._,.,_. i,^*i^.,i...di.ik. ..*..... 

Male 

.....do 

Fnn 

^ 

William  B.  MufkeT—  ..... .„—.-......— ^ ..—_**_«..,. 

Eitttd 

CeefllU  Mafik^jy ,*,-^,_*__.. ......*.. ...—., „ 

F(Hn*le 

do 

Uaiwhter 

& 

Berth*  U,  Markex,,..,. ,.,........, , *..-* 

1 

Qrov^r  Utickey  ^.^^.^^ -_--. «.,......,..,,_.,,^. _.—_.«.. 

Mftlo 

do 

H«d. 

20 

Aloj(  y  art  In... ,.._^..,,^.^.__^.__..^^^^ , ,....,., 

do.. 

ea 

fififtha  Martin ._ * ^. ...... 

FanAtn..... 

Male 

do 

Daughtar..,,. 
Head......... 

11 

Lonihard  bFsrtlii<....«...._« ., ^.. 

» 

Lee  MartiB.....p.. ^, ,., ,.,.,__«..._.... 

.....do........ 

^ 

Jane  1^.  MArtln.      ^^.  ..................................._. ^-,». 

Femaia,.... 

Mal« 

Femala...,. 
Mal« 

do 

Daughter 

Son...... 

a 

Edj^ar  E,  Mailrlci,..*.,,.....^...........^ ^. .....*, 

& 

liCinbJe  Martin ....................._..............--....-_ ... 

Daushtar 

Head.....  ... 

A 

l^tnerT  Mftrtln 

£& 

John  D.  M&rtin............^— ......*.._.,..._....... 

gflO 

d 

Ell«n  lloD*nJeJ....... ..,„... _ 

Female..... 

Ualii 

Femjil* 

Male........ 

Fenule..... 
„„,do.. 

Mend. ........ 

Piwlertek  W.  MoDsnlel.: .,...-..„ 

Soo 

10 

EmmA  MjcQuth  ..^,.4..,.,.^,,.., 1,., .^p..., -.,-...--...---_ .....i, 

Head. ....... 

37 

.Toho  W.  MeGath *,..,. .,,. 

Son , 

9 

Ellen  McCkjmb... - ........__._....___.................. 

Hud 

^ 

Jrssle  McConib ^  +  _.. , ^.. ...,.,^...__..,,.^. _.,.,. ,*^.. _.__.,. 

Daughter..,.. 
goti 

H 

Wmiflitl  M.  McC^mb,, - 

Male 

Femala . 

do 

s 

Gladyal.M^t.!ninh _^^ ,....,,._ ip__*,_,.*...^."_.___^*. 

Daiwhtar.,... 

A 

RAX:bel  B*  lieComb... 

S 

Na*omft  A.  MflComb, 

.....do 

MbIp 

do 

do........ 

Head 

tf 

Fired  Aloncmvle 

.....do 

m 

Henry  Monffarifl ......^ .... ...... .^-._.--.,_ir--.---..T 

do...... 

.....do 

31 

Benria  E.  Uonjcmyle.......... 

Female 

Mala........ 

do...... 

Daughter.,... 

2 

John  Mon<>favl«,,^^. ....,..,.......^.,,.. 

19 

John  N.  Moncravlfl ^ .,^«,, .,__,_,.*.*.___., _*^._.,_,,^^....,,,,» 

Son .„ 

» 

Akxjindot  TdorKTfiYl*.. ,,,.,.,.,.,... ., 

....do 

do 

7 

Baradfl  Mnarravio ........ -...........^.....i^.**,^-. ..,.,.,, 

Faanule 

do 

do...... 

.....do...... 

DaiiHhter..... 

.,..:jo., ...... 

do 

Head... 

t 

VivlinL.  MoncTavie. 

Annu  Atiitii  Motieravle .... 

CSertrnie  Murphy __._...___. ^_ _.__,, ^r,, ,,,.... 

AlliC  .\f  urpLy..,...,,..,,....^^.,.,.... ...,.-......^.___.. 

do 

do 

22 

KJlr-ulnf^tn  Murpby *..,...... .__.,,^. .,...., 

.....do...... 

.„„do 

30 

Netl I**  Murphy. .-_.,..-., 

.....do...... 

{i^"S''^f::::: 

le 

WlUliim  MLisiiTmve.. , 

MalB... 

....do...... 

2» 

Carf  IL  MuH^rove .....-........_.,_,..,. .-,..,...,.... 

gon ..,,.„ 

1 

wmiB  Kllft  Mnjisfrove... ......_....!! 

Female 

Male........ 

do...... 

Danahter 

Head 

A 

Joiieph  I'pfrier. .^*. ..*-—,..,.,.....,.... 

fiiminol  PerriliJr.. __. .,.,.....-..,-.........*_.._.. 

.....do... 

» 

1.160  Perjler......,,.,....................'..............^.,..,.,., 

do 

do ,.„ 

2a 

JjLTne'ii  Perrler, .»........-.- ................................ 

.....do...... 

do, ... 

u 

John  T.  Terrier. ._.......,,,„,,. ........._,.._..._.__..__,, 

do 

gOQ .._„ 

13 

Jiino«  F.  Pefrier... ...... ___._..... ...-,, 

„,.,do .. 

..  ..do........ 

A 

Napoleon  I^erftef. .._,.,.„...«...,.............. .......  ..    . 

.....do 

Head.......  . 

4ft 

LciijIa  F,  Perrlor., ,........__.._,,_.___.., ,,,1^,11,1^!! 

do .. 

Soo 

IT 

Nlnji  Pcrder.,.. ...-., ^,_,„.,„.,.. 

Femala 

Mule 

do...... 

DHughUr 

Hon.. ,... 

11 

Leo  Terrier., , ...^r..^*....,. 

12 

ppter  Terrier.......... _ ....—...,.... ................. 

....do........ 

9 

Lota  Terrl*y. 

Female 

Male........ 

do 

do. . 

.....do...... 

do.-^— 

do...^.. 

^0...... 

„..^do 

Daughter..... 
Son.. 

S 

Owen  Perrler............... ......__._. ^.. ,._,,.... 

4 

Thomas  Perrier. ....-♦., .,,...,.,,,.....,.„........„ 

Jlead ,. 

22 

Boy  e.  Ferrier........ ..........*_........„.....,. , 

BOQ. 

ti 

Eug*?ne  Tcrripf ...,....,..,,..„.*.....,. 

Head,... 

Hay  L.  D.  Terrier...... ............_....,. 

Sod 

a 

FmnkJIo  Qulrtton ^. ^ 

Head 

Rithiird  M/irtlD ,.,. ,.. 

ClaurJe  Martin,- 

..,.-do ... 

Hon.. 

g 

Jane  R.  ItBlrdon....,,.,.......,,,.......,,.....,.,. 

FemaJa 

MhIo 

fr>mftk) 

M^ito 

tVmaie 

Millie... 

.....do.,.. 

Head 

47 

LhiuIa  Miller  Ralrdou, ........................... ......,„,.* 

t^on... 

17 

Idii  Itrtlrtlon, ...... ....-...., ....«....,..._.,«.,,.,..... 

DauKiitar 

.^i^n... .... 

14 

WenJiill  RAlrdon.. ....-,, 

0 

Ei]?.ii>*?th  rii>«CK... .-......-.., 

Head 

ih^ 

...do.. 

Sort.  .^.      ^ 

23 

A  r>t  w1nei  fi^irimATi      ,    .        ^^^  ^^-.,^^^     T,rrw..x..... 

33 

John  Hoaa.... ...........►._.......... -,^ 

ei 

Flovd  ¥.  Rom 

.....Uo*. 

9 

Oeofge  Siplhy  .^. ,.,»,,....,,..*.*...„..,. ........,.....^. 

.do....... 

Hcnd ..,, 

3d 

Jnhn  H.  Steven*... 

.....f]o.„. 

do 

Dunfihtar.,... 

HPHfl. 

Daughtar. 

40 

Mildred  V.  dlevcnl....... ., „.....^.„ 

remit  te,.-.. 

do 

...,,do..„.. 

2 

MAddine  Sloven*.. 

Mary  Biawoui ... ^ „,.. 

64 

12 
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Nam*. 

Sex. 

Relation^ 

Age. 

James  E.  Taylor 
John  F.Taylor.. 
Hiram  Taylor... 
Fanny  Taylor... 
Agnes  Taylor... 

Frederick  D.  Tur 

Granddiildren  of  Ellen  Hllderbrand 

fMale....:... 

....do 

....do 

PAmola 

Orphan 

do 

do 

Years. 

,^ 
11 
8 
8 
ft 

ner 

do 

do 

I. ...do 

Male 

Female 

.do 

do 

Bon 

3 
11 

Hary  B.  Turner. 

Head 

24 

AgffCe  Ware. 

.    .do 

86 

JuMWam . 

do 

Dauehter 

la 

NaiMsy  Ware 

do 

10 

Aggie  Ware 

do 

do 

8 

BosaL.  Ware 

:::::do;::;:: 

do 

6 

Henry  H.  Ware 

Male 

do 

Son 

4 

David  Ware 

do 

s 

Paul  Wheeler 

do 

Head 

84 

IfenrittJ.Wheele 
Geneva  Wheeler. 
Xfaner  Wheeler.. 

r 

do 

Son 

8 

Female 

Male 

Femnle. . . .. 

Daughter 

Head 

a 

27 

Abna  Wheeler 

do 

20 

AnnaWheek^r 

..do 

do 

28 

LaTaria Brook.  .».x.„x.  . 

do 

do 

20 

Sotaa  Wheeler 

.do 

do 

20 

Mary  Wilson 

do 

do 

28 

WO&un  E.  WUso 
JnllaK  wUfAn.. 

fi 

Mak« 

Female 

Mate 

Femate 

do 

Son 

0 

Daughter 

Son 

7 

R#n1le  Wllifon .... 

0 

AMry  wiiiinn... 

Daughter 

Head 

2 

Balhe  Hooper 

85 

Mary  Hooper.... 

do 

Daughter 

Head 

12 

Clara  Blflniup 

do 

48 

AndfewW.  Siggl 
George  Hilderbra 

08 

Mate 

do 

Son 

16 

nd 

Head 

28 

Now,  when  it  comes  to  going  back,  with  the  strong  inducement  that 
IB  here,  to  prove  that  persons  had  Osage  blood  ^ars  ago,  I  think  the 
opinion  of  the  Court  of  Claims  in  the  case  of  Whitnure,  trustee,  v. 
Tne  Cherokee  Nation  et  al.  (30  Ct.  Cls.,  146)  is  very  apropos.  The 
court  said: 

The  court  believes  that  the  roll  affords  the  best  evidence  which  exists  or  which  can  be 
procured.  The  large  amount  to  be  received  by  every  individual  complainant — more 
than  $250  for  each  person,  more  than  |1,000  tor  every  family  of  the  freedmen — the 
unsettled  state  of  the  country,  the  scattered  character  of  the  population,  the  remote 
places  in  which  they  live,  ancl  the  remote  dates  to  which  the  investigation  must  extend — 
from  1866  to  1894 — are  conditions  which  offer  the  strongest  inducements  to  fraud  on  the 
one  side  and  to  intimidations  and  discriminations  on  the  other.  It  may  be  that  the 
Wallace  roll  was  extended  beyond  the  true  number  of  the  persons  entitled  to  be  placed 
thereon,  but  if  it  was,  the  fault  was  with  the  Cherokee  Nation,  who  could  have  con- 
tested every  name  that  was  placed  upon  it,  and  who  had  the  means  of  exposing  every 
error  that  may  have  existed ;  and  the  United  States  spared  no  pains  to  make  the  roll  a 
true  exhibit  in  the  case.  The  court  believes  that  the  difficulties  in  arriving  at  a  true 
reeolt  which  existed  then  will  be  greatly  multiplied  now. 

If  that  were  true,  as  stated  by  the  Court  of  Claims,  then  how  much 
truer  it  is  of  the  existing  state  of  affairs  here  where  you  have  the  case 
of  applicants,  many  of  whom  are  claiming  relationship  to  a  woman 
who,  according  to  the  decision  of  the  Department  and  the  official 
records,  died  about  1833  or  1834,  where  it  means  from  fifteen  to  thirty 
thousand  dollars  to  be  an  Osage,  and  where,  as  I  am  reliably  inf ormea. 
the  attorneys  who  prosecute  tne  case  have  contingent  contracts  or 
60  per  cent  of  whatever  is  recovered. 

I  say  that  the  inducement  is  exceedingly  great,  and  I  say  that  when 
the  committee  comes  to  consider,  as  it  will  consider,  the  fact  that 
Bome  of  these  persons  who  are  attorneys  in  fact  for  the  applicanta 
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are  asking  you  to  consider  their  affidavits  or  their  statements,  <>ji 
questions  or  fact  as  to  bloody  you  are  entitled  to  take  them  as  every 
court  does,  as  having  the  weight  of  depositions  of  interested  persons. 
When  it  comes  to  the  question  of  fact,  I  desire  to  call  your  attention 
to  the  record  on  page  49  of  the  Osage  Annuity  Roll  contests,  and  I 
will  oflFer  in  evidence  an  extract  from  that. 

The  Commissioner  of  Indian  Affairs  found  that  this  Susan  Larine, 
through  whom  a  large  number  of  these  appUcants  are  claiming,  as  a 
matter  of  fact  died  in  1833  or  1834.  and  the  Commissioner  of  Indian 
Affairs  says  that  **this  is  true  as  snown  by  the  records  of  our  office 
showing  payments  to  the  guardian.''  So  we  have  the  documentary 
evidence  of  death.  With  that  documentary  evidence  in  the  record, 
with  the  case  in  that  situation,  some  of  these  parties  claiming  through 
Susan  Larine  offer  testimony  of  persons  who  say  they  met  her  in 
the  forties — 1844  or  thereabouts.  Now,  those  persons  who  said 
that  they  met  Susan  Larine  can  not  be  mistaken  merely  as  to  the 
date,  because  these  two  witnesses  were  not,  as  a  matter  of  fact, 
bom  at  the  time  Susan  Larine  died,  namely,  in  1833  or  1834,  one 
of  them  not  being  bom  until  1834  and  the  other  one  not  until  1837. 
You  find  in  the  records  a  reconcilement  possibly  of  their  statement 
and  Ukewise  of  the  difficulty,  when  it  comes  to  tracing  relationship 
back  to  the  distant  past,  when  you  find  one  other  person  taking  the 
stand  and  testifying  that  there  was  a  Susan  Larine,  or  a  woman  of 
that  name,  who  he  knew  about  1847,  and  that  that  Susan  Larine 
was  not  an  Osage  at  all,  but  was  a  Creek  Indian  in  Missouri. 

We  have  that  situation  and  you  begin  to  see  the  difficulties.  You 
have  a  person  who  has  never  been  in  the  Osage  country,  and  who  has 

Sown  up  perhaps  to  be  forty  or  fifty  years  oi  age,  and  perhaps  whose 
ther  was  not  m  the  Osage  country,  but  who  claims  to  have  known 
pe;)ple  who  lived  in  1825 — seventy  or  eighty  years  ago.  With  tliis 
strong  inducement  that  is  held  out  of  an  enrollment  being  worth 
$30,000,  they  are  coming  here  and  asserting  a  right  now  at  this  late 
date  to  participate  in  the  distribution.  Whenever  in  the  past  these 
persons  nave  come  before  the  Osage  council  the  council  has  con- 
sidered all  these  facts.  That  council  is  able  to  arrive  at  a  just  con- 
clusion. It  is  stated  here  that  the  only  reason  upon  which  the  council 
denies  the  right  of  enrollment  is  that  they  do  not  want  to  make  any 
more  Osages.  I  say,  upon  the  authority  of  the  council,  and  upon  the 
authority  of  their  minutes,  that  that  statement  is  not  correct.  The 
Osages,  wherever  those  persons  have  applied  for  enrollment — and 
this  is  true  of  what  they  did  fifteen  or  twenty  years  ago  when  enroll- 
ment was  not  worth  very  much,  and  they  had  not  found  oil,  and  the 
lands  were  not  so  valuable,  and  it  was  not  knowTi  to  be  of  so  much 
account  as  it  is  to-day — the  Osages  would  go  back  to  the  old  men  of 
the  tribe  and  the  councilors,  inquired  to  find  out  if  the  persons  had 
any  Osage  blood,  and  to  whom  they  were  related,  and  if  they  foun<i 
that  they  had  Osage  blood  and  if  they  presented  evidence  of  their 
good  faith  and  intention  to  live  with  the  Osages  in  the  future,  then 
frequently  the  Osage  council  acted  favorably  upon  their  applicntion 
for  enrollment.  Tms  brings  us  to  what  is  called  tne  '*Clem  case."  The 
Clems  came  to  the  Osage  country  along — I  may  be  wrong  as  to  the 
dates,  but  along  about  1889 — and  application  was  made  for  citizen- 
ship. The  eviclence  is  undisputed,  it  is  admitted,  that  the  Clems  paid 
some  of  the  then  members  of  the  Osage  council  a  bribe.     It  is  admitted 
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that  some  witnesses  were  bribed.  I  will  withdraw  the  statement  so 
far  as  sa;^ng  that  it  is  admitted  that  they  were  bribed  is  concerned. 
It  is  admitted  that  money  was  given  the  councilors  and  witnesses,  but 
it  is  attempted  to  be  explained  upon  the  ground  that  they  had 
rendered  some  services  as  interpreters,  or  something  of  that  kind. 
But  money  was  paid,  and  it  is  admitted  to  have  been  distributed  by  a 
leading  member  of  the  council  to  the  councilmen.  In  that  situation 
the  person  was  admitted,  claiming  by  descent  a  long  way  back. 
Through  the  payment  of  the  money  they  got  him  upon  the  roll. 

Having  obtained  an  entry  upon  the  roll  by  the  payment,  as  is 
admitted,  of  money  to  the  councilmen,  some  dispute  or  trouble  sub- 
sequently arose  over  the  claim  that  the  agreement  had  not  been 
entirely  lived  up  to,  and  the  fact  of  this  payment  of  money  to  the 
councilmen  came  out.  There  was  no  question  that  the  money  had 
been  paid.  That  was  true  absolutely.  Finally  it  was  held  by  the 
Department  as  to  one  of  the  parties,  a  woman,  that  she  may  have 
thought  that  this  payment  of  $300  was  a  usual  and  customary  thing 
for  getting  on  the  roll,  and  that  it  was  not  intended  for  bribe  money; 
it  had  been  paid, but  it  had  not  been  shown  beyond  question  to  have 
been  paid  for  that  purpose. 

That  case  was  passed  on  and  the  authorities  and  the  agent  of 
the  nation  were  all  in  favor  of  the  disenroUment  of  the  claimants  on 
the  ground  that  the  enrollment  had  been  procured  by  fraud  and  cor- 
ruption, and  that  they  had  no  Osage  blood.  Both  of  those  findings 
were  made.  The  matter  came  before  the  Commissioner  of  Indian 
Affairs  and  he  likewise  so  found.  When  it  came  before  the  Secretary 
of  the  Interior,  however,  there  it  was  held  that  they  would  give  them 
the  benefit  of  the  doubt,  and  while  the  money  may  have  been  paid  to 
a  person  and  a  number  of  councilmen  had  got  it,  nevertheless  they 
would  not  strike  off  those  persons,  because,  the  Osages  having  once  put 
them  upon  the  rolls,  of  course  those  rolls  were  to  be  taken  with  the 
burden  against  the  Osages;  hence  the  Clems  managed  to  get  through. 
Meanwhile,  between  1896  and  1906  a  good  bit  or  this  information 
came  to  light, and  when  the  bill  providing  for  allotments  was  sent  up 
here  it  provided  that  there  should  be  a  right  in  the  Osages  to  try  the 
cases  or  any  persons  who  had  gotten  on  by  fraud,  and  if  it  were  found 
that  they  were  not  entitled,  that  then  they  should  go  off  the  rolls. 
The  Osages  had  no  attorney  to  represent  them.  The  bill  was  intro- 
duced, a^d  it  was  so  reported,  as  the  print  reported  by  Mr.  McGuire,  I 
beUeve,  shows. 

It  came  over  to  the  Senate  in  the  closing  days.  The  persons  who 
were  seeking  to  put  applicants  on  the  rolls  succeeded  m  procuring 
two  amendments.  Perhaps  the  force  and  effect  of  them  was  not 
fully  considered,  at  least  the  Osages  did  not  have  a  hearing.  By 
those  two  amendments,  in  the  first  place,  it  was  provided  that  there 
should  be  a  reconsideration  of  all  cases  pending  at  the  date  of  the 
final  passage  of  the  act,  and  agreed  upon  between  the  Government 
officers  and  the  Osages.  The  first  bill  provided  they  were  to  recon- 
sider cases  pending  at  the  date  of  the  mtroduction  of  the  bill.  By 
that  change  of  the  date  the  act  was  broadened  and  those  persons  who 
were  watching  affairs  rushed  in  some  stock  or  formal  applications  to 
have  their  cases  pending.  Furthermore,  there  was  an  additional 
amendment  limiting  wliat  you  might  do  under  the  provision  with 
relation  to  fraud. 
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The  ordinary  doctrine  is  that  you  can  impeach  for  fraud  at  any 
time  and  wherever  shown,  and  every  decision  of  eveir  court  that  1 
know  of  says  that  in  fraud  cases  a  wide  latitude  should  be  given  in  the 
introduction  of  evidence.  Our  court  of  appeals  of  the  District  of 
Columbia  has  so  held  and  the  Supreme  Court  of  the  United  States, 
and  practically  all  of  the  States  nave  so  held.  But  in  the  closing 
days  somebody  succeeded  in  getting  an  amendment  through  in  which 
it  was  provided  that  the  Osages  could  remove  only  for  fraud  upon 
newly  discovered  evidence. 

The  matter  came  up  and  again  it  was  found  that  those  people  were 
not  of  Osage  blood;  that  they  had  no  Osage  blood,  ancf  likewise  it 
was  foimd  that  this  payment  of  money,  which  it  was  adnutted  had 
been  given  to  the  several  members  of  that  coimcil  and  distributed  by 
one  of  the  leading  members,  was  bribery  money,  and  that  certain 
vdtnesses  had  been  bribed  to  give  testimony^  and  the  payments  to 
those  peoi)le  were  admitted,  as  I  say.  What  it  was  done  for  is  the 
onJh^  question. 

^nator  Sutherland.  How  many  cases  are  there,  in  your  opini<Mi, 
upon  the  rolls  that  ought  not  to  be  there  because  of  fraud? 

Mr.  £[apfleb.  The  chief,  under  the  act  of  1906,  certified  244* 

Mr.  MiLLABD.  I  would  think  probably  125. 

Senator  Sutherland.  Still  remaining  upon  the  rolls! 

Mr.  Millard.  Yes,  sir. 

Senator  Curtis.  They  are  the  same  cases  that  were  tried  by  the 
Secretarp"  of  the  Interior? 

Mr.  1o:rillat.  Yes,  sir. 

Senator  Sutherland.  How  many  altogether  were  enrolled? 

Mr.  Millard.  Twenty-two  hundred  and  thirty  as  the  full  wiroll- 
ment,  including  Mrs.  Appleby. 

Senator  Sutherland.  The  opinion  of  the  nation  is  that  120  are 
fraudulently  upon  the  rolls? 

Mr.  Millard.  Yes,  sir. 

Mr.  Merillat.  I  would  like  to  ask  this  question  of  the  agent,  Mr. 
Millard,  how  many  all  told  were  contested? 

Mr.  Millard.  Two  hundred  and  forty  odd. 

Mr.  Merillat.  The  fact  is  that  as  to  the  great  mass  of  them  there 
was  no  contest  at  all;  everyone  admitted  that  they  were  Osages. 
They  had  been  there  all  the  time  and  they  were  admitted  to  be  Osages. 

When  the  matter  was  presented  the  attorneys  for  those  persons 
who  were  alleged  to  be  fraudulently  upon  the  rolls,  themselves  en- 
deavored to  prevent  the  opening  up  of  the  cases  by  the  allotting 
commission  on  the  ground  that  there  was  not  sufficient  newly  dis- 
covered evidence  to  open  up  the  cases  at  all. 

Senator  Sutherland.  In  a  general  way,  in  what  did  the  fraud 
consist? 

Mr.  Merillat.  The  fraud  consisted,  in  a  general  way,  in  bribing 
witnesses  to  perjure  themselves  and  in  bribing  members  of  the 
council  to  admit  persons  to  enrollment,  the  council  men  getting  a 
specific  amount,  as  it  is  claimed,  and  in  some  instances  they  were  to 
get  so  much  per  quarter  for  admitting  the  persons  to  the  rolls,  and 
Ignoring  the  tact  that  when  they  admitted  the  persons  to  the  rolls 
of  course  they  really  took  from  themselves  something. 

Senator  Sutherland.  In  any  of  those  cases  where  any  such  fraud 
existed  as  would  authorize  a  court  of  eauity  to  set  aside  a  judgment, 
did  the  court  so  hold  upon  that  ground? 
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Mr.  Mbbillat.  Yes,  sir;  unauestionably. 

Senator  Sutherland.  The  tact  that  it  is  claimed  that  testimony 
was  false — some  testimony  it  is  admitted  was  false,  as  I  imderstand 
tt — would  not  justify  a  court  of  equity  in  setting  it  aside,  because  that 
is  one  of  the  Questions  which  the  court  of  original  jurisdiction  passes 
upon,  the  creaibility  of  witnesses. 

Mr.  Merillat.  But  this  false  testimony  went  to  the  very  point 
that  they  had  secured  witnesses  to  swear  to  what  was  not  true;  to 
swear,  for  example,  as  to  the  descent  of  persons  from  a  certain  Susan 
Larine,  whom  tney  claimed  to  have 'seen  in  the  forties,  when  the 
records  of  the  Indian  Office  show  that  as  a  matter  of  fact  Susan  Larine 
had  died  in  1833  or  1834,  and  they  have  the  documentary  proof  of  it, 
so  it  was  impossible  that  Susan  Larine  could  have  been  livmg  at  that 
time  and  could  have  had  the  descendants  that  was  stated. 

But  that  matter,  you  see,  had  come  up  in  1896.  Now,  when  it 
came  up  in  1906  tnat  evidence  which  had  been  introduced  then  and 
on  whicn  the  claimants  had  finally  succeeded  in  getting  through  in  the 
Secretary's  office  after  the  two  lower  tribima^  had  found  against 
them,  a  lai^e  part  of  that  evidence  was  excluded. 

Senator  Sutherland.  These  were  not  ex  parte  hearings,  were  they  I 
They  were  contested? 

Mr.  Merillat.  Both  sides  had  an  opportunity  to  appear  and  to 
oross-examine  witnesses. 

Senator  Sutherland.  The  applicant  contended  that  a  certain  state 
of  facts  existed  and  produced  witnesses  to  substantiate  his  claim? 

Mr.  Merillat.  Yes,  sir. 

Senator  Sutherland.  The  opposite  side  had  the  opportunity  of 
showing  that  jbhe  statements  of  tne  witnesses  of  the  appUcants  were 
incorrect? 

Mr.  Merillat.  Yes,  sir. 

Senator  Sutherland.  Do  you  understand  that  in  a  case  of  that 
kind  a  court  of  equity  could  review  the  action  of  the  court  of  original 
jurisdiction? 

Mr.  Merillat.  If  the  court  of  equity  should  find  that  the  court  of 
original  jurisdiction  had  been  induced  to  act  and  pass  its  decree 
because  certain  testimony  had  been  presented  to  it,  then  it  could  do 
so.  Not  only  that,  but  you  have  a  different  state  of  affairs  here  in 
which  the  very  body  that  ought  to  pass  upon  the  person's  right, 
namely,  the  national  council,  under  their  constitution,  had  been 
bribed  to  decide  in  their  favor.  So  you  have  that  element,  and  once 
they  get  upon  the  roll  then  the}^  have  in  their  favor  the  strong 
weight,  or  the  burden  of  presumption,  I  should  say,  and  that  is  the 
fact  of  enrollment. 

Senator  Sutherland.  I  am  not  speaking  of  the  case  of  bribery, 
where  it  can  be  clearly  shown  that  a  witness  has  been  bribed  or 
suborned;  but  I  am  speaking  of  the  case  where  it  is  claimed  that 
some  witness  in  the  trial  of  the  case  has  not  told  the  truth  or  sworn 
falsely.  Do  I  understand  that  in  a  case  of  that  kind  a  court  of 
equity  would  have  jurisdiction  to  set  aside  the  judgment  of  the 
trial  court? 

Mr.  Merillat.  Yes,  sir;  provided  they  can  identify  the  person 
who  would  benefit  by  the  false  testimony  that  was  given. 

Senator  Sutherland.  If  that  is  true,  then  it  womd  enable  a  court 
of  equity  to  review  pretty  nearly  every  judgment  that  is  contested^ 
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because  witnesses  differ  on  one  side  and  claim  that  the  witnesses  on 
the  other  side  have  not  told  the  truth.  I  do  not  understand  that  a 
court  of  equity  could  review  the  matter  in  that  collateral  way. 

Mr.  Merillat.  Yes,  sir;  where  you  can  show  that  the  oripnal 
court  has  been  induced  to  pass  a  decree  under  false  testimony,  which 
false  testimony  is  procured  to  be  made  by  the  party  who  is  to  benefit, 
and  that  is  this  case.  The  claim  here  is  that  the  applicant  is  the 
person  who  had  given  the  money  to  the  witness  who  falsely  testified. 

Senator  Curtis.  May  I  ask  you  a  question  there?  You  may  have 
explained  it  while  I  was  out  of  the  room.  Is  there  any  explanation  in 
the  record  why  the  Secretary  sustained  the  contention  of  this  appli- 
cant and  enrolled  her  or  him,  whatever  it  is?  Would  you  say  the 
records  in  the  office  show  that  the  party  from  whom  she  claimed  to 
have  her  rights  died  in  1833?  How  did  he  get  aroimd  that;  what  did 
he  say  about  it? 

Mr.  Merillat.  Apparently  he  may  have  thought  there  were  two 
Susan  Larines,  but  there  is  no  evidence  anywhere  in  the  record  that 
there  was,  and  the  Secretary  got  around  this  by  saying  that  a  large 
part  of  this  testimony  has  oeen  once  introduced;  nence  it  was  not 
newly  discovered  evidence. 

Mr.  Hemphill.  The  Senator  is  speaking  about  the  first  decision. 
It  is  all  set  out  clearly  in  Judge  Vandaventer's  decision. 

Senator  Curtis.  Then  do  not  read  that;  I  will  read  it  in  the  record. 

Mr.  Merillat.  Now,  when  the  second  investigation  came  up  the 
Osage  council  was  prevented  from  bringing  in  and  navine  considered  a 
large  part  of  this  testimony  taken  in  1896  on  the  ground  that  it  was  not 
newly  discovered  evidence.  The  allotting  commission,  however,  and 
the  Commissioner  of  Indian  Affairs  found  that  the  strict  technical  rule 
should  not  be  applied  and  found  that  the  person  applying  was  not  of 
Osage  blood  ana  found  that  the  charges  of  bribery  had  been  fully 
sustained. 

Senator  Sutherland.  I  will  ask  you  right  at  this  point  this  other 
question  which  I  neglected  to  ask  you  before — if  a  court  of  equity 
would  have  jurisdiction  to  determine  the  question  as  to  whether  or 
not  a  judgment  under  these  circumstances  was  fraudulent,  and  if 
fraudulent  set  it  aside? 

Mr.  Merillat.  Yes,  sir. 

Senator  Sutherland.  Why  would  not  a  court  of  equity  have 
jurisdiction  in  this  case  without  any  action  of  Congress  at  all?  The 
general  rule  is  that  fraud  vitiates  everything — contracts  and  judg- 
ments and  everything  else — and  if  it  can  be  sho\vn  to  a  court  of  equity 
that  witnesses  were  in  fact  bribed  and  suborned,  and  judgments 
rest  upon  that  kind  of  testimony  alone,  and  if  that  confers  juris- 
diction upon  a  court  of  equity  in  the  ordinary  case,  why  would  it 
not  in  this  case  without  any  act  of  Congress  upon  the  subject  at  all? 

Mr.  Merillat.  That  opens  up  a  serious  question,  in  which   the 

Eosition  of  the  Indian  tribes  and  the  Government  of  the  United  States 
ave  differed  for  years.  It  may  be  that  you  are  correct,  Senator,  in 
that  position;  I  would  not  say  that  you  were  not.  Again, it  maybe 
held,  however,  that  the  act  of  Congress  of  1906  was  a  limitation  upon 
the  courts  as  well  as  anyone  else ;  that  that  had  created  a  special  tri- 
bunal that  should  pass  upon  this  question,  and  that  even  if  you  went 
into  a  court  of  eguity  there  you  should  be  bound  by  the  rules  of  evi- 
dence that  have  teen  applied  to  the  case. 
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Now,  whether  that  would  hold  true  or  not  I  do  not  know.  The 
decisions  have  gone  so  far  as  to  the  plenary  power  of  Congress  to 
make  rules  of  evidence  and  rules  of  property,  etc.,  with  respect  to 
Indian  property,  distinguishing  it  from  the  common  law. 

Senator  Sutherland.  But  in  this  case  you  can  not  go  to  the  courts 
uj)on  any  ordinary  question  connected  with  it,  because  the  legisla- 
tion provides  that  the  holding  of  the  decision  of  the  Secretary  should 
be  final.  Now,  if  the  decision  of  the  Secretary  is  induced  by  fraud, 
it  is  no  decision;  it  is  void? 

Mr.  Merillat.  I  think  that  is  correct.  ' 

Senator  Sutherland.  And  you  can  go  to  a  court  of  equity  cer- 
tainly and  present  these  facts,  and  the  court  would  have  jurisdiction 
of  it,  and  ir  it  found  your  contention  was  correct  it  would  set  it  aside 
without  an  act  of  Congress. 

Mr.  Merillat.  If  we  did  not  have  an  act  of  Congress  before  we  get 
to  the  merits  of  that  case,  with  all  the  difficulties  that  would  be  intro- 
duced, we  would  be  three  or  four  years  litigating  on  various  techni- 
calities. It  would  prevent  a  determination.  That  is  my  judgment 
as  to  the  legal  entanglement  that  would  come  if  we  attempted  to  go 
into  the  courts,  and  meanwhile,  of  course,  the  Osage  property  is  coming 
to  a  time  when  it  ought  to  be  divided  up.  Congress  desires  it  and  the 
Osages  desire  it,  and  there  is  a  strong  feeling  throughout  all  that 
coimtry,  not  only  with  the  Osages,  but  elsewhere,  in  favor  of  what  we 
call  the  bill  of  peace,  namelv,  after  a  long  time,  an  opportunity  of 
decision,  will  come  a  day  when  what  is  settled  will  be  regarded  as 
settled. 

Senator  Sutherland.  Now,  still  further,  if  this  is  not  the  kind  of 
case  of  which  a  court  of  equitv  may  take  jurisdiction,  independently 
of  any  act  of  Congress,  then  what  do  you  say  to  this  proposition,  that 
the  judgment  having  been  made  final  by  the  act  of  Congress,  and  the 
property  rights  having  vested  under  the  judgment,  what  rignt  would 
Congress  have  to  say  that  that  judgment  should  be  vacated  and  re- 
considered by  the  court  ? 

Mr.  Merillat.  That  matter  was  passed  upon  I  think,  by  the 
Supreme  Court  of  the  United  States  in  one  of  these  Choctaw  and 
Chickasaw  citizenship  cases  in  which  it  was  held  that  right  had  vested, 
and  the  Supreme  Cfourt  of  the  United  States  said  that  Congress, 
although  it  had  provided  one  tribimal,  and  had  said  that  their  findings 
should  be  final,  and  that  in  a  sense  it  might  be  said  or  claimed  that 
property  had  vested,  nevertheless  it  had  not  so  vested  as  to  prevent 
consideration.     That  is  the  case  of  Stephens 

Senator  Curtjs.  A  reconsideration? 

Mr.  Merillat.  A  reconsideration;  and  that  Congress  having  estab- 
lished one  mode  of  determination  as  to  who  should  share  in  this  com- 
munal property,  and  said  that  should  be  final,  nevertheless  if  Congress 
chooses  to  reconsider  its  determination  and  provide  a  new  method, 
still  that  was  constitutional.  That  was  the  case  of  Stephens  v.  The 
Cherokee  Nation. 

Senator  Curtis.  In  that  case  the  patents  had  not  issued  as  they 
have  in  this  Osage  countrv? 

Mr.  Merillat.  When  those  patents  issue  they  likewise  issue  with  a 
limitation  upon  them,  and  of  course  it  follows  that  where  the  person 
can  not  transmit  them  to  some  other  person  who  shall  be  a  bona  fide 
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holder  for  value  vdthout  uotice,  that  proposition  comes  in,  for  when 
a  patent  issues  in  this  case  at  first,  it  issuers  to  the  original  person. 

Senator  Cubtis.  And  subject  to  certain  restrictions? 

Mr.  Merillat.  And  subject  to  certain  restrictions,  and  as  long  as  i% 
is  in  the  hands  of  the  person  who  was  guilty  of  the  fraud  there  can  be 
a  readjudication.  If  it  had  passed  out  of  that  person's  hands  into  the 
hands  of  a  bona  fide  holder  without  notice,  then  you  could  not. 

Senator  Sutherland.  Suppose  you  and  I  have  a  controversy  about 
the  ownership  of  a  piece  of  land  and  I  bring  suit  against  you;  the  cfise 
is  brought  and  witnesses  are  heard,  and  the  court  determines  that  I 
am  the  owner  of  the  land  and  final  judgment  is  passed.  Suppose  in 
that  case  there  is  the  right  of  appeal  if  I  go  to  the  Supreme  Court  and 
follow  out  ordinary  remedies.  The  Supreme  Court  afltans  the 
decision  and  that  is  the  end  of  it  under  existing  law.  Now,  can  the 
legislature,  where  it  has  jurisdiction  of  it,  or  Congress,  where  it  has 
jurisdiction,  pass  a  law  which  will  permit  you  to  reopen  that  case 
and  relitigate  it? 

Mr.  Merillat.  I  doubt  that;  but  I  think  under  estabUshed  princi- 
ples, if  the  whole  thing  has  been  induced  by  fraud,  in  an  ordinary  case 
you  can 

Senator  Sutherland.  That  is  another  question.  I  am  supposing 
now  a  case  where  you  have  not  the  ordinary  remedy  of  going  to  a  court 
of  equitv  to  set  aside  the  judgment  as  a  fraudulent  judgment. 

Mr.  Ik^ERiLLAT.  I  think  that  is  res  judicata,  Senator;  I  do  not  think 
you  can  collaterally  attack  it. 

Senator  Sutherland.  My  point  is  this — if  I  am  right  in  the  sug- 
gestions I  am  making  about  the  two  propositions — that  Congress  oueht 
not  to  pass  a  law  authorizing  you  to  go  to  court  with  these  cases  that 
have  already  been  passed  to  judgment,  because  in  the  one  case,  where 
the  judgment  is  fraudulent,  you  already  have  your  remedy  in  the 
ordinary  court;  in  the  other  case,  where  you  have  not  that  remedy, 
because  it  is  a  case  of  fraud,  such  as  will  give  a  court  of  equity  juris- 
diction, Congress  is  powerless  to  confer  any  remedy,  because  it  would 
be  to  divest  the  person  who  has  secured  the  judgment  of  the  vested 
right? 

Mr*  Merillat.  No,  sir. 

Senator  Sutherland.  I  merely  wanted  to  make  that  suggestion. 
I  am  not  certain  of  it  myself. 

Mr.  Merillat.  That  would  not  be  true  under  the  patent  which  a 
person  would  get  in  this  case,  which  is  a  restricted  patent,  under  the 
manner  in  wliich  it  is  alleged  that  they  secured  the  rights. 

Now,  in  much  stronger  cases,  the  cases  of  Stephens  v.  The  Cherokee 
Nation  and  Robinson  v.  TheChoctaw  Nation,  it  was  held  that  Congress 
has  the  right  to  pass  such  legislation,  and  that  notwithstanding  the 
person  having  secured  a  final  judgment,  and  the  law  saying  that  it 
should  be  a  mial  judgment,  the  Supreme  Court  of  the  United  States 
has  said  no,  it  did  not  matter,  if  Congress  wanted  to  reopen  it,  it  could 
do  so  until  such  time  as  the  rights  completely  vest  and  pass  out  of  the 
applicants. 

senator  Sutherland.  What  case  was  that? 

Mr.  Merillat.  It  is  Stephens  v.  The  Cherokee  Nation  and  Robinson 
t?.  The  Choctaw  Nation.     (174  U.  S.,  445.) 

Now,  carrying  it  along  a  Uttle  further,  we  had  a  case  that  brings  up 
what  you  had  in  mind.    That  was  the  Belle  Frost  case.     There  the 
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Stebretary  of  ihe  Interior  hftd  the  right  to  reserve  from  allottnent 
certain  laiids  in  the  Chickasaw  country  for  town-site  purposes,  if  he  so 
desired,  and  the  balance  should  be  thrown  open  to  allotment  among 
all  Cherokees.  The  Secretary  turned  down  the  recommendation  of 
the  Dawes  Commission  that  certain  lands  should  be  made  an  addition 
to  the  town  site  of  Mill  Creek.  The  lands  thereupon  became  bj 
virtue  of  that  very  act  open  to  allotment.  Belle  Frost  selected  this 
lliiid  ia^  pdrt  of  her  allotment  by  allotment  certificate,  not  a  patent. 
The  Secretary  of  the  Interior  afterwards  wanted  to  change  his  mind, 
ignoring  the  fact  apparently  that  the  appropriation  act  had  ended  the 
towh-site  work,  but  that  was  immaterial.  However,  he  then  said,  '*  I 
reserve  thiii  land  for  town-site  purposes  and  cancel  the  allotment  of  Belle 
Frost  and  direct  no  patent  issue."  We  held  that  rights  had  vested  in 
her.  He  had  that  one  guess;  he  had  exercised  that  and  said  he  did 
not  want  that  land  for  town-site  purposes,  and  she  having  lawfully 
selected  that  land  was  entitled  to  it,  and  up  to  date  we  have  won  in 
the  supreme  court  of  the  District  of  Columbia  and  in  the  court  of 
appeals  in  the  District  of  Columbia,  and  the  Government  has  taken  it 
to  the  Supreme  Court  of  the  United  States. 

But  to  come  back  to  the  Clems.  On  this  rehearing,  under  the  act  of 
1906,  both  the  allotting  commission  and  the  Commissioner  of  Indian 
Affairs  found  the  people  of  no  Osage  blood,  that  the  whole  thing  had 
been  the  result  of  bribery,  and  recommended  they  be  knocked  on  the 
rolls.  When  we  went  to  the  Secretary  of  the  Interior,  he  reversed 
these  findings  by  knocking  out  a  large  part  of  the  evidence  as  not 
newly  discovered  evidence  and  said  that  the  presumptions  of  enroll- 
ment and  other  things  were  sufficient  to  overcome  such  testimony  as 
was  in  after  you  eliminate  evidence  that  he  did  not  think  under  the 
statutes  he  could  consider. 

Now,  let  us  take  one  step  further,  and  you  will  see  how  far  this  gees. 
Thereupon  the  Himts,  claiming  tnrough  the  same  perscn,  and  not 
being  on  the  rolls,  endeavored  to  get  placed  upon  the  rolls,  and  the 
Secretary  of  the  Interior  held  that  they  not  being  upon  the  rolls  he 
was  entitled  to  consider  and  would  consider  the  entire  record,  and 
consider  it  on  its  merits  without  any  presumption  that  would  go  with 
enrollment,  and  refused  them  enrollment  and  said  that,  '*It  does  not 
follow  because  before  I  was  limited  by  the  act  of  Congress  and  could 
not  consider  the  whole  question  that  I  now,  when  I  can  consider  the 
whole  question,  will  put  these  people  on  the  rolls."  He  foimd  that 
they  were  not  entitled  to  enrollment  and  denied  them  enrollment. 

Mr.  Hemphill.  Have  you  any  decisions  since  the  last  decision 
of  the  Clem  case  or  the  Hunt  case? 

Mr.  Merdllat.  I  have  the  decision  of  the  Secretary  of  the  Interior, 
and  I  will  put  it  in  the  record. 

Mr.  Hemphill.  Have  you  the  date  of  it? 

Mr.  Merillat.  No  ;  but  I  will  give  it  to  you. 

Mr.  Hemphill.  You  are  entirely  mistaken  about  that. 

Mr.  Merillat.  I  am  confident  I  am  not.  The  Secretary  of  the 
Interior  said  that  he  would  not  put  the  Hunts  on  the  roll,  denied  them 
enrollment,  and  denied  them  for  the  reasons  stated  in  tne  Clem  case. 

Mr.  Hemphill.  That  was  way  back  and  had  nothing  to  do  with 
the  recent  decision,  and  after  the  recent  testimony  was  put  in  in  the 
Clem  case. 
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Mr.  Merillat.  I  desire  to  put  in  the  record  the  decision  of  the 
Cominissioner  of  Indian  Affairs  and  the  Secretary  of  the  Interior  on 
this  Clem  case. 

The  decisions  are  as  follows: 

Department  of  the  Interior,  Office  of  IndiaiIt  Affairs, 

WaskingUmt  Juiy  f5, 1907. 
The  Secretary  of  the  Interior. 

Sir:  I  have  the  honor  to  submit  herewith  for  your  final  determination  a  letter 
dated  June  19,  1907,  from  Charles  £.  McChesney,  chairman  of  the  Osage  allotting 
comLinission,  tc^ether  with  the  record  transmitted  therewith  in  Osage  contested  en- 
rollment cases  I^os.  323  to  331,  inclusive,  embracing  the  following  members  of  the 
so-called  Clem  family:  James  J.,  Jessie  M.,  William  H.,  James  H.,  Sallie  J.,  William, 
William  L.,  John  £.,  James  A.,  and  Frantz  Clem;  Clara  Siggins,  Andrew  Siggins, 
Sallie  Hooper,  Mary  Hooper,  and  Willia  Haynie. 

These  cases  have  arisen  under  the  act  of  Congress  approved  June  28,  1906  (34  Stat. 
L.,  539),  entitled  ''An  act  for  the  division  of  lands  and  funds  of  the  Osage  Indians  in 
Oklahoma  Territory,  and  for  other  purposes." 

The  record  contains  the  findings  of  tne  Commission  that  newly  discovered  evidence 
sufficient  to  warrant  a  reopening  of  the  case  had  been  adduced  by  the  contestant. 

After  the  introduction  of  evidende  by  the  contestees,  Commissioner  McChesney 
finds  that  the  defendants  perpetrated  a  fraud  upon  the  Osage  Nation  and  upon  the 
Interior  Department  in  orocurin^  their  enrollment  as  members  of  the  Osage  tribe  of 
Indians  b^  bribing  the  Osage  national  council,  by  presenting  false  testimony  in  sup- 
port of  their  applications  for  enrollment,  and  recommends  that  their  names  be  stricken 
from  Uie  roll  of  the  Osage  Nation  and  that  they  be  divested  of  all  the  rights  which 
have  accrued. 

Cominissioner  Shepard  makes  no  recommendation  because,  in  his  opinion,  the  case 
presents  l^gal  points  on  which  a  lawyer  only  can  intelligently  pass,  ana  he  can  not  say 
that  he  does  or  does  not  think  the  names  should  be  retained  on  the  roll. 

Cominissioner  Black  Dog  finds  for  the  nation. 

The  scope  of  the  investigation  authorized  by  the  act  is  clearly  apparent  therein,  and 
it  would  appear  that  the  findings  of  the  Secretary  of  the  Interior  in  the  former  investi- 
gation that  the  contestees  were  entitled  to  remain  on  the  roll  should  not  be  disturbed 
except  it  be  shown  by  newly  discovered  evidence  that  their  names  were  placed 
thereon  by  fraud. 

The  Clem  family  were  enrolled  on  the  records  of  the  Osage  Nation  December  24, 
1889,  and  on  April  6, 1898,  the  Assistant  Attorney-General  for  the  Department,  review- 
ing the  evidence  adduced  before  the  Commission  of  1896,  recommended  that  they  be 
continued  thereon,  which  recommendation  was  concurred  in  by  the  Department 
April  11.  1898. 

Considering  the  evidence  for  the  contestant,  Thomas  Mosier  swears  that  he  acted 
as  interpreter  in  the  enrollment  of  the  contestees.  His  evidence  for  their  removal 
ts  in  part  hears;\y  and  does  not  cover  any  point  not  covered  by  the  former  investiga- 
tion, except  as  to  statements  made  to  him  bv  White  Hair  relative  to  a  promise  of 
Mrs.  Clem  to  pay  White  Hair  certain  sums  of  money  quarterly,  and  the  receipt  by 
him  of  130  from  Airs.  Clem,  to  be  paid  to  Chief  Wliite  Hair. 

By  the  testimony  of  witnesses  Pettit  and  Rogers  the  contestant  seeks  to  show  newly 
discovered  evidence  by  means  of  a  conversiUion  that  took  place  between  the  wit- 
nesses and  White  Hair  8ii])sequeiitly  to  the  enn)llment  of  the  Clem  family,  to  the 
effect  that  when  White  llair  gave  his  evidence  in  the  interest  of  the  contestee  he  did 
so  under  promise  of  receiving  monev  from  the  defendants  for  testifying  as  to  their 
Osage  blood;  that  after  so  testifying  the  defendants  refused  to  pay  him  the  sum  agreed 
on,  and  that  the  evidence  given  by  him  in  their  behalf  at  the  time  of  their  enrollment 
was  not  true. 

Pettit  testified  that  he  reduced  the  statements  of  White  Hair  to  writing,  but  the 
paper  was  subsequently  destroyed  bv  fire;  that  at  the  time  of  the  investigation  in 
1896  he  wrote  out,  swore  to,  and  lilecf  a  statement  of  the  above  with  the  Commission, 
then  taking  evidence  in  the  case. 

Mr.  McChesney  states  in  his  report  on  this  case: 

"The  Commission  is  unable  to  lind  the  statement  referred  to  by  Pettit  as  handed 
to  the  Commission  of  1896  in  the  records  of  siiid  case,  and  inasmuch  as  the  same  is  not 
referred  to  in  the  petiticm  of  the  Assistant  Attorney-General  above  set  forth,  or  in  the 
opinion  of  the  honorable  Commissioner  of  Indian  Affairs  of  date  December  29.  1897. 
it  is  concluded  by  the  Commission  that  such  statement,  if  made  by  said  Pettit,  was 
mislaid  and  was  not  considered  in  the  previous  investigation,  and  is  now  newly 
<li8covered  evidence." 
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By  the  witnesses  Jane  Appleby  and  Cypian  Tayrian,  both  of  whom  testified  before 
the  Commission  in  1896,  the  contestant  attempts  to  prove  the  absence  of  Osage  blood  in 
the  Clem  family.  It  is  believed  their  evidence  is  not  compnetcnt,  as  they  were  present 
at  the  prior  hearing  and  gave  evidence  on  the  same  question  before  the  Commission 
in  1896. 

Frank  Revelette  testified  that  he  is  66  years  old,  knew  Susan  Larine,  from  whom 
the  contestees  allege  descent,  in  1847,  at  Kansas  City,  when  he  was  at  the  age  of  4  or  5 
years,  and  that  she  had  no  Osage  blood,  but  was  a  dree  Indian  from  the  northern  part 
of  the  United  States  on  the  Red  River.  As  his  evidence  is  contrary  to  a  fact  estab- 
lished by  the  treaty  with  the  Osa^  of  June  2^  1825  (7  Stat.  L..  240),  i.  e.,  that  Susan 
Larine  is  a  half-blood  Osage,  it  is  mimaterial,  incompetent,  ana  not  newly  discovered 
if  Susan  Larine,  from  whom  the  defendants  claim  descent,  is  the  identical  person 
mentioned  in  the  treaty.  But  on  this  point  the  whole  recora  adduced  in  this  and  the 
prior  hearing  is  very  conflicting.  If  the  Susan  Larine,  from  whom  the  defendants 
allege  descent,  is  not  the  Susan  Larine  mentioned  in  the  treaty  of  1825,  the  impor- 
tance of  the  testimony  of  Revelette  becomes  apparent. 

The  evidence  of  George  W.  Keeler  is  to  the  effect  that  the  Clem  family  borrowed 
13,000  from  him  on  their  note  and  chattel  mortgage  in  1896,  to  be  used  in  the  payment 
of  attome^rs*  fees.  No  direct  fraud  is  shown  by  tne  evidence  of  this  witness,  although 
from  the  circumstances  under  which  the  loan  was  negotiated,  it  might  be  held  as  cor- 
roborative of  the  alle^tions  of  other  witnesses  that  fraud  by  means  of  bribing  the 
Osage  national  coimcil  to  vote  in  favor  of  the  enrollment  of  the  Clem  family  was 
practiced. 

Witnesses  Joseph  Boulanger  and  J.  B.  Trumly  testified  to  the  relationship  between 
White  Hair  and  the  Clem  family,  but  nothing  definite  is  established  by  them  except 
they^  being  members  of  the  White  Hair  family,  never  heard  of  Mrs.  Clem  being  a  mem- 
ber of  that  family. 

The  evidence  of  Saucy  Calf  is  the  first  important  testimony  adduced  as  to  the  per- 
petration of  fraud  on  the  nation  in  the  enrollment  of  the  Clems.  He  was  a  member 
of  the  council  which  acted  favorably  on  the  application  of  the  defendants,  and  admits 
the  receipt  of  $20  paid  to  him  by  James  Big  Heart;  that  he  was  informed  by  other  coun- 
cilmen  tnat  they  nad  received  similar  sums  from  the  same  source,  and  tnat  while  no 
money  was  promised  him  prior  to  the  casting  of  the  vote,  he  admits  that  his  vote  in 
favor  of  the  defendants  was  given  at  the  solicitation  and  request  of  Big  Heart. 

Witness -James  Big  Heart  testified  that  the  contestees  employed  him  as  their  agent 
at  the  time  of  their  enrollment;  that  he  was  paid  |200  for  such  services,  and  in  addi- 
tion was  allowed  $200  more  for  distribution  among  the  councilmen;  that  he  approached 
seven  or  eight  members,  promising  them  $25  each  for  favorable  votes  in  benalf  of  the 
Clems,  and  that  the  sums  promised  were  paid  as  agreed.  This  testimony  conflicts 
with  that  of  Saucy  Calf  as  to  a  promise  to  pay  before  the  vote  was  cast.  Saucy  Calf 
says  it  was  not  made  until  afterwards,  while  Big  Heart  says  it  was  made  before.  How- 
ever, it  is  believed  that  this  variance  is  immaterial;  but  upon  the  testimony  of  these 
two  witnesses,  corroborated  by  the  hearsay  evidence  of  witnesses  Mosier,  Pettit,  and 
Rogers,  the  case  of  the  nation  that  the  council  enrolling  the  Clems  was  bribed,  rests; 
and  if  given  credence,  it  is  newly  discovered  evidence  sufficient  to  warrant  a  reopen- 
ing of  tne  case,  as,  in  the  opinion  of  the  Office,  the  only  questions  that  can  be  considered 
as  in  any  way  affecting  the  rights  which  the  defendants  gained  by  enrollment  are: 
Was  fraud  practiced  to  procure  their  enrollment,  and  has  any  evidence  in  support  of 
the  contention  of  the  tribe  that  fraud  was  practiced  been  adduced  at  the  hearing  oefore 
the  present  Commission. 

It  is  not  believed  that  the  constitutional  right  of  the  national  council  under  the 
OBSLge  constitution  to  adopt  the  Clem  or  other  families  can  be  considered  in  determin- 
ing the  rights  of  the  defendants  to  remain  on  the  Osage  rolls  under  the  act  authorizing 
the  investigation  of  fraudulent  enrollments. 

From  the  evidence  in  behalf  of  the  nation,  the  Office  is  of  the  opinion  that  a  prima 
facie  case  of  fraud  was  established  sufficient  to  warrant  the  Conmiission  in  reopening 
the  case.  While  a  great  deal  of  the  testimony  by  which  it  is  established  would  not, 
under  strict  construction  of  the  rules  of  evidence,  oe  admissible  as  competent  in  a  court 
of  law,  that  being  especially  true  of  the  testimony  of  Pettit  and  Rogers  as  being  hear- 
say, and  of  Saucy  Calf  and  6ig  Heart,  who  mi^ht  possibly  be  termed  accomplices  under 
their  own  admissions  and  their  evidence  rejected  under  a  strict  construction  imlesa 
confirmed  and  corroborated  in  material  parts  by  credible  witnesses;  and  while  the 
evidence  of  either  Pettit,  Rogers,  Saucy  Calf,  or  Big  Heart  might  be  considered 
irrelevant  and  inadmissible  when  taken  alone,  when  considered  together  and  in  con- 
nection with  the  testimony  of  Keeler  and  with  the  record  adduced  at  the  former 
hearing,  its  relevancy  is  apparent,  and  that  testimony  irrelevant  when  admitted 
might  Deoome  relevant  by  tne  admission  of  other  testimony  is  well  established. 
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The  defendants  admit  the  payment  to  Big  Heart  of  $300,  contending  that  he  was  to 
act  as  their  interpreter,  but  fad  to  riiow  that  he  acted  as  such,  and  admit  also  that 
three  other  memoers  of  the  tribe  received  money  for  similar  services.  The  Office 
believes  that  this  admission  is  sufficient  to  corroborate  the  evidence  of  BigHeart  that 
he  was  bribed  and  makes  his  evidence  and  that  of  Saucy  Calf,  Pettit,  Kogers,  and 
Hosier  competent  and  admissible  under  the  act. 

In  the  bndfs  filed  by  attomevs  for  the  defendants  they  contend  for  a  strict  construc- 
tion d  that  clause  in  tne  act  relative  to  newly  discovered  evidence,  and  maintain  that 
evidence  incompetent  before  a  law  tribunal  should  be  held  incompetent  and  inad- 
missible in  this  case.  They  cite  numerous  authorities  that  the  evidence  of  contes- 
tant's witnesses  would  be  inadmissible  before  a  court  of  law,  and  these  authorities  are 
certainly  in  point  under  a  strict  construction  of  the  rules  of  evidence.  But  was  that 
the  purpose  ani  intention  of  the  act?  The  Office  is  of  the  opininon  that  it  was  not. 
The  act  provides  that  the  Secretary  of  the  Interior  shall  carefully  investigate  these 
cases  and  determine  which  of  said  persons,  if  any,  are  entitled  to  enrollment. 

Under  the  act  as  interpreted  by  this  Office  the  Secretary  of  the  Interior  has  full 
Huthority  to  pass  upon  the  admissibility  of  any  evidence  submitted,  as  the  investica- 
tion  which  he  is  authorized  to  make  is  unlimited  by  the  act,  except  that  in  cases  of  me 
character  of  this  one  the  evidence  must  be  newly  discovered.  This  the  Office  believes 
means  simply  that  it  must  be  evidence  not  considered  at  the  prior  hearing,  but  in  no 
way  limits  the  weight  which  shall  be  given  to  such  evidence. 

it  should  be  remembered  that  the  majority  of  the  witnesses  for  the  nation  are  Indians 
unfamiliar  with  the  white  man's  law,  and  their  evidence  should  not,  in  justice  to  the 
tribe,  be  considered  under  technical  rules.  If  the  Department  is  satisfied  from  the 
evidence  that  £raud  has  been  practiced  to  procure  the  enrollment  of  the  defendants  on 
the  Osage  rolls,  the  Office  believes  that  it  matters  little  whether  the  evidence  by  which 
this  conclusion  is  reached  would  be  admissible  in  a  white  man's  court  or  not. 

The  testimony  of  the  witnesses  for  the  defendants  is  confined  almost  entirely  to 
evidence  tending  to  show  the  presence  of  Osage  blood  in  the  Gem  family,  and  it 
does  not  rebut  the  evidence  of  tne  nation  that  the  enrollment  was  procured  by  means 
of  fraud.  As  it  is  apparent  that  even  though  the  defendants  as  a  matter  of  fact  had 
no  Osage  blood,  provided  no  fraud  was  committed  in  procuring  their  enrollment 
as  members  of  the  Osace  tribe,  the  Office  is  of  the  opinion  that  such  testimony  is 
irrelevant,  as  they  would  not  come  within  the  purview  of  the  act  authorizing  this 
investigation. 

It  is  admitted  on  behalf  of  the  defendants  that  Big  Heart  was  paid  $300  to  assist 
them  in  getting  on  the  Osage  rolls.  Witness  Petti t  testifies  that  he  was  promised 
$500  if  he  would  not  testify  as  to  what  he  knew  in  regard  to  the  case  at  the  hearing 
before  the  Commission  in  1896;  that  of  this  amount  he  actually  received  $10.  White 
Hair's  admission  to  Mosier,  Pettit,  and  Rogers  as  testified  to  by  them,  of  the  Clems 
offer  to  him  of  $50  quarterly  for  his  aid  in  getting  them  on  the  rolls,  and  the  actual 
receipt  by  Mosier  of  $30  from  Mrs.  Clem,  to  be  paid  by  White  Hair;  the  testimony 
of  Big  Heart  that  he  was  eiven  $400,  $200  of  which  was  for  himself  and  $200  to  be 
distributed  to  members  of  tne  council  who  would  vote  for  the  enrollment  of  the  Clems; 
the  testimony  of  Saucy  Calf  that  he  received  $20  from  Big  Heart  after  the  enroll- 
ment of  the  Clems;  that  he  was  requested  by  Big  Heart  to  vote  in  their  favor  and 
did  so,  even  though  the  money  was  not  promised  to  him  until  after  the  voting  was 
done;  the  testimony  of  Keeler  that  the  Clems  borrowed  $,3,000  from  him  at  about  the 
time  of  the  prior  hearing,  all  constitute  such  a  chain  of  circumstantial  and  direct 
evidence  as  tends-to  sustain  the  correctness  of  the  findings  of  Commissioners  McChes- 
ney  and  Black  Dog  that  fraud  was  used  to  secure  the  enrollment  of  the  Clems. 

Another  important  feature  of  the  case  is  shown  by  the  testimony  of  Frank  Reve- 
lette,  which,  while  standing  uncorroborated  by  evidence  in  this  cape,  is  corroborated 
by  the  testimony  of  Joseph  Revard  in  the  case  of  the  Osage  Nation  v.  The  Javine 
Family,  and  inclines  the  Office  to  the  opinion  that  the  Susan  Larine  from  whom  the 
defendants  claim  descent  is  not  the  Susan  Larine  mentioned  in  the  treaty  of  1825. 
And  if  this  is  a  fact  it  would  in  a  great  measure  harmonize  the  otherwise  conflicting 
testimony  offered  at  this  and  the  former  hearing  relati\e  to  the  residence,  relation- 
ship, and  time  of  death  of  the  Susan  Larine  mentioned  in  the  treaty  and  would  cor- 
roborate the  ex  parte  affidavits  of  Rev.  Amasa  Jones  and  Georpe  Recjua,  considered 
by  the  Department  at  the  former  hearing,  but,  beinj?  ex  parte  aflidavits,  were  not  given 
weight  when  opposed  to  the  positive  testimony  of  the  defendants. 

Tne  Office  believes  the  Commission  ri;^htly  held  that  sufficient  newly  discovered 
evidence  had  been  adduced  to  warrant  a  reopening  of  the  ca^e  and  that  fraud  was 
practiced  by  the  contestees  in  procuring  their  enrollment  l>y  present iii«4  false  testi- 
mony in  support  of  their  application,  and  the  presumption  raised  by  the  evidence  of 
the  nation  snowing  this  fraud  is  not  rebutted  by  the  evidence  of  the  contestees. 
Therefore  the  Office  recommends  that  the  findings  of  Commissioner  McChesney  be 
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spproTed  and  the  contesteefl  above  named  be  stricken  from  the  rolls  of  the  Osage 
Nation,  and  all  the  rights,  benefits,  and  emoluments  which  may  have  accrued  to  them 
as  members  of  the  Osage  tribe  of  Indians  revert  to  the  nation. 
Very  respectfully, 

0.  F.  Larbabee,  Acting  Commissumer, 
Approved  July  25,  1907. 

^— ,  Acting  Secretary. 


Departicbnt  ov  thb  Interior, 

Washington,  November  6, 1907. 
The  Commissioner  of  Indian  Affairs. 

Sir:  Under  date  of  July  23, 1907,  your  office  transmitted  the  record  in  the  contested 
enrollment  case  of  Osage  Nation  v,  Mary  J.  Clem  et  al.,  the  contestees  being  commonly 
known  as  the  Clem  family. 

The  case  arises  under  the  proviso  to  section  1  of  the  act  of  June  28,  1906  (34  Stat.^ 
639),  which  provides — 

««♦  ♦  »  ipiiat  ^^jjQ  principal  chief  of  the  Osages  shall,  within  three  months  from 
and  after  the  approval  of  this  act,  file  with  the  Secretary  of  the  Interior  a  list  of  names 
which  the  tribe  claims  were  placed  upoQ  the  roll  by  fraud,  but  no  name  shall  be  in- 
cluded in  said  list  of  any  person  or  his  descendants  that  was  placed  on  said  roll 
prior  to  the  thirty-first  day  of  December,  eighteen  hundred  and  eighty-one,  the  date 
of  the  adoption  of  the  Osage  constitution,  and  the  Secretary  of  the  Interior,  as  early 
as  practicable,  shall  carefully  investigate  such  cases  and  shall  determine  which  of 
saia  persons,  if  any,  are  entitled  to  enrollment;  but  the  tribe  must  affirmatively 
show  what  names  have  been  placed  upon  said  roll  by  fraud;  but  where  the  rights 
of  persons  to  enrollment  to  the  Osa^  roll  have  been  investigated  by  the  Interior 
Department  and  it  has  been  determmed  by  the  Secretary  of  the  Interior  that  such 
persons  were  entitled  to  enrollment,  their  names  shall  not  be  stricken  from  the  roll 
for  fraud  except  upon  newly  discovered  evidence;  and  the  Secretary  of  the  Interior 
shall  have  authority  to  place  on  the  Osage  roll  the  names  of  all  persons  found  by  him, 
after  investigation,  to  be  so  entitled,whose  applications  were  pending  on  the  date  of  the 
approval  of  this  act;  and  the  said  Secretary  of  the  Interior  is  hereby  authorized  to 
strike  from  the  said  roll  the  names  of  persons  or  their  descendants  which  he  finds 
were  placed  thereon  by  or  through  fraud,  and  the  said  roll  as  above  provided,  after 
the  revision  and  approval  of  the  Secretary  of  the  Interior,  as  herein  provided,  shtJl 
constitute  the  approved  roll  of  said  tribe;    »    *    »" 

The  Clem  family  was  admitted  to  membership  in  the  Osage  Nation  by  action  of  the 
Osage  national  council  in  1889.  An  investigation  was  had  in  1896  with  respect  to  the 
claims  of  this  family,  that  investigation  being  on  the  charge  that  its  members  have  no 
Osage  blood.  It  was  finally  foimd  by  the  Department  that  the  nation  ** failed  to  prove 
the  charge  that  these  parties  have  no  Osage  olood."  There  was  no  charfi;e  that  they 
secured  enrollment  through  bribery  and  fraud,  but  testimony  was  nevertheless  taken 
to  prove  it.  The  Department  found  that  the  evidence  also  failed  to  sustain  that  charge. 
It  was  accordingly  held  that  **  these  parties  should  not  be  deprived  of  their  Osage 
ri^ts,"  and  that  they  should  be  retained  upon  the  rolls  of  the  tribe. 

This  case  is  therefore  one  where,  under  the  terms  of  the  act  of  June  28,  1906,  an 
investigation  prior  thereto  had  been  had  by  the  Department  and  it  had  been  deter- 
mined that  these  parties  were  entitled  to  enrollment,  and  consequently  it  is  a  case 
"where  their  names  shall  not  be  stricken  from  the  roll  for  fraud  except  upon  newly 
discovered  evidence."  The  question  involved,  therefore,  goes  both  to  the  sufficiency 
and  admissibility  of  the  evidence  now  introduced  by  the  Osaffe  tribe.  The  burden 
is  upon  the  latter  under  the  terms  of  the  act  to  affirmatively  show  that  the  names  of 
these  parties  were  placed  upon  the  Osage  roll  by  fraud. 

In  accordance  with  the  act,  the  Osage  Nation  lodged  with  the  Osage  allotting  com- 
mission, selected  under  the  provisions  of  said  act,  complaint  against  these  parties,  to 
the  effect  that  they  are  not  of  Osage  blood;  that  they  obtained  membership  in  the  tribe 
through  fraud  and  comiplion — that  is  to  say,  by  bribery  of  witnesses  at  tne  time  ther 
applied  for  such  momlxrsliip  and  by  bribing  members  of  the  Osage  national  council. 
The  commission  and  your  office  find  that  sufficient  newly  discovered  evidence  has 
been  adduced  by  the  nation  on  these  charges  to  warrant  a  reopening  of  the  case;  that 
fraud  is  shown  to  have  been  pacticed  by  these  people  in  procuring  enrollment,  and 
therefore  recommend  that  their  names  be  stricken  from  the  rolls  of  the  Osage  tribe. 
The  briefs  and  abstracts  of  testimony  originally  submitted  here  with  the  record  have 
been  supplemented  by  oral  statements  and  arguments  on  behalf  of  both  parties  to  this 
controversy. 
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By  the  express  and  unambiguous  terms  of  the  act  of  June  28,  1906,  the  names  of 
persons  whose  rights  to  enrolhnent  had  theretofore  been  investigated  and  it  had  been 
aetermined  that  such  persons  were  entitled  to  enrollment,  are  not  to  be  stricken  from 
the  rolls  "for  fraud  except  upon  newly  discovered  evidence."  The  rights  of  these 
contestees  having  been  investigated  and  adjudicated  upon  evidence  going  directly 
to  the  Question  of  Osage  blood,  they  must  be  regarded  imder  such  adjudication  as  of 
Osage  aescent  and  thus  entitled  to  enrollment.  The  question  of  fraud  now  raieed 
against  them  therefore  goes  merely  to  the  method  employed  in  procuring  enrollment, 
and  must  be  judged  rather  in  the  light  of  improper  means  to  attain  recognition  of 
rights  to  which  they  otherwise  or  in  any  event  would  be  entitled.  A  different  ques- 
tion would  be  presented  had  the  right  to  enrollment  by  reason  of  Osage  blood  not  pre- 
viously been  adjudicated,  or  were  there  such  newly  discovered  evidence  now  oflFered 
as  would  overcome  the  previous  record  in  that  respect.  Besides,  the  prior  adjudi- 
cation went  not  only  to  the  charge  of  no  Osage  blood  but  to  the  question  of  bribery 
as  well. 

Contention  is  made  on  behalf  of  the  Nation  for  what  is  termed  a  liberal  construction 
of  the  act  of  1906  as  applied  to  the  words  "newly  discovered  evidence"  used  therein; 
that  is,  that  such  woros  ^ould  be  interpreted  to  mean  any  evidence  which  has  not 
heretofore  been  formallv  considered  and  passed  upon  by  the  Department,  both  as  to 
the  question  of  Osage  blood  and  that  of  bnbery.  This  would  result  in  trying  the  case 
de  novo.  While  in  the  administration  of  Indian  affairs,  in  order  to  insure  fairness 
«nd  justice  to  all  concerned,  the  Department  usuall)r  exercises  a  broad  discretion  and 
may  and  does  ordinarily  take  advanta^  of  everything  disclosed  by  a  record,  yet  in 
the  act  of  1906  clear  and  explicit  directions  are  given  as  to  iust  what  shall  be  required 
in  the  wav  of  evidence  to  justify  striking  from  the  rolls  the  names  of  persons  whose 
rights  haa  previously  been  investigated  and  who  were  found  by  the  Department  to 
be  entitled  to  enrollment.  These  contestees  are  just  as  much  entitled  to  tine  guardian 
care  of  the  Government  as  is  the  tribe  itself,  especially  since  Congress  has  thrown 
around  them  the  protective  provisions  contained  m  the  act  of  1906.  The  direction  is 
that  their  names  shall  not  be  stricken  from  the  rolls  for  fraud  except  "  upon  newly 
discovered  evidence. ' '  In  the  absence  of  any  contrary  indication  it  must  be  assumed 
that  Congress  intended  that  these  words  should  be  construed  in  accordance  with 
their  legal  meaning.  In  other  words,  the  rules  and  well  established  principles  gov- 
erning new  trials  are  applicable  here.  It  becomes  a  serious  Question  therefore  whether 
the  libend  construction  claimed  for  the  act  would  not  result  in  an  injustice  to  these 
contestees  and  disturb  those  rights  and  conditions  which  the  Congress  intended  should 
not  be  disturbed,  thus  defeatmg  in  this  respect  the  very  purpose  of  the  act  which 
itself  prescribes  the  character  of  the  evidence  the  tribe  must  aaduce  in  order  to  have 
the  names  of  said  contestees  stricken  from  the  rolls. 

In  the  foregoing  view  the  only  Questions  that  can  properly  be  considered  as  affect- 
ing the  rights  pined  by  the  enrollment  of  these  contestees  are  as  to  whether  fraud 
was  practiced  m  procuring  such  enrollment  and  whether  sufficient  newly  discovered 
evidence  was  adduced  at  the  hearine  before  the  present  allotting  commission  to  war- 
rant striking  their  names  from  the  rolls  of  the  tribe. 

It  is  not  deemed  necessary  here  to  critically  analyze  the  testimony  of  the  various 
witnesses  who  testified  at  the  hearing  before  the  Osage  allotting  commission.  It  is 
sufficient  to  state  that  much  of  it  is  hearsay;  several  of  the  witnesses  on  behalf  of  the 
nation  testified  before  the  commission  of  1896,  and  much  of  the  testimony  conflicts 
with  that  offered  before  that  commission.  The  nation  relies  principally  to  prove  the 
bribery  charge  upon  the  testimony  of  two  witnesses,  one  of  whom  was  a  member  of 
the  Osage  national  council  at  the  time  the  members  of  the  Clem  family  were  admitted 
to  the  rolls,  and  who  testified  that  he  received  a  sum  of  money  for  voting  for  the 
enrollment  of  said  family,  but  that  it  was  given  to  him  after  hLs  vote  was  cast.  The 
other  witness  testified  that  he  was  asked  by  and  assb^ted  the  Clem  family  in  getting 
on  the  rolls;  that  he  was  given  a  sum  of  money  for  his  own  use  to  act  as  interpreter, 
as  well  as  another  sum  with  which  to  pay  members  of  the  council  for  voting  for  the 
admission  of  said  family  to  the  rolls;  that  he  was  principal  chief  of  the  tribe  at  the 
time  of  the  1896  investigation  and  was  largely  instrumental  in  bringing  about  such 
investigation.  He,  however,  did  not  testify  at  the  hearing  in  1896,  but  only  after  a 
lapse  of  seventeen  years  does  he  break  his  silence  with  reference  to  what  he  knows 
of  the  alleged  method  employed  b3r  this  family  in  gaining  admission  to  the  rolls  of 
the  tribe.  The  two  witnesses  mentioned  contradict  each  other  on  a  material  point. 
If  the  moneys  were  in  fact  paid  as  claimed  and  for  the  purpose  claimed,  then  the«e 
witnesses  are  self-confessed  bribe  takers,  and  their  testimony  should  be  weiehed  ac- 
cordingly.   Their  testimony  remains  practically  uncorroborated  except  by  hearsay. 

The  evidence,  taken  as  a  whole,  is  of  such  a  character  that  while  it  might  be  porpumed 
there&om  that  fraud  was  perpetrated  in  procuring  the  enrollment  of  these  people,  yet  it 
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is  not  sufficiently  clear^  direct,  and  convincing  upon  which  to  fairly  predicate  a  finding 
that  fraud  was  actually  pexpetrated.  It  is  a  well-eetablished  principle  that  fraud  can 
not  be  presumed,  but  must  be  shown  by  unequivocal  evidence.  Giving  due  weight  to 
all  the  evidence  adduced  before  the  allotting  commission,  and  this  might  fairly  incluHe 
that  in  reference  to  the  question  of  Osage  blood  as  well  as  bribery,  it  is  not  believed  a 
Bufiicient  showing  has  be3n  made  to  justify  the  important  action  of  striking  the  names 
of  these  people  from  the  Osage  rolls. 

Other  questions  are  presented  on  behalf  of  the  nation,  one  being  as  to  the  jwwer  of  the 
council  imder  the  Osage  constitution  of  1881  to  enroll  this  family  at  all.  It  is  believed, 
however,  that  at  this  date  and  imder  the  provisions  of  the  act  of  1906  the  determination 
of  this  case  is  limited  m^^inly  to  the  question  whether  the  enrollment  of  these  people 
was  procured  through  fraudment  means. 

The  recommendation  of  your  office  is  accordingly  disapproved,  the  contest  herein 
will  be  dismissed,  and  the  names  of  this  family  retained  on  the  rolls  of  the  Osage  tribe. 

The  papers  are  herewith. 

Very  respectfully,  Frank  Pierce, 

Acting  Secretary. 

Now,  with  respect  to  Herrard  and  his  wife,  one  of  the  applicants 
here,  he  is  seeking  citizenship  by  virtue  of  an  alleged  adoption  by  the 
tribe  in  1874,  which  adoption  is  denied.  Clavier  is  in  the  same  class 
with  Herrard,  and  so  is  rlanondom.  The  agent  and  the  council  never 
have  been  submitted  evidence  of  even  their  original  adoption. 
The  fact  with  regard  to  Herrard  is  this:  Herrard  is  a  white  man. 
and  not  an  Indian  by  blood  at  all.  He  for  many  years  occupiea 
and  possessed  50,000  or  60,000  acres  of  land  in  the  Osage  Nation  with- 
out right,  pasturing  from  3,000  to  10,000  cattle  there,  and  I  am 
advised  that  he  is  to-dajr  worth,  or  considered  to  be  worth,  between 
half  a  milUon  and  a  milhon  dollars.  He  has  not  been  upon  the  reser- 
vation, as  I  am  advised,  for  some  considerable  time,  and  yet  you  are 
asked  to  put  him  upon  the  rolls  for  the  reason  that  he  was  originally 
put  there  in  1874  bv  the  Indian  agent  and  knocked  off  along  about 
1878  by  request  of  the  nation.  This  decision  that  I  have  cited  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Roflf  t?.  Burney, 
states  that  the  nation  had  the  right  to  do  that  very  thing.  Also,  it  is 
stated  here  by  the  attorneys  for  the  applicants  that  Mrs.  Appleby 
ought  to  be  on  the  rolls,  that  her  tertimony  is  entitled  to  strong 
weight  and  credence,  and  yet  when  we  come  to  examine  her  testimony 
with  relation  to  the  Revards,  Mrs.  Appleby  states  that  certain  persons 
claiming  as  Revards  she  did  not  know  as  Osages;  they  were  not 
known  as  Osages.  Long  years  back  apparently  there  had  been 
Revards  who  were  Osages,  and  there  were  Kevards  whom  she  did  not 
consider  to.be  Osages.  She  is  one  of  the  persons  who  are  now  seeking 
enrollment. 

At  this  point  I  would  Uke  the  committee  to  hear  a  statement  from 
Mr.  Trumbley. 

Senator  Curtis.  Have  you  finished  your  statement? 

Mr.  Merillat.  I  have  finished,  except  possibly  with  reference  to 
some  specific  person.  In  the  time  that  I  have  had  I  could  not  go 
through  the  record  in  the  Department  of  each  person,  and,  what  is 
more,  I  understand  from  the  maimer  of  the  opening  statement  that 
there  will  be  other  opening  statements  made  here  that  I  have  never 
had  anv  opportunity  to  reply  to  at  all;  in  other  words,  that  you  do 
not  fully  open  as  you  do  in  the  court,  so  that  the  defendant  would 
have  a  chance  to  answer. 

The  Chairman.  That  was  not  the  understanding  of  the  chairman, 
anywav.  I  understood  the  case  was  completely  presented  on  the 
pwrt  or  the  complainant  the  other  day. 
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Mr.  MyiCTTJ.AT,  I  take  it  from  the  waj  that  certain  matters  had 
been  pat  in  that  they  e^qwct  to  go  into  certain  other  matters  in 
eonciiisoiL 

Senator  Cubtes.  I  miderstood  that  they  woold  maybe  hare  some 
fittle  thing  that  thqr  wanted  to  put  in;  an  aflidavit  cor  a  rqnxrt  that 
would  not  iuTotre  any  dispute. 

Mr.  Leahkt.  I  will  state  that  I  hare  a  few  copies  of  letters  coTer- 
mg  the  authority  given  to  the  Secretary  that  I  aesire  to  offer  in  the 
record  and  to  state  briefly  what  they  are. 

Mr.  Hemfhiix.  I  would  like  to  make  a  short  statement  about  the 
Hunts. 

Senator  Cunns.  I  think  Mr.  Trumbley  and  other  persons  repre- 
senting the  Osages  should  be  heard,  but  I  do  not  think  they  should 
be  heard  during  your  argument.  I  think  you  should  finish  your 
ar^ment  first. 

Mr.  Merillat.  I  simply  desire  to  say  one  or  two  things  in  rela- 
tion to  one  or  two  matters.  For  example,  with  relation  to  the  ri^ht 
of  the  Aulds,  who  were  Raws  and  wo^  bom  Kaws,  it  is  our  position 
that  if  those  Auld  children,  because  they  were  Indian  duldren, 
should  have  been  provided  for  at  all,  thej  should  have  been  provided 
for  out  of  the  $155,000  appropriated  m  the  Indian  appropriation 
biU  of  March  3,  1905,  for  the  benefit  of  the  Raws.  We  do  not  think 
that  they  ought  to  be  entitled  to  a  share  in  the  land  and  the  funds 
of  the  Osages.  With  reference  to  some  of  the  decisions  that  the 
Department  has  rendered,  those  decisions,  I  think,  as  a  rule,  at  any 
.rate,  will  be  found  conform 

Senator  Cubtis.  With  r^ard  to  the  Auld  case,  when  we  con- 
sidered that  we  only  considered  the  blood  of  the  father  and  virtually 
admitted  that  there  was  Osa^e  blood  on  the  father's  side,  who  was 
a  Kaw,  and  never  considered  the  blood  of  the  mother,  Mrs.  Auld. 
I  have  a  letter  from  the  Department  in  which  they  only  refer  to  the 
blood  of  the  father,  who  was  a  Kaw. 

Mr.  Merillat.  But,  if  I  had  time  I  would  introduce  into  the  record 
specific  decisions  of  the  Assistant  Attorney-General  in  relation  to 
tne  Five  Tribes  and  others  where  he  held  that  if  a  person  is  bom 
outside  of  the  tribe  at  the  time  of  birth  he  does  not  occupy  a  tribal 
relationship  or  have  ri^ht  to  citizenship. 

Senator  Curtis.  I  think  you  have  made  that  statement  once. 

Mr.  Merillat.  Now,  with  relation  to  some  of  the  other  persons, 
the  Helderbrands,  a  woman  who  was  put  on  the  rolls:  That  woman 
was  put  on  the  rolls  by  the  Secretary  of  the  Interior  in  conformity 
with  his  other  decisions.  She  was  an  Osaee;  she  had  not  removed 
her  effects.  She  may  have  gone  outside  the  nation  for  a  time,  but 
she  was  not  in  the  same  position  as  one  who  had  removed.  He  put 
her  on  in  substantial  conformitv  with  the  Yearfjain  decision  in  the 
Cherokee  Nation,  and  so  I  think  you  will  find  that  throughout  that 
there  are  some  cases  that  you  can  very  readily  distinguish  by  applying 
to  them  the  principles  announced  with  relation  to  the  Five  CSvilizoa 
Tribes  in  other  opinions  of  the  Assistant  Attorney-Genewil. 

Senator  Cltitis.  Did  you  refer  to  the  Callahan  case? 

Mr.  Merillat.  I  did  not  cover  the  Callahan  case.     As  to  the  Cal- 

1  case  I  am  under  this  embarrassment.     We  represented  Pearl 

lan.     We  did  everything  we  could  in  behalf  of  rearl  Callahan. 

rercame  before  the  Commissioner  of  Indian  Affairs  an  adverse 
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decision  by  Assistant  Secretaiy  Ryan.  We  went  before  the  Secre- 
tary of  the  Interior  then  and  did  what  we  could  to  sustain  the  Com- 
missioner. The  Secretary  finally  said  that  this  child  was  imdoubtedly 
an  Indian  child.  He  was  not  ready  to  admit,  he  said,  that  she  was 
an  Osage  Indian  child,  and,  so  far  as  concerned  le^al  principles,  the 
fact  is  tnat  she  was  bom  outside  the  Osage  Reservation.  The  mother 
had  left  the  Osage  Reservation  and  had  married  and  was  in  wedlock 
with  a  white  man  when  Pearl  was  bom.  We  most  earnestly  strove  for 
Pearl  Callahan's  admission,  but  there  come  times  when  things  that 
have  been  fully  passed  on,  on  which  one  has  been  heard  to  the  utter- 
most, as  we  were  heard  to  the  uttermost,  must  be  considered  as  settled. 
After  all  you  have  got  to  have  a  final  tribunal,  and  when  that  final 
tribimal  passes  on  tne  matter,  not  only  upon  an  appeal,  but  upon  a 
motion  for  review,  and  it  hears  you  througnout,  whetneryou  are  right 
or  wrong  it  has  to  be  treated  as  a  finality. 

The  oecision  finally  was  that  they  would  not  enroll  her.  We  did 
everything  that  could  be  done,  and  I  believe  that  there  will  be  no 
question  that  we  have  not.  Ultimately  we  were  asked  to  come  here 
in  behalf  of  Pearl  Callahan,  and  possibly  in  some  of  these  other  cases, 
and  we  made  this  response,  that  we  were  attorneys  for  the  Osage 
Nation  in  one  matter,  the  Vann  &  Adair  claim  for  $180,000  against 
the  nation,  and  were  seeking  other  attorneyships  from  the  Osages, 
namely,  an  attorneyship  to  represent  the  nation  generally  and  also  to 
prosecute  their  civilization-fund  claim  against  the  United  States  for 
some  hundreds  of  thousands  of  dollars,  and  we  would  not  enter  upon 
any  case  that  might  involve  our  opposing  the  Osages  in  some  matters 
and  favoring  them  in  others. 

pearl  callahan. 

Department  of  the  Interior, 
Opfice  of  the  Assistant  Attorney-General, 

Washingtonf  January  9, 1907. 
The  Secretary  of  the  Interior. 

Sir:  The  Commissioner  of  Indian  Affairs  having  asked  instructions  relative  to  the 
application  of  Mrs.  Amanda  Callahan  (now  Mrs.  Amanda  Gussman),  a  white  women, 
for  the  enrollment  of  her  daughter,  Pearl  Callahan,  with  the  Osage  tribe  of  Indians, 
the  matter  has  been  referred  to  me  for  opinion. 

Pearl  Callahan  is  alleged  to  be  the  illegitimate  child  of  said  Amanda  Callahan  and 
She  She,  an  enrolled  member  of  the  Osage  tribe  of  Indians.  A  similar  application 
was  submitted  to  the  Department  by  the  Indian  Office  in  1901,  at  which  time  evidence 
was  furnished,  including^ statements  by  the  mother  and  affidavits  by  She  She,  in 
which  he  acknowledged  rearl  Callahan  to  be  his  child  and  wherein  he  stated,  among 
other  things,  that  he  had  offered  to  take  the  child  and  care  for  her  provided  the  mother 
would  give  her  over  to  him.    With  the  papers  also  was  the  following  resolution: 

**We,  the  undersigned  chiefs  and  headmen  of  the  Osage  tribe  of  Indians,  having 
heard  what  the  agent  had  to  say  about  the  enrollment  of  Pearl  Callahan,  said  to  be  the 
child  of  She  She,  a  member  of  our  tribe,  are  opposed  to  the  enrollment  of  said  child. 
it  being  a  bastard,  as  we  are  opposed  to  the  enrollment  of  all  bastard  children.  Had 
Mrs.  Callahan  continued  to  live  with  She  She,  we  would  have  no  objection  to  the 
enrollment  of  her  child." 

The  Department  at  that  time  declined  to  approve  the  application  for  the  enrollment 
of  this  child,  as  follows: 

*'I  have  fullv  considered  the  statements  set  forth  by  you  in  her  behalf,  and  have 
also  given  further  consideration  to  the  evidence  before  the  Department  in  the  case, 
and  have  concluded  that  it  would  not  only  be  against  public  policy  to  admit  the 
applicant  to  the  rolls  of  the  Osage  Nation,  but  also  in  contravention  of  the  rights  of  the 
nation  to  reouire  it,  without  its  consent,  in  fact,  against  its  protest,  to  admit  the  child 
to  communal  interest  in  the  lands,  moneys,  and  other  property  of  the  tribe. 

"Furthermore,  the  applicant  seems  to  have  been  bom  in  wedlock  several  months 
after  the  marriage  and  conabitation  of  the  mother  with  another  thaxk\3ck!^^^<^SsdS^^!t<« 
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with  whom  there  was  no  pretense  of  a  tribal  or  other  marria^  of  any  sort,  nor  of  any 
other  than  an  unlawful,  immoral,  and  clandestine  relationship." 

The  apphcant  herein,  alleged  mother  of  this  child  by  the  Indian  She  She,  subse- 
quently married  a  white  man  by  the  name  of  Callahan,  but  they  soon  separated.  It 
appears  that  She  She  offered  to  marrv  her  or  to  take  the  child  and  care  for  it,  but  the 
mother  was  unwilling  to  agree  to  eitner  proposition.  The  latter  has  almost  from  the 
date  of  the  birth  of  her  daughter  been  residing  in  Kansas  City,  Kans.,  employed  in  the 
factories  there.  She  is  now  married  to  and  living  with  a  man  by  the  name  of  Gussman, 
and  her  daughter  attends  school  in  that  city. 

The  present  application  for  the  enrollment  of  Pearl  Callahan  with  the  Osages  is 
practically  a  resuomission  of  the  old  one,  the  same  papers  going  to  make  up  the  record ,  in 
view  apparently  of  the  provisions  of  the  act  of  Congress  passed  June  28, 1906  (34  Stat.. 
639).  That  act  provides  in  section  1  that  the  rolTof  the  Osage  tribe  of  Indians  shall 
consist,  among  others,  of  '*all  children  whose  names  are  not  now  on  said  roll,  but  who 
were  bom  to  members  of  the  tribe  whose  names  were  on  the  said  roll  on  January  I, 
1906,"  and  such  roU  is  thereby  declared  "to  be  the  roll  of  said  tribe,  and  to  constitute 
the  legal  membership  thereof.^*  The  name  of  She  She  is  on  the  roll  of  January  1, 1906, 
and  he  has  acknowledged  Pearl  Callahan  to  be  his  child.  The  Osages  in  council 
opposed  her  enrollment,  but  stated  that  if  the  mother  had  continued  to  live  with  She 
iSne  they  would  have  had  no  objection  to  tlte  enrollment  of  the  child.  This  suggests 
whether  the  act  of  June  28, 1906,  makes  mandatory  the  enrollment  of  all  childrenbom 
to  members  of  the  tribe  whose  names  were  on  the  roll  January  1, 1906,  including  ille^ti- 
mate  children  who  have  never  been  recoe^iized  by  the  tribe  nor  affiliated  therewith. 
The  evidence  here  shows  that  Pearl  Calmhan  has  always  remained  in  the  custody  of 
her  mother,  and  has  been  nurtured  as  a  member  of  the  white  community.  Soon  after 
her  birth  she  was  removed  by  her  mother  from  the  reservation  to  Kansas  City,  Kans.. 
where  she  has  remained  ever  since.  She  She's  offer  to  care  for  and  support  the  child 
was  on  the  condition  that  the  mother  surrender  it  to  him.  This  would  nave  resulted, 
in  case  of  the  enrollment  of  the  child,  in  giving  She  She  control  of  its  lands  and  funds, 
on  the  theory  that  upon  surrender  or  absmdonment  by  the  mother  the  lawful  custody 
of  an  ille^timate  child  belongs  to  the  putative  father.  But  the  mother  declined  either 
to  live  with  She  She  or  on  the  reservation,  and  has  declined  to  surrender  her  child  into 
the  custody  of  the  £ather.  The  acknowledgement  by  She  She  of  the  paternity  of  this 
child  certainly,  properly,  and  naturally  casts  upon  him  personal  obligations  for  its  edu- 
cation and  support,  but  it  is  not  believed  that  such  scope  was  contemplated  by  the  act 
of  June  28,  1906,  as  to  permit  illegitimate  children  who  never  lived  with  nor  were 
recognized  by  nor  affiliated  in  the  Osage  tribe  to  participate  in  the  division  of  the 
communal  lands  and  funds  of  the  tribe.  My  opinion,  thonfore,  is  that  this  application 
should  be  denied. 

The  papers  are  herewith. 

Very  renpectfully,  Frank  L.  Campbell, 

Assistant  Attomey-fientrol, 

Approved,  January  9,  1907. 

E.  A.  Hitchcock,  Secretary. 

There  is  one  other  case  of  ille^timacy,  that  of  Ola  Martin.  This 
was  a  case  where  a  woman,  from  all  the  testimony,  was  a  woman  of 
abw)luU»ly  loose  character.  She  was  mixing  promiscuously  with  both 
Indians  and  white  men,  and  she  finally  had  a  child.  There  was  no 
evidence  at  all  that  that  child  was  the  child  of  any  Osapje,  and,  what 
in  more,  I  am  advised  by  the  Indians  that  she  does  not  resemble  an 
Indian  child.     I  have  no  personal  knowledge  about  that. 

There  has  heen  the  most  abundant  opportunity  for  a  determination 
of  all  tlu»He,  ciiHCfs,  and  we  think  that  the  matter  should  be  considered  as 
iM'ttliMl,  the  parties  having  had  their  day  in  court.  There  is  no  lawyer 
who  do<»H  not  somctinuvs  disngree  with  the  court;  we  all  do  that;  &ut 
n<*v<*rth<*l<*HH  wlH»n  the  final  tribunal  passes  upon  it,  it  becomes  and  is 
ijfciiiilly  triMilcd  as  final,  in  some  courts  you  are  compelled,  of 
rourfi><*,  to  lU'.rvpi  the  n»siilt,  and  w^hile  Congress  undoubtedly  exer- 
titua  an  authority,  and  may  have  even  in  this  instanco  the  authority 
Ut  ii\tt*ii  up  the  rolls  again,  at  the  same  time  the  Osfiges  think  that 
thJfti  ina(l<T  should  l><»  coiisidfrod  thoroughly  settled,  and  the  legisla- 
UH  und  i\u*  Hctiofi  thiit  has  h(*(*n  taken  should  be  treated  as  final. 
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With  reference  to  the  Revards  and  the  Crumps,  on  their  own 
showing  they  are  claiming  because  a  grandfather  was  a  quarter-blood 
Osage  and  grandmother  white.  The  applicants'  father  was  bom  in 
Missouri  in  1828,  Uved  near  Kansas  City  imtil  1858,  and  then  moved 
to  California,  where  they  have  lived  ever  since,  and  intend  to  Uve, 
they  state,  unless  enrolled  and  given  Osage  lands  and  money.  On 
this  point  the  pending  bill  would  seem  to  contemplate  they  might  get 
their  share  whoUy  in  money.  There  is  doubt  on  the  part  of  the  Secre- 
tary as  to  their  Indian  ancestry.  They  seek  to  secure  enrollment  in 
part  because  a  sister  who  came  to  the  Osage  Reservation  in  1888  was 
enrolled  by  the  council.  She,  it  is  admitted,  paid  councilmen  money. 
The  only  dispute  is  whether  it  was  as  a  bribe.  The  statement  above 
made  applies  also  to  the  Strattons,  Hunts,  Loveland,  and  McCrarys. 
The  decision  that  these  persons  should  not  be  enrolled  is  supported 
by  abimdant  precedent.  They  never  were  on  the  roUs,  and  hence  are 
easily  distinguished  from  Mrs.  H<  Iderbrand,  who  was  on  the  rolls 
and  left  the  reservation  to  educate  her  children,  and  Coaira  Margrain, 
who  went  forth  as  a  sister  of  charity.  Both  were  held  not  to  have 
forfeited  existing  rights. 

The  Poppans  and  Fronkiers  are  Kaws,  affiliated  with  that  tribe^ 
and  were  rightfully  denied  Osage  enrollment.  I  have  not  had  time  to 
examine  closely  these  cases  and  those  of  the  adults. 

STATEMENT  OF  J.  B.  TEUSHBLEY. 

J.  B.  Trumblet  was  duly  sworn  by  the  chairman  and  testified  as 
follows: 

The  Chairman.  What  is  your  name? 

Mr.  Trumbley.  J.  B.  Trumbley. 

The  Chairman.  What  is  your  age  I 

Mr.  Trumbley.  Fifty-five. 

The  Chairman.  What  is  your  occupation? 

Mr.  Trumbley.  I  am  a  farmer;  I  am  also  a  member  of  the  council. 

The  Chairman.  You  are  a  member  of  the  council  of  the  Osage 
Indians? 

Mr.  Trumbley.  Yes,  sir. 

The  Chairman.  Proceed  and  make  such  statement  as  you  wish. 

Mr.  Merillat.  Mr.  Chairman,  may  I  ask  Mr.  Trumbley  a  few 
questions? 

The  Chairman.  Yes. 

Mr.  Merillat.  Mr.  Trumbley,  it  has  been  stated  that  the  Osage 
coimcil,  when  applications  for  enrollment  came  before  it,  would  simply 
say,  **We  do  not  want  to  make  any  more  Osages"  and  reject  the 
applications.  Please  state  what  the  Osage  council  would  do  and 
what  was  its  custom  when  any  application  came  before  it  for 
enrollment. 

Mr.  Trumbley.  Well,  they  considered  everything  very  thor- 
oughly— that  is,  they  took  their  time  considering  a  case  and  talked 
over  the  matter  a  day  or  two,  and  then  the  older  people  would  talk 
together — that  is,  men  from  60  to  70  years  of  age — to  see  if  they  knew 
any  of  these  people;  whether  they  had  had  any  kinfolk  or  not.  Of 
course  if  they  could  not  find  that  they  were  Osages,  they  rejected 
them.  Sometimes  there  would  be  affidavits  that  we  thought  were 
false  affidavits,  but  they  would  consider  and  look  at  those  affida^'^ti^ 
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and  see  if  they  could  find  something  that  would  rebut  theuL  I  think 
we  considered  them  all  very  well  in  the  council. 

Mr.  Merillat.  Do  you  know  Joe  Herrard,  otherwise  known  as 
Virgil  HerrardI 

Mr.  Teumbley.  Yes,  sir. 

Mr.  Merillat.  What  is  he,  a  white  man  or  an  Indian) 

Mr.  Teumbley.  He  is  a  white  man. 

Mr.  Merillat.  What  was  he  doing  on  the  reservation! 

Mr.  Trumblet.  He  is  married  to  an  Osage  woman,  I  think.  I 
have  known  him  since  1870,  when  he  first  came  down  to  that  country. 

Mr.  Merillat.  How  many  acres  of  Osage  land  did  he  occupy? 

Mr.  Tbumbley.  He  got  to  be  an  extensive  cattle  raiser  there  m  the 
early  days;  that  is,  in  the  latter  part  of  the  seventies  and  the  fore 
part  of  the  eighties — ten  years.  I  think  he  handled  a  good  many 
cattle  in  the  northeastern  part  of  the  reservation  and  controlled 
maybe  50,000  acres. 

Mr.  Merillat.  How  many  head  of  cattle  did  he  have  on  this 
ranch? 

Mr.  Trumbley.  Well,  he  had  a  ffood  many  cattle;  I  should  say 
maybe  three  or  four  or  five  thousana. 

Mr.  Merillat.  Do  you  know  whether  he  is  accused  of  being  rich; 
and  if  so,  how  much  is  he  worth? 

Mr.  Trumbley.  I  could  not  tell  you  that.  He  has  always  been 
looked  upon  as  a  pretty  wealthy  man. 

Mr.  Merillat.  It  has  been  stated  that  Mrs.  Applebv  was  given  an 
annuity  because  she  was  poor.  What  do  you  know  or  Mrs.  Appleby, 
whether  she  is  a  woman  of  means  or  not? 

Mr.  Trumbley.  Well,  I  have  always  heard  that  she  was  well  oflf — 
well  fixed. 

Mr.  Merillat.  Did  you  ever  hear  how  much,  or  about  how  much, 
she  is  worth? 

Mr.  Trumbley.  I  have  heard  from  different  parties  that  maybe 
she  is  worth  from  fifty  to  seventy-five  or  a  himdred  thousand  dollars. 

Mr.  Merillat.  Of  what  Osage  familv  are  you  a  member? 

Mr.  Trumbley.  The  Wliitehair  family. 

Mr.  Merillat.  State  whether  or  not  vou  ever  heard  of  the  Clems 
as  bein^  members  of  the  Whitehair  family  or  connected  with  it. 

Mr.  Trumbley.  I  never  heard  that  until  this  last  investigation.  I 
think  probably  they  had  some  affidavits  from  parties  claiming  that 
they  believed  that  they  belonged  to  the  Whitehair  family. 

Mr.  Merillat.  Among  the  members  of  the  Whitehair  family 
what  are  the  persons  of  apparently  partly  white  blood  who  are  of 
the  Whitehair  family,  as  far  as  you  know? 

Mr.  Trumbley.  I  am  supposed  to  come  from  the  Whitehair  family, 
the  Cypian  Tayrian  family,  and  the  Canvilles  and  the  Trumbleys. 

Mr.  Merillat.  You  are  partly  white  blood,  are  you  not? 

Mr.  Trumbley.  Yes,  sir;  three-fourths. 

Mr.  Merillat.  Aside  from  your  own  family,  is  there  any  other 
Whitehair  family  having  white  blood? 

Mr.  Trumbley.  The  Boulangers,  who  claim  kinship  with  us;  I  do 
not  know  exactly  what  relation  they  are.  The  closest  relation  is 
the  Cyprian  Tayrian  family. 

Mr.  Merillat.  Did  the  Osages  know  prior  to  its  passage  of  the 
change  that  was  made  in  the  act  of  1906  regarding  newly  discovered 
evidencel 
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Mr.  Trumbley.  I  do  not  know  hardly  whether  we  did  or  not. 

Mr.  Merillat.  Did  you  know  anything  about  it  before  it  became 
a  law;  that  is,  that  change! 

Mr.  Trumbley.  I  do  not  think  I  did. 

Mr.  Merillat.  Where  were  you  at  the  time  this  act  was  under 
consideration? 

Mr.  Trumbley.  I  was  around  Pawhuska,  but  I  was  not  a  member 
of  that  conmaittee  that  formulated  the  bill. 

Mr.  Merillat.  Was  you  up  here  at  the  time  that  act  was  imder 
consideration,  or  that  bill? 

Mr.  Trumbley.  A  part  of  the  time  I  believe,  a  little  while. 

Mr.  Merillat.  Was  there  any  effort  made  to  amend  that  bill  and 
get  on  special  persons? 

Mr.  Trumbley.  I  do  not  imderstand  you. 

Mr.  Merillat.  Was  there  any  effort  made,  so  far  as  you  know, 
and  by  whom,  on  Herrard  and  Clavier  and  others? 

Mr.  Trumbley.  Major  Miles  was  present  one  day  when  I  was 
talking  to  Senator  Curtis  and  tried  to  get  inserted  a  clause  to  enroll 
Joe  Herrard  and  Clavier,  and  I,  think,  Plomondon  and  a  few  others 
of  them,  and  I  think  he  told  Senator  Curtis  he  wanted  to  insert  a 
clause  in  that  bill  to  have  those  parties  put  on. 

Senator  Curtis.  Who  wanted  to  insert  a  clause? 

Mr.  Trumbley.  Major  Miles^  I  think  you  will  remember,  Senator. 

Senator  Curtis.  It  was  not  inserted,  was  it? 

Mr.  Trumbley.  No,  sir;  of  course  it  was  not  inserted.  I  objected 
to  it  myself;  we  did  not  want  it;  but  he  tried  to  get  it — Major  Miles. 

Senator  Curtis.  I  want  to  ask  you  if  you  know  Beatrice  Houston-— 
you  know  the  Houston  family  '^ 

Mr.  Trumbley.  Yes,  sir;  1  believe  I  do. 

Senator  Curtis.  You  know  an  Osage  woman  who  married  Joe 
Pappan? 

Mr.  Trumbley.  Yes,  sir;  I  believe  I  do.  She  is  a  sister  of  Wes 
DiaPs  wife,  I  think. 

Senator  Curtis.  Yes. 

Mr.  Trumbley.  I  think  so. 

Senator  Curtis.  She  was  an  Osage,  was  she  not? 

Mr.  Trumbley.  I  do  not  remember;  it  seems  like  that  in  the  early 
days  she  was 

Senator  Curtis.  There  was  never  any  question,  was  there,  in  the 
Osage  tribe  that  Justin  Pappan  married  a  white  woman  who  is  on  the 
Osage  roll,  who  is  an  Osage  woman,  and  took  her  to  the  Kaw  Reserva- 
tion to  live,  which  is  right  across  the  line  from  the  Osage  Reservation? 

Mr.  Trumbley.  I  do  not  understand  you  exactly. 

Senator  Curtis.  You  know  Joe  Pappan,  a  Kaw  Indian;  he  was  one 
of  the  leading  members  of  the  Kaw  tnbe  of  Indians? 

Mr.  Trumbley.  I  do  not  know  them  much;  I  know  Henry  Pappan 
and  Billy. 

Senator  Curtis.  Henry  was  a  brother  of  Joe's? 

Mr.  Trumbley.  Yes,  sir;  Henry  was  the  only  one  I  knew,  and 
Aikin  Pappan. 

Senator  Curtis.  Aikin  Pappan  was  a  distant  relative  of  Joe's. 
You  say  you  do  not  remember  this  Houston  woman? 

Mr.  Trumbley.  I  think  I  do;  it  seems  Uke  I  knew  her  in  the  early 
days  there. 
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Senator  Cubtis.  She  died  many,  years  ago — that  is,  Beatrice  t 

Mr.  Tbumbley.  Yes,  sir. 

Senator  Cubtis.  She  went  over  to  the  Kaws,  did  she  not? 

Mr.  Tbumbley.  Yes. 

Senator  Cubtis.  I  want  to  know  if  you  know  how  much  Osage 
blood  she  had. 

Mr.  Trumbley.  I  do  not  know. 

Senator  Cubtis.  You  know  that  she  was  an  Osage,  do  you  not! 

Mr.  Tbumbley.  I  think  she  was  considered  an  Osage. 

Senator  Cubtis.  How  much  of  an  Osage  is  her  sister  considered, 
this  ladv  you  have  just  mentioned? 

Mr.  Tbumbley.  I  could  not  tell  you. 

Senator  Cubtis.  You  know  her;  how  much  Osage  blood  does  she 
seem  to  have  from  looking  at  her? 

Mr.  Tbumbley.  I  could  not  tell  you  at  all. 

Senator  Cubtis.  She  is  recognized  as  an  Osage,  is  she  not? 

Mr.  Tbumbley.  I  think  she  is. 

Senator  Cubtis.  She  is  on  the  rolls? 

Mr.  Tbumbley.  Yes,  sir;  she  is  on  the  rolls. 

Senator  Cubtis.  And  her  children  are  on  the  rolls? 

Mr.  Tbumbley.  Yes,  sir. 

Mr.  Leahey.  I  want  to  ask  you  a  question.  There  is  one  matter 
that  the  council  tried  to  bring  out  in  contradiction  of  the  statement 
I  made  the  other  day.  The  question  is  this:  You  say  that  the  coim- 
cil  considers  applications  that  are  brought  before  it  and  himts  up 
parties  to  ascertain  whether  or  not  the  applicants  are  Osages,  and  if 
they  find  that  they  are  Osages  they  accept  them,  and  if  they  find 
they  are  not  Osages  they  reject  them.  I  want  to  ask  vou  if  they  find 
that  they  are  Osages — that  is,  that  if  they  find  that  they  have  Osage 
blood — is  it  the  custom  of  the  coimcil  to  admit  them? 

Mr.  Trumbley.  Well,  as  to  these  Strattons,  of  course  we  went  over 
that  matter  carefully,  and  I  think  we  rejected  them  on  the  ground 
that  they  never  affiliated — that  is,  those  Strattons  never  affiliated. 

Mr.  Leahey.  But  they  were  considered  to  be  Osages,  were  they 
not,  by  the  council  ? 

Mr.  Trumbley.  It  seems  like  the  evidence  showed  it,  but  then 
there  was  no  newly  discovered  evidence.  It  seemed  like  in  the  Strat- 
ton  case  they  wanted  new  evidence,  and  the  last  time  they  were  before 
the  council  there  was  no  new  evidence. 

Mr.  Leahey.  In  the  Stratton  case  does  it  not  show  that  they  were 
related  to  Auj2^stus  Stratton,  commonly  called  Brown? 

Mr.  Trumbley.  I  think  they  go  back  to  the  Browns. 

Mr.  Leahey.  All  those  are  Osa<;es,  are  they  not? 

Mr.  Trumbley.  Yes,  sir;  the  Browns  are  Osages,  but  one  reason 
the  Osaj]je  council  did  not  admit  them  was  because  they  had  never 
affiliated  and  never  tried  to  get  on  the  rolls. 

Mr.  Leahey.  Because  they  lived  away  from  the  tribe? 

Mr.  Trumbley.  Yes,  sir. 

Mr.  Leahey.  And  the  same  is  true  with  reference  to  the  Revards? 

Mr.  Trumbley.  I  think  so.     I  do  not  know  what  Revards  they  are. 

Mr.  Leahey.  You  know  Uncle  Louis  Revard,  or  did  you  riot  in 
his  lifetime?     lie  was  an  Osage,  was  he  not? 

Mr.  Trumbley.  I  do  not  know  as  to  that. 

Mr.  Leahey.  He  was  on  the  roll,  was  he  not? 


ENBOUiMENT  OF  OBBTAIK  MEMBERS  07  OSAGE  INDIANS.       105 

Mr.  Trumbley.  That  case  was  before  the  council,  I  think,  when  I 
was  secretary  of  the  council  in  the  early  nineties;  but  the  council 
rejected  it  and  laid  it  aside.  I  can  not  remember  whether  that 
passed  at  that  time  or  not. 

Mr.  Leahey.  Was  he  not  on  the  roll  and  recognized  as  a  member 
of  the  tribe  after  his  application  was  received! 

The  Chairman.  Does  not  the  roll  show  I 

Mr.  Leahey.  Yes,  sir. 

The  Chairman.  Then  I  do  not  think  we  need  take  up  any  time 
with  that. 

Mr.  Leahey.  He  is  the  father  of  these  applicants;  that  is  the 
reason  I  asked  these  questions. 

The  witness  was  thereupon  excused. 

Mr.  Merillat.  We  desu'e  to  ask  the  agent  a  few  questions,  if  the 
committee  deem  proper. 

The  Chairman.  Very  well. 

STATEMENT   OP  EET  MILLAED. 

Mr.  Millard,  having  been  duly  sworn  by  the  chairman,  testified 
as  follows: 

The  Chairman.  What  is  your  age  I 

Mr.  Millard.  Forty-six. 

The  Chairman.  Wnat  is  your  occupation? 

Mr.  Millard.  I  am  an  Lidian  agent  of  the  Osages. 

Mr.  Merillat.  For  how  long  a  time  have  you  been  with  the 
Osages,  and  in  what  capacities? 

MT,  Millard.  About  four  years  as  leasing  clerk  and  United  States 
Lidian  agent. 

Mr.  Merillat.  Have  you  any  knowledge  as  to  what,  if  anything,  is 
done  by  the  council  when  applications  for  membership  come  before  it 
for  enrollment? 

Mr.  Millard.  I  have. 

Mr.  Merillat.  Please  state  what  is  done. 

Mr.  Millard.  I  was  there  during  the  trial  of  all  these  cases.  When 
we  got  the  papers  there  we  notified  every  person;  every  paper  was 
submitted  and  read  by  an  interpreter  to  tne  council,  and  all  evidence 
was  submitted  both  pro  and  con  in  the  cases. 

Mr.  Merillat.  Please  state  whether  or  not  the  council  made 
efforts  to  ascertain  the  facts  in  the  cases. 

Mr.  Millard.  They  did.  You  will  find  a  great  many  affidavits 
filed  in  those  cases. 

Mr.  Merillat.  The  reason  is  given  in  each  case  by  the  Secretary 
in  his  report  here.  It  is  stated,  however,  that  they  would  simply 
reject  an  applicant  saying,  '^We  do  not  want  to  make  any  more 
Osages."     Is  that  correct? 

^fi'.  Millard.  I  never  heard  that  expression  in  the  council  in  my 
Ufe.     I  have  heard  it  on  the  streets,  but  never  in  the  council. 

Mr.  Merillat.  Did  the  Osages  have  any  means  of  ascertaining  as 
to  Osage  blood,  and  that  sort  of  thin^? 

Senator  Curtis.  You  mean  other  than  the  roll? 

Mr.  Millard.  The  same  as  any  other  person.  Of  course,  because 
of  their  ignorance  they  are  not  as  capable  of  finding  out,  but  every 
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effort  was  made,  and  the  attorneys  were  invited  to  submit  any  evi- 
dence they  wished  for  or  against. 

Mr.  Merillat.  Full  opportunity  was  given. 

Mr.  Millard.  Yes,  sir;  I  never  saw  a  paper  turned  down  that  I 
know  of. 

Mr.  Merillat.  What  is  the  position  of  the  Osages  with  respect  to 
those  persons  who  possibly  may,  or  probably  may,  have  had  some 
Osa^e  blood,  but  were  not  born  withm  the  nation  and  did  not  Uve 
witmn  the  nation! 

Mr.  ^Millard.  The  Osages  were  almost  unanimously  against  any- 
one who  applied  on  the  grounds  of  affiUation. 

Senator  duRns.  Tou  mean  a  lack  of  afliliation? 

Mr.  ^^liLLARD.  Tes;  I  mean  for  want  of  affiliation. 

ilr.  Merillat.  What  do  you  know,  if  anything,  with  respect  to  the 
^nding  cases,  as  to  whether  these  37  or  39  were  all  of  the  cases  that 
were  pending  or  are  pending? 

Mr.  Millard.  TVTien  these  cases  were  tried  before  the  council 
about  123  other  cases  were  tried  at  the  same  time. 

Mr.  Merillat.  Have  you  any  knowledge  whatever  as  to  whether 
there  are  many  persons *outside  of  the  Osage  Nation  who  probably 
have  some  degree  or  quantum  of  Osage  blood? 

ilr.  Millard.  It  is  generally  conceded  that  thousands  of  people  in 
the  southwestern  coimtry — southeastern  Kansas  and  soutnwestem 
Missouri — claim  Osage  blood,  but  there  has  never  been  any  proof  of 
that  kind  submitted. 

Mr.  Merillat.  That  is  all. 

Mr.  Millard.  Senator  Curtis,  may  I  ask  you  a  question  with 
regard  to  Mrs.  Houston? 

Senator  Curtis.  Certainly. 

Mr.  Miu.AKU.  I  think  you  asked  the  question  if  she  was  an  Osage? 

Senator  Cruris.  Yes. 

Mr.  Mii.LAKD.  Is  it  a  question  of  whether  Isabella  Auld  is  her 
daujxiitor? 

Sonator  Curtis.  Yes. 

Mr.  Millard.  She  was  enrolled  as  a  Kaw,  the  mother  of  the  chil- 
dren. 

Senator  Curtis.  That  was  because  her  mother  died  and  her  father 
died  and  her  grandmother  kept  her  and  enrolled  her  as  a  Kaw.  I 
know  all  about  the  case  from  start  to  finish.  I  would  like  to  ask  the 
ajxent  one  question.  Out  of  those  123  cases  that  were  considered, 
other  than  these  here,  is  it  admitted  by  the  Department  that  they 
were  of  part  Osage  blood? 

Mr.  Millard.  I  think  not.  It  might  have  been  in  a  few  cases,  but 
not  very  many,  if  any. 

Senator  Curtis.  I  think  that  the  Department  admits  that  nearly 
all  of  these  applicants,  these  37,  did  nave  Osage  blood  or  are  of 
Osage  blood. 

Mr.  Millard.  Well,  you  will  find  that  in  their  letter  to  you. 

Senator  Curtis.  I  know;  we  have  that.  I  want  to  know  about  the 
other  123. 

Mr.  Millard.  I  do  not  think,  probably,  that  any  of  those  123,  or 
many,  any  way,  have  Osage  blood, 
tator  Curtis.  That  is,  that  the  Department  does  not  admit  that 
lavet 
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Mr.  Millard.  No,  sir. 

Senator  Curtis.  I  think  that  they  admit  as  to  part  of  those  37  or 
39  that  they  have  part  Osage  blood. 
Mr.  Millard.  Yes,  sir;  I  can  find  it  out  for  you. 
Senator  Curtis.  It  is  not  necessary. 

Mr.  Merillat.  I  think  the  fact  is  that  they  admit  that  some  are; 
and  as  to  others,  that  they  are  doubtful. 
The  witness  was  thereupon  excused. 

Mr.  Hemphill.  Mr.  Chairman  and  gentlemen,  I  represent  in  con- 
junction with  Mr.  Leahey,  the  Hunts  and  Pearl  Callanan. 

The  facts  about  the  Hunt  case  are  these 

The  Chairman.  Just  one  moment.  There  will  have  to  be  some 
understanding  about  this  matter;  either  you  will  have  to  reply  for 
all  of  them,  or  some  one  else.  The  coinmittee  can  not  have  the  same 
grounds  gone  over  by  the  representatives  of  each  of  these  families. 
Will  not  your  statement  cover  all  ? 

Mr.  Hemphill.  I  do  not  know  anything  except  about  the  Hunts 
and  Pearl  Callahan. 

Senator  Cltitis.  Why  could  not  the  questions  of  law  apply  to  ill 
of  these  people,  imless  Mr.  Leahey  desires  to  make  some  further 
statement. 

Mr.  Leahey.  T1-  re  were  some  statements  made  by  Mr.  IfenUal 
that  are  not  correct .  and  of  which  I  have  personal  knowledge.  becauM 
I  have  been  in  both  of  the  investigations  of  the  Osage  tribe  aod  har^ 
conducted  one  side  of  the  case.  1  was  also  interested  in  tits  cutter 
of  getting  just  one  clause  in  the  allotment  bill,  which  prondw  thai 
those  cases  which  had  been  previously  investigated  by  the  Seentuj 
should  not  be  reinvestigated  except  upon  ne^y  discorcnd  evidence 
of  fraud. 

The  Chairman.  What  portion  of  this  case  do  yoa  deem  to  ad- 
dress yourself  tol 

£EY.  I  have  some  papers  which  I  wish  to  fib  and  abo  to 

^  remarks  about,  and  then  I  dedre  to  mab  awwer  to 

-n^nts  that  were  made  by  Mr.  MBriDat  with  nfcmice  to 

>f  fraud  that  was  raised.    I  deam  ato  to  addms  mv- 

^-^pDsition  that  matters  that  come  fron  tine  Ftre  Civil. 

|i  not  bo  parallel  to  the  qqeBtiBa leiaed  m  eommg  f^,^^\ 

the  reason  that  the  Five  GmSwl  Wks  were  author. 

[an.l  huvjg         their  own gowMeat  and  to  contr-I 

lal  utToM         '.  right  wm Mt gmn  to  the  C>5;a-t<. 

re  coQ^a  deptttBBtol  jeh  and  by  act7    ' 

B0^aKlklMh0T.  and  I  w  ' 

•"■■■■■ttoth^  two  .  M  - 


*ll  was  >:ii  i   ■"■■   y';  iia 

)na 


•  allotmoV.'   ■  ■     •'*!?/ 


"gated  r^  .:    N*;^^>  hia 

ft  the  tir^r  <crio^*' 
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was  made  by  Congress  to  allot  the  Osages.  I  was  here  at  that  time, 
and  I  addressed  the  committee  on  the  proposition  of  inserting  in 
the  bill  such  a  clause.  Senator  Curtis  was  the  chairman  of  the 
subconmiittee  that  had  the  bill  in  chafge  at  that  time.  I  presented 
to  the  subcommittee  this  fact,  that  in  1896  we  had  been  taking  testi- 
mony for  and  against  certain  persons  who  were  then  on  the  Osage 
roll.  The  question  had  been  rully  gone  into  by  a  commission  that 
had  been  appointed  by  the  Secretary  for  that  purpose.  That  com- 
mission had  reported,  together  with  its  findings,  to  the  Commissioner 
of  Indian  Affaire.  The  Commissioner  of  Indian  Affaire  had  given 
his  opinion,  which  had  gone  to  the  Secretary,  and  the  Secretary 
had  first  confirmed  the  opinion  of  the  Commissioner  of  Indian  Affaire 
in  a  good  many  cases.  The  matter  was  subsequently  referred  to 
Judge  Vandevanter. 

The  Chairman.  I  do  not  want  to  interrupt  you,  but  I  really  can 
not  see  the  force  of  this  statement.  That  matter  was  presented  to 
the  committee,  and  the  committee  put  it  in,  and  the  law  was  passed. 

Mr.  Leahey.  Yes,  sir;  but  a  great  deal  of  time  was  spent,  and  I 
did  not  know  what  effect  the  statement  of  Mr.  Merillat  had  upon  the 
committee.  The  fraud  which  counsel  said  had  been  admitted  and 
the  allegations  of  bribery  which  he  said  had  been  admitted  never  have 
been  admitted.  The  fact  is  we  have  always  hotly  contested  that 
anything  whatever  in  the  Clem  case  was  paid  to  the  membere  of  the 
coimcil  with  the  knowledge  of  the  parties  who  were  enrolled.  The 
evidence  is  very  clear  on  the  proposition  that  so  far  as  was  within 
the  knowledge  of  the  Clem  people  no  money  had  been  paid  to  any 
member  of  the  coimcil,  nor  was  anv  money  paid  to  anybody  for  the 
purpose  of  paying  it  to  the  coimcil.  They  employed  an  interpreter 
who  was  not  a  member  of  the  council  ana  who  was  not  an  officer  of 
the  tribe  by  the  name  of  James  Big  Heart,  but  who  has  since  been 
prominent  in  the  affairs  of  the  trioe.  Big  Heart  testified  that  he 
received  certain  money  from  them,  and  that  money  he  divided  up 
with  the  members  of  the  council,  giving  some  of  it  to  the  members  of 
the  council,  but  who,  in  fact,  voted  against  those  people.  Aside 
from  his  testimony  there  is  no  testimony  on  that  particular  subject. 
The  Clems  deny  that  there  was  any  intention  that  anybody  should 
receive  any  money  for  the  purposes  of  bribery. 

Mr.  Hempuill.  And  did  not  Big  Heart  in  this  investigation  fail 
to  make  any  statement  of  that  kind? 

Mr.  Leahey.  Yes,  sir;  and  during  this  investigation  of  1806  Big 
Heart,  who  had  testified  in  the  recent  investigation  on  the  question 
of  fraud,  and  who  was  at  that  time  chief  of  the  tribe,  and  who  assisted 
in  the  investigation,  failed  to  make  any  state^nent  as  to  any  money 
paid  to  him  for  the  purpose  of  bribery.  So  that,  while  it  is 
claimed  that  there  was  bribery  used,  the  Clems  deny  it  and  always 
have  denied  it. 

Now,  these  cases  that  have  been  referred  to  have  all  been  consid- 
ered by  the  Secretary  in  two  investigations.  As  was  stated,  in  a 
former  investigation  tne  matter  was  fully  gone  into,  and  at  the  second 
investigation  as  to  some  of  them  in  a  limited  way,  so  that  there  is 
nothing  in  this  case  to  be  brought  out.  As  to  the  cases  which  have 
been  considered  by  the  Secretary  with  reference  to  enrollment,  I  have 
a  few  of  his  letters  of  authority  where  parties  have  been  admitted  to 
the  roll,  and  I  want  to  submit  those  to  show  that  no  definite  line  of 
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policy  has  been  followed  by  the  Department  with  reference  to  the 
enrollment  of  these  people.  In  1884  by  telegram  the  Acting  Com- 
missioner of  Indian  Aflfairs  authorized  the  enrollment  of  Maria  Petit 
and  her  children  and  her  grandchildren.  The  evidence  was  that  in 
eighteen  himdred  and  thirty  something,  Mary  Petit  had  been  taken 
away  from  the  Osages^  and  up  to  this  time,  1884,  had  lived  among  the 
Cherokees  and  had  raised  her  children.  She  at  that  time  came  back 
and  was  enrolled  imder  the  authority  of  this  telegram,  a  copy  of  which 
I  hand  to  the  reporter. 
The  telegram  is  as  follows: 

[Telegram.]  \ 

Department  of  the  Interior, 

Office  of  Indian  Affairs, 
Washington,  D.  C,  June  tl,  1884» 
To  Miles, 

Agenty  Coffeyville,  Kan8.7 
Mav  enroll  children  and  grandchildren  of  Maria  Petit  in  compliance  with  treaty 
stipulations  and  Osage  laws;  filing  with  annuity  rolls  action  of  council  signed  by  proper 
officers. 

E.  L.  Stevens, 
Acting  Commissioner, 

That  enrollment  was  also  acquiesced  in  by  the  tribe.  The  enroll- 
ment of  Albert  Lombard,  who  had  been  separated  from  the  tribe  for 
some  thirty  years — more  than  thirty  years — who  returned  from  Cali- 
fornia with  a  family  of  10  that  he  had  raised  out  there,  was  made. 
That  was  in  1890.  That  was  acquiesced  in  by  the  tribe  and  approved 
of  by  the  Department.  On  October  23,  1890,  hj  authority  from 
John  W.  Noble,  Secretary  of  the  Interior,  the  Commissioner  of  Indian 
Affairs  was  directed  to  have  placed  on  the  rolls  the  name  of  Coaina 
Mongrain.     In  that  letter  the  Secretary  says: 

It  appears  from  the  statement  of  Agent  Miles,  of  the  Osage  Agency,  Okla.,  that  the 
applicant  is  known  as  a  mixed-blood  Osage,  and  you  state  that  her  brother  and  sister 
are  enrolled  as  Osages  and  that  she  has  no  affiliation  with  any  other  tribe  of  Indians; 
that  the  Osage  coimcil  refused  to  acknowledge  her  as  a  member  of  the  Osage  Nation 
of  Indians  unless  she  would  return  to  the  agency,  which  she  declined  to  do.  You 
recommend  that  authority  be  ^nted  for  the  enrollment  of  the  applicant  as  a  mem- 
ber of  the  Osage  Nation  of  Indians. 

I  ask  that  those  communications  be  inserted  in  the  record. 
The  papers  referred  to  are  as  follows: 

Department  of  the  Interior, 

Office  op  Indian  Affairs, 
Washington,  August  SO,  1890. 
Lab  an  J.  Miles,  Esq., 

United  States  Indian  Agent,  Osage  Agenqf,  Pawhuska,  Okla. 
Sir:  Referring  to  your  letter  dated  August  18,  1890,  and  previous  correspondence 
relative  to  the  application  of  Albert  Lombard  and  his  nine  children,  persons  of  mixed 
blood,  for  enrollment  as  members  of  the  Osage  tribe  of  Indians,  there  being  inclosed 
with  said  letter  a  certified  copy  of  a  resolution  of  the  Osage  national  council  adopted 
December  23,  1889,  admitting  the  applicants. to  tribal  membership,  etc.,  I  have  to 
say  that  I  am  in  receipt  of  a  letter  from  Mr.  Lombard  dated  August  26,  1890,  in  which 
he  states  that  his  father,  Robert  Lombard,  was  a  half-breed  Osage  borne  on  the  rolls 
of  the  Osages  from  his  birth  to  his  death;  that  his  Claimant's)  mother  is,  according 
to  his  recollection  and  information,  a  ouarter-blood  Cherokee;  that  all  of  his  relations 
on  his  father's  side,  yet  alive,  are  still  residing  with  and  are  members  of  the  Osa^ 
Tribe,  and  that  among  them  are  the  following-named  persons,  first  cousins  of  tne 
applicant,  to  wit:  Thomas  Rogers  (ex-supreme  judge),  Antwoine  Rogers,  Mrs.  Sophia 
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Davis,  Joseph  Lombard,  and  Alex.  Marbin,  and  that  the  Osaees  have  formally  recog- 
nized himself  and  his  family  as  entitled  to  all  the  rights  ana  privileges  of  members 
of  that  tribe,  etc. 

The  records  of  this  office  show  that  the  name  of  Robert  Lombard  was  borne  on  the 
rolls  of  the  Osage  Tribe  in  1869,  1870,  and  1875. 

You  are  instructed  to  question  the  relatives  above  named  of  the  applicants  as  to 
the  familv  history  of  the  claimants  and  their  connection  with  and  rights  in  the  Osage 
tribe,  and  if  you  are  satisfied  therefrom  as  to  the  correctness  of  Mr.  Lombard's  state- 
ments, and  tnat  he  is  justly  entitled  to  membership  in  the  Osage  tribe,  and  if  you 
know  that  the  Osa^e  council  has  duly  and  in  accordance  with  the  Osage  laws  and 
customs  admitted  nim  and  his  children  to  tribal  rights,  you  will,  without  further 
communication  on  the  subject  with  this  Office,  enroll  and  provide  for  them  as  members 
of  the  tribe,  entitled  to  participate  in  all  annuities  and  benefits  distributed  after 
the  date  of  their  enrollment  however  hereunder,  and  will  recognize  them  as  having 
rights  to  land  equal  in  every  respect  with  other  members  of  the  tribe. 
Very  respectfully, 

T.  J.  Morgan,  Commisnorwr, 


Department  of  the  Interior, 

Waskingtorif  October  f5,  1890, 
The  Commissioner  of  Indian  Affairs. 

Sir:  I  acknowledge  the  receipt  of  your  communication  of  17th  instant  and  inclosure 
relative  to  the  application  of  Coaina  Mongrain,  a  lady  living  at  Osage  Mission,  Kans.,  a 
Sister  of  Charity,  to  be  recognized  as  a  member  of  the  Osage  Nation  of  Indians. 

It  appears  from  the  statement  of  Agent  Miles,  of  the  Osage  Agency,  Okla.,  that  the 
applicant  is  known  as  a  mixed-blood  Osage,  and  you  state  that  her  brother  and  sister 
are  enrolled  as  Osages  and  that  she  has  no  affiliation  with  any  other  tribe  of  Indians: 
that  the  Osage  council  refused  to  acknowledge  her  as  a  member  of  the  Osage  Nation  of 
Indians  unless  she  would  return  to  the  agency,  which  she  declined  to  do.  You  rec- 
ommend that  authority  be  granted  for  the  enrollment  of  the  applicant  as  a  member 
of  the  Osage  Nation  of  Indians. 

In  view  of  the  facts  and  in  accordance  with  your  recommendation,  authority  is  hereby 
granted  for  the  enrollment  of  said  Coaina  Mongrain  as  a  member  of  the  Osage  Nation 
of  Indians. 

The  incloBiire  of  your  letter  is  herewith  returned. 

Very  respectfully,  John  W.  Noble,  Secretary. 

Mr.  Merillat.  Was  she  not  a  Sister  of  Charity? 

Mr.  Leahy.  Yes,  sir;  and  she  refused  to  come  back  to  the  Osages 
and  refused  to  live  with  them.  Louis  Revard,  who  is  a  brother  of 
Peter  Revard  and  Mary  J.  R.  Clem,  two  of  the  applicants  in  this 
matter,  on  March  25,  1892,  was  enrolled  after  havmg  been  absent 
from  the  resei-vation  a  quarter  of  a  century  or  more.  The  letter 
authorizing  his  enrollment  I  also  desire  to  oiler. 

(The  letter  is  as  follows:) 

Department  op  the  Intekior, 

Washington,  March  US,  189t. 
The  Commissioner  op  Indian  Affairs. 

Sir:  I  acknowledge  the  receipt  of  your  communication  of  24th  in«tant  in  relation 
to  the  enrollment  of  Louis  Revard  as  a  member  of  the  Osaj^e  Nation  of  Indians. 

You  state  from  the  testimony  filed  in  said  claim  that  the  applicant  is  of  Usiip:e  blood 
and  entitled  to  enrollment  with  the  tribe  in  view  of  the  action  of  the  Osaj:e  council, 
dated  March  26,  1891,  admitting  him  to  citizenship,  he  "having  proven  his  right  as 
such  before  the  council  of  the  Osage  Nation." 

In  view  of  the  action  of  the  council  and  in  accordance  with  your  recommendation, 
authority  is  hereby  panted  for  the  enrollment  of  Mr.  Louis  Revard  as  a  member  of 
the  Osage  Nation,  with  rights  equal  to  the  other  members  thereof,  to  lands,  annuities, 
and  all  tribal  property. 
The  papers  accompanying  your  communication  are  herewith  returned. 
Very  respectfully, 

John  W.  Noble,  Secretary. 
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Now,  in  line  with  the  Callahan  case,  she  being  the  illegitimate 
child  of  Sheshe,  and  so  acknowledged  to  be  by  the  Secretary  oiF  the 
Interior  and  the  Commissioner  of  Indian  Affairs,  that  enrollment 
was  denied.  I  desire  to  read  from  a  letter  of  October  5, 1906,  to  the 
United  States  Indian  agent  by  C.  F.  Larrabee,  Acting  Commissioner, 
with  reference  to  a  child  named  Tall  Chief,  who  is  also  an  iUe^ti- 
mate  child  bom  to  a  white  woman  by  a  full-blood  Indian,  there  being 
no  marriage,  and  there  has  not  yet  been  any  marriage.  In  that  case 
the  Acting  Commissioner  says: 

'Relative  to  the  application  of  Anna  Elliot,  a  white  woman,  you  say  that  her  son, 
Enoch  Tall  Chief,  was  the  result  of  unlawful  intercourse  with  Eves  Tall  Chief,  a 
full-blood  member  of  the  Osage  tribe  of  Indians,  who  acknowledged  the  child  as  his, 
and  that  the  council  objects  to  the  enrollment  of  the  child  on  the  ground  of  illegiti- 
macy. With  the  sworn  application  of  this  woman,  setting  forth  the  parentage  of  the 
child,  is  an  affidavit  dated  September  1, 1906,  by  Eves  Tail  Chief,  the  putative  father, 
who  says  that  he  is  "the  father  of  Enoch  Tall  Chief,  who  was  bom  on  the  8th  day  of 
February,  1906,  at  Fairfax,  Osage  Indian  Reservation."  There  is  also  submitted 
with  the  case  an  affidavit  dated  September  1,  1906,  of  Mrs.  Lula  Hines,  who  says 
that  she  attended  Mrs.  Anna  Elliot  as  midwife  February  8, 1906,  and  there  was  bom 
to  her  a  male  child,  which  is  now  livinc;. 

It  is  clearly  shown  that  Eves  Tall  Chief,  a  full-blood  member  of  the  Osage  tribe  and 
enrolled  therewith  as  No.  333  on  the  tribal  roll  of  January  1,  1906,  is  the  rather  of  the 
child,  and  that  by  his  affidavit  acknowledging  it  the  child  is  entitled  to  enrollment 
under  that  part  of  the  Osage  act  quoted  in  the  foregoing  case.  It  is  therefore  to  be 
enrolled  as  a  member  of  the  Osage  tribe  thereunder,  notwithstanding  the  protest  cA 
the  tribal  council. 

This  I  also  desire  to  offer. 
(The  letter  is  as  foUows:) 

Dbpabtment  op  the  Interior, 

OpncB  OP  Indian  Appairs, 

Washington,  October  5, 1906. 
United  States  Indian  Agent, 

Osage  Agency,  Pawhusha,  Okla. 
Sir:  This  Office  is  in  receipt  of  your  letter  of  the  19th  ultimo,  transmitting  the 
applications  for  Osage  enrollment  of  certain  persons  on  behalf  of  their  respective 
clnldren,  as  follows: 


Parent. 


ChUd. 


Bom. 


Charles  Coleman... 

Anna  Elliot 

William  MussTove. 
Mrs.  Ida  Barber... 

Eugene  Perrler 

John  B.  Moncravie 


Joseph  Coleman 

Enoch  TaU  Chief 

WUllsEUaMusgrove.. 

Augustus  Barber 

Ray  L.  D.  Perrler 

Anna  Anita  Moncravie 


Feb.  17,1906 
Feb.  8,1906 
June  8,1006 
July  16,1906 
June  18,1006 
June  19,1906 


You  say  that  these  applications  were  presented  to  the  Osage  business  committee, 
which,  at  its  meeting  held  September  4,  1906,  rejected  all  of  them;  and  ask  instruc- 
tions therein. 

These  cases  are  considered  seriatim,  and  you  are  informed  as  follows  concerning 
them: 

You  report  that  Charles  Coleman,  white,  was  legally  married  January  29,  1906,  to 
Mary  Chcshewalla,  a  full-blood  member  of  the  Osa^e  tribe*  that  she  died  February 
20,  190G,  three  days  after  the  birth  of  her  child,  which  livea  but  three  or  four  hours; 
that  the  tribal  council  objects  to  its  enrollment  on  t;Jie  ground  that  it  is  illegitimate 
and  lived  too  short  a  time,  and  that  there  is  no  question  whatever  as  to  the  Osage 
blood  and  tribal  rights  of  the  mother.  In  this  case  there  is  submitted  an  affidavit 
from  Mrs.  Helen  Gibson,  who  says  that  she  was  present  at  the  time  of  the  birth  of 
the  child,  Joseph  Coleman;  that  it  was  well  formed  and  looked  like  any  other  child; 
that  it  was  born  alive  and  lived  three  and  a  half  hours;  and  that  she  gave  it  tea,  which 
it  "swallowed  the  same  as  any  well-formed  child  would  do.*'  The  attending  physi- 
cian. Dr.  W.  H.  Aaron,  swears  that  the  baby  was  fully  developed  and  was  fed  tea  by 
the  women  present;  that  the  mother  was  very  ill,  and  aa  he  waa  compelled  to  give 
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his  entire  attention  to  her,  he  saw  but  little  of  the  baby  after  its  birth  and  until  its 
death. 

Concerning  the  objections  as  to  the  enrollment  of  the  child  by  the  tribal  council, 
you  are  informed  that  the  laws  of  this  country  and  of  England  do  not  require  that  the 
child  should  be  capable  of  continuing  to  live,  but  only  that  it  should  be  bom  alive. 
It  matters  not  whether  it  be  mature  or  immature,  so  that  it  is  alive.  Again,  under 
the  laws  of  the  countries  mentioned,  the  slightest  voluntary  movement  by  the  child 
is  regarded  as  sufficient  to  establish  a  live  birth.  The  question  of  the  child's  via- 
bility has  no  bearing  on  the  case;  and  from  the  evidence  submitted  it  is  clearly 
shown  (1)  that  the  child  was  bom  alive;  (2)  that  it  was  bom  while  the  mother  was 
alive;  and  (3)  that  the  child  was  bom  capable  of  inheriting. 

As  to  the  question  of  the  legitimacy  of  the  child,  you  are  advised  that  the  laws  of 
Oklahoma,  wnich  would  govem  in  this  case,  provide  as  follows: 

"  (3760)  1.  All  children  born  in  wedlock  are  presumed  to  be  legitimate. 

"(3761)  2.  *  *  *  A  child  bom  before  wedlock  becomes  legitimate  by  the  sub- 
sequent marriafi^e  of  its  psirents. 

"(3762)  3.  The  presumption  of  legitimacy  can  be  disputed  only  by  the  husband  or 
wife,  or  the  descendant  of  one  or  both  of  them." 

The  parents  were  legally  married  before  the  birth  of  the  child,  and  the  father  makes 
formal  affidavit  acknowledging  the  child  to  be  his.    It  is  therefore  l^itimate. 

As  the  mother  was  a  full-blood  member  of  the  Osage  tribe  and  enrolled  January  1, 
1906,  and  it  has  been  shown  that  the  child  was  bom  alive  and  capable  of  inheriting, 
and  is  legitimate,  its  enrollment  is  authorized  and  directed  under  the  provision  of 
section  1  of  the  Osaee  act  approved  June  28, 1906,  which  says  that  the  Oss^e  roll  shall 
consist  of  "all  chilaren  born  between  January  1,  1906,  and  July  1,  1907,  to  persons 
whose  names  are  on  said  roll  on  January  1,  1906."  The  child  is  therefore  to  be 
enrolled,  notwithstanding  the  objections  of  the  tribal  council. 

Relative  to  the  application  of  Anna  Elliot,  a  white  woman,  you  say  that  her  son, 
Enoch  Tall  Chief,  was  the  result  of  unlawful  intercourse  with  Eves  Tall  Chief,  a  full- 
blood  member  of  the  Osage  tribe  of  Indians,  who  acknowledged  the  child  as  his;  and 
that  the  council  objects  to  the  enrollment  of  the  child  on  the  ground  of  illegitimacy. 
With  the  swom  application  of  this  woman,  settine  forth  the  parentage  of  the  child,  is 
an  affidavit  dated  September  1, 1906,  by  Eves  Tall  Chief ,  the  putative  father,  who  says 
that  he  is  "the  father  of  Enoch  Tall  Chief,  who  was  bom  on  the  8th  day  of  Febmary, 
1906,  at  Fairfax,  Osage  Indian  Reservation."  There  is  also  submitted  with  the  case 
an  affidavit  dated  September  1,  1906,  of  Mrs.  Lula  Hines,  who  says  that  she  attended 
Mrs.  Anna  Elliot  as  midwife  February  8,  1906,  and  there  was  bom  to  her  a  male  child, 
which  is  now  living. 

It  is  clearly  shown  that  Eves  Tall  Chief,  a  full-blood  member  of  the  Osage  tribe,  and 
enrolled  therewith  as  No.  333  on  the  tribal  roll  of  January  1,  1906,  is  the  father  of  the 
child,  and  that  by  his  affidavit  acknowledging  it  the  child  is  entitled  to  enrollment 
under  that  part  of  the  Osage  act  quoted  in  the  foregoing  case.  It  is  therefore  to  be 
enrolled  as  a  member  of  the  Osage  tribe  thereunder,  notwithstanding  the  protest  of 
the  tribal  council. 

The  evidence  submitted  as  to  the  birth  and  identity  of  the  re^'pective  children  of 
William  Mus^rove,  John  B.  Moncravie,  and  Eugene  Perrier  is  satisfactory.  It  is  fur- 
ther shown  that  the  fathers  of  these  children  were  enrolled  as  members  of  the  Osage 
tribe  January  1,  1906,  and  that  they  (the  children)  were  born  between  January  1, 
1906,  and  July  1,  1907.  They  are  clearly  entitled  to  enrollment  under  the  provision 
of  the  Osa^e  act  heretofore  quoted.  You  will  therefore  enroll  as  members  of  tne  Osage 
tribe  Willi.s  Ella  Musj^rove,  Ray  L.  D.  Perrier,  and  Anna  Anita  Moncravie  as  Osage 
Indians,  reference  being  had  to  Office  letter  to  you  of  August  18,  1906,  relative  to  the 
enrollment  of  children  born  to  male  and  female  members  of  the  tribe  whose  names 
were  on  the  tribal  rolls  January  1, 1906,  in  which  it  was  said  that  where  "  children  of  the 
two  claases  mentioned  are  enrolled  and  whose  parents  are  hereafter  found  not  to  be 
entitled  to  enrollment,  their  names  will  be  stricken  off  with  the  parent." 

The  business  conamittee  or  proper  representative  of  the  Osage  tribe  should  be  in- 
formed that  should  any  of  the  parents  of  these  children  hereafter  be  found  bv  the 
Department  not  to  be  entitled  to  enrollment  their  status  will  of  course  follow  that  of 
their  parents. 

In  the  case  of  Mrs.  Ida  Barber,  the  enrollment  of  whose  child  was  also  objected  to 
for  the  reason  that  her  name  has  been  placed  on  the  challenged  list,  the  evidence  as 
to  the  birth  and  identity  of  her  child  is  found  to  be  satisfactory;  and  as  her  name 
is  on  the  tribal  rolls  of  January  1, 1906  (No.  888),  her  child  is  to  be  enrolled  under  the 
provision  of  section  1  of  the  Osa^e  act,  which  directs  the  enrollment  of  "all  children 
whose  names  are  not  now  on  said  roll,  but  who  were  born  to  members  of  the  tribe 
whose  names  were  on  the  said  roll  on  January  1, 1906,  including  the  children  of  mem- 
bers of  the  tribe  who  have  or  have  had  white  husbands/' 


ENBOLLMENT  OF  OEBTAIK  MEMBEBS  OF  OSAGE  INDIANS.       118 

You  will  therefore  enroll  Augustus  Barber  as  a  member  of  the  Osage  tribe,  your 
attention  being  called  to  that  part  of  Office  letter  of  instructions  to  you  of  August  18, 
1906,  referred  to  in  the  foregoing  case. 

Very  respectfully,  0.  F.  Larrabee, 

Acting  Commissioner. 

Now,  I  file  these  in  order  to  show  that  the  Department  has  acted 
just  as  it  saw  fit  at  the  time.  It  has  not  followed  any  well-settled 
policy,  and  there  has  not  been  any  well-settled  policy  in  the  Depart- 
ment with  reference  to  enrolling  people  of  the  Osage  tribe.  They 
have  at  times  enrolled  those  who  were  objected  to  by  the  council  and 
at  other  times  rejected  those  who  were  approved  of  oy  the  council. 

In  the  matter  of  Mrs.  Ellen  Hildebrand,  who  had  moved  away 
from  the  Osage  tribe,  and  who  had  taken  her  family  with  her^  and 
the  Osage  council  had  by  its  act  sought  to  have  her  name  stricken 
from  the  roll,  the  Department,  under  date  of  October  10,  1890,  sus- 
tained her  right  to  enrollment.     I  also  desire  to  file  that  letter. 

(The  letter  is  as  follows:) 

Department  of  the  Interior, 

Oppice  op  Indian  Appairs, 
Washington,  October  10, 1890, 
Lab  AN  J.  Miles, 

United  States  Indian  Agent,  Osage  Agency,  Okla. 
Sir:  I^eferring  to  the  correspondence  had  in  regard  to  the  case  of  Mrs.  Ellen  Hilde- 
brand and  family,  who  claim  to  be  entitled  to  share  in  the  Osa^e  annuity  payments, 
you  are  informed  that  after  a  careful  review  of  the  matter  I  nave  concluded  that 
ner  mere  absence  from  the  Osage  Reservation  is  not  sufficient  cause  to  deny  her  her 
rights  as  an  Osage. 

She  claims,  and  I  think  her  statements  can  be  relied  upon  as  true,  that  her  main  or 
only  object  in  residing  among  the  Cherokees  is  that  her  children  may  have  the  advan- 
tages of  better  school  facilities  there  than  they  could  have  among  the  Osages,  and  that, 
generally  speaking,  they  have  a  better  example  of  daily  life  set  oefore  them  and  have 
better  health.  She  may  overestimate  the  advantages  to  be  gained  by  living  where  she 
does,  but  her  purpose  is,  I  think,  praiseworthy,  and  therefore  should  not  be  used 
against  her  to  deprive  her  of  her  rights. 

You  will  therefore  allow  her  and  her  children  to  share  in  future  annuity  payments 
to  the  Osages,  and  send  to  this  Office  a  certified  statement  showing  the  amounts  due 
to  her  and  her  family  in  past  payments,  when,  although  their  names  were  placed  on 
the  roll,  no  shares  were  set  aside  for  them,  nor  did  mey  receive  any  money.  On 
receipt  of  said  certified  statement  the  money  will  be  forwarded  to  you  for  payment. 
Respectfully, 

R.  V.  Bei/t, 
Acting  Commissimer, 

Mr.  Leahey.  I  do  not  know,  Mr.  Chairman,  that  I  ought  to  take 
up  very  much  time  about  this  matter.  I  feel  very  much  in  this 
matter  like  counsel  have  stated  they  feel  with  reference  to  me.  They 
certainly  can  not  complain  about  the  matter  being  referred  to  the 
courts  for  a  judicial  determination.  We  feel  that  we  would  be  satis- 
fied with  that  kind  of  action  by  this  committee  and  by  Congress,  to 
give  us  the  right  to  go  into  court  and  settle  our  differences  there  under 
existing  law.  If  the  contention  is  correct  that  we  are  not  entitled  to 
be  enrolled,  and  that  the  courts  would  not  enroll  us  if  we  were  required 
to  go  there,  then  certainly  they  can  not  be  aggrieved  on  account  of 
this  matter  being  referred  to  the  courts  for  such  a  settlement. 

I  do  not  feel  Tike  going  into  the  evidence  in  this  case  because  the 
records  are  very  voluminous,  and  it  would  take  all  of  to-day  and 
to-morrow  to  state  even  the  substance  of  it. 

Mr.  Merillat.  Would  you  assent  to  the  alleged  fraudulent  cases 
going  to  the  courts? 
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Mr.  Leahet.  I  have  nothing  whatever  to  do  with  that. 

Mr.  Meeillat.  You  were  counsel  for  them? 

Mr.  Leahey.  I  was  counsel  for  them. 

The  Chairman.  Of  course,  gentlemen,  it  is  a  question  for  the  com- 
mittee to  decide,  with  all  due  aeference. 

Mr.  Merillat.  Pardon  me,  Mr.  Chairman.  I  was  not  stating  it 
as  an  intimation  that  it  should  be  taken  out  of  the  conunittee's 
province. 

Mr.  Leahey.  With  regard  to  that  matter  I  can  only  state  that  the 
Department  in  1898,  when  it  rendered  its  final  decision  with  reference 
to  the  investigation  of  1896,  failed  to  find  fraud.  In  1907  they  faUed 
again  to  find  fraud — that  is,  in  the  final  decisions  there  were  no 
findings  of  fraud,  and  consequently  I  do  not  think  there  is  any 
Question  there  to  be  referred  on  the  proposition  of  fraud.  We  say 
ti^at  we  are  willing  to  go  into  the  courts. 

The  Chairman.  If  they  had  found  fraud  they  certainly  would  have 
investigated  it? 

Mr.  Leahey.  They  certainly  would  have.  I  desire  to  say,  Mr. 
Chairman,  that  in  addressing  the  committee  I  have  only  the  nght  to 
speak  for  those  people  that  I  am  particularly  representing  and  not  any 
others. 

(At  this  point  the  witness  was  excused  and  the  committee  adjourned 
until  to-morrow,  Friday,  May  8,  1908,  at  10  o'clock  a.  m.) 


COMMnTEE   ON   INDIAN  AfFAIRS, 

United  States  Senate, 
WasUngton,  D.  C,  May  8, 1908. 
The  committee  met  at  10  o'clock  a.  m. 
Present:  Senators  Clapp  (chairman),  Sutherland,  and  Curtis. 

STATEMENT  OP  JOHN  J.  HEMPHILL,  ESQ.,  EEPEESENTINO 
THOMAS  J.  HUNT  AND  HIS  CHILDBEN  AND  PEAEL 
CALLAHAN. 

The  Chairman.  Mr.  Hemphill,  you  may  proceed. 

Mr.  Hemphill.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
represent  in  this  case  Thomas  J.  Hunt  and  his  children  and  Pearl 
Callahan,  and  am  associated  \vith  Mr.    Leahey  in  the  matter. 

The  argument  of  Mr.  Merillat  for  the  Osage  Nation  seems  to  me 
to  be  based  upon  two  erroneous  assumptions.  The  first  is  that  the 
title  of  the  Osage  people  is  similar  to  that  of  the  Cherokeos.  The 
fact  is,  that  the  Cherofcees  are,  by  treaty,  owners  in  fee  simple  of  the 
lands  that  they  occupy,  and  in  addition  to  that  they  have  a  patent 
which  covers  their  lands  specifically,  giving  it  to  them  in  fee  simple. 
It  is  true  that  the  Osages  purchased  their  land  from  the  Cherokees, 
but  the  title  was  never  given  to  the  Osage  Nation  at  all;  it  is  in  the 
United  States  as  trustee  for  the  Osage  people,  and  we  contend  that 
the  United  States,  as  trustee  of  that  land  and  as  guardian  for  those 
Osage  Indians,  ought  to  see  that  the  trust  is  faithfully  and  honestly 
carried  out,  and  if  so,  these  people  should  have  been  admitted  by 
the  tribal  authorities,  and  these  people,  who  are  clearly  of  Osage 
blood,  have  just  as  much  title  to  this  property  as  those  who  happen 
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to  be  on  the  roll.  The  fact  that  a  man  is  on  the  roll  does  not  con- 
stitute him  an  Osage.  The  fact  that  his  blood  is  Osage  blood  is 
what  makes  the  distinction  with  reference  to  the  Osages  and  every 
other  class  of  Indians.  In  addition  to  that,  the  Cherokee  people,  by 
reason  of  treaties  with  the  United  States,  are  charged  with  the  man- 
agement of  their  internal  affairs.  The  Osage  people,  on  the  con- 
trary, while  one  of  the  most  inteUigent  of  the  races  of  Indians  out- 
side of  the  Five  CiviUzed  Tribes,  are  still  and  always  have  been 
wards,  governed  by  the  United  States  direct  through  an  a^nt,  and 
the  law,  which  my  friend  quoted  from  the  Osage  constitution,  as  he 
called  it,  stating  that  the  Osages  had  the  right  upon  petition  to 
admit  certain  persons  to  tribal  relationship  and  to  enrollment,  is  not 
a  law  that  the  United  States  has  ever  approved  or  ever  permitted 
them  to  make. 

Mr.  Kappler.  This  constitution? 

Mr.  Hemphill.  This  constitution,  yes;  and  their  laws.  It  is  of 
their  own  free  will.  They  are  wards  of  the  United  States,  and  the 
United  States  is  guardian  and  has  their  property  in  trust.  It  is  an 
entirely  distinct  and  different  thing  from  the  title  of  the  Cherokees. 

Mr.  Leahey.  With  the  permission  of  the  committee  and  of  Mr. 
Hemphill,  I  would  like  to  call  attention  to  the  fact  that  a  few  years  ago 
the  Department,  by  order,  abrogated  the  tribal  organization  as  it 
existed  under  their  constitution  and  set  up  a  new  form  of  government 
in  its  stead. 

Mr.  Kappler.  Do  you  mean  the  act  of  1896? 

Mr.  Leahey.  I  mean  prior  to  that  act. 

Mr.  Hemphill.  In  other  words,  the  United  States  has  absolute  and 
unqualified  control  of  the  Osages  and  of  their  affairs,  internal  and 
external. 

Now,  it  is  further  stated,  or  argued,  at  least,  that  this  allotment  act 
is  an  agreement  between  the  Osages  and  the  United  States.  That  is 
entirely  erroneous  in  view  of  the  decision  of  the  Supreme  Court  in 
reference  to  what  is  known  as  the  Cherokee  agreement  for  the  allot- 
ment of  Cherokee  lands.  The  Cherokee  agreement  was  adopted  by  a 
vote  of  the  Cherokee  people  and  approved  by  Concjess,  It  was  an 
act  of  Congress  adopted  by  the  Cherokees.  The  Supreme  Court  of 
the  United  States  in  the  Intermarried  White  Man  case  (203  U.  S., 
76) says: 

CounFel  of  claimants  speak  of  the  act  of  1902  as  a  "  treaty,**  but  it  is  only  an  act  of 
congress  and  can  have  no  greater  effect. 

So  it  is  clear  that  the  Osages  can  not  claim  that  the  Osage  allotment 
act  is  any  such  agreement  with  them:  that  the  United  States  can  not 
do  with  them  as  they  see  fit,  as  they  would  do  with  any  other  act  of 
Congress. 

Now,  the  particular  complaint  that  we  make  here  is  that  the  Osage 
allotment  act  takes  away  from  us  the  right  which  belongs  to  every 
other  Indian  in  this  country,  and  that  is  the  right  to  go  into  court  and 
have  his  rights  to  his  allotment  settled,  whenever  it  is  denied  or  ques- 
tioned, and  in  addition  to  that 

The  Chairman.  Let  me  ask  you  a  question  right  there.  Suppose 
the  statute  never  had  been  enacted,  why  could  not  an  Indian  who 
claimed  an  allotment  go  into  court? 

Mr.  Hemphill.  Undoubtedly  he  could.  You  mean  the  original 
act  permitting  it? 
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Tlie  Chaibmak.  Yes:  ihd  original  act. 

Mr.  Hemphill.  Well,  you  see  he  was  not  a  citizen  of  the  United 
States;  he  was  a  ward  of  the  Government. 

The  Chairman.  Yes;  of  course;  but  I  am  speaking  now  of  the 
statute  which  authorizes  them  to  go  into  court.  Why  could  not  any 
dUottee  who  has  become  a  citizen  under  the  allotment  law  and  taken 
his  first  trust  patent,  independent  of  the  statute  authorizing  him  to 
go  into  court,  go  into  court  and  enforce  his  claimt 

Mr.  Hemphill.  If  he  had  become  a  citizen,  undoubtedly;  but  it  is 
expressly  provided  by  act,  as  you  will  remember,  that  all  Indian 
idlottees  can  test  their  rights  to  an  allotment  in  court.  In  the  Osaee 
allotment  act  of  June  28,  1906,  that  law  is  repealed  so  far  as  the 
Osages  are  concerned;  so  that  they  are  denied  tne  right  which  every 
other  Indian  in  this  country  exercises. 

Then,  in  addition  to  that,  we  complain  that  when  this  Question  of  the 
right  of  allottees  to  allotment  and  ^ux>llment  was  placed  in  the  hands 
of  the  Secretary  of  the  Interior,  instead  of  decidm^  those  questions 
himself,  he  made  the  Osage  council  his  arbiter  in  uie  matter  and  is 
governed  by  them. 

Ihe  CHAntMAN.  Before  you  go  fuUy  into  that,  and  goin^  back  to  the 
allotment — ^I  do  not  fully  trust  my  memory  as  to  that  taw — ^but  did 
that  law,  in  addition  to  taking  away  the  right  to  contest  their  claims, 
change  the  rule  as  to  their  being  citizens! 

Mr.  Hemphill.  No,  sir;  there  is  no  statute  of  the  United  States 
which  makes  an  Osage  Indian  a  citizen. 

Mr.  Mebillat.  Between  1896  and  1906  could  they  not  have  gone 
into  court  and  tested  their  rights! 

Mr.  Hemphill.  No,  sir;  I  (k>  not  think  so;  there  were  no  allotments. 

Mr.  Mebillat.  But  their  ri^ht  to  funds  and  a  share  to  land! 

Mr.  Hemphill.  No,  sir;  I  do  not  think  so. 

As  I  was  sabring,  instead  of  deciding  this  question  as  it  ought  to 
have  been  decided,  upon  the  merits,  the  Commissioner  of  Indian 
Affairs  has  testified  in  a  former  hearing  before  this  committee  (pp.  379 
and  380  of  the  print),  in  answer  to  some  questions  by  Senator  Curtis, 
**We  will  enroll  Indians  of  the  Osages  if  the  tribe  consents.  That  is 
something  we  will  always  require." 

Then  speaking  of  the  same  thing,  on  page  380  he  says:  ''I  hold  that 
they  shall  not  be  enrolled  contrary  to  the  wishes  of  the  tribe." 

^  Now,  that  is  simply  a  case  of  making  judges  out  of  people  who  are 
directly  interested  on  the  other  side.  It  is  similar  to  the  case  of  a 
man  who  leaves  an  estate,  having  25  heirs^  and  20  of  them  agree. 
The  court  says,  ''You  other  five  must  submit  your  rights  to  the  20 
who  are  already  admitted  to  be  heirs." 

Mr.  Merillat.  Did  you  not  on  yesterday  put  into  the  record  the 
statement  that  the  Commissioner  of  Indian  Aifairs  and  the  Secretary 
had  enrolled  them  notwithstanding  the  action  of  the  coimcil  and  over 
the  council's  protests? 

Mr.  Hemphill.  Oh,  jes;  we  did;  we  say  that  the  Commissioner 
has  annoimced  this  policy,  but  that  so  far  as  the  former  action  of  the 
Indian  Office  is  concerned,  and  that  of  the  Secretary  of  the  Interior 
in  other  cases,  that  it  has  been  contrary  to  the  very  statement  that 
he  alleges  to  have  been  his  policy  here.  We  have  put  into  this  record 
a  numoer  of  cases  where  the  Osage  coimcil  undertook  to  exclude 
them  and  where  the  Indian  Office  or  the  Secretaiy  has  directed  their 
fUvlJ/neDt  over  the  heads  of  the,  e-ouncil. 
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The  Chairman.  Yes;  yesterday  during  the  argument  this  state- 
ment of  the  Commissioner  in  the  Crow  case,  with  reference  to  the 
Osages,  was  in  the  minds  of  both  Senator  Curtis  and  myself.  We 
spoke  of  it  to  one  another. 

Mr.  Hemphill.  Yes,  sir;  and  whatever  may  have  been  the  argu- 
ment of  the  counsel  for  the  Osages  about  it,  it  is  clear  that  the  Commis- 
sioner has  such  a  feeling  in  his  mind  that  these  people  ought  not  to 
be  allowed  to  enter  this  tribe  unless  the  coimcil  says  so  that  he  is 
not  in  a  position  to  be  a  fair  and  imbiased  judge.^  In  addition  to  that 
we  complain  because  he  has  laid  down  the  doctrine  that  unless  a  citi- 
zen of  the  Osage  tribe  is  aflRJiated,  and  has  been  affiliated  with  the 
tribe,  that  he  will  not  permit  him  to  be  enrolled.  That  doctrine  the 
Indian  Office  has  overruled  in  a  number  of  cases,  but  in  our  case  he 
has  undertaken  to  make  it  apply  in  a  number  of  cases.  Now  that  is 
not  set  forth  as  a  requirement  or  the  Osage  act  at  aU ;  it  is  something 
that  was  imported  into  the  act  by  the  Commissioner  of  Indian  Affairs 
and  the  Secretary  of  the  Interior. 

It  has  been  stated  that  Messrs.  Kappler  and  Merillat  represented 
Pearl  Callahan,  who  is  one  of  these  parties,  and  they  made  a  motion 
for  a  rehearing,  setting  forth  clearly  the  ground  *'that  there  was  error 
of  law  in  importing  into  the  terms  of  the  Osage  act  of  June  28,  1906, 
a  requirement  of  affiliation  as  a  condition  precedent  to  Osage  enroll- 
ment, and  likewise  error  of  law  in  holding  such  a  requirement  could 
have  application  to  a  minor  child  by  reason  of  its  mother's  acts." 

That  sers  forth  the  ground  exactly,  and  it  was  very  clearly  and 
forcibly  argued  by  our  friends  on  the  other  side,  and  they  ought  to 
have  prevailed. 

Take  the  cases  of  Pearl  Callahan,  who  is  a  minor,  and  five  other 
minor  children  of  Thomas  J.  Hunt,  and  it  seems  to  me  to  be  a  mon- 
strous doctrine  to  hold  that  these  minors  should  have  any  responsi- 
bility of  any  kind  and  that  they  should  be  excluded  from  the  prop- 
erty that  they  inherited  from  their  fathers  because  they  had  not 
been  affiliatea  with  the  tribe.  Of  course  we  all  know  that  a  child 
has  to  go  with  its  parents;  it  exercises  no  discretion  in  the  matter. 
Pearl  Callahan  was  a  child  bom  out  of  wedlock,  bom  of  an  Osage 
Indian  by  the  name  of  Sheshe  and  a  white  woman.  The  woman 
went  off  to  earn  her  living. 

The  Chairman.  Let  me  ask  you  if  their  parents  affiliated  prior  to 
and  at  the  time  of  the  birth  of  any  of  these  children. 

Mr.  Hemphill.  This  girl  was. 

Mr.  Merillat.  No,  sir. 

Mr.  Hemphill.  Not  the  girl  herself,  but  the  man  who  is  the  father 
of  this  child  is  an  Osage  by  the  name  of  Sheshe,  who  is  enrolled  and 
has  always  been,  and  the  girl,  the  mother  of  Pearl  Callahan,  was  on 
the  Osage  Reservation,  as  1  understand  it,  at  the  time  the  relations 
between  them  took  place.  She  was  a  white  girl,  and  in  the  absence 
of  her  parents  Sheshe  went  and  stayed  aU  night  at  her  house,  having 
been  a  friend  of  the  family. 

The  Chairman.  What  was  her  age  at  the  time? 

Mr.  Merillat.  About  16  or  17  years. 

The  Chairman.  Now,  with  regard  to  the  Hunt  children. 

Mr.  Hemphill.  As  to  the  Hunt  children,  the  situation  is  this: 
Thomas  J.  Hunt  was  bom  in  what  was  formerly  the  Osage  country 
InMbsourL 
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Mr.  Mebillat.  It  was  not  then  Osage  countiy. 

Mr.  Hemfhiix.  No;  I  say  formerly  Osage  country. 

The  Chaibhan.  Perhaps  you  had  better  not  make  these  inter- 
ruptions. If  there  is  anything  you  desire  to  reply  to,  you  will  have 
the  opportunity. 

Mr.  Memfhill.  His  parents  died  when  he  was  a  child,  and  he  went 
then  to  live  with  his  sister,  Mary  Clem,  and  her  husband.  They 
were  poor  and  unable  to  take  care  of  him  when  their  family  increased, 
so  his  uncle  took  him  to  Arkansas.  After  he  was  old  enough  to  work 
he  went  out  in  the  world  to  make  cross-ties  and  eventually  landed 
in  the  Osage  country,  and  has  made  that  his  home  ever  since.  Some 
of  these  children — all  of  them,  as  far  as  I  know — ^were  bom  when  he 
was  in  the  Osaee  country.  As  to  that,  however,  I  am  not  positive; 
that  is,  as  to  all  of  them. 

Before  we  get  to  Thomas  J.  Hunt  I  want  to  say  that  on  this  question 
of  afiUiation  the  decision  of  the  Department  is  directly  contrary  to 
the  decisions  of  the  courts  of  this  country.  In  the  New  York  Indian 
case,  which  involved  the  payment  of  a  large  amount  of  money  to 
the  New  York  Indians,  it  aeveloped  that  about  800  of  them  had 
gone  into  Canada,  and  the  Secretary  of  the  Interior  ruled  them  out 
from  participation  in  this  fund  on  the  jground  that  they  were  not 
affiliated  witn  the  tribe.  On  my  solicitation,  or  argument,  or  request, 
he  referred  the  question  to  the  Court  of  Claims  for  decision,  and  the 
Court  of  Claims  in  the  New  York  Indian  case  (40  C.  Cls.  R.,  459) 
held: 

Our  Indians  are  and  liave  been  the  wards  of  the  United  States,  and  the  Indian 
has  no  right  of  expatriation.  Whether  they  may  or  may  not  leave  the  country  is  a 
question  of  Indian  policy.  In  Sitting  Bulrs  case  they  removed  to  Canada  witn  the 
intent  of  remaining  there,  and  became  domiciled  so  far  as  Indians  could  be.  The 
Indian  policy  required  that  they  should  be  brought  back,  and  they  were  brought 
back.  In  the  cose  of  the  Kickapoos  they  removed  to  Mexico,  with  like  intent  to 
reiuUiU  and  be  domiciled  there.  The  Indian  policy  required  that  they  be  brought 
back,  a.  d  they  were  brought  back.  In  1842  the  Indian  policy  might  have  required 
that  the  Oneiaas  be  brougnt  back  and  if  it  had  they  would  have  been  brought  back. 
Thev  did  not  cease  to  be  wards  of  the  Un.ted  States  because  they  had  crossed  the 
border  and  attempted  to  domicile  themselves  in  a  foreign  country;  and  it  was  expressly 
held  in  the  case  of  Lowe  v.  The  Kickapoos  (37  C.  Cls.  R.,  413)  that  "the  Indians, 
being  wards  of  the  United  States,  can  not  suspend  that  relation  without  the  consent 
of  the  Government." 

If  Indians  can  not  go  to  Mexico  or  to  Canada  without  the  permis- 
sion of  the  United  States,  and  if  when  they  do  go  there  they  are 
brought  back  whenever  the  policy  of  the  United  States  requires  it — 
much  more  can  an  Indian  be  brought  back  into  the  reservation  of  an 
Indian  tribe  whenever  the  United  States  sees  proper  to  do  so.  The 
courts  have  also  held  that  it  is  not  in  the  power  or  an  Indian  to  take 
himself  away  so  as  to  dissolve  his  relations  with  his  tribe,  because  he 
is  absolutely  under  the  control  of  the  Government  of  the  United 
States.  It  IS  in  the  power  of  the  Government  to  say  that  he  must 
return  to  his  tribe.  If  the  Government  does  not  choose  to  say  so  the 
Indian  is  not  responsible  and  could  not  be  held  responsible  for  being 
absent.  So  that  by  holding  that  the  afFiliation  of  these  people  is  nec- 
essary there,  the  Secretary  not  only  imports  into  the  act  some  tiling 
that  Congress  did  not  put  there,  but  he  goes  directly  in  the  teeth  of 
'^\B  d  clsion  of  the  United  States  court. 

T!he  cases  pending  here  that  I  have  a  particular  interest  in  are 
10  of  Thomas  JT  Hunt  and  his  children,  and  Pearl  Callahan. 
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Thomas  J.  Hunt  is  a  brother  of  Mary  Clem,  and  counsel  have  under- 
taken to  say  that  Thomas  J.  Hunt  is  not  entitled  because  there 
was  some  charge  of  collusion  in  the  enrollment  of  Mary  Clem.  That 
has  nothing  to  do  with  Thomas  J.  Hunt's  claim.  He  is  here  claiming 
to  be  an  Osage  Indian  by  blood,  and  is  ready  to  prove  it  if  an  oppor- 
tunity is  afforded  him. 

In  the  Clem  case  the  facts  are  that  Mary  J.  Clem  is  the  grand- 
daughter of  Susan  Larine,  who  was  a  half-breed  Osage,  and  who  was 
given  an  allotment  under  the  treaty  of  the  Osages  with  the  United 
States  in  1825,  so  that  she  is  clearly  a  member  of  the  tribe.  Susan 
Larine  married  a  man  named  Javine  first,  and  their  children  were 
Elizabeth  Javine,  who  married  a  man  by  the  name  of  Hunt,  and 
Mary  Clem  is  a  daughter  of  Elizabeth  Hunt,  formeriy  Javine,  and 
Thomas  J.  Hunt  is  the  son  of  the  same  mother.  This  Susan  Larine 
subsequentlv  married  a  second  time  a  man  named  Cadrick,  and  had 
five  or  six  children. 

Mary  Clem  was  admitted  to  the  tribe  by  vote  of  the  council  in 
1890  or  1891,  and  subsequently  in  1896  the  coimcil  made  charges 
against  a  certain  number  of  persons  enroUed,  amongst  them  Mary 
Clem,  stating  that  she  haa  no  Osage  blood.  That  question  was 
passed  upon  bv  two  commissioners,  named  Houston  and  Scott, 
appointed  by  the  Interior  Department.  They  took  the  testimony 
OT  only  three  witnesses,  one  of  whom  was  a  man  named  Kisling, 
whose  testimony  was  taken  in  secret  and  Mary  tJlem's  attomevs 
were  not  permitted  to  be  present,  and  when  they  requested  the 
commissioners  to  give  them  a  copv  of  the  testimony  they  said,  *' We 
will  not  furnish  you  a  copy  of  that  testimony  unless  Mr.  Kisling 
consents  to  it,"  and  Mr.  Kisling  declined  to  give  his  consent  that  his 
testimony  should  go  into  the  hands  of  the  counsel  of  Mary  Clem, 
and  therefore  they  denied  coimsel  even  the  opportunity  to  look  at 
the  testimony  of  this  witness. 

The  Chairman.  Where  was  this  investigation  held? 

Mr.  Hemphill.  It  was  held  down  in  the  Osage  country  by  two 
commissioners  named  Houston  and  Scott,  appointed  by  the  Secre- 
tary of  the  Interior. 

The  Chairman.  ^Vhat  evidence  have  you  that  they  were  excluded 
in  the  matter  of  attendance? 

Mr.  Hemphill.  I  take  that  from  the  printed  report  of  Assistant 
Attorney-General  Vandevanter,  who  was  then  occupying  that  posi- 
tion, known  as  the  '*  Osage  Annuity  Roll  Contfste  1  Cases." 

The  Chairman.  Does  he  treat  that  as  a  conceded  fact? 

Mr.  Hemphill.  Yes,  sir,  he  says  so.  I  will  read  just  a  half  a 
dozen  lines  of  his  report: 

The  testimony  of  Kisling  was  taken  by  the  commissioners  in  executive  or  secret 
session,  Kisling  stating  that  "sometimes  when  there  is  an  uproar"  he  got  embar- 
rassed and  forgot.  Subsequently  the  counsel  for  Mrs.  Clem  and  family  asked  the 
commissioners  for  a  copy  of  Kisling's  testimony.  The  commissioners  declined  to 
produce  the  testimony  without  the  consent  of  Kisline,  which  he  refused.  The  coun- 
sel for  Mrs.  Clem  and  family  was  consequently  denied  the  right  of  cross-examination. 

Now,  the  only  other  testimony  against  Mrs.  Clem  was  that  of  two 
witnesses.  A  man  named  Mosier  testified  that  *'he  could  not  say 
whether  Mrs.  Clem  was  a  white  woman  or  not;"  that  ''he  supposed 
she  was  a  white  woman,  or  French,  mostly;''  that  he  *'knowed  she 
's  a  French  woman  because  she  has  the  appearance  of  a  French. 
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woman;"  and  Jane  Appleby  swore  that  she  had  ''known  Susan 
Larine,  and  that  she  never  claimed  to  be  an  Osage;  that  she  never 
heard  of  her  claiming  it;  that  it  was  generally  known  that  the 
Terrier  crowd  and  the  Clems  amongst  them'  were  not  Osages/' 

That  is  the  entire  testimony  against  this  woman.  On  the  other 
hand,  the  testimony  of  the  witnesses  for  her  contradicts  that.  The 
&st  was  the  testimony  of  Angeline  Tucker,  who  was  examined  when 
Mary  Clem  was  enrolled.  She  testifies  -'that  she  is  67  years  old  and 
that  she  knew  Mary  J.  Clem,  whose  father's  name  was  Himt;  that 
she  went  with  Mrs.  Clem  to  see  Mrs.  Hardrope  and  White  Hair,  and 
that  they  claimed  kin  with  her. "  Now,  noDody  denies  that  White 
Hair  and  Hardrope  were  members  of  the  tribe  by  blood.  She  testi- 
fies further:  *'And  she  knew  Mrs.  Clem's  grandmother  at  Pappins- 
ville.  Mo.,  and  knew  she  was  an  Osage. " 

The  Chairman.  They  are  the  facts  involved  in  this  report  that  you 
are  reading  from? 

Mr.  Hemphill.  Yes,  sir;  the  official  printed  report.  And  after 
examining  that  testimony,  Judge  Vandevanter  says  (p.  14) : 

It  ifl  quite  clear  that  the  Osage  Nation  taxied  to  prove  the  charge  that  these  parties 
have  no  Osage  blood. 

Now,  that  is  the  result  of  his  first  examination;  on  a  review  of  this 
finding,  on  page  2  of  his  second  report,  printed  at  the  same  time,  he 
says: 

I  see  no  reaaon  to  change  my  opinion  that,  considering  the  whole  case,  I  can  not 
come  to  any  other  conclusion  tnan  that  the  Osage  Nation  has  failed  to  sustain  their 
charge  that  Mrs.  Clem  is  not  an  Osage  by  blood. 

Subseauent  to  that  a  rehearing  of  that  case  was  had  under  the 
Osage  allotment  act  by  the  Osage  aUoting  commission — the  present 
commission — and  thejr  decided  against  her.  When  it  came  up  to  the 
Interior  Department,  in  addition  to  the  former  testimony,  five  other 
witnesses  had  testified  that  they  knew  Mary  Clem;  they  knew  her 
mother;  they  knew  her  grandmother,  Susan  Larine,  and  they  knew 
she  was  of  Osage  blood,  and  they  went  on  to  testifjr  to  the  other  mem- 
bers of  the  family,  who  were  named  Cradics,  by  virtue  of  the  second 
marriage,  and  the  Secretary  of  the  Interior  in  that  case  decided  that 
she  was  clearly  a  member  by  blood  of  the  Osage  tribe. 

Now,  all  of  the  authorities,  high  and  low,  agree  that  Hunt  was  her 
brother,  descending  from  exactly  the  same  ancestors,  through  the 
Osage  side,  and  of  course  there  is  no  reason  whv  Hunt,  and  particu- 
larly his  children,  should  not  be  put  upon  the  roll. 

The  case  of  Pearl  Callahan  you  are  familiar  with,  and  it  is  unneces- 
sary for  me  to  go  through  all  the  record  with  regard  to  her. 

Of  course  we  all  know  that  the  policy  of  the  Government  of  the 
United  States  was  at  one  time  to  keep  the  Indians  on  the  reservation. 
Now  the  policy  is  different,  and  except  for  this  special  provision  of  the 
Osage  allotment  act  we  would  have  our  rights  determined  by  the 
courts,  and  all  that  we  ask  is  that  in  view  of  the  fact  that  certain 
members  of  the  Osage  tribe  have  gotton  hold  of  the  tribal  property 
that  they  shall  not  be  the  judges  as  to  our  right  to  a  share  or  the 
same  property,  but  that  we  shall  have  an  impartial  court  to  deter- 
mine that  question,  and  if  we  are  granted  this  we  are  perfectly  willing 
to  take  the  chances  of  proving  our  case. 
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Something  has  been  said — I  suppose  by  way  of  showing  what  a 
magnitude  of  operations  it  is  going  to  amoimt  to — that  tne  Osage 
Indians  have  certain  charges  against  100  or  125  of  the  people  who  are 
on  the  roll.  Their  case  is  entirely  different  from  ours.  In  the  first 
place,  in  our  case  we  have  been  denied  that  which  has  been  granted  to 
all  other  Indians.  They  have  not  been  denied  anything.  In  the 
second  place,  instead  of  the  Commissioner  of  Indian  Affairs  deciding 
our  case  in  conformitj  with  the  law,  he  has  brought  into  it  this  ques- 
tion of  affiliation,  which  has  not  been  brought  into  the  question  relat- 
ing to  the  frauds  that  these  people  charge  against  certain  persons 
enrolled;  and  in  addition  to  that  the  Commissioner  of  Indian  Affairs 
has  permitted  himself  as  a  judge  to  become  influenced,  if  not  abso- 
lutely guided,  by  the  decision  of  a  body  of  people — the  Osage  council — 
directly  interested  in  keeping  us  off  the  roll. 

The  Chairman.  What  you  mean  is  that  he  referred  it  to  them 
rather  than  being  influenced  by  it? 

Mr.  Hemphill.  Yes,  sir;  he  practically  referred  it  to  them. 

Another  thing,  if  there  is  any  charge  of  fraud  against  the  people  the 
Osage  Indians  claim  are  improperly  enrolled,  they  are  tnemselves 
the  guilty  parties.  We  are  not  responsible  for  that,  and  of  course 
it  is  for  the  committee  to  say  whether  they  propose  to  have  this  case 
opened  up  or  not.  But  we  do  not  want  our  cases  mixed  up  with  the 
alleged  fraudulent  cases;  we  want  to  stand  upon  our  merits  and  let 
the  committee  determine  whether  they  will  have  the  other  cases 
opened  up  or  not.  But  it  is  clear  that  if  any  fraud  has  been  com- 
mitted the  Osage  council  are  the  people  who  have  permitted  the  fraud, 
if  they  have  not  themselves  been  guilty  of  it,  and  the  argument  of 
counsel  on  the  other  side  that  some  money  was  used  in  tne  admis- 
sion of  some  of  these  people  is  pretty  good  proof  that  it  is  not  a  tri- 
bunal that  our  rights  should  be  submitted  to;  and  the  Secretary  of 
the  Interior  and  the  Commissioner  of  Indian  Affairs  did  not  do  us 
justice  when  they  permitted  our  rights  to  be  determined  by  those 
people,  who  are  not  only  partial  judges,  but,  according  to  the  state- 
ments of  their  own  counsel,  are  subject  to  influences  that  are  unworthy 
and  unbecoming  any  honest  people. 

Now,  if  the  committee  sees  fit  to  give  us  the  right  to  go  to  the 
courts,  Uke  other  Indians,  we  will  undertake  to  estabUsh  our  rights 
either  in  the  circuit  court  or  the  Court  of  Claims,  as  the  comnuttee 
may  deem  best  to  insert  in  the  bill. 

1  thank  you,  gentlemen. 

Mr.  Kappler.  I  desire  to  insert  in  the  record  extracts  from  the 
Crow  hearing  bearing  on  the  Commissioner  of  Indian  Affairs'  position 
which  Mr.  Hemphill  omitted  to  read,  as  follows: 

Mr.  Dixon.  I  want  tx)  make  this  observation,  in  view  of  what  Senator  Curtis  has 
said,  that  it  has  been  my  experience  that,  when  an  Indian  reservation  has  been  opened 
in  my  State,  men  with  an  mfinitesimal  amount  of  Indian  blood  will  immediately  go 
back  and  want  to  be  enrolled  and  participate  in  the  division,  when,  for  a  generation 
or  two  generations,  they  have  livea  away  from  the  Indians  and  have  resented  being 
called  an  Indian,  and  are  only  attracted  by  the  money  that  is  to  be  divided. 
«  ^  «•«(««  « 

The  Chairman  (Mr.  Clapp).  There  is  one  thing,  Mr.  Commissioner,  that  I  think 
perhaps  is  not  quite  clear  m  the  record,  with  respect  to  dealing  with  Indians  off  the 
reservation.  As  I  understand  the  policy  of  your  Office — and  it  is  based  very  largely 
upon  my  experience  with  your  Office  in  my  own  State — you  have  been  most  liberal 
in  the  policy  of  allowing  Indians  on  the  reservation  to  go  off  the  reservation  to  seek 
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employment  and  still  retain  their  rights  there;  but  when  the  opening;  of  a  reservation 
has  aroused  interest  in  people  who  Imve  a  trace  of  Indian  blood  that  has  lain  dormant 
for  a  great  many  years,  you  are  rather  disposed  to  let  the  Indians  say  as  to  whether  they 
shall  come  in  and  participate. 

Commissioner  Leupp.  That  is  it,  exactly;  yes,  sir. 

The  Chairman.  That  is  my  experience  in  dealing  with  your  Office  in  my  State. 

Senator  Dixon.  If  he  is  a  real  Indian  the  Office  has  no  oDJection? 

Commissioner  Leupp.  No  objection  in  the  world,  but  it  seems  to  me  his  own  people 
are  the  best  judges. 

Senator  Dixon.  It  is  the  white  Indians  that  the  Office  is  a  little  averse  to? 

Commissioner  Leupp.  I  am  on  the  lookout  with  a  shotgun  for  them  all  the  time. 

(Hearing  Crow  Indian  Reservation,  pp.  380,  382,  and  383). 

STATEMENT  OF  LOEENZO  A.  BAILET. 

Mr.  Bailey.  Mr.  Chairman,  under  the  cu'cnmstances  of  the  short 
notice  given  by  the  committee  to  me,  I  am  imprepared  to  go  into  this 
matter  in  detail.  I  imderstand  that  Messrs.  Kappler  and  Merillat 
are  also  employed  by  the  Osages,  and  have  presented  the  matter  to 
the  committee  this  morning.  They  are  doubtless  fully  informed 
as  to  the  details  of  the  case. 

I  am  imder  contract  with  the  Osages,  and  a  portion  of  the  resolu- 
tion, which  was  passed  when  I  was  appointed,  relates  to  the  purging 
of  the  rolls.  I  have  not  had  any  opportimity  to  confer,  as  I  should  like 
to  have  done,  with  Messrs.  Kappler  and  Merillat  to  see  what  has  been 
done  or  what  they  would  think  proper  to  suggest  to  the  committee, 
but  for  myself  it  seems  to  me  that  this  matter  of  the  rolls  should  rest 
until  some  plan  could  be  devised  by  which  the  roUs  could  be  settled 
forever.  A  great  many  people  have  been  put  on  the  roll,  and  who 
are  on  now,  that  the  Osages  believe  should  go  off.  The  council  was 
very  urgent  about  that.     They  feel  that  they  were  not  sufficiently 

Erotected  in  the  legislation  that  was  had  for  the  settlement  of  matters 
etween  the  Government  and  the  Osages,  and  it  is  part  of  my  duty 
to  bring  that  before  Confess.  I  have  not  been  here  before  because 
there  was  some  little  tecnnical  difficulty  about  my  contract.  I  am 
under  contract  with  them,  but  pending  the  adjustment  of  that  mat- 
ter I  thought  I  had  better  wait  and  not  come  here  unless  I  got  a  notice, 
and  this  morning  I  received  a  notice  at  about  10  o'clock. 

Now,  that  I  have  the  ear  of  the  committee  for  a  moment,  I  would 
like  to  say  that  the  Osages  had  a  delegation  here  in  February'-  of  this 
year.  You  remeniber  that  I  was  here  sometime  before  that,  stating 
their  desire  to  come  here,  and  asking  if  we  could  get  assistance  in  the 
matter,  and  as  the  Department  would  not  represent  them  they  were 
not  represented.  At  last  they  came  here  and  made  this  contract  with 
me,  and  this  involves  a  matter  for  the  rolls.  They  claim  also  that 
the  allotment  or  laying  off  of  the  land — the  allotting  of  the  land  to 
those  people — is  all  wrong  because  of  some  uncertainty,  in  fact  possi- 
ble error,  was  made  in  the  surveys;  so  the  people  will  find  later  on  they 
have  ffot  something  they  did  not  want  ana  were  not  intended  to  have, 
and  also,  in  other  matters,  this  legislation,  it  seems  to  me,  should  be 
changed. 

The  Chairman.  Let  me  see  if  I  am  correct  in  my  apprehension  of  this 
matter.  My  understanding  is  that  all  the  land  has  been  absorbed  by 
allotment,  and  that  these  claimants,  if  they  come  in  at  all,  it  would  be 
a  claim  against  the  fund?     Is  that  correct? 
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Mr.  Merillat.  The  fact  is,  and  I  think  it  will  be  undisputed,  that 
all  of  the  land  has  not  been  allotted  that  these  applicants  are  claiming 
the  right  to  now  be  put  upon  the  roll  and  to  be  given  money  in  lieu  or 
land  or  value  of  the  land  m  money,  because  any  allotments  they  could 
now  select  would  not  be  equal  in  worth  to  the  value  of  the  aUotments 
to  those  people  whose  right  upon  the  rolls  has  never  been  disputed  or 
denied.     That  is  correct,  is  it  not,  Mr.  Leahey? 

Mr.  Leahey.  About  three-fourths  of  the  land  has  been  selected. 

Mr.  Bailey.  I  would  Uke  to  suggest  to  the  committee  that  the 
matter  of  putting  people  on  the  roUs  and  taking  them  off  of  the  rolls 
would  not  DC  the  best  method.  It  seems  to  me  that  Congress  should 
approve  a  method  by  which  a  judicial  inquiry  could  be  made;  that  is, 
a  thorough  official  inquiry  by  judicial  methods,  and  I  trust  the  com- 
mittee will  consider  that  matter  very  carefully.  If  these  people  are 
put  on  now,  there  will  be  others  who  will  want  to  go  on.  The  Osages 
will  come  here  and  complain  about  it,  stating  that  they  have  not  been 
given  an  opportunity  to  be  heard  on  the  facts.  The  committee  is  now 
asked  to  so  over  the  old  records,  where  these  things  have  been  passed 
upon,  ana  as  far  as  I  can  learn  there  has  been  no  judicial  inauiry  where 
the  party  could  come  in,  as  is  done  in  the  courts,  with  tne  right  to 
examine  and  cross-examine  witnesses,  meeting  each  other  face  to  face, 
and  thrashing  out  the  matter  as  white  people  are  accustomed  to  do. 
I  submit  that  that  is  one  objection,  and  I  understand  that  is  the  one 
thing  before  the  committee  this  morning.  Confining  mvself  to  these 
37,  1  ask  the  committee  on  behalf  of  those  37 — I  join  the  other  gen- 
tlemen in  that — to  at  least  postpone  that  until  we  can  devise  some 
safe,  reasonable,  and  fair  plan  by  which  the  whole  question  of  the  rolls 
can  be  finally  and  forever  settled. 

I  am  not  prepared  at  this  moment  to  say  more  upon  the  subject, 
having  been  called  up  here  hurriedly  from  other  matters  and  without 
a  chance  to  refer  to  my  papers  or  memoranda. 

The  Chairman.  The  main  question  before  the  committee  is  as  to 
these  37  people,  and  speaking  solely  for  myself,  I  think  the  only  way 
to  adjust  the  matter  would  be  the  way  by  which  they  could  have  been 
adjusted  had  not  the  law  giving  these  people  the  right  to  appear 
in  court  been  practically  repealed,  and  I  would  like  to  take  the 
sense  of  counsel  on  both  sides — of  course  this  is  tentative — and 
have  it  appear  in  the  record  as  to  which  course  would  be  preferable 
in  case  it  was  decided  to  send  this  to  the  court,  to  send  it  to  the 
Court  of  Claims  or  to  the  circuit  court. 

Mr.  Kappler.  We  prefer  the  Court  of  Claims,  if  any  such  action 
is  taken. 

Mr.  Leahey.  We  would  prefer  the  proper  circuit  court  of  Okla- 
homa, and  I  think  the  tribe  would  prefer  that  court.  I  think  the 
Indian  agent  would  prefer,  if  he  expressed  an  opinion,  to  have  it 
tried  in  the  circuit  court  of  the  United  States. 

Mr.  Bailey.  May  I  suggest  to  the  committee  that  we  let  that  mat- 
ter rest  a  day  or  two  untu  we  hear  from  the  council.  Let  the  council 
say  what  would  be  well. 

Mr.  KLappler.  We  have  been  in  communication  with  the  council 
and  know  just  how  thev  feel  about  it. 

Mr.  Bailey.  About  tnat  particular  qiiestion? 

Mr.  KLappler.  They  will  take  our  aadce  about  it. 
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Mr.  Bailey.  Then  I  will  not  interfere  with  you,  if  you  take  that 

{)osition.  If  you  are  specially  employed  I  will  not  undertake  to  inter- 
ere  in  that  regard. 

Mr.  Merillat.  We  would  like  to  say  that  we  are  the  authorized 
representatives  of  the  Osage  council  under  the  terms  of  a  re^larlj 
approved  contract.  The  Osage  council  denies  that  Mr.  Bailey  is 
their  attorney  and  authorized  to  speak  for  them.  I  personally  do 
not  know  about  that  matter,  and  have  never  seen  the  contract.  I 
understood  from  some  of  tnem  that  three  or  four,  and  perhaps 
other  members,  had  signed  some  paper,  but  never  the  council.  The 
council  has  spoken  upon  this  question 

The  Chairman.  This  will  result  in  my  having  to  make  the  same 
criticism  that  was  made  to  the  counsel  on  the  other  side  yesterday. 
Your  suggestion  will  probably  call  for  a  reply  from  Mr.  Bailey.  What 
I  want  to  ascertain  is  your  views  as  to  which  court  it  would  be  best  to 
go  in  case  the  committee  decides  to  send  it  to  a  court. 

Mr.  Merillat.  Mr.  Chairman,  I  would  not  have  made  the  remarks 
I  did  but  for  the  fact  that  Mr.  Bailey  has  made  certain  remarks  that 
did  not  voice  the  views  of  the  Osaee  council,  as  conveyed  to  us  by 
resolution  with  respect  to  their  wishes  as  to  an  investigation  gener- 
ally. That  was  the  only  reason  why  I  did  it.  If  it  had  not  been  for 
the  statement  at  the  close  of  his  remarks,  I  should  have  said  nothing. 

The  Osages,  as  far  as  they  have  spoken  to  us,  would  prefer  the 
Court  of  Claims  very  much  to  the  circuit  court,  but  before  we  close 
we  would  Uke  to  make  a  statement  or  two  with  reference  to  what  Mr. 
Hemphill  said,  simply  by  way  of  correction,  as  we  deem  it,  of  the 
record,  and  in  order  that  the  record  may  be  complete — especially,  for 
example,  answering  your  question  as  to  whether  or  not  those  persons 
who  are  applicants  had  or  nad  not  as  a  matter  of  fact  been  bom  while 
their  fathers  or  parents  were  in  afTiliation  with  the  tribe.  The  record 
is  that  John  Thomas  Hunt,  one  of  the  appUcants,  and  the  father  of  the 
other  Hunts,  was  bom  in  Missouri  in  about  1856,  and  that  after  his 
mother's  death  he  Uved  with  his  half  sister,  Mary  Clem,  and  after- 
wards went  to  live  in  Arkansas,  where  he  married  Laura  Webb  in 
1888,  who  bore  him  the  children  named.  Those  children,  the  record 
shows,  were  not  bom  while  the  father  was  affiliated  with  the  Osages, 
and  were  not  bom  on  the  Osage  Reservation.  The  finding  of  the 
Department  is  that  the  present  appHcant  seems  to  be  disinclined  or 
unable  to  prove  his  alleged  Osage  descent,  and  recommended  on  that, 
among  other  grounds,  that  the  application  be  denied,  following  up 
Judge  Vandevanter's  decision  in  the  Banies  case  that  if  the  father 
at  the  time  was  not  affiliated,  but  had  renounced  his  citizenship  and 
become  a  citizen  of  th^  United  States,  then  the  children  would  have 
no  rights. 

Now,  that  is  the  fact  with  reference  to  the  Hunts;  it  is  the  fact 
with  reference  to  the  Strattons,  the  McCrarys,  the  Lovelands,  and 
others,  that  those  cliilclren  were  all  born  of  parents  who  at  the  time 
of  the  birth  of  those  cliildren  were  incorporated  into  the  American 
body  politic,  and  there  is  a  denial  of  Osage  citizenship.  The  agent 
and  the  members  of  the  council  inform  me  that  not  one,  with  the 
possil)le  exception  of  Jane  Appleby,  not  one  of  these  persons  claim- 
ing rights  ever  in  person  appeared  before  the  council  or  the  Indian 
agent  and  set  fortn  their  birth  or  made  any  application  whatsoever, 
but  remained  away  personaUy.     The  Osage  constitution  was  recog- 
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nized  by  Congress  in  the  act  of  1887,  and  in  the  Osage  allotment  act 
of  June  28,  1906.     That  constitution  required  affiliation. 

Furthermore,  with  respect  to  the  rolls,  the  act  of  Congress  of  June 
28,  1906,  providing  for  tne  final  settlement  of  the  Osage  affairs  and 
these  enrollments,  specifically  directed  that  weight  and  respect  should 
be  given  to  those  rolls  as  made  up  and  in  existence  as  the  acts  of  the 
Osage  council.  They  at  the  very  beginning  said,  *Hhat  the  roll  of 
the  Osage  tribe  of  Indians  as  shown  by  the  records  of  the  United 
States  at  the  Osage  Agency  as  it  existed  January  1,  1906,  together 
with  children  bom  between  January  1  and  July  1,  1907,  is  fiereby 
declared  to  be  the  roll  of  said  tribe  and  to  constitute  the  legal 
membership  thereof." 

Therefore,  under  the  very  act  of  Confess — which  act  of  Congress 
was  simply  in  similitude  to  that  of  the  Five  Civilized  Tribes — ^it  was 
directed  that  the  rolls,  as  made  up,  at  a  time  when  there  was  no 
controversy,  and  the  matter  was  not  of  such  pecuniary  interest, 
should  be  treated  with  due  weight  and  due  respect,  and  that  is  sim- 
ply what  has  been  done  by  the  Secretary  of  the  Interior  and  the  other 
oflicers  when  they  came  to  consider  the  matter  of  enrollment  of  any 
claimant.  They  would  give  weight  and  respect  and  authority  to 
the  rolls,  but  not  conclusive  weight  and  authority. 

The  Chairman.  Now,  Mr.  Kappler,  vou  stated  that  you  preferred 
the  Court  of  Claims.  Why  would  it  be  more  convement?  Would 
this  rest  more  largely  on  documentary  evidence  than  on  oral  evidence  1 

Mr.  Kappler.  I  think  it  would  depend  largely  on  documentary 
evidence. 

Mr.  Merillat.  Very  largely. 

Mr.  Kappler.  Then,  again,  there  would  be  certain  influences  down 
in  that  country  that  perhaps  would  be  adverse  to  the  Osages.  Up 
here  there  could  be  no  such  influences. 

The  Chairman.  Well,  the  committee  will  hardly  assume  that  the 
circuit  court  of  the  United  States  could  be  influenced. 

Mr.  Kappler.  I  mean  with  respect  to  getting  witnesses. 

The  Chairman.  It  is  a  fact,  however,  that  it  would  be  largely  docu- 
mentary evidence. 

Mr.  Kappler.  Yes,  sir. 

Mr.  Hemphill.  There  would  be  a  number  of  witnesses  to  be 
examined. 

Mr.  Leahey.  It  would  be  both  documentary  and  witnesses  too. 
If  it  was  tried  here  it  would  have  to  be  done  on  depositions,  which 
is  not  at  all  as  satisfactory  as  taking  a  witness  into  the  court  room 
and  placing  him  before  the  judge. 

Mr.  Merillat.  The  United  States  judge  would  require,  as  is  done 
in  chancery  cases,  that  the  deposition  be  taken  down  ana  submitted 
to  him  in  writing.  The  United  States  judge  would  not  have  these 
people  before  him  personally,  but  would  conduct  it  as  an  equity  pro- 
ceeding is  conducted. 

Ihe  Chairman.  I  am  inclined  to  think  that  that  would  probably  be 
the  case.     Gentlemen,  the  committee  will  consider  the  matter. 

Mr.  Bailey.  Mr.  Chairman,  will  the  committee  hear  a  word  or  two 
from  me? 

The  Chairman.  No;  not  as  to  a  matter  of  controversy. 
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Mr.  Bailet.  I  am  not  going  to  say  anything  by  way  of  controvergy. 
I  want  the  Osages  to  be  represented  here  in  these  matters  that  they 
have  referred  to  me.  As  this  is  to  be  a  permanent  record  and  as  Mr. 
MeriUat  has  spoken  upon  the  subject,  I  merely  wish  to  say  for  the 
information  of  the  committee  that  on  the  10th  of  March  last  the  dele- 
gation sent  here  from  the  Osage  Nation,  consisting  of  the  principal 
chief  and  assistant  and  another,  executed  a  contract  which  was 
aclmowledged  before  Jud^  Barnard  of  the  supreme  court  of  the  Dis- 
trict of  Columbia.  That  is  my  authority,  and  I  wish  the  committee  to 
understand  that  I  have  that  to  support  my  claim  to  represent  the 
Osages  here.  I  am  not  here  to  iiiteitere  in  any  way  with  wnat  anyone 
else  IS  doing  for  Uie  Osages.  I  thought  I  was  giving  assistance  rather 
than  challenging  controversy. 

The  Chaibhan.  Unless  tHere  are  some  other  statements  the  hearing 
will  be  closed. 

Mr.  Hemphill.  We  have  nothing  further  to  suggest,  Mr.  Chairman, 
and  are  much  obliged  to  you  for  jout  courtesy. 

Dr.  H.  M.  Hahblin.  Mr.  Chairman^  I  desire,  with  the  permission 
of  the  committee,  to  offer  some  exhibits  to  be  printed  in  the  record. 

The  Chaibman.  They  will  be  received. 

Doctor  Hamblin.  I  will  first  offer  for  insertion  in  the  record  a  copy 
of  mv  letter,  dated  May  6,  1908,  to  the  chairman  of  this  committee, 
which  briefly  outlines  Exhibits  A,  B,  and  C. 

The  letter  and  exhibits  referred  to  are  as  follows: 

Washington,  D.  C,  May  6, 1908, 
Chairman  Sbnatb  Ck>icMirrBB  or  Indian  Affairs, 

Waskingtanj  D.  C. 

Sir:  I  desire  to  submit  to  your  committee  certain  exhibits  touching  upon  the  proof 
of  the  Osage  blood  of  Nora  and  Angeline  James,  Floyd,  Thelma,  and  Grare  Thompson, 
Blon  and  Justin  Pappan,  Maudie  and  Panzy  Fronkier,  together  with  the  four  unal- 
lotted children  of  Mrs.  Isabella  Auld,  all  of  whom  are  of  Osage  blood,  thoueh  bom  in 
the  Kansas  tribe  of  the  Osage  Nation.  These  children  above  named  trace  tlieir  Osaro 
blood  directly  from  Pawhuska  (White  Hair),  the  ereat  Osage  chief,  through  his  grand- 
children, the  Gonville  sisters,  who  were  marriea  to  the  rappans  and  Fronkier,  and 
their  half  brother,  Joseph  James,  jr. 

The  exhibits  are  as  follows: 

Exliibit  A,  such  part  of  a  letter,  dated  St.  Louis,  December  7, 1816,  as  relates  to  the 
Kansas  band  of  the  Osage  Nation,  and  signed  by  the  United  States  commissioners, 
William  Clark,  Ninian  Edwards,  and  Aug.  Chouteau,  together  with  a  letter  transmit- 
ting the  full  letter  from  the  Indian  Office  on  May  4, 1908. 

Exhibit  B,  consisting  of  the  act  of  March  3,  1871,  allowing  Osage  half-breeds  to 

Surchase  160  acres  of  land  in  the  Osnge  diminished  reserve  in  Kansas,  with  Ccrtififate 
fo.  4,  issued  to  Frank  James,  an  Osage  half-breed,  on  September  16,  1871,  with  a 
copy  of  a  deed,  made  by  Frank  James  and  his  wife,  on  September  30,  1872,  to  Joel 
C.  Dougherty,  of  Kansas,  and  the  letter  transmitting  the  deed  for  approval  to  the 
Commissioner  of  Indian  Affairs,  of  date  January  8,  1873. 

Exhibit  C,  which  consists  of  a  letter  from  the  Commissioner  of  Indian  Affairs,  dated 
May  4,  1908,  inclosine  a  copy  of  the  letter  of  transmittal  from  Maj.  Rett  Miller,  Osage 
Incfian  agent,  to  Dr.  H.  M.  Hamblin,  of  Newkirk,  Okla.,  of  a  list  of  the  descendants 
of  Pawhuska,  the  Osage  chief,  who  at  this  time  are  enrolled  as  Osages.  The  letter 
and  copy  sent  by  Miller  to  Hamblin  will  explain  themselves. 

It  is  proper  to  state  that  this  list  of  the  descendants  of  Pawhuska,  who  were  found 

to  be  upon  the  Osaee  roll,  on  December  24,  1907,  were  the  direct  desrendants  of 

Pawhuska,  through  his  grandchildren,  the  Gonville  sisters  and  their  half  brothers, 

Joseph  James,  jr.,  and  Frank  James. 

We  would  respectfully  ask  that  these  be  printed  as  a  part  of  our  hearing  in  the  case. 

Very  respectfully, 

Dr.  H.  M.  Hamblin. 
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Exhibit  A. 

Depabthent  of  the  Intebior, 

Office  of  Indian  Affaibs, 

Washington,  May  4, 1908. 
Dr.  H.  M.  Hamblin, 

TJie  Vendome,  Washington^  D.  C. 
Sib:  In  compliance  with  your  request  of  the  let  instant,  there  is  inclosed  a  copy 
of  a  letter  dated  December  7,  1816,  written  by  Gren.  William  Clark,  Superintendent 
of  Indian  Affairs,  to  the  Commissioner  of  Indian  Affairs. 

Very  respectfully,  0.  F.  Labbabee, 

Acting  Commissioner, 


St.  Louis,  Mo.  Teb.,  December  7, 1816, 

Sib:  In  our  last  letter  we  had  the  honor  to  inform  you  that  Messrs.  Brown  <&  Gamble, 
the  gentlemen  who  were  employed  to  run  the  line  of  the  Osage  cession,  from  the 
Missouri  to  the  Arkansas  rivers,  had  safely  arrived  at  this  place;  and  that  their  deten- 
tion so  much  beyond  the  period  we  had  anticipated,  proceeded  from  the  loss  of  a 
ntunber  of  their  pack  horses,  and  the  necessity  of  returning  by  a  circuitous  route  of 
about  600  miles  for  the  purpose  of  obtaining  subsistence.  In  addition  to  which  it 
appears,  that  the  Osage  cession  is  very  considerably  lai]p;er  than  was  supposed  either 
by  ourselves  or  by  the  Indians;  which  with  a  variety  of  occurrences  of  minor  impor- 
tance, necessarily  required  a  longer  time  for  the  performance  of  the  duties  assigned 
those  gentlemen,  than  we  had  imagined  to  be  necessary.  We  have,  however,  the 
pleasure  of  stating  that  the  business  has  been  completed  to  our  entire  satisfaction, 
and  that  every  part  of  the  conduct  of  those  gentlemen  in  relation  thereto,  has  received 
our  decided  approbation. 

The  Kansas,  however,  who  are  in  part  a  tribe  of  Osages,  but  who  neither  were 
parties  of  the  treaty  of  cession,  nor  have  ever  received  any  part  of  the  annuities  which 
were  stipulated  as  the  consideration  thereof,  pretended  to  set  up,  and  asserted  with 
a  good  deal  of  zeal,  an  original  ri^ht  in  common  with  the  rest  of  the  nation  to  a  part 
of  the  ceded  land.  But  the  difficulty  with  them,  which  at  first  threatened  to  be 
serious,  has  been  so  far  happily  adjusted,  by  encouraging  them  to  hope  that  a  reason- 
able amount  of  presents  will  be  annually  distributea  among  them  for  some  years  to 
come.  For  which  your  letter  of  the  7th  of  May  last,  is  presumed  to  furnish  sufficient 
authority;  and  in  pursuance  of  which  we  have  now  the  honor  of  recommending  an 
annuity  of  |500  for  fifteen  years  to^be  allowed  them. 

We  have  the  honor  to  transmit  herewith  a  map  exhibiting  the  whole  extent  of  the 
Osage  cession,  and  the  lines  thereof,  that  have  been  recently  run  and  marked;  together 
with  an  account  of  expenses  incunved  in  establishing  the  same. 

We  have  the  honor  to  be,  very  respectfully,  sir, 

Your  obedient  humble  servants,  Wm.  Clabk, 

NiNiAN  Edwabds, 
Aug.  Chouteau, 

Commissioners. 

Hon.  William  H.  Cbawfobd, 

Secretary  of  War, 


Exhibit  B. 

osage  half-bbeeds. 

[U.  8.  Stats,  at  Large,  vol.  16,  p.  557,  March  3, 1871.] 

No.  2043.  AN  ACT  Making  approprlatioiis  for  the  current  and  contingent  expenses  of  the  Indian  Depart- 
ment, and  for  fulfilling  treaty  stipulations  with  various  Indian  tribes,  for  the  year  ending  June 
thirtieth,  eighteen  hundred  and  seventy-two,  and  for  other  purposes. 

Provided^  That  each  half-breed  or  mixed-blood  of  the  Osages,  being  twenty-one  years 
of  age  or  the  head  of  a  family,  shall,  under  such  rules  and  regulations  and  on  such  proofs 
as  shall  be  prescribed  by  the  Secretary  of  the  Interior,  be  entitled  to  enter,  without  cost, 
within  the  diminished  reservation  oi  the  Osage  Indians  in  Kansas,  a  tract  of  land,  in 
compact  form  and  by  legal  subdivision,  not  exceeding  one  hundred  and  sixty  acres, 
upon  which  such  hali-breed  or  mixed-blood  have  heretofore  actually  settled  and  made 
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improvements:  Provided,  however.  That  such  half-breed  or  mixed-blood  so  entering 
8001  and  shall  therebv  forfeit  all  claim  to  lands  within  the  Indian  Territory  which  have 
been  or  shall  be  purchased  out  of  the  proceeds  of  the  sale  of  the  land  of  the  Osaf^es,  in 
the  State  of  Kansas:  ProvidfdfurUur,  That  the  land  so  entered  shall  not  be  alienable 
by  such  half-breed  or  mixed-blood  without  the  consent  of  the  Secretary  of  the  Interior, 
approved  by  the  President,    (a) 


CertifieaU  No.  4.—UnUed  Statee  to  Frank  James. 

DsPABncBNT  or  THB  Intbriob,  Gbnbsal  Land  Ofpicb, 

September  16, 1871. 

Whereas  by  the  act  of  Ckmgress  entitled  "  An  act  making  appropriations  for  the  cur- 
rent and  contmgent  expenses  of  the  Indian  Department,  and  (or  mlfiUing  treaty  stipu- 
lations with  various  Indian  tribes,  for  the  year  ending  June  thirtieth,  eighteen  hun- 
dred and  seventh-two,  and  for  other  purposes,"  approved  March  3, 1871,  it  is  provided 
"That  each  hal^breed  or  mixed-blood  oi  the  Osages,  being  twenty-one  years  of  age  or 
the  head  of  a  feunily,  shall,  under  such  rules  and  regulations,  and  on  such  proof  as  shall 
be  prescribed  by  the  Secretary  of  the  Interior  be  entitled  to  enter  without  cost,  within 
the  diminished  reservation  of  the  Osage  Indian^  in  Kansas,  a  tract  of  land  in  compact 
fonn,  and  by  Iml  subdivisions,  not  exceeding  one  hundred  and  sixty  acres,  upon 
whidi  such  hali-breed  or  mixed-blood  have  heretofore  actually  settled  and  made 
improvements;"  and 

Whereas  Frank  James^  claiminjg  the  right  to  enter  land  under  the  above  provisions 
of  law,  filed  with  the  register  of  the  United  States  land  oflice  for  the  district  of  bmds 
subject  to  sale  at  Humboldt,  Kansas,  proof  in  support  of  his  rights  to  enter  the  east  half 
of  the  southwest  quarter  and  the  west  half  of  the  southeast  quarter  of  section  nine  in 
township  thirty-one  south,  of  range  sixteen  east,  containing  one  hundred  and  sixty 
acres,  according  to  the  oflkial  plat  of  survey  of  said  township  on  file  in  the  General 
Land  Office:  and 

Whereas  toe  said  proof  is  found  to  be  in  accordance  with  the  rules  and  regulations 
prescribed  by  the  Secretarv  of  the  Interior,  and  with  the  provisions  of  said  act,  and  has 
been  approved  by  the  said  Secretly;  now,  therefore, 

This  IS  to  certify  that  the  said  Frank  James,  in  consideration  of  the  premises,  is 
entitled  to  have  and  to  hold  the  said  tract  of  land  with  the  appurtenances  tnereof ,  sub- 
ject to  the  proviso  asset  forth  in  the  above  act,  and  which  is  as  follows:  ^' And  provided 
further,  That  the  land  so  entered  shall  not  be  alienable  by  such  half-breed  or  mixed- 
mood,  without  the  consent  of  the  Secretary  of  the  Interior,  approved  by  the  President." 

In  testimony  whereof,  I,  W.  W.  Curtis,  Acting  Commissioner  of  the  General  Land 
Office,  have  hereunto  set  my  hand,  and  caused  the  seal  of  said  Office  to  be  attached 
this  sixteenth  day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-one. 

[l.  8.]  W.  W.  CuETTS,  Acting  Commissioner. 

Approved. 

C.  Delano,  Secretary  of  the  Interior. 

Recorded  volume  13,  paees  352,  353,  and  354.  Recorded  January  19,  1872,  at  3 
p.  m.    Attest:  Norman  H.  Ives,  raster  of  deeds.    Patent  Book  A,  page  91. 

State  of  Kansas,  Montgomery  County,  ss: 

We  hereby  certify  that  the  above  and  foregoing  is  a  true,  correct,  and  complete 
verbatim  copy  of  a  patent  certificate  from  United  States  to  Frank  James,  as  recorded 
in  Book  A,  page  91,  in  the  records  of  Montgomery  County,  Kans. 

The  Parish  Abstract  and  Realty  Compant, 
DwiOHT  A.  Parish,  Secretary. 


Warranty  deed.— FrAuk  James  and  wife  to  Joel  C.  Dougherty. 

This  indenture,  made  this  thirtieth  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-two,  between  Frank  Jamos  and  Ellen  James, 
his  wife,  of  Cherry  Township,  in  the  county  of  Montgomery  and  State  of  Kansas,  of 
the  first  part,  and  Joel  C.  Dougherty  of  same  township,  coimty  of  Montgomery,  in  the 
State  of  Kansas,  second  part. 

Witneeseth:   That  the  said  party  of  the  first  part  in  consid of  the  sum  of 

twelve  hundred  dollars,  to  them  duly  paid,  has  sold  and  by  these  presents  do  grant 
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and  convey  to  the  said  part^r  of  the  second  part,  his  heirs  and  assigns,  all  that  tract 
and  parcel  of  land  situated  in  the  County  of  Montgomery  and  State  of  Kansas  and 
doscribed  as  follows,  to  wit:  ^'East  half  of  the  southwest  quarter  and  the  west  half  of 
the  southeast  quarter  of  section  nine  (9"),  in  township  thirty-one  (31)  south  of  range 
sixteen  (16)  east,  containing  one  hundred  and  sixty  acres,  more  or  less,  with  the  appur- 
tenances and  all  the  estate,  title,  and  interest  of  the  said  parties  of  the  first  part  therein. 

And  the  said  parties,  Frank  James  and  Ellen,  his  wife,  do  hereby  covenant  and 
agree  that  at  the  delivery  hereof  thev  were  the  lawful  owners  of  the  premises  above 
granted  and  seized  of  a  good  and  indefeasible  estate  of  inheritance  therein,  free  and 
clear  of  all  incumbrances,  and  that  they  will  warrant  and  defend  the  same  in  the 
quiet  and  peaceable  possession  of  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever  against  all  persons  lawfully  claiming  the  same. 

In  witness  whereof,  the  said  party  of  the  first  part  have  hereunto  set  their  hand  and 
seal  the  day  and  year  above  written. 

Ellen  (her  x  mark)  James. 

Frank  (his  x  mark)  James,    [seal.] 

Signed,  sealed,  and  delivered  in  presence  of — 

Geo.  S.  Beard, 

J.  D.  Emerson. 
Witness  to  Frank  James's  signatiure — 

Jas.  C.  Leonard. 

State  of  Kansas,  Montgomery  County^  m: 

On  this  24th  day  of  October,  A.  D.  1872,  before  me,  a  notary  public  in  and  for  said 
county,  came  Frank  Tan.es,  to  me  personally  known  to  be  the  same  person  who  exe- 
cuted the  foregoing  instrument,  and  duly  acknowledged  the  execution  of  the  same, 
and  that  I  maae  known  to  him  the  contents  of  the  deed  and  explained  to  him  its  pur- 
port and  meaning,  and  that  he  fully  acknowledged  the  signing,  sealing,  and  execution 
thereof,  and  was  satisfied  and  content  with  the  consideration  paid  and  secured  to  be 
paid  therefor,  and  that  he  executed  the  said  deed  and  made  tne  acknowledgment  of 

the  s without  any  circumvention  or  under  persuasion  of  the  grantee  or  any 

or  persons  whomsoever. 

In  witness  whereof  I  have  hereunto  set name  and  affixed  my  official  seal  the 

day  and  year  last  ab . 

[l.  8.]  Jas.  C.  Leonard,  Notary  Public, 

State  of  Kansas,  Montgomery  County,  m:  » 

On  this  30th  day  of  September,  A.  D.  1872,  before  me,  a  register  of  deeds  in  and  for 
said  county,  came  Ellen  James,  to  me  personally  known  to  be  the  same  person  who 
executed  the  fore^roinj?  instrument,  and  duly  acknowledofed  the  execution  of  the  same, 
and  that  I  made  known  to  the  grantor  the  contents  of  the  deed  and  explained  to  her 
its  purport  and  meajiing,  and  that  she  freely  acknowledged  the  signing,  sealing,  and 
execution  thereof,  and  was  satisfied  and  content  with  the  consideration  paid  and  secured 
to  be  paid  therefor,  and  that  she  executed  the  said  deed  and  made  the  acknowledg- 
ment of  the  same thout  any  circumvention  or  under  persuasion  of  the  grantor 

or  any  ot on  or  persons  whomsoever. 

In  witness  whereof  I  have  here scribed  my  name  and  affixed  my  official  seal 

the  day  and  ye above  written. 

[l.  8.]  N.  H.  Ives,  Register  of  Deeds, 

Department  of  the  Interior, 

Office  op  Indian  Affairs, 

February  11,  1873, 
The  within  deed  to  Joel  C.  Dougherty  from  Frank  James  (and  wife),  a  half-breed 
Osage  Indian  and  beneficiary  under  the  act  of  Congress  approved  March  3,  1871,  is 
respectfully  submitted  to  the  Secretary  of  the  Interior  with  the  recommendation  that 
the  same  be  laid  before  the  President  for  his  approval. 

H.  R.  Clum,  Acting  Commissioner. 

Department  op  the  Interior, 

February  17,  1873, 
The  within  deed  is  respectfully  submitted  to  the  President  for  his  approval. 
[l.  s.)  C.  Delano,  Secretary, 

Executive  Mansion, 

February  17,  1873. 
The  within  deed  is  hereby  approved. 
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Volume  6,  i)age8 118-119-120.  Recorded  July  27,  1874,  at  2  p.  m.  Attest:  George 
8.  Beard,  register  of  deeds.  Deed  book  G,  page  288,  in  Records  of  Montgomery 
County,  Kans. 

State  of  Kansas,  Montgomery  County,  ss: 

We  hereby  certify  that  the  above  and  forgoing  is  a  true,  correct,  and  complete  ver- 
batim copy  of  the  deed  from  Frank  James  and  wife  to  Joel  C.  Daugherty,  as  recorded 
in  Book  G,  page  288,  in  the  records  of  Montgomery  County,  Kans. 

The  Parish  Abstract  and  Realty  Company, 
DwiGHT  A.  Parish,  Secretary. 


Office  of  Indian  Affairs,  Central  Superintendent, 

Lawrence,  Kans,,  January  8,  187 S. 
Hon.  F.  A.  Walker, 

CkymmissioneT: 
Inclosed  I  transmit  for  approval  and  return  a  deed  duly  executed  by  Frank  James 
and  wife  (half-breed  Osages)  to  Joel  C.  Daugherty  in  Montgomery  County,  Kans., 
for  160  acres  of  land  under  provision  of  act  of  Congress  approved  March  3,  1871.  By 
the  accompanying  letter  of  the  agent  it  appears  from  the  incompetence  of  the  grantor 
it  is  requested  the  remaining  proceeds  of  sale  be  retained  in  trust  by  this  office  for 
his  benefit.  With  such  approval  by  Department  it  would  be  so  retained  and  paid 
from  time  to  time  under  the  advisement  of  their  agent  as  the  necessities  of  his  family 
required. 

Respectfully,  Enoch  Hoao,  Superintendent. 

(Indorsed:)  January  8, 1873.  Enoch  Hoag,  Lawrence,  Kans.  Inclosed  for  approval 
deed  from  Frank  James  and  wife,  half-breed  Osages,  to  I.  C.  Daugherty.  (Land 
files  Neosha,  1871-1874.) 

(Indorsed  on  back:)  Certified  copy  of  deed.  Book  G,  page  288.  Furnished  by  the 
Parish  Abstract  and  Realty  Company,  bonded  title  alMtracters,  conveyancers,  and 
notary  public,  211  East  Main  street.  Independence,  Kans.,  for  Dr.  U.  M.  Hamblin. 
Charges  paid. 

Exhibit  C. 

Department  of  the  Interior, 

Office  of  Indian  Affairs, 

Washiniftony  May  4,  1908. 
Dr.  H.  M.  Hamblin, 

TJie  Vendome,  Washinoton,  D.  C. 
Sir:  As  per  your  request  of  the  2d  inptant,  there  is  inclosed  a  copy  of  a  letter  ad- 
dreree  1  to  you  by  the  United  States  Indian  agent  of  Osage  Agency  on  December  24, 
1907,  relating  to  the  descendants  of  Pawhuska,  who  was  a  chief  of  the  Osage  tribe. 
Very  respectfully, 

C.  F.  Larrabee, 

Actimj  Commissioner. 


Department  of  the  Interior,  United  States  Indian  Service, 

Osage  Indian  Agency, 
Pawhuska,  Oklahoma,  December  24,  1907. 
Dr.  H.  M.  Hamblin, 

yevkirk,  Okla. 
Sir:  The  list  of  Osage  families  inclosed  with  your  letter  of  the  21st  instant  has  been 
checked  up  with  the  records  of  this  Office,  and  as  correcte<l  is,  I  believe,  a  complete, 
correct  list  containing  all  of  the  members  of  the  families  indicated. 
Very  respectfully, 

(Signed)  Ret  Millard, 

United  States  Indian  Agent. 

List  of  descendants  of  Pah  Hu  Scah  on  Osage  roll. 

Frank  Lessert  and  Susan  Pappan  (heads  of  family^:  Tharles  Lessert,  Joe  Le8^^crt, 
Walter  I.essert,  Ben  Lessert,  David  I^essert,  Frank  Lessert,  jr. 
Children  of  Ben  Lessert:  William  K.,  Wade,  Susie,  Benjamin  L.,  Fay,  Fanny. 
Children  of  Frank  Lessert,  jr.:  Mary  J.,  Robert  A.,  Grace  J.,  Ray  L.,  Cora  L. 
Children  of  David  Lessert:  Guy  Lessert,  Millie  M.,  Charles  A.,  Hattie. 
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THE  FRONKIEB  FAMILY. 

Descendants  of  Ben  Fronhier. — Augustus  Fronkier,  Philip  Fronkier,  Josephine  Soldani 
r^ith  six  children  as  follows):  Myrtle,  Emmert  A.,  Louis  E.,  Kate  P.,  Ida  M.,  Agnes. 
Amelia  K.  Soldani  (with  seven  children  as  follows):  Frank  E.,  Charles  L.,  Clarence, 
Grace  M.,  Rose  M.,  George  H.,  Mary  L.  Simon  Fronkier  (with  four  children  as  fol- 
lows): Florence,  Blanche  L.,  Benjamin,  Philip.  Laura  Souligny  (with  one  child  as 
follows):  Mildred  V. 

Descendants  of  David  Fronkier. — Rosa  Rogers  (with  four  children  as  follows) :  Emmett| 
Cecelia,  Maude,  Flora.    William  Fronkier,  Arthur  Fronkier. 

LA  SAROB  FAIOLT. 

Descendants  of  Mary  Josephine  Davis. — Charles  La  Sarge  (dead),  Fanny  La  Sarge, 
Joseph  La  Sarge,  Minnie  La  Sarge,  Ellen  La  Sarge. 

Children  of  Charles  La  Sarge:  Marie  La  Sarge,  Louis  La  Sarge,  Arthur  La  Sarge, 
Charles  V.  La  Sarge. 

Children  of  Fannie  La  Sarge:  Henry  Krebs,  Bessie  Edminston. 

Children  of  Joseph  La  Sarge:  Ellen  La  Sarge,  Harold  L.  La  Sarge. 

Children  of  Ellen  La  Sarge  Cross:  Lou  M.  Cross,  Charles  L.  Cross,  Martha  C.  CroeB 
(dead),  Candis  J.  Cross. 

Maltha  Alexander  Twith  four  children  as  follows):  Levi,  Margaret,  Mary,  Ida. 

Children  of  Levi  Alexander   Martha  I.,  David  C. 

Mary  Trumbly  (with  one  child  as  follows):  Oscar  Trumbly. 

Children  of  William  Pappan:  Samuel  T.  Pappan,  Lee  A.  Oakley,  Lester. 

Monette  Pappan  Baker  (with  five  children  as  follows):  Myrtle  C.,  Morris  A.,  Frank 
T. ,  Martha  B . ,  John  Thomas,  jr. 

Descendants  of  Frank  James. — ^Mary  J.  Brown  (with  two  children  as  follows):  Edith, 
Louis  M. 

Doctor  Hamblin.  I  also  desire  to  have  placed  in  the  record  the 
following  extracts  from  the  letter  of  the  Acting  Commissioner  of 
Indian  Affairs,  dated  April  12,  1907,  to  the  Secretary  of  the  Interior, 
relative  to  the  application  of  89  persons  for  enrollment  with  the  Osage 
tribe  of  Indians. 

The  extracts  referred  to  are  as  follows: 

Department  of  the  Interior, 

Office  of  Indian  Affairs, 

Washington^  April  12,  1907. 
The  honorable  Secretary  of  the  Interior. 

Sir:  I  have  the  honor  to  submit  herewith  for  your  consideration  letters  dated  Janu- 
ary 31,  February  9  and  18,  and  March  8,  1907,  respectively,  from  the  United  States 
Indian  agent  of  the  Osage  Agency,  reporting  on  the  applications  of  89  persons  for  en- 
rollment £U3  members  of  the  Osage  tribe  of  Indians.  Their  cases  are  discussed  as 
follows: 

««««««« 

"Mrs.  Pearl  Armstrong  (nee  Grarrett)  for  the  enrollment  of  her  minor  child,  Ola 
Martin. 

"The  applicant  alleges  that  she  was  married  on  June  30,  1900,  to  a  full-blood 
Osage  named  James  Martin,  who  was  the  father  of  her  child,  Ola,  bom  November  3, 
1900,  at  the  house  of  Alexander  Pappin,  an  Osage  Indian,  and  that  her  parents  were 
present  at  the  time  of  her  marriage.  Her  statements  are  corroborated  by  the  affidavits 
of  her  parents. 

"From  the  agent*8  report,  it  appears  that  Pearl  Garrett  was  a  girl  of  loose  character, 
associating  alike  with  Indian  and  with  white  men;  that  he  can  find  no  record  of  the 
alleged  marriage;  that  his  predecessor  in  office  refused  to  consider^  her  application 
for  tne  enrollment  of  her  child  for  the  reason  that  the  alleged  father  could  not  furnish 
proof  of  his  divorce  from  his  former  wife,  Anna  Mizer;  and  that  the  child  has  been  given 
to  its  grandparents. 

"The  tribal  council  rejected  the  application  for  the  reasons  that  sufficient  evidence 
was  not  furnished  to  prove  that  there  waa  a  legal  marriage,  and  that  no  evidence  of  a 
divorce  from  his  former  wife  was  furnished  by  Martin. 

*  *  The  evidence  shows  that  the  mother  was  a  woman  of  easy  virtue  and  was  not  living 
with  Martin  at  the  time  of  the  birth  of  the  child.  Although  the  act  of  Congress 
approved  June  28,  1906  (34  Stat.  L.,  539),  authorizing  the  enrollment  of  children  born 
to  members  of  the  Osage  tribe  does  not  require  that  the  children  shall  be  lft%\\.vcMb!vA\sv. 
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order  to  be  enrolled,  vet  as  the  applicant  has  failed  to  prove  that  her  child  is  of  Osaee 
blood,  or  that  the  fatnerwas  a  member  of  the  tribe,  it  is  recommended  that  her  appu- 
cation  be  rejected." 

««««««« 

"Otwin  (Anthony)  James,  49  years  of  age,  for  his  minor  children — Nora,  Angelina, 
and  Joseph  Vivian  James;  Mrs.  Jose^ine  Thompson  (a  sister  of  Otwin  James)  for  her 
son,  Floyd  Thompson,  and  Charles  Thompson,  son  of  Mrs.  Josephine  Thompson,  for 
his  minor  children,  Grace  and  Thelma  Thompson. 

"  The  applicants  allege  that  they  are  of  Osage  blood  from  Joseph  James,  jr.  (father 
of  Otwin  James),  who  was  a  mixed  Osage  and  Kaw  Indian.  The  evidence  clearly 
establishes  their  claim  of  Osage  blood.  It  also  shows  that  Joseph  James,  jr.,  married 
Margaret  Curley,  a  Pottawatomie  Indian,  but  continued  to  reside  amons;  and  affiliate 
with  the  Kaws,  with  whom  he  was  enrolled,  and  that  his  children,  including  Otwin 
or  Anthony,  were  enrolled  with  their  mother  as  members  of  the  Pottawatomie  tribe 
and  were  also  carried  on  the  Kaw  rolls. 

"By  a  provision  in  the  treaty  of  November  16,  1861,  with  the  Pottawatomies  (12 
Stat.  L.,  1192),  as  modified  by  the  treaty  of  March  29, 1866  (14  Stat.  L.,  763),  and  Feb- 
ruary 23,  1867  (15  Stat.  L.,  533),  certain  members  of  the  tribe  became  citizens  of  the 
United  States  and  received  proportionate  shares  of  the  tribal  estates,  both  lands  and 
moneys.  Mrs.  Margaret  Curley  and  her  children,  including  Anthony,  received,  some 
time  prior  to  1876,  allotments  of  land  and  proportionate  shares  of  the  annuities  as 
Pottawatomies  and  thereby  became  citizens  of  the  United  States.  Her  children 
thereupon  were  dropped  from  the  Kaw  tribal  rolls.  In  1899  Anthony  or  Otwin  and 
his  brother  applied  for  reinstatement  with  the  Kaws;  and  the  Secretary  of  the  Interior, 
in  a  decision  dated  December  15,  1899,  held  that  they  were  not  entitled  thereto,  ana 
by  receiving  their  distributive  shares  of  the  tribal  property  had  become  citizens  of 
the  United  States." 

««««««« 

"Weso  Pappan  for  his  minor  children,  Blon  and  Justin,  and  Mitchell  Fronkier  for 
his  minor  chilaren.  Pansy  and  Maud  Fronkier: 

"The  applicants  contend  that  they  are  of  Osage  blood,  and-  the  evidence  shows 
that  they  are  of  not  to  exceed  one-eighth  Osage  blood — ^their  children  being  on©- 
sixteenth.  The  evidence  shows  also  that  they  and  their  parents  have  always  afiOiated 
with  and  resided  among  the  Kaws,  and  that  they  have  not  been  considered  as  mem- 
bers of  the  Osage  tribe.  From  the  records  of  the  oflSce  it  appears  that  Weso  Pappan, 
his  wife,  and  one  child  were  alloted  lands  with  the  Kaws,  as  were  Mitchell  Fronlder 
and  family — including  his  children  who  were  living  at  the  time  the  allotments  were 
made." 

««««««« 

"Although  possessing  a  small  degree  of  Osage  Indian  blood,  these  minor  children 
are  citizens  of  the  United  States,  having  been  bom  to  citizen  parents,  and  are  clearly 
not  entitled  to  enrollment  with  the  Osage  tribe.  It  is  therefore  reconunended  that 
the  applications  of  Weso  Pappan  and  Mitchell  Fronlder  be  denied." 

««««««« 
April  15,  1907. 
Tne  recommendations  contained  herein  are  hereby  approved. 

(Signed)  James  Rudolph  Garfield, 

Secretary, 

Doctor  Hamblin.  Mr.  Chairman,  I  also  desire  to  have  put  in  the 
.record  a  copy  of  mv  letter  to  yourself,  dated  May  7,  1908,  which 
briefly  outlines  Exhfhit  D,  which  follows. 

(The  letter  and  exhibit  referred  to  are  as  follows:) 

Washington,  D.  C,  May  7,  1908, 
f'Hon.  Moses  Clapp, 

Chairman  Senate  Committee  on  Indian  Affairs, 

Washington,  D.  C. 
Sir:  I  desiro  to  submit  to  your  committee  Exhibit  D,  which  is  a  family  chart  or 
tree  of  the  unallotted  descendants  of  Pawhuska,  the  great  Osa^e  chief. 

These  descendants  are  Nora  and  An^oline  James,  Floyd,  Thelma,  and  Grace  Thomp- 
son, Blon  and  Justin  Pappan,  Maudie  and  Panzy  Fronkier,  togetlier  with  the  four 
unallotted  children  of  Mrs.  Isabella  Auld,  all  of  whom  are  of  Opage  blood.  tlu)Ugh 
bom  in  the  Kansas  tribe  of  the  Osage  Nation.     These  children  above  named  trace  theii 
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Osage  blood,  either  upon  their  fathers'  or  mothers'  side,  directly  from  Pftwhuska 
('\\hite  Hair),  the  great  Osage  chief,  throug;h  his  grandchildren,  the  Gonville  Sisters, 
who  were  married  to  the  Pappans  and  Fronluer  and  their  half  brother,  Joseph  James,  jr. 

Upon  page  8  of  the  heaiing  held  on  April  29,  1908,  on  joint  resolution  70  appears 
the  following: 

"With  letters  of  January  15,  16,  20^  and  30.  1908,  H.  M.  Hamblin  filed,  as  attorney 
in  fact,  certain  additional  affidavits  in  the  above  cases,  and  was  advised  in  response 
that  as  the  applications  had  been  finally  passed  on  by  the  Secretary  of  the  Interior, 
in  accordance  with  the  provision  of  the  act  of  June  28,  1906  (34  Stat.  L.,  639),  which 
act  also  provided  that  such  determination  'shall  be  final,'  the  cases  could  not  be  given 
further  consideration. 

**The  additional  evidence  has  been  examined  and  is  found  to  be  merely  cumula- 
tive of  the  applicants  having  Osage  and  Kaw  blood.  It  in  no  way  affects  the  status 
of  the  matter." 

It  is  proper  to  state  that  when  this  evidence  was  sought  through  a  special  messenger 
sent  to  Osage  Mission,  Kansas,  he  was  informed  that  the  records  kept  by  the  Jesuit 
fathers  of  the  Catholic  Chiurch  at  th&t  place  had  been  burned,  so  we  failed  to  file  them 
prior  to  the  decision  of  the  Secretary  of  the  Interior  on  April  15,  1907.  These  records 
are  cumulative  in  that  they  increased  the  Oss^e  blood  of  the  Fronkier  and  Pappan 
children  from  one-sixteenth  to  one-eighth — in  &ct,  they  doubled  the  amount  of  their 
Osage  blood.  They  increased  the  blood  of  the  James  cnildren  from  three-sixteentiis 
to  one-fourth. 

This  explanation  is  necessary,  as  this  family  tree  shows  the  blood  of  a  child  as 
given  by  tne  Secretary  of  the  Interior  on  April  15,  1907. 

Each  child  named  in  joint  resolution  70  has  its  name  underscored  by  two  red  lines. 
Each  one  of  the  other  unallotted  children,  descendants  of  Pawhuska  not  named  on 
resolution  70,  has  its  name  underscored  by  one  red  line.  The  tree  otherwise  will 
explain  itself. 

Very  respectfully,  Dr.  H.  M.  Hamblin. 

(The  committee  thereupon  adjourned.) 
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OPENLNG  OF  ROLLS. 


Committee  on  Indian  Affairs, 

United  States  Senate, 

April  2S,  1908. 
The  committee  met  at  10  o'clock  a.  m. 

Present:  Senators  Clapp,  McCumber,  Gamble,  Sutherland  Bran- 
degee,  Curtis,  Brown,  Dixon,  Stone,  Davis,  Paynter,  Johnston,  and 
Owen. 

George  A.  Ward,  having  been  duly  sworn  by  the  chairman,  tes- 
tified as  follows: 

The  Chairman.  Your  name  in  full? 

Mr.  Ward.  George  A.  Ward. 

Senator  Davis.  Your  age? 

Mr.  Ward.  Forty-four. 

Senator  Davis.  Kesidence? 

Mr.  Ward.  Domicile,  Washington.  Legal  residence,  Atchison, 
Kans. 

Senator  Davis.  Occupationi 

Mr.  Ward.  Law  clerk,  Indian  Office. 

Senator  Davis.  You  are  familiar  with  the  subject  of  the  enroll- 
ment of  citizens  of  the  Choctaw  and  Chickasaw  nations? 

Mr.  Ward.  I  am. 

Senator  Davis.  What  position  do  you  occupy  in  the  Lidian  Office? 

Mr.  Ward.  I  am  law  clerk  in  the  Indian  Office. 

Senator  Davis.  Law  clerk  in  the  Lidian  Office. 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  Do  you  remember  the  visit  of  the  subcommittee 
consisting  of  Senators  Clapp,  Owen,  and  myself  to  the  Secretary  of 
the  Literior  recently? 

Mr.  Ward.  On  the  16th  of  this  month. 

Senator  Davis.  About  that  time? 

Mr.  Ward.  Yes,  sir.  ^ 

Senator  Davis.  What  position  in  the  department  service  did  yon 
occupy  at  that  time? 

Mr.  Ward.  I  was  law  clerk,  and  in  addition  to  that  I  was  chief  of 
the  Indian  Territory  division. 

Senator  Davis.  Since  the  visit  of  that  subcommittee  to  the  Secre- 
tary of  the  Interior  has  your  department  been  abolished? 

Mr.  Ward.  The  division  has  been  abolished. 

Senator  Davis.  The  division  has  been  aboUshed? 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  When  was  it  abolished  with  reference  to  the  visit 
of  the  subcommittee? 

Mr,  Ward.  It  was  abolished  last  Saturday.  That  would  be  the 
18th. 

Senator  Davis.  The  day  after — the  second  day  after  the  visit  of 
the  subcommittee  the  division  of  which  you  were  head  was  abolished? 
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Mr.  Wabd.  Yesi  sir.  I  don't  remember  the  date  of  the  Secretary's 
order. 

Senator  Cubtis.  I  was  goins  to  ask  you  the  date  of  the  order. 

Senat(»*  Dayis.  Don't  you  Know,  as  a  matter  of  fact,  that  it  was 
abolished  the  17th  or  the  day  following} 

Mr.  Ward.  I  do  not. 

Senator  Davis.  At  any  rate  you  received  notice  of  it  on  the  18th  t 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  Now,  Mr.  Ward,  does  that  curtail  your  salary  in 
any  way  1 

Sir.  Ward.  No,  sir. 

Senator  Davis.  Then  you  simply  do  less  work  and  set  the  same  pay  t 

Mr.  Ward.  I  probably  have  really  more  work  to  oo,  because  now  I 
will  have  the  law  work  of  the  enture  office,  and  the  legislatioUi  and 
everything  of  that  character.  ^  Heretofore  I  only  looked  after  these 
matters  so  far  as  my  own  division  was  concerned  and  acted  with  the 
peojde  of  the  other  divisions  in  an  advisoiy  capacity.  Now  it  will 
all  come  to  me  and  the  boys  who  will  help  me. 

Senator  Davis.  Now,  yli.  Ward,  had  this  discontinuance  of  that 
department  any  connection  with  the  visit  of  this  committee) 

Mr.  Ward.  1  think  not. 
.  Senator  Davis.  Did  you  know  of  the  intended  visit  of  the  subcom- 
mittee} 

Mr.  Ward.  I  did  not,  but  I 

Senator  Sutherland.  I  think  Mr.  Ward  should  be  permitted  to 
eaiplain: 

Senator  Davis.  I  will  give  him  an  opportunity  to  do  that  with 
another  question.  You  say  you  do  not  know  whether  it  was  in  con- 
nection with  that  visit  or  notf 

Mr.  Ward.  I  do  not. 

Senator  Davis.  What  did  the  Secretary  of  the  Interior  say  to  you 
when  that  was  discontinued,  or  didn't  he  say  anything? 

Mr.  Ward.  He  said  nothing  to  me. 

Senator  Davis.  By  what  means  was  the  fact  of  the  discontinuance 
communicated  to  you! 

Mr.  Ward.  By  order  of  the  Secretary  of  the  Interior  communi- 
cated to  the  office. 

Senator  Davis.  Did  you  j^o  to  see  the  Secretary  in  person  about  the 
discontinuance  of  the  division? 

Mr.  Ward.  I  did  not. 

Senator  Davis.  Have  you  ever  talked  with  the  Secretary  in  person 
about  the  matter? 

Mr.  Ward.  About  a  year  ago 

Senator  Davis.  I  refer,  Mr.  Ward,  to  the  time  since  the  visit  of  that 
committee? 

Mr.  Ward.  No,  sir. 

Senator  Davis.  Were  you  expecting  this  division  to  be  discon- 
tinued ? 

Mr.  Ward.  I  expected  it  would  be  discontinued,  but  probably  not 
so  soon. 

Senator  Davis.  Do  you  state  that  it  is  not  your  opinion  that  this 
division  was  discontinued  because  of  the  visit  of  this  committee  and 
the  information  which  you  gave? 
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Mr.  Ward.  I  do  positively  and  absolutely,  and  I  want  to  explain 
here,  the  Secretary  of  the  Interior  telephonea  me  himself  to  come  over 
and  bring  with  me  Wright's  report  of  November  15,  1907,  and  I  did 
not  know,  but  I  assumed  that  the  committee  was  there  at  that  time, 
and  as  you  know  I  handed  him  the  report,  and  he  is  the  one  that 
showed  it  to  the  committee. 

Senator  Davis.  Now,  you  say  that  you  assume  that  the  committee 
was  there. 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  Hadn't  it  been  telephoned  to  your  Department 
that  the  committee  would  be  there? 

Mr.  Ward.  No. 

Senator  Davis.  You  say  you  didn't  know  it  was  there? 

Mr.  Ward.  Until  the  forenoon 

Senator  Davis.  Hadn[t  the  information  been  telephoned  to  your 
oflBce  that  the  subcommittee  was  to  visit  the  Secretary? 

Mr.  Ward.  It  ha4n't  been  telephoned  to  me. 

Senator  Davis.  Didn't  Mr.  Leupp  know  it? 

Mr.  Ward.  I  don't  know. 

Senator  Davis.  Had  he  told  you? 

Mr.  Ward.  He  had  not. 

Senator  Davis.  Hadn't  you  prepared  for  the  coming  of  that 
committee? 

Mr.  Ward.  I  had  not.  ^  The  first  I  knew  of  it  Mr.  Brown  called 
me  over  the  phone — that  is  the  young  man  in  the  Secretary's  office — 
saying  the  Secretary  wanted  to  talk  to  me,  and  then  he  telephoned 
me  to  come  over  and  brin^  Wright's  report.  He  didn't  say  a  com- 
mittee was  there  or  anyboay  else. 

Senator  Davis.  You  are  perfectly  familiar  with  all  the  work  and 
details  of  the  Department  at  Muskogee? 

Mr.  Ward.  I  am  fairly  so. 

Senator  Davis.  All  the  minutisB  and  all  the  details  of  that  Com- 
mission is  submitted  to  you^  goes  through  your  hands,  does  it  not? 

Mr.  Ward.  You  mean  then:  work  in  the  Iiidian  Territory? 

Senator  Davis.  Yes. 

Mr.  Ward.  It  has — that  related  to  nearly  everything  except  rail- 
roads, telephone  lines,  and  one  or  two  other  things  of  that  character. 
They  have  always  been  done  in  the  land  division. 

Senator  Davis  Now,  Mr.  Ward,  if  there  is  anything  irregular, 
improper,  or,  to  use  a  stronger  word,  crooked,  in  the  administration 
of  the  affairs  of  the  Indians,  the  Commissioner  to  the  Five  Civilized 
Tribes,  or  his  predecessors,  you  would  know  about  it? 

Mr.  Ward.  I  would  if  it  was  on  paper  and  it  came  before  our  office; 
but  if  there  was  anything  down  there  that  did  not  come  before  our 
office  I  would  not  know. 

Senator  Davis.  Have  you  ever  discovered  anything  irregular  or 
improper,  so  far  as  it  came  to  your  office? 

ilr.  Ward.  No,  sir. 

Senator  Davis.  What  is  you  opinion  about  the  matter? 

Mr.  Ward.  I 

Senator  Davis.  Just  answer  the  question  whether  you  think  it  has 
been  conducted  fairly. 

Mr.  Ward.  I  have  no  reason  to  think  there  has  been  any  crooked 
work  down  there     There  is  one  thing.     In  1896  there  was  an  ^\r^%{^ 
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from  the  decision  of  the  Commission  to  the  United  States  court^  and 
the  decision  of  the  court  was  final.  Now,  usually  the  Commissioner 
stated  in  his  reports  that  an  appeal  was  taken  to  the  United  States 
court  and  that  the  records  of  tne  court  showed  that  the  applicant 
was  admitted  or  rejected.  We  took  it  for  granted.  It  is  now  my 
understanding  that  there  is  no  record  of  the  court.  Judge  Springer 
never  entered  up  the  judgments,  but  attempted  to  notify  the  Com- 
mission through  P.  B.  Hopkins  of  what  was  done. 

Senator  Curtis.  And  your  judgment  was  that  he  should  have 
referred  to  that  fact  instead  (A  leading  you  to  believe  there  was  a 
judgment  of  the  courtf 

&&.  Wabd.  YeS|  sir.  They  b' ^uld  have  done  that  in  the  first 
instance. 

Senator  Davis.  Under  what  act  of  Congress  was  a  great  majority 
of  the  Choctaw  and  Chickasaw  nations  enrolled) 

Mr.  Ward.  Under  three  acts — ^really  two.  The  act  of  June  28, 
1898  (30  Stats.,  496) 

Senator  Davis.  Wasn't  the  great  majority  of  the  Choctaws  and 
Chickasaws  enrolled  under  that  actt 

Mr.  Ward.  The  work  was  really  done  imder  both  acts. 

Senator  Davis.  YHiat  per  cent  of  the  Choctaws  and  Chickasaws 
were  enrolled  under  the  act  of  June  28,  1898  f 

Mr.  Ward.  They  were  all  enrolled  imder  the  two  acts. 

Senator  Davis.  What  per  cent  was  enrolled  imder  act  of  Jime  28, 
18981 

Mr.  Ward.  I  don't  think  there  was  a  roll  approved  imtil  after  the 
passage  of  the  supplemental  agreement,  which  was  July  1,  1902. 

Senator  Davis.  Don't  you  know  that  seven-eighths  of  the  Choc- 
taws and  Chickasaws  were  enrolled  after  June  28,  1898? 

Mr.  Ward.  Now,  Mr.  Bixby  and  the  Commission  may  have  pre- 
pared some  of  these  rolls,  but  it  is  my  recollection  that  no  roll  was 
approved  until  after  the  passage  of  the  supplemental  agreement. 

Senator  Davis.  By  the  terms  of  that  act  were  not  all  persons  of 
Choctaw  and  Chickasaw  blood  who  were  bona  fide  residents  of  the 
Choctaw  and  Chickasaw  nations  on  June  28,  1898,  directed  by  the 
terms  of  that  act  to  be  enrolled? 

Mr.  Ward.  No,  sir.  , 

Senator  Davis.  They  weren't? 

Mr.  Ward.  Only  those  whose  names  appeared  on  the  roll  or  who 
had  been  admitted.  It  was  held  by  the  Assistant  Attorney-General, 
Judge  Van  Deyenter,  March  17,  1899,  that  the  act  of  June  28,  1898, 
did  not  authorize  new  applications  for  enrollment. 

Senator  Davis.  Does  not  that  require  that  all  Choctaws  and 
Chickasaws  by  blood  who  resided  there  on  June  28,  1898,  be 
enrolled?    Isn  t  that  a  positive  requirement? 

[Reads  from  section  21.] 

Mr.  Ward.  Of  the  citizens  by  blood  of  the  other  tribes? 

Senator  Davis.  Choctaw  ana  Chickasaw  nations. 

Mr.  Ward.  Here  is  the  way  the  paragraph  reads: 

Said  Commiasion  is  authorized  and  directed  to  make  correct  rolls  of  the  citizens  by 
blood  of  all  the  other  tribes,  eliminating  from  the  tril)al  rolls  such  names  as  may  have 
been  placed  thereon  by  fraud  or  without  authority  of  law,  enrolling  such  only  as  may 
have  lawful  right  thereto,  and  their  descendants  bom  since  such  rolls  were  made, 
with  such  intennarried  white  persons  as  ma^  bo  entitled  to  Choctaw  and  Chickasaw 
citizeDship  under  the  treaties  and  laws  of  said  tribes. 
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Senator  Cxmxis.  There  is  a  further  provision  with  reference  to 
freedmen. 

Senator  Davis.  I  will  get  to  it.  Was  there  any  requirement  of 
the  submission  of  an  application  for  enrollment  imder  this  provision! 

Mr.  Ward.  I  think  not. 

Senator  Davis.  Has  the  Department  denied  any  person  of  Indian 
blood  the  right  of  enrollment  to  the  Choctaw  and  Chickasaw  nations 
because  they  did  not  submit  applications  under  this  act? 
^  Mr.  Ward.  No  application  is  required.  Now,  if  they  denied  the 
right  of  enrollment — I  think  some  were  denied  on  account  of  not 
making  application  within  the  time  by  law — ^no  application  was 
required  by  the  Curtis  Act.  The  time  had  passed  when  applications 
could  have  been  made  before  that  act  was  passed. 

Senator  Davis.  No  application  was  required. 

Mr.  Ward.  There  was  an  order  of  the  Secretary  of  the  Interior. 

Senator  Davis.  The  act  does  not  require  it. 

Mr.  Ward.  I  do  not  consider  that  it  does. 

Senator  Davis.  How  many  Choctaws  and  Chickasaws  were  denied 
enrollment  by  that  arbitrary  order  of  the  Secretary  of  the  Interior! 

Mr.  Ward.  I  have  no  idea. 

Senator  Davis.  Don't  your  books  show? 

Mr.  Ward.  We  would  have  to  go  over  the  letter  books;  yes. 

Senator  Davis.  Have  you  got  your  letter  files? 

Mr.  Ward.  Yes;  we  would  have  to  go  over  nine  years. 

Senator  Davis.  That  is  not  a  matter  impossible,  is  it? 

Mr.  Ward.  Certainly  not. 

Senator  Davis.  That  act  does  not  require  any  application? 

Mr.  Ward.  That  is  my  opinion. 

Senator  Davis.  You  are  familiar  with  it,  are  you  not? 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  Now,  the  Department,  then,  has  denied  the  admis- 
sion to  the  rolls  of  Choctaws  and  Chickasaws  simply  because  they 
didn't  file  the  applications? 

Mr.  Ward.  Because  they  did  not  apply  within  the  time  required 
by  law.     They  must  have  applied  in  1896. 

Senator  Davis.  How  many  people  have  been  deprived  of  admis- 
sion on  the  rolls,  you  don't  Imow? 

Mr.  Ward.  I  do  not  know.  I  think  we  could  get  that  information 
easier  from  the  Indian  Territory  than  from  anywhere  else. 

Senator  Davis.  Will  you  furnish  that  information?  You  say  you 
can  secure  it. 

Mr.  Ward.  I  will  try. 

Senator  Davis.  Don't  you  know  they  have  denied  those  citizens 
because  they  did  not  make  applications  for  enrollment? 

Mr.  Ward.  I  think  not. 

Senator  Davis.  Don't  you  know  it  will  run  to  several  thousands? 

Mr.  Ward.  I  do  not  know  and  I  could  not  remember.  I  could  not 
remember  that  great  mass  of  stuff  and  everybody  who  was  denied 
and  the  reason. 

Senator  Davis.  The  statute  doesn't  require  any  application. 
I  want  to  know  how  many  have  been  denied. 

Mr.  Ward.  There  were  so  many  reasons  why  denials  were  made 
that  it  would  be  impossible  for  me  to  remember  any  particular  line. 
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Senator  Davis.  Now,  then,  if  people  have  been  denied  admission 
to  the  rolls,  I  mean  Choctaws  and  Chickasaws,  because  they  didn't 
file  applications 

Mr.  Ward.  Not  necessary,  it  was  there.  Law  of  1898  did  not 
permit  new  applications. 

Senator  Davis.  From  whom? 

Mr.  Ward.  The  Secretary  of  the  Interior. 

Senator  Davis.  It  was  the  fault  of  the  Secretary  of  the  Interior 
because  of  violating  the  law? 

Mr.  Ward.  He  was  charged  with  the  duty  of  making  these  rolls 
and  I  suppose  he  issued  the  instructions  he  thought  were  proper. 

Senator  Davis.  Then  if  there  has  been  any  denial  or  any  failure  on 
the  part  of  the  Choctaw  and  Chickasaw  citizens  to  get  upon  these 
roUs  because  of  the  fact  that  no  application  was  filed,  when  the  law 
required  none,  then  the  cause  of  their  not  being  on  the  rolls  is  not 
inadvertence,  but  the  fault  of  the  Department? 

Mr.  Ward.  Unless  it  is  done  under  that  act  or  some  subsequent 
act  requiring  application. 

Senator  Davis.  Do  you  know  there  is  no  subsequent  act  requiring 
application? 

Mr.  Ward.  I  am  not  really  positive  about  that.  Yes,  there  is  an 
act. 

Senator  Davis.  Turn  to  it. 

Mr.  Ward.  The  act  of  April  26,  1906. 

Senator  Davis.  Turn  to  it,  if  there  is  an  act  that  requires  Choctaws 
and  Chickasaws  by  blood  to  make  application. 

Mr.  Ward.  (Reads  section  2  of  act  of  April  26,  1896,  34  Stat.  L., 
137:) 

Sec.  2.  That  for  ninety  days  after  approval  hereof  applications  shall  be  received 
for  enrollment  of  children  who  were  minors  living  March  fourth,  nineteen  hundred  and 
six,  whose  parents  have  been  enrolled  as  members  of  the  Choctaw,  Chickasaw,  Chero- 
kee, or  Creek  tribes,  or  have  applications  for  enrollment  pending  at  the  approval 
hereof,  and  for  the  purpose  of  enrollment  under  this  section  ille^timate  cnildren 
shall  take  the  status  of  the  mother,  and  allotments  shall  be  made  to  children  so  enrolled. 

Senator  Davis.  Whose  parents  have  been  enrolled.  Mr.  Ward, 
don't  you  know  that  that  section  don't  apply  to  the  question  I  asked 
you?  These  people  that  I  am  talking  about  have  never  been 
enrolled.  They  have  been  denied  enrollment  by  the  Secretary  of 
the  Interior  through  some  error. 

Mr.  Ward.  No;  it  doesn't  apply? 

Senator  Curtis.  The  act  of  1896  requires  applications  to  be  filed, 
that  is  known  to  every  lawj^er.  Under  the  act  of  1896,  it  was  pro- 
vided that  no  cases  snail  be  considered  imless  application  was  filed 
prior  to  December  1,  1905. 

Mr.  Ward.  That  is  right. 

Senator  Davis.  Turn  back  to  the  proposition.  The  act  of  June 
28,  1898,  didn't  require  any  application  of  the  persons  of  Choctaw 
and  Chickasaw  blood.  The  Department  summarily  denied  the  admis- 
sion of  these  people  to  the  roll  who,  a  great  many  of  them,  had  not 
filed  applications.  Now,  do  you  say  that  act  that  you  read  there 
referring  to  children  applies  to  that  kind  of  condition? 

Mr.  Ward.  No,  sir. 

Senator  Davis.  It  does  not  apply  to  children  of  that  kind  of  peo- 
ple. 
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Mr.  Ward.  No,  sir. 

Senator  Davis.  Then  there  is  no  act  requiring  persons  of  Choctaw 
and  Chickasaw  blood  to  file  applications. 

Mr.  Ward.  Do  you  mean  those  who  were  not  enrolled  ? 

Senator  Davis.  Yes,  sir. 

Mr.  Ward.  The  act  of  June  10,  1896,  required  applications  to  be 
filed  within,  I  think,  ninety  days. 

Senator  Curtis.  The  provision  of  the  statute  is  as  follows: 

And  said  Commission  is  directed  to  continue  the  exercise  of  authority  already  con- 
ferred upon  them  by  law  and  endeavor  to  accomplish  the  objects  heretofore  prescribed 
to  them,  and  report  from  time  to  time  to  Congress. 

The  said  Commission  is  further  authorized  and  directed  to  proceed  at  once  to  hear 
and  determine  the  application  of  all  persons  who  may  apply  to  them  for  citizenship 
in  any  of  such  nations,  and  after  such  hearing  they  snallaetermine  the  right  of  sucn 
applicant  to  be  so  admitted  and  enrolled:  Provided^  however ^  That  such  application 
ahall  be  made  to  such  commission  within  three  months  after  the  passage  of  this  act. 

The  said  Commission  shall  decide  all  such  applications  within  ninety  days  after 
the  same  shall  be  made. 

Senator  Davis.  Does  that  apply  to  Choctaws  and  Chickasaws  of 
blood? 

Senator  Curtis.  It  applies  to  all  five  tribes. 

Senator  Davis.  I  do  not  so  understand  it. 

Senator  Curtis.  The  act  of  1898,  passed  after  this  one,  only 
authorized  the  enrollment  of  those  whose  names  appear  on  the  rolls, 
and  if  they  were  not  on  the  roll  it  did  not  matter  now  much  blood 
they  had  m  them,  they  were  not  entitled  to  enrollment  unless  they 
filed  an  application. 

Senator  Davis.  Mr.  Ward,  the  act  of  1898  was  subsequent  to  the 
act  of  1896,  of  course? 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  Do  you  refer  back  to  that  now  as  a  justification 
for  the  Department  not  putting  those  names  on  the  roll? 

Mr.  Ward.  That  was  what  I  tried  to  state  in  the  first  instance. 

Senator  Davis.  Do  you  not  know  that  the  act  of  1898  supplants 
and  takes  the  place  of  the  act  of  1896  that  was  in  conflict  with  it? 

Mr.  Ward.  1  do  not  understand  it  so.  I  was  going  to  say  that  on 
March  17,  1899,  before  mv  time  in  the  Indian  Office  and  after  the 
passage  of  this  act,  Judge  Van  Deventer  rendered  an  opinion  in  writing 
that  the  act  of  June  28,  1898,  did  not  provide  for  new  applications; 
that  the  applications  must  have  been  made  under  the  act  of  1896. 
He  held  that  neither  this  act,  the  Curtis  Act,  nor  the  provision  in  the 
Indian  appropriation  act  of  1897 — I  beheve  it  was  June  7,  1897 — pro- 
vided for  new  applications,  and  that  enrollment  was  limited  to  those 
who  applied  in  1896,  imless  their  names  were  on  some  roll. 

Senator  Curtis.  On  the  roll  which  you  took? 

Mr.  Ward.  Yes,  sir. 

Senator  Sutherland.  Let  me  ask  a  question  at  this  point.  Do  I 
understand  that  the  act  of  1896  provid!es  for  the  enrollment  of  the 
members  of  the  Five  Civilized  Trioes? 

Mr.  Ward.  That  is  correct. 

Senator  Sutherland.  And  appUes,  of  course,  to  Choctaws  and 
Chickasaws  ? 

Mr.  Ward.  Yes,  sir. 

Senator  Sutherland.  That  is  a  general  act  applying  to  all? 

Mr.  Ward.  Yes,  sir. 
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Senator  Sutherland.  The  act  of  1898  simply  provided  for  the 
enroUment  of  Indians  who  were  on  the  Indian  rolls? 

Mr.  Ward.  On  the  Indian  rolls,  or  the  rolls  prepared  in  1896  by  the 
Commission,  or  by  the  citizenship  committee  under  the  provisions  of 
the  act  of  1896. 

Senator  Sutherland.  And  Judge  Van  Deventer  held  that  the  In- 
dians who  were  not  on  the  Indian  roll  must  make  their  appUcation 
under  the  law  of  1896? 

Mr.  Ward.  Unless  their  names  appeared  on  the  roll  or  they  had 
made  application  under  the  act  of  1896,  that  they  were  out  of  it. 

Senator  Sutherland.  The  act  of  1898,  then,  did  not  require  an 
appUcation  because  the  Indians  who  were  in  the  purview  of  that  act 
were  already  upon  the  Indian  roll? 

Mr.  Ward.  They  were  on  the  roll  or  had  made  their  application  in 
1896.  If  they  had  not  made  their  application,  the  act  of  1896 
authorized  the  admission  of  persons  to  citizenship  whose  names  were 
not  on  the  rolls. 

Senator  Davis.  Was  it  not  the  duty  of  the  Indian  Commission,  after 
the  act  of  June  28,  1898,  to  ascertain  the  Indians — the  Choctaws  or 
Cherokees  of  blood — and  put  them  on  the  roll  independent  of  any 
application? 

Mr.  Ward.  Not  under  the  holdings  I  have  just  mentioned,  because 
they  could  not. 

Senator  Davis.  You  stand,  then,  on  the  holding  of  the  court  that 
they  must  applv  under  the  act? 

Mr.  Ward.  TPhey  must  have  applied  and  had  favorable  decision  or 
be  on  some  tribal  roll. 

Senator  Curtis.  Tliis  provision  of  the  statute  reads  as  follows: 

Said  Commission  is  authorized  and  directed  to  make  correct  rolls  of  the  citizens  of 
blood  of  all  the  other  tribes,  eliminating  from  the  tribal  rolb  such  names  as  may  have 
been  placed  thereon  by  fraud  or  without  authority  of  law,  enrolling  such  only  as  may 
have  lawful  right  thereto,  and  tlnnr  descendants  bom  since  8U('h  rolls  were  made 
with  such  intermarried  white  persons  as  may  be  entitled  to  Choctaw  and  Chickasaw 
citizenship  under  the  treaties  and  laws  of  said  tribes. 

Senator  Davis.  That  is  your  act,  Senator  Curtis? 

Senator  Curtis.  Yes,  sir. 

Senator  Davis.  But  the  act  of  June  23,  1898,  two  years  subse- 
quently, did  not  require  any  application,  and  I  ask  you  again,  Mr. 
Ward,  if  it  was  not  the  duty  of  the  Commission  and  not  your  duty  to 
go  and  find  these  Indians  of  blood  and  enroll  them? 

Mr.  Ward.  I  think  they  did  so  far  as  they  could. 

Senator  Davis.  You  think  they  did.  You  have  not  answered  my 
question,  and  that  was  whether  or  not  it  was  their  duty,  in  your 
judgment,  under  the  law  if  they  never  made  application  or  if  their 
names  were  upon  the  roll? 

Mr.  Ward.  Under  the  law,  if  they  never  made  application  or  if 
their  names  were  not  on  the  roll  it  was  not. 

Senator  Davis.  The  law  does  not  require  any  application,  and  I  am 
tr}nng  to  beat  that  into  your  understanding;  now,  was  it  or  not  the 
duty  of  the  Commission  to  go  out  and  hunt  up  those  Indians  and 
enroll  them  independently  of  any  apy)lication? 

The  Chairman.  I  do  not  think.  Senator  Davis,  that  in  an  investi- 
gation of  this  kind  any  Senator  has  any  right  to  ask  a  subordinate  of 
a  Department  what  his  judgment  is. 

Senator  Davis.  He  is  an  expert.  Mr.  Chairman. 
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The  Chairman.  I  do  not  think  any  Senator  has  a  right  to  ask  him 
for  his  judgment  as  to  a  decision  of  his  superior.  Any  fact,  of  course, 
he  must  state. 

Senator  Davis.  He  is  an  expert  on  these  leading  questions. 

The  Chairman.  But  in  this  sort  of  proceeding  to  ask  a  subordinate 
to  give  his  judgment  as  to  an  act  of  his  superior,  I  do  not  think  it  is  a 
proper  thing  to  do. 

Senator  Davis.  Very  well,  I  shall  not  contend  with  the  chairman. 
Now,  Mr.  Ward,  approximately,  just  make  a  rough  estimate  of  it. 
You  say  you  have  to  go  back  to  your  letter  books,  but  roughly  can 
you  give  the  number  of  Choctaws  and  Chickasaws  of  the  blood  who 
were  denied  enrollment  because  of  their  failure  to  make  application 
under  the  act  of  June  28,  1898? 

Mr.  Ward.  It  would  onlv  be  a  guess. 

Senator  Davis.  Well,  wnat  is  your  guess? 

,  Mr.  Ward.  I  do  not  think  there  is  over  one  hundred  or  one  hun- 
dred and  fifty  cases.     I  can  not  tell  how  many  people  were  involved. 

Senator  Davis.  You  said  a  moment  ago  you  thought  it  would  reach 
a  thousand. 

Mr.  Ward.  I  said  I  did  not  think  it  would  reach  a  thousand.  You 
asked  were  there  not  a  thousand,  and  I  said,  no,  I  did  not  think  it 
would  reach  a  thousand. 

Senator  Davis.  Do  you  not  know  that  there  are  from  7,000  to 
10,000? 

Mr.  Ward.  No,  sir;  I  do  not  know  that. 

Senator  Davis.  Do  you  know  whether  there  is  any  probability  of 
its  reaching  that  much  ? 

Mr.  Ward.  Not  on  the  ground  that  they  did  not  apply  in  time. 

Senator  Davis.  Would  there  be  that  many  who  would  be  denied 
because  of  the  fact  that  they  were  not  bona  fide  residents  of  the 
Choctaw  and  Chickasaw  Nation  on  that  date? 

Mr.  Ward.  No,  sir. 

Senator  Davis.  How  many  would  there  be? 

Mr.  Ward.  A  very  few  were  denied  on  that  ground,  for  this  rea- 
son: It  was  held  if  they  had  ever  been  residents  of  the  Indian  Terri- 
tory prior  to  that  date  that  they  did  not  have  to  be  actual  physical 
residents  of  Indian  Territory  on  June  28,  1898,  but  if  they  had.  ever 
been  residents  there  and  had  not  expatriated  their  citizenship,  they 
would  still  be  entitled  to  enrollment. 

Senator  Davis.  Do  you  not  know  that  there  is  a  large  number  of 
Chickasaws  and  Choctaws  of  blood  in  the  State  of  Texas,  State  of 
Arkansas,  and  the  State  of  Mississippi  who  have  been  denied  enroll- 
ment on  the  ground  that  thev  were  not  actual  residents  of  the  nation 
on  the  28th  of  June,  1898? 

Mr.  Ward.  There  may  have  been  some  in  the  first  commencement 
of  the  work.  It  may  have  been  that  that  was  the  holding  in  the 
earUer  days,  but  later  the  holding  was  just  what  I  have  stated. 

Senator  Davis.  The  holding  has  been  that  they  must  have  had 
actual  bona  fide  residence  in  the  Territory  at  that  time,  was  it  not? 

Mr.  Ward.  I  am  not  sure  about  that.  That  may  have  been  the 
holding  in  the  earlier  part  of  the  work. 

Senator  Curtis.  Let  me  read  this: 

That  nothing  contained  in  this  act  shall  be  constnied  to  militate  against  any  ri^hta 
or  privileges  which  the  Mississippi  Choctaws  may  have  undet  \iie\ai'^^  QlQt>^^\x^»^iis^^ 
with  the  United  Stiites. 
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Senator  Davis.  Now,  there  are  Arkansas  Choctaws  and  Texas 
Choctaws,  are  there  not? 

Mr.  Ward.  I  think,  as  a  rule,  the  persons  you  have  referred  to 
would  be  considered  as  Mississippi  Choctaws. 

Senator  Davis.  Although  they  Hve  in  Arkansas  or  Texas? 

Mr.  Ward.  Oh,  we  enrolled  a  nximber  of  people  who  live  in  Mis- 
sissippi as  Mississippi  Choctaws. 

Senator  Davis.  Do  you  not  know  that  there  were  a  larse  number 
of  Cherokees  and  Choctaws  who  had  gone  to  Mississippi  and  Arkansas 
to  work,  who  were  bona  fide  residents  of  the  Territory  on  the  28th  of 
June,  1898? 

Mr.  Ward.  No,  sir;  I  do  not.  I  could  not  tell  you  what  they 
went  to  Arkansas  for. 

Senator  Davis.  Of  course,  you  might  not  know  what  they  went 
there  for,  but  they  were  there  temporarily. 

Mr.  Ward.  No;  I  do  not  think  anybody  was  denied  who  was  a 
resident  of  the  Indian  Territory  temporarily  away. 

Senator  Owen.  In  the  Yeargain  case  the  reverse  was  held. 
^  Mr.  Ward.  I  recollect  that  case.     He  was  a  Cherokee  and  was 
living  in  Arkansas. 

Senator  Davis.  ReferriM  back  to  the  proposition  that  the  Sec- 
retary of  the  Interior,  Mr.  Hitchcock,  arbitrarily  struck  off  a  number 
of  names  from  the  rolls  because  they  had  not  filed  application  prior 
to  the  28th,  or  under  this  act  of  June  28,  1898,  I  will  ask  you  if 
that  question  has  not  gone  through  the  court,  the  court  of  appeals 
of  the  District  of  Columbia,  in  the  Goldsbv  case? 

Mr.  Ward.  Their  names  were  not  stricKen  from  the  rolls  because 
they  had  not  made  application  under  the  act  of  June  28,  1898. 

Senator  Davis.  Wny  were  they  stricken  off? 

Mr.  Ward.  For  vanous  reasons,  in  accordance  with  the  opinion  of 
the  Department  of  Justice  of  February  19,  1907 — that  is,  most  of 
them.  Some  were  stricken  off  because  after  they  were  enrolled  we 
found  that  they  had  died  too  soon,  but  after  the  testimony  was  filed 
we  would  find  that  maybe  he  died  two  years  before  that,  and  we 
would  strike  his  name  off.  There  were  also  some  double  enrollments. 
Now,  the  bulk  of  the  names  that  were  stricken  off  were  eliminated 
under  the  opinion  of  the  Department  of  Justice. 

Senator  Owen.  What  was  that  opinion  ? 

Mr.  Ward.  That  is  in  the  Ethel  rearson  case,  and  a  whole  lot  of 
cases  covering  a  certain  class  of  cases  in  one  opinion. 

Senator  Davis.  How  many  cases  did  the  Secret  ar}^  of  the  Interior 
examine  in  one  week  prior  to  March  4,  1907,  and  act  upon? 

Mr.  Ward.  I  could  not  tell  that,  Senator,  without  going  into  the 
record,  but  I  should  suppose  probably  1,500  or  1,800.  I  am  talking 
about  our  office;  I  do  not  know  what  the  Secretary's  office  did. 

Senator  Davis.  Do  you  not  know  that  there  were  from  2,000  to 
3,000  applications  examined  there  in  less  than  ten  days  prior  to  the 
4th  of  March? 

Mr.  Ward.  I  do  not  think  there  were  that  many;  there  were  prob- 
abhr  1,800. 

Senator  Davis.  How  much  property  would  that  involve? 

Mr.  Ward.  It  would  depena  entirely  upon  the  different  nations;  it 
is  different  in  the  different  nations.     For  instance,  in  the  Choctaw 
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and  Chickasaw  Nation  it  would  be  much  more  valuable  tiiAii  in  tt^ 
Seminole,  and  in  the 

Senator  Davis.  I  am  talking  now  about  the  Choctaws  and  Chicka- 
saws. 

Mr.  Ward.  Do  you  mean  1,800  Choctaws  and  Chickasaws  alone? 

Senator  Davis.  Yes. 

Mr.  Ward.  No;  I  do  not  think  we  did.  I  want  to  correct  that.  I 
mean  in  the  entire  Territory,  the  Five  Tribes. 

Senator  Davis.  You  mean  as  many  as  1,800  applications  of  the 
Five  Civilized  Tribes  were  examined  in  ten  days? 

Mr.  Ward.  Yes,  sir;  I  think  so;  that  is  my  judgment,  but  not  of 
the  Choctaws  and  Chickasaws  alone. 

Senator  Davis.  How  many  of  the  Choctaws  and  Chickasaws  do  you 
think  were  examined  and  passed  upon  and  excluded  from  the  rolls? 

Mr.  Ward.  That  would  probably  be — I  do  not  think  there  were  any 
Seminole  cases — probably  naif. 

Senator  Davis.  Probably  half  of  the  Choctaws  and  Chickasaws? 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  You  mean  in  a  week? 

Mr.  Ward.  Yes,  sir. 

Senator  Brandegee.  And  excluded  from  the  rolls? 

Mr.  Ward.  No,  sir;  many  of  them  were  admitted. 

Senator  Brandegee.  I  understood  Senator  Davis  to  ask  if  they 
were  excluded  from  the  rolls. 

Senator  Davis.  That  was  the  question. 

Mr.  Ward.  No,  sir;  many  of  them  were  admitted. 

Senator  Davis.  What  per  cent  were  rejected  and  what  per  cent 
admitted,  in  your  judgment? 

Mr.  Ward.  Well,  I  believe  that  60  per  cent — not  60  per  cent  of 
the  number  of  persons,  but  60  per  cent  of  the  number  of  cases — 
were  excluded. 

Senator  Davis.  Sixty  per  cent  were  excluded  of  those  1,800  appli- 
cations, which  were  examined  in  a  week? 

Mr.  Ward.  Yes,  sir;  possibly  ten  days;  60  per  cent  of  the  cases 
examined. 

Senator  Davis.  Do  vou  think  that  was  due  consideration? 

Mr.  Ward.  They  all  had  due  consideration. 

Senator  Davis.  Was  not  that  just  a  peremptory  striking  from  the 
rolls,  and  was  it  not  so  considered? 

Mr.  Ward.  No;  they  were  not  on  the  rolls. 

Senator  Davis.  I  know  they  were  not  on  the  rolls,  but  refusal  of 
application.     You  know  what  I  mean? 

Mr.  Ward.  No,  sir;  it  was  not  peremptory;  the  cases  were  all  read 
in  our  Office.  Take  the  Miller  case,  for  instance,  and  that  case  that 
came  up  in  the  oil  field,  the  Riley  case.  We  sent  and  got  copies  of 
that  new  testimony,  and  before  Mr.  Bixby  got  the  case  up  we  were 
ready  for  it,  and  when  Congress  would  not  extend  the  time  and  when 
the  case  reached  us  we  were  already  prepared.  We  did  that  in  the 
large  cases. 

Senator  Davis.  You  say  there  were  very  few  applications  denied 
because  the  Indian  had  abandoned  his  tribal  relations? 

Mr.  Ward.  I  do  not  think  there  were  any  disallowed  on  that  ground. 

Senator  Davis.  Does  not  the  general  law  provide  that  they  shall 
not  be  denied  on  that  ground? 
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Mr.  Ward.  We  did  not  work  under  the  general  law.  The  genei  al 
law  has  no  application  to  the  Indian  Territory. 

Senator  Cubtis.  You  mean  the  Five  Tribes? 

iSr.  Wakd.  Yes,  sir;  the  Five  Tribes.  Do  you  mean  the  act  of 
1887? 

Senator  Davis.  The  general  law  of  May  20,  1902. 

Mr.  Ward.  I  do  not  know  what  that  law  is.  I  thought  you  meant 
the  act  of  1887. 

Senator  Davis.  You  say  you  acted  upon  the  advice  of  the  Depart- 
ment of  Justice,  whose  opinion  was  that  the  Secretary  of  the  Interior 
might  strike  those  names  oflP. 

Mr.  Ward.  I  have  forgotten  at  the  moment  whether  it  was  signed 
by  Mr.  Bonaparte  or  Mr.  Purdy.  I  think  it  was  signed  by  Mr.  ]Bk>na- 
parte. 

Senator  Davis.  You  are  not  sure  of  that? 

Mr.  Ward.  No,  sir;  I  am  not  sure  whether  it  was  signed  by  Mr. 
Bonaparte  or  Mr.  Purdv  as  Acting  Attorney-General. 

Senator  Davis.  Don  t  you  know  that  it  was  signed  by  a  voung 
man,  an  assistant  there,  who  had  very  little  knowledge  of  law? 

Mr.  Ward.  I  know  it  was  not. 

Senator  Dixon.  Who  was  that  yoimg  fellow  in  the  office  at  that 
time? 

Mr.  Ward.  I  understand  that  Mr.  Harr  had  considerable  to  do  with 
the  preparation  of  it. 

Senator  Davis.  He  is  the  young  man  I  refer  to.  He  prepared  the 
opinion,  did  henot? 

Mr.  Ward.  I  do  not  know. 

Senator  Davis.  Is  that  not  your  understanding? 

Mr.  Ward.  No,  sir;  my  understanding  is  that  he  and  some  other 
man  up  there — I  have  forgotten  his  name — prepared  the  opinion,  but 
I  do  not  know  that  he  dia;  it  is  simply  what  1  have  heara. 

Senator  Davis.  Now,  were  there  any  names  struck  from  the  Choc- 
taw and  Chickasaw  rolls  after  they  were  approved  by  the  Secretary 
of  the  Interior? 

Mr.  Ward.  After  the  rolls  were  approved? 

Senator  Davis.  Yes. 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  How  many? 

Mr.  Ward.  This  Ust  that  1  have  here  includes  the  names  that  were 
stricken  off  for  all  reasons,  and,  as  I  told  you  a  while  ago,  most  of  them 
were  stricken  off  or  eliminated  under  the  opinion  of  the  Department 
of  Justice. 

Senator  Davis.  Just  tell  us  approximately  how  many  were  stricken 
off  after  the  rolls  were  approved. 

Mr.  Ward.  Choctaws  by  blood  for  all  reasons,  1 ,170. 

Senator  Davis.  Well,  Chickasaws  too.  The  Choctaws,  you  say, 
were  1  J[70? 

Mr.  Ward.  Yes;  that  is,  for  all  reasons. 

Senator  Davis.  That  were  stricken  off  by  the  Secretary  after  the 
rolls  were  completed  ? 

Mr.  Ward.  You  mean  after  March  4  ? 

Senator  Davis.  After  they  were  approved  by  the  Secretary,  yes. 

Mr.  Ward.  Yes,  sir;  but  not  after  March  4, 1 907. 
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Senator  Davis.  But  after  they  were  approved;  that  is  what  I  am 
talloDg  about. 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  How  many  Chickasaws! 

Mr.  Ward.  Taking  the  minor  children — I  do  not  know  how  many 
there  were;  there  are,  I  guess,  about  35,  or  something  of  that  kind — 
just  one  page  and  three  over  on  the  next. 

Senator  Davis.  How  many  Chickasaws  were  stricken  oflF  after  the 
rolls  were  approved? 

Mr.  Ward.  Two  hundred  and  forty-three  Chickasaws,  minor  chil- 
dren of  the  Chickasaws  included. 

Senator  Davis.  How  many  freedmen  of  each  tribe  and  their 
children? 

Mr.  Ward.  Chickasaw  freedmen,  183. 

Senator  Davis.  How  many  freedmen  of  the  Choctaws? 

Mr.  Ward.  Choctaw  freedmen,  25. 

Senator  Davis.  How  many  children? 

Mr.  Ward.  I  think  that  includes  the  children,  if  there  were  any. 

Senator  Davis.  How  many  Cherokees  were  stricken  off  after  the 
rolls  were  approved? 

Mr.  Ward.  I  think  it  is  377.     Now  all  told 

Senator  Davis.  Three  himdred  and  seventy-seven.  How  many 
of  the  freedmen  of  the  Cherokees? 

Mr.  Ward.  One  moment,  and  I  will  explain  this.  All  told,  there 
were  stricken  from  the  Cherokee  roll — the  adult  roll — 1,519;  that 
included  the  intermarried  whites  whose  names  were  taken  off  the 
roll  under  the  decision  of  the  Supreme  Court  in  the  Red  Bird  case, 
where  the  court  held  that  the  intermarried  whites  of  the  Cherokee 
Nation  who  married  subsequently  to  November  1,  1875,  were  not 
entitled  to  enrollment. 

Senator  Curtis.  Right  at  that  point,  Mr.  Ward,  let  me  ask  you  a 
question.  How  many  persons  whose  appUcations  are  covered  by 
tne  case  of  James  Rudolph  Garfield,  Secretary  of  the  Interior,  v.  the 
United  States  of  America,  in  re  ex  rel.  John  Goldsby,  come  within 
that  decision  whose  names  were  stricken  from  the  rolls? 

Senator  Davis.  After  the  roll  was  approved. 

Mr.  Ward.  Well,  omitting  the  intermarried  Cherokees,  in  my 
judgment,  at  least  60  per  cent. 

^nator  Davis.  Sixty  per  cent  of  the  number  you  have  mentioned? 

Mr.  Ward.  Yes,  sir;  I  want  to  make  a  conservative  estimate. 

Senator  Davis.  Do  you  not  think  that  there  was  as  many  as  3,000 

Eersons  stricken  from  the  roll  after  it  was  approved  by  the  Secretary — 
•eedmen  and  of  blood,  and  the  children  and  all,  that  fall  within  the 
rule  laid  do^n  in  the  Goldsby  case? 

Mr.  Ward.  No,  sir;  the  total  number  stricken  for  all  causes  is 
twentjy-two  hundred  and  something — I  have  forgotten  just  the  num- 
ber—but 2,243, 1  think. 

Senator  Curtis.  That  is  for  all  causes? 

Mr.  Ward.  Yes,  sir;  that  is  excluding  the  intermarried  Cherokees. 

Senator  Davis.  Has  not  the  supreme  court  of  the  District  of 
Columbia,  and  the  court  of  appeals  of  the  District  of  Columbia,  held 
that  action  of  the  Department  to  have  been  without  authority  or  law? 

Mr.  Ward.  Yes,  sir;  both  courts. 
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Senator  Dayis.  Both  courts  have  held  this  action  of  the  Secretary 
of  the  Interior  to  be  without  authority  of  law. 

Mr.  Ward.  Yes,  sir;  that  his  jurisdiction  ended  when  he  approved 
it. 

Senator  Davis.  That  was  the  decision  of  the  court. 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  That  case  is  pending  on  appeal  in  the  Supreme 
Court  of  the  United  States,  is  it  notf 

Mr.  Ward.  Thei  Goldsby  case  and  the  Allison  case;  yes,  sir. 

Senator  Davis.  The  Goldsby  case  and  the  Allison  case  and  several 
other  cases.  Now,  has  not  the  Department  of  Justice  and  the 
Attomey-Generars  Office  advised  jour  Department  and  the  Secretary 
of  the  Interior  that  he  can  not  mamtam  the  contention  of  the  Depart- 
ment with  reference  to  this  matter  and  there  is  no  use  to  press  that 
appeal} 

Air.  Ward.  No^  sir;  he  mav  have  advised  the  Department  to  that 
effect ;  but  if  he  did,  I  do  not  know  it. 

Senator  Davis.  You  do  not  know  about  that  f 

Mr.  Ward.  No,  sir;  I  was  not  at  the  conference,  if  they  had  one. 

Senator  Davis.  But  as  a  matter  of  files  of  the  office,  do  you  not 
know  that  factt 

Mr.  Ward.  No,  sir;  because  they  handle  those  case^  in  the  office  of 
the  Assistant  Attorney-General  for  the  Interior  Department,  and  I 
am  not  familiar  with  what  has  been  done  in  regard  to  them. 

Senator  Davis.  Then  you  know  nothing  about  that) 

Mr.  Ward.  All  the  correspondence  has  been  by^  the  Department. 

Senator  Davis.  Who  womd  know  that  fact  if  it  has  been  comma- 
liicated  to  the  Department) 

Mr.  Ward.  Either  Mr.  Woodruff  or  the  Secretary. 

3enator  Davis.  Mr.  Woodruff  or  Mr.  Garfield? 

Mr.  Ward.  Yes,  sir.  I  want  to  make  this  clear.  When  a  suit 
would  be  brought — the  mandamus  suits  in  the  lower  court,  and  most 
of  it  was  done  over  the  phone — they  would  telephone  to  me,  **send  us 
the  records  in  such  a  case,"  and  I  would  send  them  over  to  the  De- 
partment and  whatever  correspondence  was  had  with  the  Depart- 
ment of  Justice  was  conducted  by  the  Department  and  not  by  our 
office. 

Senator  Davis.  Then  we  will  have  to  call  upon  either  Mr.  Wood- 
ruff or  Mr,  Garfield  to  ascertain  that  fact,  x  ou  do  not  know  any- 
thing about  itf 

Mr.  Ward.  I  do  not  know  anything  about  it. 

Senator  Davis.  I  have  asked  you  who  this  case  was  prepared  by 
imd  you  said  you  did  not  know. 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  And  you  do  not  know  whether  it  was  signed  by 
Mr.  Bonaparte  or  notf 

Mr.  Ward.  No;  it  was  either  signed  by  Mr.  Bonaparte  or  Mr. 
Purdy.    I  am  not  sure  about  that. 

Senator  Davis.  And  you  do  not  know  by  whom  it  was  prepared) 

Mr.  Ward.  No,  sir;  I  do  not  know  that. 

Senator  Davis.  Your  opinion  is  that  Mr.  Harr  had  considerable  to 
,  do  with  the  preparation  of  the  casef 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  Mr.  Harr  is  a  young  man  in  the  office,  is  he  not) 
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Mr.  Ward.  I  have  never  met  him  but  a  couple  of  times.  I  should 
judge  he  is  a  man  pretty  close  to  40  years  of  fi^e. 

^nator  Davis.  I  mean  he  is  young  in  the  service. 

Mr.  Ward.  I  do  not  know  about  that;  I  never  saw  him  until  about 
the  time  that  opinion  was  rendered. 

Senator  Davis.  What  is  the  contention  of  your  office  with  reference 
to  those  names  having  been  stricken  off  by  the  Secretary — that  they 
can  not  be  reinstated  or  that  they  can  be? 

Mr.  Ward.  We  have  had  that  matter  under  consideration  in  an 
informal  way — >that  is,  there  has  been  no  correspondence  about  it;  I 
have  talked  it  over  there  in  the  office  with  the  boys,  and  I  have  talked 
to  the  Secretary  about  it,  and  Mr.  Wilson,  and  if  the  Supreme  Court  of 
the  United  States  holds  that  the  Secretary  had  no  authority  to  strike 
those  names  off  we  will  decide;  we  have  not  reached  a  conclusion 
whether  our  action  was  not  a  nullity,  and  whether  the  names  are  not 
really  on  the  roll. 

Senator  Davis.  Well,  now,  do  you  not  contend  in  your  Department 
that  each  of  those  people  must  me  a  separate  suit? 

Mr.  Ward.  That  was  the  contention  at  first. 

Senator  Davis.  Has  that  not  been  the  practice;  and  have  not  suits 
alreadybeen  filed? 

Mr.  Ward.  Oh.  no,  sir;  there  has  been  about  15  suits,  I  think,  filed, 
involving  probably  100  persons. 

Senator  Davis.  Did  not  the  Commissioner  of  Indian  Affairs  and 
the  Secretary  recommend  to  Confess  the  inclusion  in  the  Indian 
appropriation  bill  of  an  item  authorizing  the  Secretary  of  Interior 
to  approve  contracts  with  attomejrs  who  had  brought,  or  who  were 
thereafter  to  bring,  suits  for  the  reinstatement  of  each  of  those  per- 
sons whose  names,  you  say,  have  been  stricken  off,  whose  names  have 
been  illegally  stricken  from  the  roll,  and  providing  that  any  contract 
thus  approved  should  be  regarded  as  a  lien  upon  the  share  of  the 
tribal  property  each  person  should  receive? 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  That  matter  went  through,  did  it  not? 

Mr.  Ward.  I  do  not  know  whether  it  is  m  the  bill  or  not. 

Senator  Davis.  It  is  in  the  bill,  I  tell  you  that.  You  recommended 
it. 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  It  was  an  amendment  of  Senator  Stone,  who  is  not 
in  the  room  at  present.  That  amendment  went  through  on  the 
Indian  appropriation  bill,  and  each  one  of  those  fellows  has  to  bring 
a  separate  suit  under  your  contention,  has  he  not? 

Mj.  Ward.  That  is  just  what  I  explained — I  do  not  know. 

Senator  Davis.  But  that  is  your  contention? 

Mr.  Ward.  It  was  originally. 

Senator  Davis.  Is  it  not  now? 

Mr.  Ward.  I  tell  you  that  we  are  now  considering  that  very  ques- 
tion that  I  told  you  about. 

Senator  Davis.  You  have  not  changed  that  conclusion  that  you 
originallv  adopted  about  it,  have  you? 

Mr.  Ward.  Not  as  far  as  I  know. 

Senator  Davis.  Then  you  still  entertain  that  conclusion,  do  you 
not? 
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Mr.  Ward.  We  entertain  it  to  the  extent  that  we  are  considering, 
as  I  told  you,  whether  our  action  is  not  a  nullity  if  the  Supreme  Court 
says  we  had  no  right  to  strike  those  names  off. 

Senator  Davis.  If  you  reached  that  conclusion  you  reached  a 
proper  one.  But  up  to  this  time  each  one  of  those  fellows  who  wants 
to  get  reinstated  under  this  ruling,  according  to  the  rules  of  your 
Department,  would  have  to  bring  a  separate  suit. 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  But  imder  this  amendment  the  Secretary  of  the 
Interior  is  authorized  to  approve  contracts  with  lawyers  which  give 
the  lawyers  a  lien  on  the  man's  interest  in  the  tribal  property? 

Mr.  Ward.  I  do  not  think  it  is  a  lien.  My  imderstandmg  was  that 
the  Uen  feature  was  stricken  out. 

Senator  Davis.  Just  get  the  amendment  and  see.  Do  you  know 
whether  it  was  stricken  off  or  not? 

Mr.  Ward.  No,  sir. 

Senator  Davis.  Do  you  not  know  that  it  was  not  stricken  off? 

Mr.  Ward.  No;  I  told  you  that  it  was  my  understanding  that  it 
was  stricken  off.  When  we  sent  it  here,  as  1  recollect  it,  there  was 
no  lien  provided  for. 

Scfiiator  Davis.  In  that  view  of  the  matter  the  poor  Indian  would 
not  have  very  much  left. 

Mr.  Ward.  Yes;  that  was  the  reason  we  fixed  it  in  that  way.  The 
Secretary  will  fix  the  attorneys  fees. 

Senator  Davis.  Instead  of  giving  him  a  lien  on  everything  the 
Indian  had? 

Mr.  Ward.  I  do  not  think  we  recommended  a  lien.  Instead  of 
giving  him  40  per  cent  we  give  him  5  or  10  per  cent,,  or  whatever 
the  Secretary  thinks  proper. 

Senator  Davis.  Did  you  recommend  that  amendment  that  I  have 
just  referred  to,  in  writing,  or  was  it  a  verbal  communication? 

Senator  McCumber.  What  amendment  was  that? 

Senator  Davis.  The  amendment  that  provided  that  each  fellow 
should  bring  a  separate  suit  and  that  the  Secretary  of  the  Interior 
should  approve  contracts  with  lawyers  giving  them  a  lien  on  the 
man's  property. 

Senator  MctuMBER.  Mr.  Ward  has  already  answered  that  he  did 
not  recommend  it. 

Senator  Davis.  He  said  he  did  not  think  they  recommended  a 
lien.  Now,  as  to  that  recommendation,  how  was  it  made,  in  writing 
or  was  it  a  verbal  communication? 

Mr.  Ward.  I  saw  the  amendment  before  it  came  up  here,  and  as  I 
recollect  it  it  was  prepared  in  the  oflice  of  the  Assistant  Attorney- 
General.  I  do  not  know  whether  he  sent  it  up  informally  or  whether 
a  letter  was  sent.  It  may  have  passed  through  our  oflice,  but  I  am 
not  certain. 

Senator  Davis.  Do  you  know  how  many  judgments  have  been 
obtained  in  the  United  States  court — that  is,  approximately  how 
many  persons  secured  judgments  from  the  United  States  district 
court,  known  as  the  citizenship  court? 

Mr.  Ward.  Do  you  mean  that  had  favorable  judgments  in  1896? 

Senator  Davis.  Yes,  sir. 

Mr.  Ward.  I  think  something  Uke  4,000 — something  near  that — 
probably  a  httle  over. 
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committeb  on  indian  appairs, 

United  States  Senate, 

April  SO,  1908. 
The  committee  met  at  10  o'clock  a.  m. 

Present:  Senators  Clapp  (chairman),  McCumber,  Gamble,  Suther- 
land, Brandegee,  Curtis,  Brown,  Dixon,  Stone,  Davis,  Paynter,  and 
Owen. 

STATEMENT  OF  HOH.  TAMES  £.  OAEFIELD,  8EC£ETA£Y  OF  THE 

INTE£IO£. 

Senator  Davis.  Mr.  Secretary,  can  you  give  the  committee  any 
provision  of  law  or  any  authority  of  law  whereby  Secretary  Hitchcock 
was  empowered  or  authorized  to  withdraw  from  the  common  prop- 
erty of  the  Chickasaw  and  Choctaw  Indians  1,373,000  acres  of  land 
for  a  forest  reserve  and  a  game  preserve? 

Secretary  Garfield.  As  I  understand,  the  action  taken  by  Secre- 
tary Hitchcock  in  connection  with  that  matter  was  that  he  declined 
to  allow  the  selection  or  allotment  to  be  made  within  that  area  for 
the  purpose  of  presenting  to  Congress  the  question  that  was  pre- 
sented last  year  regarding  the  ultimate  establishment  of  a  forest 
reserve  in  that  area.  I  do  not  have  in  mind  this  morning  the  pro- 
visions of  the  act  under  which  Secretary  Hitchcock  acted.  I  will 
have  to  look  that  up  and  see  exactly  what  was  done. 

Senator  Davis.  WeU,  do  you  know  of  any  provision  of  law  author- 
izing such  action  upon  the  part  of  Secretary  JaUtchcock? 

Secretary  Garfield.  I  do  not  recall  any  specific  provision  of  law. 
I  know  that  as  far  as  my  own  action  is  concerned  m  regard  to  this 
matter  that  this  year,  when  the  question  came  up  again,  I  concluded 
that  I  would  not  permit  allotments  to  be  made  or  selections  to  be 
made  within  that  area.  I  do  not  recall  what  the  acreage  was.  The 
purpose  of  my  action  was  to  allow  the  Indian  owners  under  an  act 
of  Congress  to  determine  what  would  be  the  wisest  ultimate  use  of 
their  property,  and  I  took  that  action  under  the  general  theory  that 
the  Secretary  of  the  Interior — the  Government — ^is  the^ardianof  all 
those  Indians,  all  those  tribes,  and  that  as  such  guardian  it  was  the 
duty  of  the  guardian  to  take  such  care  of  the  property  as  would  best 
conserve  the  interests  of  the  ultimate  owners  of  the  property. 

Senator  Davis.  Do  you  remember  the  number  oi  acres  of  imal- 
lotted  land  of  the  Choctaws  and  Chickasaws? 

Secretary  Garfield.  I  do  not  have  that  in  mind. 

Senator  Davis.  Well,  do  you  not  know  that  it  is  2,892,000  acres 
of  land? 

Secretary  Garfield.  I  do  not  recall  the  figures. 

Senator  Davis.  You  do  not  recall  the  figures! 

Secretary  Garfield.  No,  sir. 
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Senator  Davis.  Why? 

Mr.  Ward.  On  the  ground  that  the  Secretary  of  the  Interior  has 
taken  the  action  and  he  is  the  one  you  should  ask.  I  do  not  know 
under  what  law  he  did  it  or  how  he  did  it.  He  may  know  of  some 
law  under  which  he  acted. 

Senator  Davis.  But  you  do  not  know  of  any,  do  you? 

Mr.  Ward.  I  told  you  that  I  refused  to  answer  the  question. 

Senator  Davis.  But  it  is  a  fact  that  he  has  withdrawn  1,400,000 
acres  of  land  down  there  from  allotment,  claiming  that  he  is  going 
to  make  a  forest  reserve  and  game  preserve  out  of  it,  is  it  not? 

Mr.  Ward.  I  explained  to  you  what  my  understanding  of  it  was. 

Senator  Davis.  Is  that  not  your  imderstanding? 

Mr.  Ward.  My  understanding  is  that  his  idea  is  to  buy  it  of  the 
Choctaw  and  Chickasaw  nations — that  is,  the  United  States  Govern- 
ment is  to  buy  it  for  a  national  forest  reserve.  That  is  the  way  I 
understand  it. 

Senator  Brandeoee.  What  Secretary  was  it  who  withdrew  this 
land  from  allotment? 

Mr.  Ward.  Mr.  Hitchcock. 

Senator  Brandeoee.  I  will  state  for  the  information  of  Senator 
Davis — he  does  not  probably  know  the  fact — that  that  matter  was 
gone  into  at  a  hearing  last  year,  at  which  Secretary  Hitchcock  testi- 
ned,  and  he  was  asked  the  same  question. 

Senator  Davis.  What  authority  of  law  did  he  give? 

Senator  Brandeoee.  I  was  going  to  refer  you  to  the  hearing.  I 
do  not  remember  his  exact  words,  but  it  was  his  opinion,  if  I  remem- 
ber it  correctly,  that  he  had  the  discretion.  In  his  view,  if  there 
had  been  any  question  of  fraud  or  irregular  proceeding,  or  where 
it  was  for  the  best  interest  of  the  United  States,  the  land  could  be 
withdrawn.  There  were  a  number  of  questions  on  that  point  that 
were  asked  by  Senator  Teller  and  myself,  and  the  matter  was  gone  into 
at  considerable  length.     The  hearing  itself  would  be  the  best  evidence. 

The  Chairman.  It  occurs  to  the  chairman  that  some  members  of 
the  committee  may  have  some  bills  that  they  desire  action  upon  at 
this  time.     If  so,  we  will  suspend  this  hearing. 

Mr.  Ward.  I  just  want  to  say  one  word  to  the  committee.  When 
I  was  before  you  on  some  bill — I  have  forgotten  just  what  it  was — 
I  made  the  statement  that  I  thought  we  knew  of  about  150  people, 
or  that  we  had  a  list  of  about  150  people,  who  were  legally  entitled 
to  enrollment,  and  I  made  the  same  statement  over  there  the  other 
day.  Since  tnen  I  have  counted  the  names  of  the  persons  mentioned 
in  Mr.  Wright's  report  of  November  15,  1907,  and  there  are  52.  I 
want  to  correct  that  statement. 

Senator  Davis.  Before  we  dispose  of  Mr.  Ward,  I  wish  the  chair- 
man will  not  permanently  excuse  Mr.  Ward,  but  have  him  report  at  our 
next  meeting,  and  Secretarv  Garfield  also. 

The  Chairman.  Very  well. 

Senator  Owen.  I  would  like  to  ask  that  the  restriction  matter 
come  up  on  Saturday  morning,  if  it  suits  the  convenience  of  the 
committee. 

The  Chairman.  The  chair  will  call  a  full  meeting  of  the  committee 
at  10  oVlock  on  Saturday  morning  next. 

Thereupon,  at  12  o'clock,  the  committee  adjourned  until  Saturday, 
April  25,  1908,  at  10  o'clock  a.  nu 
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Senator  Davis.  Mr.  Secretary,  can  you  give  the  committee  any 
provision  of  law  or  any  authority  of  law  whereby  Secretary  Hitchcock 
was  empowered  or  authorized  to  withdraw  from  the  common  prop- 
erty of  the  Chickasaw  and  Choctaw  Indians  1,373,000  acres  of  land 
for  a  forest  reserve  and  a  game  preserve? 

Secretary  Garfield.  As  I  understand,  the  action  taken  by  Secr^ 
tary  Hitchcock  in  connection  with  that  matter  was  that  he  declined 
to  allow  the  selection  or  allotment  to  be  made  within  that  area  for 
the  purpose  of  presenting  to  Congress  the  question  that  was  pre- 
sented last  year  regarding  the  ultimate  establishment  of  a  forest 
reserve  in  that  area.  I  do  not  have  in  mind  this  morning  the  pro- 
visions of  the  act  under  which  Secretary  Hitchcock  acted.  I  will 
have  to  look  that  up  and  see  exactly  what  was  done. 

Senator  Davis.  WeU,  do  you  know  of  any  provision  of  law  author- 
izing such  action  upon  the  part  of  Secretary  Hitchcock? 

Secretary  Garfield.  I  do  not  recall  any  specific  provision  of  law. 
I  know  that  as  far  as  my  own  action  is  concerned  m  regard  to  this 
matter  that  this  year,  when  the  question  came  up  again,  I  concluded 
that  I  would  not  permit  allotments  to  be  made  or  selections  to  be 
made  within  that  area.  I  do  not  recall  what  the  acreage  was.  The 
purpose  of  my  action  was  to  allow  the  Indian  owners  under  an  act 
of  (Jongress  to  determine  what  would  be  the  wisest  ultimate  use  of 
their  property,  and  I  took  that  action  under  the  general  theory  that 
the  Secretary  of  the  Interior — the  Government — ^is  the^ardianof  all 
those  Indians,  all  those  tribes,  and  that  as  such  guardian  it  was  the 
duty  of  the  guardian  to  take  such  care  of  the  property  as  would  best 
conserve  the  interests  of  the  ultimate  owners  of  the  property. 

Senator  Davis.  Do  you  remember  the  number  or  acres  of  imal- 
lotted  land  of  the  Choctaws  and  Chickasaws? 

Secretary  Garfield.  I  do  not  have  that  in  mind. 

Senator  Davis.  Well,  do  you  not  know  that  it  is  2,892,000  acres 
of  land? 

Secretary  Garfield.  I  do  not  recall  the  figures. 

Senator  Davis.  You  do  not  recall  the  figures? 

Secretary  Garfield.  No,  sir. 
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Senator  Davis.  Well,  then,  it  is  your  policy,  is  it,  to  still  hold 
these  1,373,000  acres  of  land  that  was  withdrawn  by  Mr.  Hitchcock 
for  forest  reserve  and  game  preserve  from  allotment  to  the  Indians, 
is  it? 

Secretary  Gabfield.  It  is  my  policy  to  withhold  that  area.  I  do 
not  know  whether  it  was  withdrawn  for  a  game  preserve  or  a  forest 
reserve.  It  is  certainly  not  held  in  that  way  by  me.  I  do  not  know 
what  ultimate  use  will  be  made  of  that  land. 

Senator  Davis.  Why  did  you  withhold  that  from  allotment? 

Secretary  Garfield.  I  withheld  it  from  allotment  because  the 
character  of  the  land  is  such  that  I  believe  it  may  be  made,  if  Con- 
fi^ess  so  determines,  very  much  more  valuable  for  the  Indians  as  a 
Forest  than  by  allotting  it  individually  to  the  members  of  the  tribe. 

Senator  Davis.  Then  you  can  not  point  to  any  specific  provision 
of  law  authorizing  you  to  withhold  this  land  from  allotment,  can  you? 

Secretary  Garfield.  I  do  not  recall  any  specific  provision.  I  will 
look  it  up  and  see.  I  was  not  aware  that  this  was  the  point  that  the 
committee  desired  to  question  me  upon  this  morning.  I  understood 
that  it  was  with  regard  to  the  opemng  of  the  rolls.  However,  I  will 
look  that  matter  up. 

Senator  Davis.  Mr.  Secretary,  have  there  not  been  numerous 
applicants  for  allotment  upon  this  particular  area  of  land? 

Secretarv  Garfield.  Not  that  I  am  aware  of. 

Senator  "Davis.  Have  you  not  applications  of  that  sort  in  your 
office  now? 

Secretary  Garfield.  There  may  be  in  the  Indian  Office,  but  I 
have  not  had  any  of  them  brought  to  my  attention,  because  I  stated 
from  the  time  that  I  became  Secretary  I  would  not  permit  selections 
to  be  made  in  that  area  until  we  could  determine  ultimately  what 
ought  to  be  done  with  it,  and  I  do  not  know  how  many  applications 
there  are  for  selections  within  that  area. 

Senator  Davis.  Now,  Mr.  Secretary,  House  bill  15641  is  an  act 
for  the  removal  of  the  restrictions  from  part  of  the  land  of  the  allot- 
tees of  the  Five  Civilized  Tribes,  and  for  other  purposes.  Was  that 
act  prepared  by  or  under  your  direction,  or  did  it  meet  with  your 
approval  or  sanction? 

oecretarv"  Garfield.  I  do  not  recall  the  bill  by  the  number.  If 
I  can  see  the  bill  I  can  probably  toll. 

(The  bill  was  here  h an  led  to  the  Secretary.) 

Secretary'  Garfield.  The  original  of  this  bill — whether  it  was 
exactly  in  the  form  as  printed  I  do  not  now  recall — but  the  orijrinal 
bill  was  drafted  after  a  number  of  conferences  between  the  mem- 
bers of  the  Oklahoma  delegation,  representatives  of  the  Indians,  and 
some  officers  of  my  Departments. 

Senator  Sutherland.  What  is  the  bill? 

The  Chairman.  It  is  the  restriction  bill. 

Senator  Davis.  It  was  drafted,  you  say,  after  many  conferences 
between  the  Oklahoma  delegation  and  some  officials  in  your  office? 

Secretary-  Garfield.  And  the  representatives  of  the  different 
tribes  of  Indians. 

Senator  Davis.  Was  it  drafted  after  a  conference  with  you  indi- 
vidually? 

Secretarv  Garfield.  I  was  present  at  the  conferences. 

Senator  IDa VIS.  That  is  what  we  want  to  know. 
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Secretary  Gabfield.  I  say  after  conference  with  me. 

Senator  Davis.  Did  this  act  meet  your  approval,  and  did  you 
inspire  the  act? 

^cretary  Garfield.  I  did  not  inspire  the  act.  It  was  drafted,  as 
I  have  stated,  and  it  did  meet  with  my  approval  generally,  but  not 
in  some  particulars.     It  was  a  compromise  measure. 

Senator  Curtis.  Maybe  I  can  state  that  clearly.  It  is  claimed,  I 
do  not  know  by  whom,  that  you,  Mr.  Secretarv,  inspired  the  amend- 
ment offered  by  Senator  Owen  authorizing  the  State  of  Oklahoma 
to  negotiate  with  the  Choctaws  and  Chickasaws. 

Senator  Davis.  No;  with  the  Secretary. 

Senator  Curtis.  No;  with  the  Choctaws  and  Chickasaws  to  pur- 
chase from  the  segregated  coal  and  asphalt  lands  and  this  1,300,000 
acres  of  land  that  was  reserved  by  Mr.  Hitchcock.  I  will  ask  you  to 
state  to  the  committee  if  you  recommended  the  adoption  of  any  such 
amendment,  or  if  it  was  prepared  by  you  or  in  your  office,  or  under 
your  direction? 

Secretary  Garfield.  It  was  not;  I  do  not  know  by  whom  it  was 
prepared. 

Senator  Davis.  You  know  nothing  of  such  an  amendment  as  that  I 

Secretary  Garfield.  I  have  heard  it  discussed,  but  I  know  nothing 
of  the  origm  of  the  amendment. 

Senator  Davis.  You  know  nothing  of  it  officially? 

Secretary  Garfield.  Nothing  officially;  no,  sir.  The  matter  was 
discussed  verv  fully  at  different  times  with  the  conference  of  the 
Oklahoma  delegation  as  to  what  ultimately  the  State  of  Oklahoma 
might  want  to  do  with  the  segregated  coal  area  and  this  forest  area, 
provided  the  Indians  sold  it  as  an  entirety. 

Senator  Davis.  Do  you  state  to  the  committee  that  it  is  not  your 
purpose  and  not  the  policv  of  your  office,  if  not  restrained  by  Qon- 
gress,  to  negotiate  with  the  State  of  Oklahoma  for  the  purpose  of 
selling  this  land  to  the  State  of  Oklahoma  for  forest  reserve  and  a 
game  preserve? 

Secretary  Garfield.  I  have  no  authority  to  do  that  without 
authority  of  Congress. 

Senator  Davis.  Neither  have  you  any  authority  that  you  can 
point  out  for  withholding  it  from  allotment. 

Secretary  Garfield,  i  think  I  have  authority  to  withhold  it 
from  allotment. 

Senator  Davis.  You  said  in  answer  to  my  question  a  moment  ago 
that  you  could  not  recall  any  legal  authority  for  that? 

Secretary  Garfield.  I  said  that  I  did  not  recall  any  specific  legal 
authority  for  withholding  from  allotment,  but  I  supposed  that  it 
was  within  the  general  authority  of  the  Secretary  of  the  Interior  as 
guardian  of  the  Indian  property  to  use  it  as  best  conserves  the  inter- 
ests of  the  owners  of  that  property. 

Senator  Davis.  So  it  is  not  the  purpose  or  the  policy  of  your  office 
to  negotiate  with  the  State  of  Oklahoma  for  the  sale  of  this  land  ? 

Secretary  Garfield.  I  have  no  authority  to  negotiate  for  the  sale 
of  the  land. 

Senator  Davis.  It  is  not  a  question  of  authority;  it  is  a  question 
of  whether  it  is  your  policy  to  do  it,  or  your  purpose. 

Secretary  Garfield.  I  have  stated  to  the  members  of  the  Okla- 
homa delegation  that  if  the  State  of  Oklahoma  desires  to  purchase 
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the  segregated  coal  area  the  way  they  should  get  at  that  is  to  make 
a  proposition  that  may  be  submitted  to  Congress  to  the  end  that 
Confess  may  then  determine  whether  it  wishes  to  authorize  the  sale 
of  that  property. 

Senator  Davis.  It  is  not  so  much  the  segregated  coal  land,  Mr. 
Secretary,  as  it  is  the  1,300;000  acres  of  forest-reserve  and  game- 
preserve  land.  Is  it  your  purpose  and  your  object  to  negotiate  widi 
the  State  of  Oklahoma  for  the  sale  of  that  land? 

Secretary  Gabfield.  It  is  not;  I  have  never  considered  the  proposi- 
tion even  of  selling  that  to  the  State  of  Oklahoma.  I  have  neard  it 
discussed. 

Senator  Davis.  There  has  never  been  a  proposition  made,  has  there  t 

Secretary  Gabfield.  Not  that  I  recall. 

The  OfAiRMAN.  I  have  the  exact  language  of  the  proposed  amend- 
ment, if  you  desire  it  put  in  the  record.  This  is  thenamendment 
referred  to  by  the  Senator  from  Arkansas  [Mr.  Davis]: 

The  State  of  Oklahoma  is  hereby  authorized  to  neeotiate  with  the  authorities  of  the 
Choctaw  and  Chickasaw  nations  for  the  purchase  of  the  seflpregated  coal  and  asphalt 
land,  and  also  for  the  land  not  required  for  allotment,  ana  under  the  Choctaw  and 
Chickasaw  agreement,  belonging  to  the  said  Choctaw  and  Chickasaw  nations,  and  to 
conclude  an  agreement  relative  thereto,  subject  to  the  approval  of  Congress. 

As  it  first  read  when  it  came  before  the  Senate  it  was — 

subject  to  the  approval  of  the  President. 

Senator  Stone.  Mr.  Chairman,  I  have  an  engagement  with  another 
committee,  but  right  in  this  connection  and  wnile  the  Secretary  is 
hNe,  I  was  thinking  about  a  discussion  that  we  had  about  it  in  the 
committee  and  in  me  open  Senate,  and  while  I  have  not  heard  the 
Secretary's  statement  and  shall  not  be  able  to,  with  regard  to  this 
matter,  I  desire  to  state  that  I  dictated  this  morning  a  sort  of  ten- 
tative proposition  to  go  in  place  of  this  provision  which  has  just 
been  read  by  you,  and  I  will  read  it  to  you  in  the  presence  of  the 
Secretary. 

Senator  Davis.  Senator  Stone,  you  are  aware  that  the  bill  has 
already  been  reported? 

Senator  Stone.  Of  course,  I  am  perfectly  aware  of  that,  and  I 
know  also  that  the  amendment  can  be  offered  to  the  bill  on  the  floor 
of  the  Senate. 

Senator  Davis.  I  thought  you  were  going  to  offer  it  here. 

Senator  Stone.  No;  1  was  going  to  present  it  to  the  committee 
and  leave  it  here  for  its  consicferation,  and  if  the  idea  expressed  in 
it  was  acceptable  to  the  committee — I  do  not  care  about  the  lan- 

Oe — then  the  chairman,  or  Senator  Davis,  or  anyone  who  might 
^legated  for  that  purpose,  can  offer  it  by  authority  of  the  com- 
mittee as  an  amendment.  It  is  in  reference,  I  will  say,  to  the  unaUotted 
lands — not  the  other.     It  is  as  follows: 

That  it  shall  be  unlawful  for  the  Secretary  of  the  Interior— 

^  I  do  not  know  that  you  need  put  Secretary  of  the  Interior  espe- 
cially, but  in  the  haste  of  dictating  it  this  morning  I  did — 

That  it  shall  be  unlawful  for  the  Secretary  of  the  Interior  or  other  executive  officer 
of  the  Government  to  create,  maintain,  or  continue  for  any  purpose  whatsoever,  in  a 
reservation  of  any  land  belonging  to  any  of  the  Five  Civilizea  Tribes,  without  express 
authority  therefor,  and  all  unaflotted  lands  of  said  tribes,  except  coal  and  asphalt 
lands,  which  have  been  8Qgre«ated  under  special  provisions  of  law  relating  thereto, 
shall  hereafter  be  open  and  subject  to  allotment  on  the  selection  of  any  of  the  persona 
entitlod  by  law  to  allotments  thereon* 
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Senator  Stone.  Now,  after  you  have  heard  the  Secretary  and  these 
other  gentlemen,  you  may  consider  that  that  matter  can  be  adjusted 
without  resort  to  any  legislative  expression,  but  I  simply  wish  to 
leave  it  with  the  committee  for  its  consideration. 

The  Chairman.  Very  well. 

Senator  Davis.  You  say,  Mr.  Secretary,  that  it  is  not  your  object 
or  purpose  to  negotiate  with  the  State  of  Oklahoma  for  the  sale  of 
this  land  which  has  been  withdrawn  from  allotment  for  game  and 
forest  reserves? 

Secretary  Garfield.  It  is  not  my  purpose  to  negotiate  with  the 
State  of  Oklahoma  for  any  of  that  land — either  that  or  any  other  land. 

Senator  Davis.  You  have  not  been  carrying  on  any  negotiations 
up  to  date,  have  you? 

Secretary  Garfield.  I  have  not. 

Senator  Davis.  There  has  been  no  suggestion  of  that  kind,  has 
there? 

Secretary  Garfield.  There  have  been  propositions  from  the  Choc- 
taw and  Chickasaw  council  having  to  do  with  the  asphalt  and  coal 
land,  but  not,  that  I  am  aware  of,  having  to  do  with  the  forest  area  in 
the  southeastern  part  of  the  State. 

Senator  Davis.  But  you  do  think  that  you  have  a  right  to  still  con- 
tinue to  withdraw  that  forest  land  from  allotment,  although  it  is 
applied  for? 

Secretary  Garfield.  I  think  so. 

Senator  Davis.  But  you  can  not  put  your  hand  on  any  specific 
provision  of  law  for  that?  . 

Secretary  Garfield.  I  will  have  that  looked  up  and  see  if  there  is 
any  specific  provision. 

Senator  Davis.  Now,  have  you  examined  the  report  on  that  bill, 
in  the  present  session  of  Congress,  extending  the  provisions  of  the  act 
of  February  6,  1901,  to  all  persons  who  claim  rights  in  the  common 
property  or  the  Choctaw  and  Chickasaw  Nation? 

Secretary  Garfield.  I  do  not  recall  that  I  have,  Senator.  ^  We 
have  a  great  many  of  those  bills  to  report  upon.  I  do  not  recall  it  by 
number. 

Senator  Davis.  I  do  not  ask  you  in  regard  to  it  by  number.  I  say 
have  you  reported  on  any  bill  proposing  to  extend  the  provisions  of 
the  act  of  Feoruary  6, 1901,  as  to  the  common  property  of  the  Choc  taws 
andChickasaws? 

Secretary  Garfield.  I  do  not  now  recall.  I  wiU  have  the  records 
looked  up. 

Senator  Davis.  The  biU  was  reported  by  Senator  Clapp.  I  will 
ask  him  to  identify  it. 

Secretary  Garfield.  If  the  report  has  been  made  it  will  be  here 
before  the  committee. 

Senator  Davis.  You  know,  Mr.  Secretary,  as  a  matter  of  fact,  that 
under  the  act  of  February  6,  1901,  any  Indian  of  the  United  States, 
or  any  person  of  Indian  blood  in  the  United  States,  may  go  into 
court  and  assert  his  rit^ht  to  citizenship  in  the  Indian  Territory,  save 
and  except  the  Five  Civilized  Tribes,  do  you  not? 

Secretary  Garfield.  I  do  not  recall  the  exact  provisions  of  that 
act.  The  act  will  speak  for  itself.  I  do  not  attempt  to  keep  the 
provisions  of  these  various  acts  in  my  mind. 

Senator  Davis.  Now  please  examine  this  bill.  Senate  bill  5586,  and 
see  if  you  did  not  pass  upon  that  bill,  and  if  the  ob\ect  ^iid^\yr^Q>*«iJ^ 
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of  that  bill  was  not  to  extend  the  act  of  February  6,  1901,  so  as  to 
apply  to  the  Five  Civilized  Tribes  with  the  Choctaws  and  Chicka- 
sawst 

Secretary  Gabfield.  As  far  as  the  question  of  my  making  a  report 
on  this  is  concerned^  I  will  have  to  Iook  up  my  records.  Some  reports 
are  made  by  the  assistant  secretaries  and  some  are  made  by  me. 
There  are  so  many  reports  that  I  do  not  keep  all  of  them  in  my  mind. 

Senator  Davis.  Do  you  not  recall  that  particular  billf  [Handing 
bill  to  Secretary  Garfield.] 

Secretary  Garfield.  This^  I  think,  is  a  combination  bill — ^what 
was  known  as  the  removal  of  restrictions  bill  and  the  jurisdiction  bill. 

Senator  Davis.  There  was  a  House  bill,  then,  on  the  subject  of 
jurisdiction,  was  there  not,  Mr.  Secretary? 

Secretary  Garfield.  I  think  so:  there  was  one  certainly  recom- 
mended from  the  Department  on  tne  subject  of  jurisdiction. 

Senator  Davis.  Well,  on  that  bill  enlarging  the  provisions  of  the 
act  of  February  6, 1901,  to  any  person  who  clamied  rights  in  the  com- 
mon property  of  the  Choctaws  and  Chickasaws,  did  not  your  office 
make  an  adverse  report  on  that  billt 

Secretary  Garfield.  Not  if  it  is  the  bill  I  have  in  mind.  I  did  not 
make  an  aaverse  report  on  the  jurisdictional  bill,  if  that  is  the  one  you 
have  in  mind. 

Senator  Davis.  I  have  in  mind  the  bill  to  enlarge  the  provisions  of 
the  act  of  February  6, 1901. 

Secretary  Garfield.  I  do  not  recall  it. 

Senator  Davis.  And  you  say  you  do  not  recall  the  provisions  of  the 
act  of  February  6, 1901 1 

Secretary  Garfield.  Not  exactly.  I  shall  have  to  look  that  up 
and  see  what  the  bill  was  that  we  reported  on. 

Senator  Davis.  For  vour  benefit  1  will  state  that  under  that  law 
any  person  of  Indian  blood  who  claimed  a  right  in  an  Indian  estate, 
excepting  only  the  Five  Civilized  Tribes,  might  bring  a  suit  in  court 
to  assert  his  right  to  his  division  of  the  property,  and  that  is  the  pro- 
vision of  the  act  of  February  6,  1901.  Now,  if  that  is  the  provision, 
if  I  have  quoted  it  correctly,  can  you  see  any  objection  to  extending 
the  provisions  of  that  act  to  the  Five  Civilized  Tribes? 

Secretary  Garfield.  Well,  I  can  not  answer  that  offhand,  for  the 
reason  that  there  has  been  so  much  lerislation  and  litigation  on  the 
subject  of  the  Five  Civilized  Tribes  that  1  do  not  know  whore  we  would 
land  if  that  act  were  made  applicable.  I  shall  have  to  look  that  up 
verv  carefully. 

Senator  Davis.  Now,  then,  to  be  a  little  more  explicit,  can  you  give 
the  committee  any  valid  reason,  or  docs  any  occur  to  you,  why  the 
Choctaws  and  Chickasaws  that  have  not  been  permitted  to  be  enrolled, 
whether  they  were  left  off  by  inadvertence  or  purposely,  or  other- 
wise— can  jrou  see  any  valid  objection  to  their  going  into  the  court 
and  contesting  their  right  to  be  put  upon  the  roll,  or  being  permitted 
to  do  that  by  act  of  Congress? 

Secretary  Garfield.  That  I  shall  have  to  answer  in  a  qualified 
way  until  1  can  look  up  all  the  laws  relative  to  the  Choctaws  and 
Chickasaws,  to  see  exactly  what  the  state  of  the  rolls  is  in  relation 
to  these  particular  nations.  As  jrou  are  aware,  there  has  been  a  great 
deal  of  legislation  that  b  conflicting  in  character,  and  there  has  been 
great  difficulty  in  the  matter.     It  has  been  very  difficult  in  the 
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Indian  Office  and  in  the  Attomey-Generars  Office  to  determine  the 
relative  bearing  of  these  different  statutes.  Now,  whether  it  would 
be  the  proper  thing  to  extend  that  act  as  you  indicate,  I  will  have 
to  look  it  up.  My  present  impression  is  that  it  would  not  be  a  wise 
thing  to  take  any  action  that  would  result  in  the  reopening  of  the 
rolls  which  were  closed  by  the  act  of  Congress  of  March  4,  1907. 

Senator  Davis.  It  is  not  a  question  of  the  reopening  of  the  roll; 
it  is  a  question  of  asserting  the  right — if  right  they  have — of  persons 
who  have  been  denied  that  rigjht  in  the  courte  of  the  country.  Do  you 
think  a  man  ought  to  be  denied  that  right? 

Secretary  Garfield.  That  would  be  the  reopening  of  the  rolls 
Congress  provided  a  method  under  which  membership  m  those  differ- 
ent nations  and  the  right  to  be  enrolled  should  be  determined.  By 
act  of  Congress  those  rolls  were  closed  on  a  certain  date.  Now,  if  you 
reopen  the  rolls  by  giving  persons  who  claim  the  right  to  be  members 
or  citizens,  either  through  the  courts,  or  by  the  establishment  of 
another  commission,  or  by  giving  to  the  Secretary  of  the  Interior  the 
right  to  pass  upon  this  question,  either  one  of  those  three  methods 
would  be  a  reopening  of  the  rolls. 

Senator  Davis.  You  do  not  think  that  would  be  wise? 

Secretary  Garfield.  I  do  not  think  it  would  be  wise  from  the  infor- 
mation I  now  have. 

Senator  Brandegee.  Supposing  the  provisions  of  those  acts 
which  provide  for  the  final  closing  of  those  rolls,  and  the  duties  of 
the  Government  officials  under  those  acts  had  not  been  properlv 
performed  by  the  officers  who  were  to  make  the  rolls,  so  that  such 
persons  had  not  had  the  right  which  Congress  contemplated  they 
should  have — in  that  case  would  you  not  think  that  in  tne  interests 
of  justice  the  rolls  should  be  opened  in  some  cases  to  correct  the 
errors  of  the  Government  officials,  if  there  were  any  such  errors? 

Secretary  Garfield.  I  feel  about  that,  Senator  Brandegee,  in 
this  way,  that  as  I  am  advised  by  the  office  and  from  the  study  that 
I  gave  the  matter  during  the  last  year,  there  are,  without  doubt, 
cases  of  individuals  who  have  been  left  off  the  rolls  who  ought  to  be 
on,  and  there  are  cases  of  individuals  on  the  rolls  who  ought  to  be  off. 
It  has  been  a  very  tedious  and  very  long  drawn  out  and  complicated 
conditions  of  affairs  to  settle  satisfactorily.  From  all  that  I  have 
been  able  to  learn  any  effort  now  to  readjust  or  reopen  the  rolls  to 
take  care  of  the  classes  of  applicants  that  were  deniea  would  involve 
really  the  reopening  of  the  entire  question  of  citizenship,  and  it  is  for 
that  reason  that  I  have  felt  that  it  was  not  wise  for  Congress  to  adopt 
any  measure  to  afford  a  means  for  a  redetermination  or  reinvestigation 
of  the  various  classes  of  appUcants  whose  claims  were  disallowed, 
either  by  the  commission  or  the  court,  or  the  Secretary  of  the  Interior, 
under  the  various  forms  that  Congress  has  prescribed  by  the  laws 
that  were  in  existence  prior  to  the  closing  of  the  rolls  on  March  4, 1907. 

Senator  Brandegee.  Let  me  ask  you  specifically  about  the  case 
of  the  freedmen,  if  it  is  the  fact  that  the  freedmen  with  Indian  blood 
in  them  were,  in  contravention  of  the  statute  and  the  provisions  of 
that  statute,  compelled  by  the  people  who  made  up  the  roll  to  enroll 
themselves  as  freedmen  whereas  they  are  entitled  to  be  enrolled  as 
Indians.  Do  you  not  think  that  that  injustice  ought  to  be  corrected, 
where  those  parties  claimant  are  entirely  innocent  and  where  they 
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have  been  deprived  of  their  property  rights  by  the  irregularities  or 
failures  to  enforce  the  law  on  the  part  of  Government  ofhcials? 

Secretarv  Garfield.  There  again  one  becomes  involved  in  a  con- 
troversy that  has  existed,  as  I  am  told,  for  some  vears  as  to  what 
tiie  interpretation  of  that  law  was  relative  to  freedmen  enrollment. 

Senator  Brandegee.  But  my  question  is  if  it  was  a  fact  that  these 

Earties  by  the  failure  of  the  Government  oflBcials  to  administer  the 
LW  correctly — if  it  is  a  fact  that  they  have  been  deprived  of  valuable 
property  rights,  would  you  not  be  in  favor  of  correctirg  the  injustice 
that  was  done  to  them? 

Secretary  Garfield.  I  should  first  want  to  know  the  exact  char- 
acter of  the  facts.  Now,  of  course,  in  the  statement  as  you  put  it, 
anyone  would  say  that  we  would  like  to  correct  an  injustice  if  it  can 
be  done.  If  in  an  attempt  to  correct  that  injustice  you  became 
involved  in  a  litigation  or  became  involved  in  administrative  mat- 
ters that  would  reopen  a  very  complicated  state  of  affairs  you  might 
thereby  ultimately  do  justice  to  special  claimants,  but  you  might 
likewise  do  injustice  to  many  others  or  might  involve  the  adminis- 
tration of  that  particular  fund  or  land  in  a  greater  difficulty.  Under 
such  circumstances  you  would  have  to  balance  the  evil  and  the 
good  and  determine  which  would  be  the  determining  factor.  My 
feeling  has  been,  from  a  study  of  the  freedmen  cases,  that  more  iU 
than  good  will  result  from  an  attempt  to  readjust  or  readjudicate 
these  cases. 

Senator  Davis.  Now,  following  up  the  question  of  Senator  Bran- 
degee, this  enrollment  was  made  by  the  Dawes  Commission,  was  it 
not,  largely? 

Secretary  Garfield.  As  to  those  details  I  am  not  familiar  enough 
with  them  to  state.  I  think  you  are  right  in  that;  but  Mr.  Ward,  who 
will  be  here,  I  understand,  has  those  things  at  his  fingers*  end. 

Senator  Davis.  That  question  of  itself  is  not  so  important  as  the 
one  I  now  desire  to  ask  you.  A  court  kno\vn  as  the  Chickasaw  and 
Choctaw  citizenship  court  was  established  down  there,  was  it  not? 

Secretary  Garfield.  It  was;  yes,  sir. 

Senator  Davis.  Can  you  give  us  the  names  of  the  judges  composing 
that  court? 

Secretary  Garfield.  I  think  there  was  Judge  Weaver,  Judge 
Adams,  and  a  judge — the  man  who  is  now  dead;  I  have  forgotten  his 
name. 

Senator  Davis.  Well,  at  any  rate,  has  it  not  been  persistently 
alleged  that  the  members  of  that  Choctaw  and  Chickasaw  citizenship 
court  were  ])ribed  to  render  decisions  denying  nearly  4,000  persons 
of  Indian  blood  to  share  in  this  property  ? 

Secretary  Garfield.  I  have  heard  allegations  of  that  kind. 

Senator  Davis.  Do  you  not  know  that  that  allegation  has  been 
made  to  you  directly,  and  that  you  took  it  doi^-n,  or  had  it  taken  down 
by  stenographers  in  your  office  ? 

Secretary  Garfield.  I  know  that  allegations  have  been  made  to 
me  directly;  yes,  sir. 

Senator  Davis.  By  whom? 

Secretary  Garfield.  A  man  named  Mr.  Rosenwinkle.  I  made  a 
report  to  the  Senate  in  accordance  with  a  resolution  passed  by  it, 
asking  for  information  with  regard  to  that  matter. 
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Senator  Davis.  But  did  Mr.  Rosenwinkle  report  with  you  to  the 
attempted  bribery  or  the  bribery  of  iudges  of  tnis  citizenship  court? 

Secretary  Garfield.  Well,  I  would  prefer  that  you  should  call 
Mr.  Rosenwinkle  himself  for  information  as  to  that.  He  gave  very 
much  that  was  hearsay. 

Senator  Davis.  Just  give  me  a  brief  synopsis  of  it. 

Secretary  Garfield.  I  really  can  not  ao  it.  It  occurred  three 
months  ago. 

Senator  Davis.  Did  you  not  give  a  synopsis  of  that  to  the  subcom- 
mittee that  was  sent  to  interview  on  the  lOth? 

Secretary  Garfield.  Yes,  sir;   I  told  you  generally  what  it  was. 

Senator  Davis.  Please  do  that  again. 

Secretary  Garfieij).  The  general  statement,  as  I  remember,  was 
to  the  effect  that  he  made  charges  that  the  members  of  this  court 
had  been  guilty  of  misconduct. 

Senator  Davis.  You  can  give  a  more  specific  statement  of  that, 
can  you  not? 

Secretary  Garfield.  I  think  not;  and  furthermore,  I  do  not  care 
to  repeat  the  casual  allegations  that  have  been  made  either  by  Mr. 
Rosenwinkle  or  other  parties  in  connection  with  this  and  other  mat- 
ters. Mr.  Rosenwinkle  stated  that  it  was  mere  hearsay;  that  he 
knew  nothing  about  it  himself,  and  I  declined  to  give  it  any  consid- 
eration, and  I  do  not  care  to  even  attempt  to  repeat  or  to  be  held 
even  responsible  for  the  repetition  of  charges  of  that  character. 

Senator  Davis.  I  do  not  care  to  have  you  give  any  casual  expres- 
sion of  Mr.  Rosenwinkle  or  anybody  else;  but  I  insist  that  you  give 
to  the  committee,  as  nearly  as  your  memory  will  serve  you,  the  facts 
and  circumstances  relating  to  this  bribery,  or  attempted  bribery, 
which  you  took  down  in  your  office  or  was  taken  down  by  your 
stenographers. 

Secretary  Garfield.  aiIO  that.  Senator  Davis,  I  will  decline  to 
attempt  to  do. 

Senator  Davis.  Have  you  a  copy  of  that  stenographic  report? 

Secretary  Garfield.  I  have  a  copy  of  a  few  pages  that  1  dictated 
myself. 

Senator  Davis.  Will  you  be  kind  enough  to  furnish  that  to  the 
committee? 

Secretary  Garfield.  I  wiU  not. 

Senator  Davis.  Why  not? 

Secretary  Garfield.  Because  it  is  simply  a  memorandum  of  the 
merest  hearsay  that  Mr.  Rosenwinkle  gave  to  me  and  which  I  declined 
to  consider,  and  which  he  declined  to  verify,  and  wliich  he  declined 
even  to  sign,  or  have  anything  to  do  with  after  making  his  statement, 
and  I  dismissed  it  from  my  mind  as  being  a  matter  unworthy  of  fur- 
ther consideration. 

Senator  Davis.  Now  the  question  as  to  whether  or  not  it  is  im- 
worthy  of  consideration  might  appeal  to  you  one  way  and  it  might 
appeal  to  the  committee  another  way.  You  positively  decline  to 
give  us  that  information,  do  you? 

Secretary  Garfield.  I  do. 

Senator  Davis.  Very  well,  if  you  want  it  to  rest  at  that. 

Secretary  Garfield.  I  decline  for  the  reason  I  have  stated.  I  say 
that  Mr.  Rosenwinkle  is  the  one  who  can  give  exactly  to  you  what  he 
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has  given  to  me,  and  if  the  committee  considers  it  of  sufficient  impor- 
tance to  proceed  further,  why,  of  course,  that  is  for  the  conmiittee 
to  say. 

The  Chairman.  Mr.  Secretary,  did  Mr.  Rosenwinkle  at  that  time 
offer  to  make  this  statement  over  his  own  simature? 

Secretary  Garfield.  He  decUned  to  do  that.  I  asked  him  spe- 
cifically if  he  would  sign  the  statement  that  he  was  making  and  he 
declined  to  do  it. 

Senator  Dixon.  Senator  Davis,  who  is  Mr.  Rosenwinkle;  where 
does  he  Uve? 

Senator  Davis.  I  do  not  know,  I  am  sure.  I  do  not  know  where  he 
Hves.  I  got  this  information  from  the  Secretary  himself.  It  was 
a  voluntary  statement  of  his. 

Senator  Brandegee.  May  I  ask  a  ciuestion?  Do  I  understand 
you  to  sav,  Mr.  Secretary,  tnat  Rosenwinkle's  complaint  to  you  were 
charges  that  were  entirely  uncorroborated  ? 

Secretary  Garfield.  Absolutely  uncorroborated,   and  he  stated 
himself  at  the  time  that  he  knew  nothing  personally  about  them; ' 
that  he  could  not  attempt  to  prove  them,  and  they  were  the  same 
character  of  statement,!  am  told,  that  had  been  current  for  the  last 
two  or  three  years  in  the  Indian  Territory  and  here  in  Washington. 

Senator  Brandegee.  Do  I  understand  you  to  say  that  he  told  you 
that  it  was  simply  hearsay  or  rumors  and  that  he  had  no  evidence  as 
to  the  facts  whatever? 

Secretary  Garfield.  He  did;  and  he  had  no  evidence  whatever  to 
support  the  statements.  He  said  that  he  himself  must  not  be  known 
in  it,  and  he  declined  to  make  good  in  any  way. 

Senator  Brandegee.  Did  he  mention  to  you  the  names  of  any  of 
the  fellows  who  could  furnish  the  information? 

Secretary  Garfield.  He  did. 

Senator  1)avis.  Who  were  they? 

Secretary  Garfield.  Those  he  can  give  you  if  he  wants  to  come 
before  you. 

Senator  Davis.  Do  you  decline  to  give  them? 

Secretary  Garfield.  I  decline  to  repeat  what  Mr.  Rosenwinkle  said 
to  me. 

Senator  Davis.  Wliy  do  you  decline? 

Secretary  Garfield.  For  the  reason  that  he  made  the  matter  as  a 
pure  hearsay  statement  and  declined  to  back  it  up  in  any  way  what- 
ever. 

Senator  Davis.  Did  you  investigate  the  source  of  the  information 
that  he  gave  you,  as  to  whether  he  was  telling  the  truth  or  a  falsehood? 

Secretary  Garfield.  I  saw  that  I  could  not  get  any  information 
that  was  of  the  slightest  value. 

Senator  Davis.  Did  you  have  before  you  the  parties  whose  names 
he  suggested  to  you? 

Secretary  Garfield.  They  were  out  of  the  country.  One  was  out 
of  the  country. 

Senator  Davis.  Who  were  the  others? 

Secretary  Garfield.  I  do  not  know;  I  do  not  recall. 

Senator  Davis.  Did  you  try  to  find  out  who  thoy  were? 

Secretary  Garfield.  I  tried  to  find  out  who  they  vere  and  what 
they  were. 
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Senator  Davis.  Mr.  Rosen  winkle  was  an  employee  in  some  official 
capacity  of  that  citizenship  court,  was  he  not? 

Secretary  Garfield.  I  do  not  know.  My  impression  was  that  he 
was  not.  I  think  he  said  he  was  employed  by  tne  firm  of  Mansfield, 
McMurray  &  Cornish. 

Senator  Davis.  And  the  information  which  he  claimed  to  have 
heard  about  it,  or  claimed  to  have  had,  if  he  had  any,  he  got  while 
in  the  employ  of  Mansfield,  McMurray  &  Cornish? 

Secretary  Garfield.  That  I  do  not  know. 

Senator  Davis.  Where  did  he  claim  to  get  it  from? 

Secretary  Garfield.  I  think  he  claimed  to  get  it  from  there. 

Senator  !Brandeqee.  Let  me  understand  that.-  Did  Mr.  Rosen- 
winkle  say  that  at  the  time  he  was  talking  with  vou  that  he  was  still 
in  the  employ  of  Mansfield,  McMurray  &  Cornish? 

Secretary  Garfield.  I  think  not. 

Senator  Brandegee.  He  was  a  former  employee,  was  he? 

Secretary  Garfield.  He  was  a  former  employee. 

Senator  Brandeqei^  Did  he  sav  as  to  what  period,  as  related  to 
these  charges  about  wmch  he  made  charges,  he  nad  been  employed? 

Secretary  Garfield.  I  do  not  recall  what  he  stated  about  that. 

Senator  Davis.  Is  Mr.  Rosen  winkle  in  the  city  now? 

Secretary  Garfield.  I  do  not  know.  I  have  never  seen  him  since 
the  evening  he  came  to  my  office. 

Senator  Davis.  Then  why  do  you  say  to  the  committee  that  we 
can  call  him  before  us  ? 

Secretary  Garfield.  I  imagine  that  you  can  get  him. 

Senator  Brandegee.  Do  you  know  his  present  address? 

Secretary  Garfield.  I  do  not. 

Senator  Brandegee.  Did  he  leave  any  address  with  you? 

Secretary  Garfield.  He  did  not. 

Senator  Davis.  Do  you  know  any  clew  by  which  we  could  get 
his  address? 

Secretary  Garfield.  I  noticed  in  the  papers  when  this  matter 
came  up  m  the  Senate  by  resolution  that  Mr.  Rosenwinkle  was 
reported  to  have  made  the  statement  to  one  of  the  western  news- 
papers— I  have  forgotten  what  paper  it  was 

Senator  Davis.  Mr.  Secretary,  do  you  know — if  not  personally, 
officially — of  one  William  C.  Beall,  who  is  an  official  of  the  Commis- 
sion to  the  Five  Civilized  Tribes? 

Secretary  Garfield.  I  do  not  recall  the  name. 

Senator  Davis.  Do  you  not  know  that  in  the  month  of  June,  1903, 
and  are  not  these  facts  shown  by  the  records  of  your  office,  that  this 
man  Beall,  who  was  a  former  member  of  the  Commission,  who  was 
discharged  from  the  Commission,  or  withdrew  from  the  Commission 
temporarily,  if  not  discharged,  and  went  into  the  office  of  Mansfield, 
McMurray  &  Cornish,  who  were  attorneys  employed  to  keep  people 
off  the  rolls  that  were  not  entitled  to  admission,  and  briefed  cases, 
and  that  he  afterwards  returned  to  the  Commission  that  sat  upon  ana 
determined  cases  which  he  himself  had  briefed  in  this  law  office  ? 

Secretary  Garfield.  I  do  not  know  of  that;  no,  sir. 

Senator  Davis.  Is  not  that  shown  by  the  records  of  your  office  ? 

Secretary  Garfield.  It  may  be;  1  have  not  had  occasion  to 
watch. 
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Senator  DpcoN.  What  year  was  thisf 

Senator  Davis.  In  1903. 

Senator  Dixon.  Mr.  Secretary,  that  was  years  before  you  took 
chai^  of  the  Department? 

Secretary  Garfield.  Yes,  sir;  the  records  will  show  for  them- 
selves.   I  ¥dll  have  them  looked  up. 

Senator  Davis.  In  the  examination  of  Mr.  Bixby  did  not  the 
examination  show 

Senator  Dixon.  The  examination  before  whomf 

Senator  Davis.  The  select  committee,  of  which  you  were  a  mem- 
ber, Mr.  Brandegee: 

In  the  Beall  investi^on,  I  refer  respectfully  to  my  report,  pages  8,  9, 10,  and  IL 
These  are  matters  which  incidentally  relate  to  the  conduct  of  Mr.  Bixby,  as  well  as 


of  Mr.  Beall,  which  I  think  oug^t  to  be  brought  to  your  notice  and  an  explanation 
requested  from  Mr.  Bixby.  Mr.  Bixby  knew  that  Mr.  Beall  had  been  employed  by 
the  film  of  Mansfield,  McMunay  &  Cornish'  that  while  in  their  employ  he  had  been 


requested  from  Mr.  Bixby.    Mr.  Bixby  knew  that  Mr.  Beall  had  been  employed  by 
the  film  of  Mansfield,  McMunay  &  Comf  '-'••••"•  •     •    •    ,  . 

working  on  certain  cases  pending  in  the 
that  those  cases  were  afterwards  brought  i 


working  on  certain  cases  pending  in  the  Cnoctaw  and  Chickasaw  citizenship  court: 
se  cases  were  afterwards  brou^t  into  the  Commission;  that  Mr.  Beall  initialea 


I  he  testifies.    In  point  of  fact 

, ^ . ^^„jitp^  which  was  highly  improper. 

Bixby  did  not  know  it  he  ought  to  have  known  it  and  prevented  Mr.  Beall 

from  taking  any  part  with  regard  to  them. 

You  say  that  you  do  not  know  that  the  records  of  your  office 
show  those  facts  t 

Secretary  Garfield.  I  have  never  had  it  called  to  my  attention. 
I  can  find  out  what  the  records  show.  They  will  speak  for  them- 
selves. 

Senator  Sxtthebland.  Senator  Davis,  what  are  you  quoting  fromt 

Senator  Davis.  I  am  quoting:  from  tne  findings  of  Mr.  William  T. 
Foulk,  who  was  sent  as  a  speciu  agent  to  investigate  this  matter. 

Senator  Bbandegee.  Beall  was  not  a  member  of  the  Commission, 
as  I  remember  it,  Senator;  he  was  an  employee. 

Senator  Davis.  I  thought  at  one  time  he  was  a  member  of  the 
Commission. 

The  Chairman.  Oh,  no. 

Senator  Brandeoee.  My  impression  is  that  he  was  not,  but  I  am 
not  sure  about  that.  I  state  tnat  because  I  understood  you  to  ask 
the  Secretary  if  he  was  not  a  member. 

The  Chairman.  He  never  was  a  member.    He  was  an  employee. 

Senator  Davis.  Do  you  not  know  that  this  same  man  Beall  deter- 
mined the  rights  of  manj  claimants  to  this  property  under  bills 
Smding  in  Congress,  as  is  shown  by  the  official  records  of  your 
epartment? 

Secretary  Garfield.  I  have  never  had  occasion  to  examine  those 
records,  and  I  do  not  know. 

Senator  Davis.  This  report  of  Mr.  Foulk,  of  course,  speaks  for 
itself. 

Secretary  Garfield.  Whatever  the  report  is,  of  course,  it  \^ill  speak 
for  itself. 

Senator  Brandegee.  Were  you  Secretary  of  the  Interior  at  the 
time  Foulk  went  down  there  and  made  this  investigation  by  order 
of  the  President? 

Secretary  Garfield.  No,  sir;  I  was  not;  that  was  before  my  time. 

Senator  Davis.  Do  you  not  know  that  there  are  lists  ofpersons  whose 
claims  to  enrollment  were  favorably  decided  by  ofiicers  of  your 
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Department,  nnd  through  inadvertence  or  mistake  they  were  not 
enrolled  and  thereby  deprived  of  their  property? 

Secretary  Garfield.  I  do  not.  I  know  of  one  list,  I  think,  of  52, 
who  were  reported  by  the  Commissioner  of  the  Five  Civilized  Tribes, 
Mr.  Wright,  as  having  been  inadvertently  left  from  the  rolls. 

Senator  Davis.  Do  you  not  know  that  within  a  week  prior  to  mid- 
night of  March  4,  1907,  Secretary  Hitchcock  summarily  struck  from 
the  rolls  more  than  2,000  names  that  had  already  been  passed  upon 
and  already  enrolled? 

Secretary  Garfield.  I  know  that  Secretary  Hitchcock  did,  in 
accordance  with  the  opinion  of  the  Attorney-General,  strike  off  a 
number  of  names,  I  think  about  2,000 — I  do  not  recall  the  exact  num- 
ber— after  the  opinion  of  the  Attorney-General,  which  I  think  was 
rendered  in  the  middle  of  Februaiy,  1907,  and  that  action  was  taken 
between  that  time  and  the  4th  of  March,  1907,  when  the  rolls  closed. 

Senator  Davis.  Do  you  not  know  that  Secretary  Hitchcock  exam- 
ined 2,023  cases,  which  embraced  the  rights  of  more  than  10,000 
people,  within  less  than  a  week  prior  to  the  4th  of  March,  1907? 

Secretary  Garfield.  I  do  not  know  what  Secretary  Hitchcock  did 
at  that  time. 

Senator  Davis.  Do  not  the  records  of  your  office  show? 

Secretary  Garfield.  The  records  will  show  what  action  was  taken. 
I  do  not  know  personally. 

Senator  Davis.  Does  not  the  record  show  that  he  examined  2,023 
cases  within  a  week  ? 

Secretary  Garfield.  I  do  not  know.  I  will  have  to  look  that  up 
and  see  what  action  was  taken. 

Senator  Davis.  Will  you  look  that  up  and  let  us  know  at  a  sub- 
sequent hearing? 

Secretary  Garfield.  I  wiU  look  it  up;  yes,  sir. 

Senator  McCuMBER.  Did  we  not  have  that  a  week  ago  when  the 
exact  number  was  stated  at  a  hearing? 

Senator  Davis.  I  do  not  think  so.  Mr.  Ward  did  not  seem  to 
know;  he  hesitated  about  it. 

Senator  Mc  Cumber.  Mv  recollection  is  that  he  did. 

Secretary  Garfield.  Mr.  Ward,  who  has  charge  of  these  matters, 
can  give  you  very  accurate  information  upon  the  subject. 

Senator  Sutherland.  Mr.  Ward  testified,  as  I  remember,  very 
thoroughly  about  that.  He  testified  that  in  some  of  the  cases  they 
had  advance  information,  so  that  they  were  able  to  give  them  atten- 
tion prior  to  the  beginning  of  this  week  which  he  speaks  of. 

Senator  McCumber.  He  gives  the  whole  number,  something  over 
eighteen  hundred,  as  I  remember  it 

Senator  Davis.  Perhaps  so.  Now,  Mr.  Secretary,  if  the  courts 
hold  that  your  Department  had  no  authority  of  law  to  strike  the 
names  of  those  2,000  or  more  persons  from  the  roll  after  their 
enrollment  had  been  approved  by  the  Secretary,  is  it  the  policy  of 
yourself  to  insist  that  it  wiU  be  necessary  for  each  of  those  persons 
to  bring  a  separate  suit  in  order  to  secure  their  property? 

Secretary  Garfield.  I  have  no  poUcy  about  it.  1  shall  wait 
until  the  court  determines. 

Senator  Davis.  Has  that  been  your  attitude  expressed — your 
official  expression? 
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Secretary  Garfield.  I  have  given  no  expression  about  that.  I 
have  stated  that  when  the  court  determines  what  the  rights  of  these 
parties  are,  that  of  course  the  orders  of  the  court  will  have  to  be  car- 
ried out,  whatever  they  may  be. 

Senator  Davis.  Did  you  not  recommend  to  Congress  the  inclusion 
of  a  provision  in  the  Indian  appropriation  bill  authorizing  you  to 
approve  contracts  made  with  attorneys,  and  making  said  contracts 
a  hen  upon  the  lands  and  funds  of  the  claimants,  said  contracts  being 
entered  into  for  the  purpose  of  securing  the  claimant's  name  on  the 
roll,  when  the  courts  nave  held  that  to-day  it  was  legally  thereon  and 
has  never  in  law  been  stricken  off? 

Secretary  Garfield.  Your  question  is  a  complicated  one.  I  can 
answer  it  in  two  ways. 

Senator  Davis.  I  will  separate  it.  Did  jou  not  recommend  that 
there  be  included  in  the  Indian  appropriation  bill  a  provision  that 
you  be  permitted — not  yourself,  personally,  but  the  Interior  Depart- 
ment— to  be  permitted  to  make  contracts  with  the  attorneys  for 
bringing  these  suits,  or  for  the  establishment  of  the  rights  of  those 
people,  if  any  rights  they  had,  and  that  this  contract,  if  approved, 
should  be  a  hen  upon  their  property  and  their  estate  ? 

Secretary  Garfield.  I  think  that  was  one  of  the  provisions  in  the 
Indian  bill  that  was  approved  by  the  Indian  Office. 

Senator  Davis.  Did  you  not  recommend  that? 

Secretary  Garfield.  I  think  I  did.  The  record  will  show  for 
itself. 

Senator  Davis.  Do  you  not  remember  anj^thing  about  this  matter 
at  all? 

Secretary  Garfield.  I  remember  a  good  many  things;  yes,  sir. 

Senator  Davis.  Do  you  not  remember  that  fact? 

Secretary  Garfield.  My  impression  is  that  that  amendment  was 
subject  to  various  subamendments,  and  I  do  not  recall  the  exact 
language  in  which  it  was  recommended  by  the  office. 

Senator  Brandegee.  The  testimony  of  Mr.  Ward  as  to  the  num- 
ber of  names  which  were  examined  by  the  Secretary  in  that  week, 
to  which  Senator  Davis  referred,  is  to  be  found  on  pages  12  and  13 
of  the  hearings  of  the  committee,  dated  April  23. 

Senator  Davis.  Now,  Mr.  Secretaiy,  what  object  had  you  in 
making  that  contract  a  lien  upon  the  Indian's  property? 

Secretary  Garfield.  I  shall  have  to  look  up  the  entire  proposition 
that  came  from  the  attorneys  and  see  what  the  facts  were  in  that  case. 
These  various  cases  that  have  been  brought  and  now  pending,  some 
of  them  for  the  purpose  of  reestablishing  the  rights  or  these  people, 
as  claimed  for  them,  and  it  was  my  hope  that  all  the  cases  might  be 
settled  by  the  decisions  of  one  or  two,  as  indicating  the  class  of  cases 
that  were  claimed.  As  for  the  reason  for  thia  action,  my  impression  is 
that  Mr.  Hastings,  I  think,  who  is  the  attorney  for  one  of  the  tribes 
there,  who  had  that  matter  immediately  in  hand,  brought  that  matter 
to  my  attention,  but  I  am  not  sure  about  that.  Originally  my  pur- 
pose was  to  try  to  avoid  having  the  Indians  charged  any  more  than 
was  absolutely  necessary  for  the  determination  of  their  cases  before 
the  Supreme  Court.  1  think  it  was  afterwards  found  that  some 
attorneys  were  endeavoring  to  get  contracts  with  these  various 
claimants,  running  up  to  as  high  as  40  or  50  per  cent  of  the  amount 
that  might  be  claimed,  and  it  was  my  hope  tnat  I  might  so  arrange 
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the  contracts  with  these  various  attorneys  to  the  end  that  the  amount 
that  they  would  obtain  would  be  very  much  less  than  was  suggested 
hj  certam  attorneys  outside,  if  the  Secretary  could  control  the  ques- 
tion of  these  contracts,  and  limit  them  to  a  fair  amoimt — a  fair  per 
cent,  and  insure  that  that  per  cent  would  be  paid  out  of  the  fund 
finally  obtained;  that  it  would  be  very  much  better  for  the  interest 
of  those  Indians,  if  thej  were  entitled  to  enrollment  or  reenrollment — 
having  once  been  stricken  off — and  that  was  the  purpose  of  that 
legislation  as  recommended. 

Senator  Davis.  Now,  in  this  case  where  the  Secretary  struck  off, 
say,  1,800  names  or  2,000  names,  whatever  it  was — after  the  rolls 
had  been  completed — that  question  is  being  litigated  now,  is  it? 

Secretary  Garfield.  It  is  now  being  litigated;  yes,  sir. 

Senator  JD AVIS.  As  to  the  right  of  the  Secretary  to  do  that? 

Secretary  Garfield.  Yes,  sir. 

Senator  Davis.  Has  not  the  Department  of  Justice  notified  your 
Department  that  this  case  can  not  oe  maintained  in  the  court? 

secretary  Garfield.  There  have  been  different  opinions  rendered 
on  that.  I  do  not  recall  what  the  last  opinion  of  the  Department 
of  Justice  is. 

Senator  Davis.  Just  answer  the  question.  Has  that  opinion  ever 
been  given  to  your  Department,  that  these  suits  can  not  be  main- 
tained, and  that  you  had  just  as  well  go  on  and  enroll  those  people? 

Secretary  Garfield.  My  impression  is  that  some  of  the  attorneys 
in  the  Department  have  expressed  an  opinion;  yes,  sir. 

Senator  Davis.  Has  not  that  opinion  been  given  to  you  and  signed 
by  the  Attorney-General,  Mr.  Bonaparte? 

Secretary  Garfield.  I  do  not  know,  but  I  will  look  that  up  and 
see  what  opinion  has  been  rendered  on  that  subject.  I  can  answer, 
as  far  as  that  is  concerned,  that  as  the  representative  of  the  Indians 
that  that  is  a  question  that  can  only  be  fairly  and  finally  determined 
by  the  action  of  the  Supreme  Court,  and  it  has  been  my  recommenda- 
tion that  these  cases  be  carried  to  the  Supreme  Court. 

Senator  Davis.  Well,  the  Department  of  Justice,  in  legal  matters, 
ranks  your  Department,  does  it  not? 

Secretary  Garfield.  Not  necessarily. 

Senator  Davis.  Then  you  put  your  opinion  against  the  opinion 
of  the  Department  of  Justice  as  to  legal  questions? 

Secretary  Garfield.  I  might. 

Senator  Davis.  Well,  do  you  in  this  instance? 

Secretary  Garfield.  I  do  not  know  what  the  official  opinion  of 
the  Department  was — that  these  cases  should  be  pressed  or  not. 

Senator  Davis.  Will  you  look  that  up? 

Secretary  Garfield.  Yes,  sir. 

Senator  Davis.  By  what  title  does  the  Choctaws  and  Chickasaws 
hold  their  land;  is  it  a  fee-simple  title  in  which  the  Government 
does  not  claim  any  right  or  interest  whatever  in  the  land  ? 

Secretary  Garfield.  I  do  not  recollect  what  the  basis  of  that 
title  is. 

Senator  Davis.  Have  any  of  the  members  of  the  Choctaw  and 
Chickasaw  nations  been  refused  a  selection  imder  the  common  land  of 
the  Choctaws  and  Chickasaws  as  their  allotments  because  of  any 
withdrawal  of  said  land  for  the  purpose  of  including  the  said  land  in  a 
forest  reserve  or  game  preserve? 
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Secretary  Garfield.  As  I  have  stated  before,  I  declined  to  allow 
such  selections  to  be  made  m  that  area  and  in  the  southeastern  por- 
tion of  the  State  for  the  purpose  of  presenting  ultimately  to  Congress 
a  plan  by  which  I  think  that  area  can  be  best  utilized. 

The  (&AIRMAN.  Just  a  moment.  Is  there  sufficient  land  outside  of 
that  area  to  have  met  any  request  for  allotment  that  has  been  ap- 
proved? 

Secretary  Garfield.  I  so  understand. 

Senator  Davis.  But  you  can  not  give  us  the  total  number  of  acres 
of  the  unallotted  land  of  the  Choctaws  and  Chickasaws,  including 
this  land? 

Secretary  Garfield.  I  can  give  it  to  you  when  I  get  the  records. 
I  have  not  got  it  in  my  head  at  the  present  time. 

Senator  Davis.  As  a  matter  of  fact,  do  vou  not  recall,  Mr.  Secre- 
tary, that  there  is  a  very  small  portion  of  land  left  after  excluding 
this  forest  reserve  and  game  preserve  that  you  speak  of? 

Secretary  Garfield.  No,  sir;  I  do  not  recall  the  acreage. 

Senator  Davis.  Do  you  not  recall  that  it  is  a  very  small  quantity 
of  land  that  would  be  a  very  small  amount  that  will  be  left? 

Secretary  Garfield.  I  do  not  recall  what  amount  it  is,  whether 
it  is  small  or  large. 

Senator  Davis.  Is  it  your  purpose  and  your  intent  to  sell  and 
dispose  of  the  unallotted  land  or  the  Choctaws  and  Chickasaws  as 
soon  as  allotments  have  been  made  to  the  persons  whose  names 
appear  on  the  roll  as  citizens  and  freedmen  of  the  nation,  as  approved 
by  your  predecessor,  and  to  distribute  the  proceeds  derived  there- 
from among  the  persons  so  enrolled  to  the  exclusion  of  the  blood 
citizens  who  have  been  denied  enrollment? 

Secretary  Garfield.  My  purpose  is  to  carry  out  the  law,  whatever 
it  may  be. 

Senator  Davis.  You  say  your  judgment  in  any  case  outranks 
that  of  the  Department  of  Justice.  Which  shall  we  depend  upon, 
your  opinion  or  that  of  the  Department  of  Justice? 

Secretary  Garfield.  You  shall  have  to  depend  upon  the  Secre- 
tary of  the  Interior  for  the  enforcement  of  the  laws  committed  to 
his  charge. 

The  Chairman.  Let  me  ask  a  question  for  information.  Each 
Department,  or  speaking  more  especially  with  reference  to  your  own 
Department,  has  its  specific  duties.  It  is  witliin  the  province  of 
your  Department  to  say  whether  suit  shall  be  brought  or  not,  and  it 
then  becomes  the  duty  of  the  Department  of  Justice  to  prosecute 
the  suit;  is  that  not  so^ 

Secretary  Garfield.  Yes,  sir;  you  are  quite  right.  The  Depart- 
ment of  Justice  acts  upon  the  recommendation  of  the  Secretary  of 
the  Interior,  and  where  there  is  a  conflict  of  opinion  as  to  whether 
or  not  a  suit  can  be  successfully  maintained,  the  Department  of 
Justice  would  of  course  act  upon  the  request  or  advice  of  the  Depart- 
ment of  the  Interior  in  a  case  of  that  character. 

Senator  McCumber.  You  have  legal  advisers  for  your  own  Depart- 
ment in  addition  to  that,  have  you  not  ? 

Secretary  Garfield.  We  have;  yes,  sir. 

Senator  Brandegee.  Let  me  asK  you  a  question  for  information. 
Can  it  be  said  to  be  the  general  rule  of  your  Department  or  vour  gen- 
eral course  of  action,  that  where  you  have  submitted  a  legal  question 
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to  the  Attorney-General  of  the  United  States  you  generally  follow 
his  opinion? 

Secretary  Garfield.  Ordinarily;  yes,  sir. 

Senator  Bbandeqee.  Do  you  recall  any  instance  in  which  yoU 
have  not  done  so? 

Secretary  Garfield.  Quite  a  number;  yes,  sir.  In  matters  involv- 
ing litigation,  where  the  Attorney-General  would  render  an  opinion 
upon  the  report  of  the  district  attorney,  or  upon  one  of  the  oflScials  of 
his  Department,  where  the  evidence  was  not  sufficient  to  warrant  A 
proceeding  he  would  recommend  that  the  suit  either  be  dismissed  oi* 
not  brought,  and  I,  if  after  going  over  the  facts  as  we  saw  them,  and 
taking  the  law  as  we  interpreted  it,  felt  that  it  was  still  a  wise  thing 
to  bring  the  suit  we  began  the  Utigation  with  that  request,  that  under 
those  circumstances  the  case  be  tried. 

Senator  Davis.  I  do  not  mean  to  inquire  as  to  the  exercise  of  a 
discretion,  or  what  the  chances  of  winmng  the  case  may  be,  but  as 
to  what  the  law  was  in  a  particular  case — whether  you  in  certain 
instances  had  more  confidence  in  your  own  opinion  or  that  of  your 
own  legal  advisers  as  to  what  the  law  was,  than  you  had  in  the  opin- 
ion of  the  Attorney-General. 

Secretary  Garfield.  Ordinarily,  of  course,  the  opinion  of  the 
Attorney-General  would  be  followed  in  all  matters  of  that  kind. 

Senator  Davis.  I  was  asking  whether  you  remember  any  instance 
in  matters  of  that  kind  where  it  would  not  be  followed  ? 

Secretary  Garfield.  I  do  not  remember  any  formal  instance^ 
There  are  many  instances  of  an  informal  discussion,  where  we  would 
take  up  a  matter  with  the  Department  of  Justice,  and  they  would 
give  as  their  informal  opinion  a  certain  proposition. 

Senator  Davis.  I  mean  where  you  have  an  opinion  in  writing? 

Secretary  Garfield.  I  do  not  recall  now  any  instance. 

Senator  Sutherland.  But  you  regard  the  opinion  of  the  Attorney- 
General  as  advisory  and  not  as  controlling,  as  I  understand? 

Secretary  Garfield.  Yes,  sir;  there  are  certain  cases  in  which 
*I  would  consider  them  as  controlling,  but  ordinarily  they  are 
advisory. 

Senator  Davis.  Do  you  not  know,  as  a  matter  of  fact,  that  you  have 
in  your  office  now  a  legal  opinion  from  the  Department  of  Justice, 
signed  by  Mr.  Bonaparte  himself,  that  you  can  not  maintain  these 
cases  where  the  Secretary  of  the  Interior  struck  these  names  off  after 
the  rolls  had  been  completed  ? 

Secretary  Garfield.  I  think  there  is  an  opinion  of  that  kind,  but 
I  would  like  to  look  it  up. 

Senator  Davis.  Are  you  following  that  opinion  or  disobeying  it? 

Secretary  Garfield.  I  am  trying  these  cases  through  the  Supreme 
Court. 

Senator  Davis.  Regardless  of  the  opinion  that  you  can  not  main- 
tain them? 

Secretary  Garfield.  Whatever  his  opinion  is,  it  will  speak  for 
itself. 

Senator  Davis.  You  do  not  answer  me  specificallv  with  regard  to 
your  present  intention  as  to  the  unallotted  land  of  tne  Choctaws  and 
Chickasaws.  Is  it  your  intention  to  sell  that  land  and  divide  the 
money  derived  therefrom  among  those  who  have  been  classed  as  citi- 
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zens,  according  to  the  roll,  independently  of  the  rights  of  those  people 
who  are  litigating? 

Secretary  Gabfield.  No;  I  do  not  think  that  the  property  should 
be  disposed  of  until  we  know  what  persons  are  entitled  to  the  pro- 
ceeds of  that  property,  or  entitled  to  the  distribution  of  it.  That 
is  one  of  the  difl&culties  in  the  opening  of  the  rolls. 

Senator  Citbtis.  In  f act,  have  you  not  declined  to  recommend  a 
distribution  of  tribal  property  among  the  tribes  because  the  question 
has  not  been  settled? 

Secretary  Garfieij).  I  have;  I  said  it  ought  not  to  be  wholly  dis- 
tributed; mat  there  should  be  a  balance  1^  to  take  care  of  those 
who  may  ultimately  be  entitled  to  a  share  in  the  proceeds. 

Senator  Davis.  Have  you  ever  reported  to  Congress  the  rolls  of 
these  people  who  have  l>een  denied  enrollment  as  citizens  of  blood 
in  order  that  Congress  mieht  approve  by  proper  legislation  for  the 
correct  enrollment  of  said  olood  citizens? 

SecretaryOABFiELD.  I  think  no  recommendation  has  been  made. 

Senator  Davis.  Why  have  you  not  made  a  recommendation? 

Seoretary  Oabfield.  Because  I  have  no  personal  belief  that  those 
names  that  were  stricken  off  were  improperly  stricken  off.  That  is 
a  matter  for  the  court  to  deteimine.  it  is  not  a  question  that  I  have 
imagined  would  be  subject  to  legislative  action  at  the  present  time. 
If  the  court  determines  that  those  names  were  properly  stricken  off 
that  ends  it,  and  if  it  determines  that  the  names  shall  l>e  left  on  that 
ends  it,  and  they  wiU  eo  back  on  the  rolls. 

Senator  Davis.  Weu,  if  the  court  determined  that  they  were 
improperly  stricken  off  they  are  still  on  there? 

Secretary  Gabfield.  Yes,  sir. 

Senator  Davis.  And  never  have  been  properly  stricken  off? 

Secretary  Garfield.  Quite  right. 

Senator  Davis.  Did  you  recommend  the  following  section  to  be 
added  to  the  House  bill  with  reference  to  the  removal  of  restrictions 
on  allotted  land  that  I  showed  you  a  moment  ago? 

Sec.  3.  That  the  rolls  of  citizenship  and  of  freedmen  of  the  Five  Civilized  Tribes, 
approved  by  the  Secretary  of  the  Interior,  shall  be  conclusive  evidence  as  to  the  age 
and  the  quantum  of  Indian  blood  of  any  enrolled  citizen  or  freedman  of  said  tribes  to 
determine  questions  arising  under  this  act. 

Secretary  Gabfxeld.  That  is  auite  right;  I  did. 

Senator  Davis.  You  recomenaed  that? 

Secretary  Gabfield.  I  did. 

Senator  Davis.  Did  you  realize  when  you  recommended  that  pro- 
vision in  this  bill  that  those  rolls  were  made  largely  by  a  citizenship 
court  down  in  the  Territory? 

Secretary  Gabfield.  I  realized  thet  they  had  been  made  in  accord- 
ance with  the  law,  whatever  the  law  was — some  by  the  citizenship 
court  and  some  by  the  action  of  the  Department. 

Senator  Davis.  Did  it  occur  to  you  that  perhaps  any  fraud  had 
been  perpetrated  by  this  citizenship  court  in  making  up  this  roll? 

Secretary  Garfield.  It  did  not. 

Senator  Davis.  Did  it  ever  occur  to  you  that  those  rolls  were 
made  up  so  as  to  enroll  persons  who  were  of  real  Indian  blood,  as  of 
mixed  Indian  blood  between  Indians  and  negroes? 

Secretary  Gabfieud.  I  was  not  aware  of  any  fact  of  that  kind. 
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Senator  Davis.  Do  you  not  know  that  it  appears  in  the  report  of 
the  select  committee — and  have  you  not  examined  it  (I  refer  to 

Cage  1521)  that  the  McGee  family  was  composed  of  ten  cliildren. 
om  of  the  same  father  and  mother,  and  nine  of  them  are  recorded 
by  that  court  or  by  the  Commission  as  nigger  Indians,  and  one  of 
them  as  an  Indian.     Were  you  cognizant  of  that  fact? 

Secretary  Garfield.  I  do  not  recall  that  I  have  ever  looked  at 
that  case. 

Senator  Davis.  Well,  do  not  the  records  of  the  Department  and 
of  your  office  show  that  a  great  many  cases  have  been  erroneously 
enrolled  as  nigger  Indians  where  they  were  to  be  enrolled  as  real 
Indians.     Were  you  not  so  advised? 

Secretary  Garfield.  No,  sir. 

Senator  Davis.  Does  not  that  instance  there  show  it? 

Secretary  Garfield.  It  may,  and  it  may  not.  I  shall  have  to  give 
the  records  careful  consideration  to  see  wnat  was  done  in  each  case, 
where  it  was  an  allegation  either  of  freedmen  or  negro  blood. 

Senator  Davis.  Now,  imder  the  provision  of  section  3,  making 
these  rolls  conclusive  as  to  the  degree  of  blood,  a  person  enrolled  as  a 
nigger  Indian  or  an  Indian  mixed  with  negro  blood  would  only  get 
40  acres  of  land  as  a  homestead,  would  he  not? 

Secretary  Garfield.  Whatever  the  law  provides  the  negro  gets. 

Senator  Davis.  Do  you  not  know  what  it  provides? 

Secretary  Garfield.  I  do  not  attempt  to  carry  the  various  pro- 
visions of  all  these  laws  in  my  mind.     I  tnink  the  negroes  get  40  acres. 

Senator  Davis.  Do  you  not  know  that? 

Secretary  Garfield.  That  is  my  impression.  I  am  not  accus- 
tomed to  speak  with  positiveness  as  to  statute  law  without  having  it 
before  me. 

Senator  Davis.  But  these  are  matters  of  the  purest  elementary 
principles  involved  in  your  office. 

Secretary  Garfield.  Yes,  sir;  I  understand. 

Senator  mcCumber.  If  I  may  interject  a  statement,  you  may  recall 
the  fact  that  the  Secretary  of  the  Interior  has  not  only  all  matters 
relating  to  Indian  affairs  under  his  charge,  but  has  tens  of  thousands 
of  other  matters  in  his  Department,  ana  it  will  be  impossible  to  keep 
them  all  in  his  mind. 

Senator  Owen.  And  the  question  implies  a  matter  that  is  not  really 
true. 

Senator  Davis.  I  think  the  Secretary  ought  to  know  the  elemen- 
tary matters  connected  with  his  office. 

Senator  Owen.  The  ordinary  freedmen,  instead  of  having  40  acres, 
has  really  but  the  equivalent  in  value  of  40  acres  of  land.  It  may 
be  only  20  acres. 

Senator  Davis.  He  does  not  have  more  than  40? 

Senator  Owen.  He  ma}'  have  more  than  40. 

Senator  McCumber.  It  has  to  be  appraised  according  to  valuation 
and  he  would  be  given  an  amount  of  land  that  would  be  an  equivalent 
in  value  to  40  acres. 

Senator  Davis.  Then  the  real  Indian,  the  person  of  real  Indian 
blood,  who  has  no  nigger  mixed  with  him,  gets  a  honio«tead  of  320 
acres,  does  he  not? 

Secretary  Garfield.  In  some  instances  the  Indian  gets  a  home- 
stead of  that  amount,  and  in  some  cases  more  or  less.     It  is  the  value* 
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of  the  property  rather  than  the  actual  acreage.  It  will  differ  in  some 
instances  from  others. 

Senator  Davis.  Then  do  you  think  it  is  fair  to  have  this  provision 
incorporated  in  this  bill  making  the  rolls  the  conclusive  evidence  as 
to  the  quantum  of  blood? 

Secretary  Garfield.  I  think  it  is  the  only  way  that  you  can  finally 
wind  up  the  affairs  of  this  nation. 

Senator  Davis.  Are  you  more  interested  in  winding  up  the  affairs 
than  in  administering  exact  justice  to  those  people  who  are  the  wards 
of  the  nation? 

Secretary  Garfield.  I  am  not;  I  am  interested  in  both.  We  have 
attempted  to  take  care  of  both  those  interests  in  the  recommenda- 
tions that  we  have  made.  I  have  no  doubt  that  the  bill  as  &ially 
reported  by  Congress  will  be  a  much  better  bill  than  that  that  was 
first  submitted,  as  in  all  cases  of  that  kind  there  are  points  that  come 
up  after  careful,  painstaking,  and  intelligent  investigation,  such  as  has 
been  given  here,  which  will  show  the  weakness  of  any  bill  that  is 
brought  up.  I  am  advised  that  the  bill  reported  is  a.verjr  much 
better  bill  than  the  bill  we  agreed  upon  after  conference  with  the 
Oklahoma  delegation.  I  have  no  doubt  that  you  will  find  in  that 
bill  clauses  that  can  be  very  materially  improved  upon.  I  do  not 
for  a  moment  stand  upon  the  proposition  that  that  bill,  or  any  other 
bill  that  I  have  recommended,  is  a  finahty,  in  endeavoring  to  get  the 
facts  in  such  shape  that  we  can  deal  with  the  greatest  justice  and  the 
greatest  expedition  in  the  settlement  of  the  land  that  we  own  of  these 
various  Indian  tribes. 

Senator  Sutherland.  As  I  understand,*  Senator  Davis,  section  3  of 
this  biU  makes  the  rolls  conclusive  evidence  as  to  the  quantum  of 
blood  and  the  age  of  the  Indians  simply  as  to  and  only  as  a  question 
arising  under  this  bill. 

Secretary  Garfield.  That  is  correct;  yes,  sir. 

Senator  Sutherland.  Only  upon  the  question  of  the  removal  of 
restrictions.  It  does  in  any  manner  prevent  any  person  upon  the 
roll  in  any  other  kind  of  action  from  contesting  that  question.  He  is 
not  concluded  by  the  roll  in  any  other  sort  of  case. 

Senator  Davis.  But  as  to  these  people  who  are  not  included  in  the 
roll,  how  does  it  affect  their  rights  ? 

The  Chairman.  It  has  notlimg  to  do  with  them. 

Senator  Sutherland.  When  any  man  upon  the  roll  imdertakes  to 
sell  his  land  upon  the  theory  that  the  restrictions  have  been  removed, 
he  is  bound  then  by  the  rule  fixing  the  quantum  of  blood  and  age.  I 
think  very  properly  that  that  should  be  so. 

Senator  Davis.  Well,  lawyers  very  frequently  disagree  about  the 
construction  of  statutes. 

Senator  Brandegee.  Recurring  to  the  matter  of  which  Senator 
Davis  has  been  speaking,  about  tnis  forest  and  game  preserve  there, 
how  many  acres  does  that  comprehend? 

Secretary  Garfield.  Something  over  a  million;  I  have  forgotten 
the  number^of  acres.     The  Senator  had  it  in  the  report. 

Senator  Brandeoee.  As  I  understand  it,  that  was  ordered  by 
Congress  to  be  allotted  to  the  Indians,  was  it  not? 

SSjretary  Garfield.  That  was  a  part  of  the  general  tribal  fund. 
There  was  no  distinction  made  by  the  act  of  Congress  between  that 
area  and  any  other  area. 


OPENING   OP  BOLL&.  41 

Senator  Bbandeoee.  And,  if  my  recollection  serves  me,  it  was 
Secretary  Hitchcock  who  withdrew  that  from  allotment? 

Secretary  Garfield.  It  was;  yes,  sir. 

Senator  JBrandegee.  There  has  been  no  reversal  from  his  action 
by  you  since  you  have  been  Secretary,  has  there? 

Secretary  Garfield.  None  whatever.  I  have  simplv  carried  on 
that  same  poUcy  of  not  allowing  the  selections  to  be  made  there. 

Senator  JBrandeqee.  In  pursuance  of  that  poUcy  have  you  taken 
the  advice  of  the  Attomev-General  of  the  United  States? 

Secretary  Garfield.  I  have  not. 

Senator  Brandeoee.  Have  you  taken  the  advice  of  the  Assistant 
Attorney-General  for  the  Interior  Department? 

Secretary  Garfield.  I  have. 

Senator  Brandeoee.  Does  he  advise  you  that  you  had  authority? 

Secretary  Garfield.  He  advised  me  that  I  nave  authority  to 
do  this. 

Senator  Brandeoee.  I  mean  legal  authority. 

Secretary  Garfield.  Yes,  sir;  under  the  general  authority  that  I 
have  as  administrator  of  the  affairs  of  the  Indians.  Senator  Davis 
asked  me  if  I  had  any  specific  authority.  I  said  that  I  did  not  recall 
any,  but  that  I  would  look  it  up;  that  it  came  under  the  general 
authority  of  the  Secretary  of  tne  Interior  over  the  lands  of  the 
Indians. 

Senator  Brandeoee.  I  understood  that  it  was  your  present  pur- 
pose ultimately  to  present  some  proposition  to  Congress  looking  to 
the  utilization  of  that  land  that  would  be  better  for  them  than  for 
allotment  purposes. 

Secretary  Garfield.  Yes,  sir;  I  took  that  up  with  representa- 
tives of  the  Indians  when  I  was  in  Oklahoma  last  summer,  and  I 
discussed  it  with  various  Members  of  the  House  and  Senate,  my 
belief  being  that  that  area,  being  a  very  largely  wooded  area,  could 
be  sold  to  very  much  better  advantage  than  it  could  be  allotted,  and 
that  the  proceeds  of  sale  should  be  divided  among  the  persons  en- 
titled on  the  roll  and  that  they  would  get  more  out  of  it  than  they 
would  by  having  it  allotted  to  them  in  the  smaller  areas,  and  they 
then  disposing  of  it,  as  they  might  be  able^  to  in  small  amounts,  for 
the  timber  that  was  upon  it.  Now.  there  is  of  course  a  diversity  of 
opinion  as  to  that.  Some  of  the  Inaians  say,  "  We  would  rather  take 
it  and  have  it  wound  up:"  there  were  a  number  of  others  who  would 
say,  "  We  would  like  to  nave  it  handled  in  that  fashion,  just  exactly 
as  the  segregated  coal  area  has  been  handled.''  It  is  the  same  propo- 
sition of  the  segregated  coal  area.  I  have  discussed  that  very  fuUj 
with  the  representatives  of  the  two  nations  in  Oklahoma.  Tnere  is 
likewise  a  diversity  of  opinion  among  them  as  to  how  that  should  best 
be  handled,  whether  it  should  be  kept  and  leased  by  the  Federal  Govern- 
ment and  the  proceeds  of  the  leases  turned  over  to  the  Indians  in 
accordance  witn  whatever  law  Congress  might  pass,  or  whether  it 
should  be  sold,  either  to  the  State  or  to  private  parties,  or  whether  the 
improvements  and  the  surface  of  the  land  should  be  separated  from 
the  coal.  All  of  those  are  questions  which  I  have  felt  we  were  not 
ready  to  settle  at  this  time  as  well  as  we  could  settle  them  later. 

Senator  Brandeoee.  Can  you  give  the  committee  any  idea  about 
the  length  of  time  that  you  mean  to  indicate  by  the  use  of  the  word 
"ultimately"  as  to  this  forest  reserve) 


42  OPBNINQ  OF  BOLLS. 

Secretary  Oabfisld.  I  hope  by  the  time  that  Congress  gets  together 
next  year  that  we  will  have  this  question  of  litigation  out  of  tte  way 
80  we  wiU  know  where  we  stand  on  the  final  make-up  of  the  roll; 
that  then  we  will  have  fixed  the  number  of  the  people  and  the  names 
of  the  people  who  are  entitled  to  the  ultimate  distribution  of  the 
property.  We  will  then  know  a  great  deal  more  about  the  character 
of  tne  wood  and  timber  that  is  on  that  area,  and  we  can  then  make 
a  definite  recommendation  to  Congress  as  to  what  its  appraised  value 
should  be,  and  if  Congress  sees  fit  they  can  make  an  appropriation 
to  buy  it  from  the  Incuans  and  create  a  forest  reserve  of  it,  or,  if  the 
Indians  see  fit,  they  could  sell  the  land  in  a  lump,  either  to  individ- 
uals or  to  the  State.  A  great  portion  of  that  land  is  land  that  is  not 
fitted  for  homestead  or  agricultural  development,  and  if  an  Indian 
gets  160  or  360  acres,  or  whatever  it  may  be,  in  that  area,  he  will  be 
under  serious  disadvanta^  in  attempting  to  dispose  of  it. 

Senator  Bramdegeb.  ab  to  the  advice  tmtt  your  Assistant  Attomev- 
General  gives  you  as  to  your  exercise  of  the  (uscretion  to  withhold  tne 
land  from  allotment,  when  the  act  of  Congress  prescribes  that  you 
should  go  ahead  and  allot  it,  are  you  able  to  distmguish  between  the 
exercise  of  your  discretion  in  that  respect  and  the  suspension  of  an 
act  of  Congress  by  yout 

Secretary  Gabeield.  I  have  acted  in  that  matter  in  this  way,  that 
in  this  Question  the  Secretary  of  the  Interior,  as  guardian,  must  exer- 
cise ana  have  a  really  broader  discretion  than  he  would  have  under 
ordinary  circumstances.  I  do  not  find,  as  I  recall  the  act — and  there 
again  I  am  speakinp  without  having  it  before  me — that  there  is  a 
positive  provision  or  the  statute  that  requires  that  these  allotments 
be  made  at  any  given  time,  and  that  it  is  under  that  eeneral  provision 
that  the  Secretary  may  use  his  discretion.  Now,  if  in  some  way  I 
should  find  that  there  was  fraud  beinjj  perpetrated,  or  anything  of 
that  kind,  I  could  withhold  any  specific  allotment  for  that  reason. 

Senator  Brandegee.  I  think  you  could  undoubtedly  in  case  of 
fraud.  Mj^  recollection  about  this  case,  however,  is  that  Secretary 
Hitchcock  in  his  testimony  last  year  did  not  claim  that  there  was  any 
question  of  fraud  in  relation  to  this  particular  thing. 

Secretary  Garfield.  Not  at  all.  I  simply  refer  to  that  as  a  ques- 
tion of  discretion. 

Senator  Brandegee.  Now,  as  guardian,  do  you  consider  that  your 
Department — the  Government  being  guardian  of  the  Indian — has 
any  right  or  duty  as  guardian  except  as  Congress  authorizes  or  im- 


Secretary  Garfield.  Oh,  none  whatever.  It  comes  wholly  within 
the  Congressional  authority,  whatever  that  may  be.  I  think,  Senator, 
that  there  was  a  misapprehension  last  year,  although  I  have  not  roaa 
Secretary  Hitchcock's  testimony  before  the  committee  for  a  year;  but 
I  think  at  that  time  in  his  testimony  before  the  committee  it  was  sup- 
posed rather  that  this  was  a  withdrawal  under  the  forest  act,  which 
of  course  it  was  not.  There  was  no  attempt  to  create  a  national  for- 
est, or  a  forest  reserve,  and  that  was  a  misapprehension  that  is  found 
to  exist  in  the  minds  of  some  Members  of  Congress,  that  the  Secretary 
of  the  Interior  had  attempted  to  create  a  forest  reserve  out  of  this 
Indian  land.  Of  course  that  could  not  be  done,  because  as  I  under- 
stand the  Indian  title  there  it  is  quite  different  from  the  Indian  title 
under  the  reservations  outside  of  the  Indian  Territory. 
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^  Senator  Brandeqee.  There  was  no  confusion  in  my  mind  as  to  the 
situation  at  that  time,  though  I  think  you  are  correct  in  stating  that 
there  was  some  confusion  in  the  mind  of  the  Secretary  of  the  Interior 
and  some  of  the  witnej^ses.  You  claim,  as  I  understand  it,  that 
although  the  statute  makes  no  distinction  between  this  land  that  may 
ultimately  be  made  a  forest  reserve  there,  which  has  been  reserved 
from  allotment  or  at  least  upon  which  you  declined  to  entertain  a 
proposition  for  allotment. 

Secretary  Garfield.  Yes,  sir. 

Senator  Brandeqee.  And  the  other  land;  it  was  all  treated  the 
'same? 

Secretary  Garfield.  It  was  all  treated  the  same  under  the  statute, 
as  I  understand. 

Senator  Brandegee.  And  the  question  is  whether  Congress  con- 
templated when  it  threw  it  all  open  to  allotment  that  there  should  be  a 
continuous  process  of  allotment,  and  if  anv  person  did  apply  for 
allotment  on  this  tract  it  should  be  granted,  or  whether  you  could 
control  a  portion  of  it  and  make  an  allotment  upon  a  portion  of  it  as 
long  as  there  was  enough  land  there  to  allot  to  everybody.  Do  I 
state  your  position  correctly? 

Secretary  Garfield.  Yes,  sir;  that  is  correct;  and  I  think,  now 
that  you  have  referred  to  it,  that  that  was  the  stotcment  made — that 
certain  individuals  were  getting  Indians  to  choose  their  allotments 
over  in  that  area,  the  Indians  not  knowing  the  character  of  the  land 
and  supposing  they  were  getting  agricultural  land  and  then  finding 
that  they  had  nothing  but  timber  land,  and  then  the  persons  who  had 
induced  them  to  make  those  selections  had  attempted  to  purchase  it 
for  little  or  nothing. 

Senator  Owen.  To  take  the  timber  off  of  it? 

Secretary  Garfield.  Yes,  sir;  that  is  my  impression,  that  that 
was  a  leadmg  fact  that  made  the  Secretary  act. 

Senator  Brandegee.  I  just  want  to  ask  this,  because  I  had  for- 
gotten at  the  time  that  the  Senate^  had  passed  on  yesterday  a  resolu- 
tion asking  you  to  state  your  position  with  regard  to  this  matter,  and 
I  thought  perhaps  you  would  rather  do  it  now  than  have  a  formal 
examination  upon  the  matter. 

Secretary  Garfield.  Yes;  I  had  not  looked  this  matter  up,  not 
knowing  tnat  this  was  what  the  committee  wanted  to  know  about. 

Senator  Davis.  Mr.  Chairman,  it  is  very  near  the  time  when  we 
will  have  to  go  up  on  the  floor  of  the  Senate.  I  will  simply  ask  the 
Secretary  to  furmsh  the  committee  with  the  opinion  of  the  Attorney- 
General  on  the  question  of  striking  these  two  thousand  or  eighteen 
hundred  names  from  the  roll,  and  also  that  written  memorandum  as 
to  the  testimony  of  this  man  whom  he  has  named.  Mr.  Secretary, 
you  can  furnish  that,  can  you? 

Secretary  Garfield.  Yes,  sir;  I  can  furnish  that;  but  as  to  the 
dictated  memorandum  of  my  own,  regarding  Mr.  Rosenwinkle^s 
statement,  I  shall  not  furnish  that,  as  it  is  my  personal  memorandum, 
dictated  at  the  time,  and  for  the  reason  stated  on  wliich  I  have  de- 
clined to  furnish  that  memorandum  to-day,  as  I  have  likewise 
declined  to  state  what  Mr.  Rosenwinkle  said  to  me. 

Senator  Davis.  I  beg  pardon;  the  notes  of  the  stenographer  will 
show  that  you  told  the  committee  that  you  could  and  would  furnish 
that  memorandum. 
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The  Chatrmaw.  Oh,  no,  Senator  Davis. 

Senator  Dayib.  He  decUned  to  state  who  it  was. 

Senator  Ddlon.  I  would  like  to  ask  Senator  Davis  whether  he 
would  like  to  have  a  purely  hearsay  matter  go  into  this  record, 
when  the  Secretary  of  the  Interior  has  expressly  stated  that  the  man 
has  given  no  foundation  for  his  story;  that  it  was  mere  rumor,  and 
that  ne  refused  to  back  it  up  with  his  own  statement. 

Senator  Davis.  I  understand;  but  I  understood  the  Secretary  to 
state  further  that  he  furnished  the  names  of  persons  who  could  ^ve 
the  information,  and  that  he  did  not  in  every  case  look  up  the  parties. 

Mr.  MoCdmbeb.  Mr.  Chairman,  I  do  not  think  that  we  ought  to 
make  a  public  record  of  an  unvenfied  statement  which  reflects  upon 
the  dbaracter  of  men  who  can  not  be  here  to  defend  themselves. 

Senator  Dixon.  I  should  object  to  its  going  in,  certainly. 

Senator  Davis.  I  have  been  a  prosecuting  officer,  and  I  know 
there  are  plenty  of  people  who  wilt  jgive  information  touching  mat- 
ters that  can  be  sutetantiated  by  otner  people  that  they  themselves 
will  not  verify. 

The  Chatrman.  Senator  Davis,  let  me  suggest  that  the  Secretary 
has  j>aMed  upon  that  matter  now.  If  the  conunittee  desires  to  disk 
euss  it  before  action  we  ought  to  do  it  in  private  session. 

Senator  Davis.  I  have  no  further  question  to  ask.  Mr.  Secretary, 
you  will  furnish  the  opinion  of  the  Attomey-Greneralt 

Secretary  Oabfibld.  Of  course.  With  all  due  courtesv  to  the 
committee,  I  think  the  committee  will  appreciate,  as  has  been 
expressed  here,  that  I  ought  not  to  repeat  m  this  case,  any  more 
than  in  other  cases,  the  rumors  that  are  stated  to  me  regarding  public 
officials.  If  I  were  willing  to  rehash  the  stories  that  are  brought  to 
me  about  many  men  in  pubUc  life  it  would  simply  mean  the  giving 
of  the  veriest  trash  and  the  charging  of  various  tilings  against  many 
individuals. 

Senator  Davis.  To  be  entirely  frank  with  you,  and  as  that  is  going 
into  the  record,  the  fact  that  you  refused  to  ^ve  it  will  not  prevent 
my  making  the  statement  upon  the  floor  of  the  Senate. 

Secretary  Gabfield.  I  do  not  object  to  that  in  the  slightest.  I 
am  simply  giving  you  mv  reasons  for  refusing. 

Senator  Davis.  I  shall  go  further  and  state  what  you  told  me,  as 
a  member  of  this  committee,  was  in  that  statement. 

Secretary  Garfield.  The  Senator  is  at  liberty  to  state  anything 
he  pleases  on  the  floor  of  the  Senate. 

Secretary  Garfield  was  here  excused.) 

8TATEXEHT  OF  WILLIAM  E.  HABK. 

William  R.  Habb,  being  first  duly  sworn  by  the  chairman,  testified 
as  follows: 

Senator  Davis.  Please  give  your  full  name. 

Mr.  Habb.  William  R.  Uarr. 

Senator  Davis.  What  is  your  present  occupation? 

Mr.  Habb.  Special  assistant  to  the  Attomey-Greneral. 

Senator  Davis.  As  assistant  to  the  Attorney-General,  did  you  pre- 
pare the  opinion  in  what  is  known  as  the  Thompson-Goldsby  cases, 
which  resulted  in  the  Secretary  of  the  Interior  striking  the  names  of 
some  1,800  or  2,000  Choctaws  and  Chickasaws  from  the  tribal  roll 
after  they  had  been  finally  approved  by  himt 
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Mr.  Harr.  As  special  assistant  to  the  Attome^-Gteneral  I  assisted 
the  Attorney-General  in  the  ^preparation  of  the  opinion  rendered  Feb- 
ruary 19,  1907,  in  the  case  of  WiUiam  C.  Thompson  and  others,  and 
not  John  T.  Goldsby,  to  the  Secretary  of  the  Interior. 

Senator  Davis,  tinder  which  opinion  §ome  1,800  or  2,000  Choc- 
taws  and  Chickasaws  were  stricken  from  the  rolls  after  the  roUs  had 
been  completed  by  the  Secretary  of  the  Interior. 

Mr.  Harr.  I  imderstand  from  careful  inquiry  iipon  the  subject  and 
my  own  personal  investigation  that  about  four  or  nve  hundred  persons 
were  stncken  from  the  rolls  in  consequence  of  that. 

Senator  Davis.  Four  or  five  hundred? 

Mr.  Harr.  Yes,  sir. 

Senator  Davis.  Choc  taws  and  Chickasaws? 

Mr.  Harr.  Choctaws,  Chickasaws,  and  Creeks. 

Senator  Davis.  Do  you  speak  advisedly  about  that,  or  do  you  sim- 
ply speak  from  hearsay? 

Mr.  Harr.  I  speak  from  information  I  have  received  from  persons 
at  the  Interior  Department  as  to  some  of  these  matters. 

Senator  Davis.  You  do  not  pretend  that  your  information  as  to  the 
number  stricken  is  correct,  do  you? 

Mr.  Harr.  Only  as  I  have  been  informed  and  from  the  fact 

Senator  Davis.  Very  well;  we  will  get  that  from  somebody  else. 
Did  you  in  preparing  the  opinion  of  the  Attorney-General,  or  m  con- 
sulting with  him  in  the  preparation  of  that  opinion,  advise  with  and 
incorporate  therein  the  views  of  Mansfield,  McMurray  &  Cornish? 

Mr.  Harr.  No,  sir. 

Senator  Davis.  Did  you  not  advise  with  Mansfield,  McMurray  & 
Cornish  as  to  their  views  as  to  the  rights  of  these  people  before  pre- 
paring that  opinion? 

Mr.  Harr.  Mr.  Cornish  was  at  the  Department  several  times  and  I 
had  some  general  talks  with  him  on  the  subject  with  a  view  of  ascer- 
taining more  particularly  the  law  and  advising  myself  in  the  prepara- 
tion 01  the  opinion,  but  not  for  the  purpose  of  embodying  any  views 
of  Mr.  Comisn. 

Senator  Davis.  Mr.  Cornish  was  one  of  the  attorneys  whose  duty 
it  was  to  keep  people  off  of  the  roll,  was  it  not,  before  the  citizenship 
court  of  the  Territory? 

Mr.  Harr.  I  understood  that  he  was  anxious  to  get  the  people  off; 
yes,  sir. 

Senator  Davis.  Do  you  not  know  that  that  was  what  he  was  em- 
ployed for? 

Mr.  Harr.  I  know  the  capacity  in  which  he  was  employed;  yes,  sir. 

Senator  Davis.  Was  not  that  it? 

Mr.  Harr.  He  was  employed  to  represent  the  Choctaw  and  Chicka- 
saw nations,  and  to  prevent  persons  from  unfairly  getting  on  the  roll. 

Senator  Davis.  I  say,  during  the  preparation  of  this  opinion,  or 
the  consultations  between  yourself  and  the  Attorney-General  in  pre- 
paring it,  did  you  not  have  freauent  conferences  with  Mr.  Cornish 
with  reference  to  his  idea  of  the  law  in  relation  to  the  rights  of  these 
people? 

Mr.  Harr.  I  discussed  the  matter  with  Mr.  Cornish  when  the  mat- 
ter was  in  my  charge,  with  a  view  of  informing  myself  as  to  what  his 
views  were  on  the  suDJect ;  yes,  sir. 

Senator  Davis.  Did  you  incorporate  his  views  in  that  opinion? 

Mr.  Harr.  No,  sir;  1  incorporated  my  own  views. 
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Senator  Davis.  Did  you  incoiporate  your  own  views  as  cmning 
from  Ifr.  Comishf 

Mr.  Hahb.  No,  sir. 

Senator  Davis.  Were  your  views  the  same  as  Cornish's  views! 

Mr.  Hahb.  I  could  not  say  as  to  all  matters;  it  might  have  been  as 
to  some  matters. 

Senator  Davis.  Did  you  agree  with  Cornish  in  the  matter! 

Mr.  Habb.   Ad  to  some  matters^,  after  full  investigation  into  the 
matter,  I  reached  the  same  conclusion  and  as  to  others  I  did  not. 
*   Senator  Davis.  ^  Now,  in  some  matters  you  reached  the  same  con- 
clusion that  Comidi  reached.    How  long  have  you  been  practicing 
law,  Mr.  Harr! 

Mr.  Habb.  WeU  J[  was  admitted  to  the  bar  in  1896. 

Senator  Davis.  IMd  you  ever  really  practice  law! 

Mr.  Habb.  I  have  practiced  to  some  extent;  I  have  been  con- 
nected with  the  practice  of  law  in  various  capacities  ever  since  I 
graduated. 

Senator  Davis.  From  what  school  did  you  graduate! 

Mr.  Habb.  The  Georgetown  Law  School. 

Senator  Davis.  A  httle  school  right  dose  here  in  the  city. 

Mr.  Habb.  Yes,  sir. 

Senator  Davis.  You  graduated  from  the  Greorgetown  Law  School. 
Did  you  reslly  ever  try  a  lawsuit  in  your  life! 

Mr.  Habb.  I  have  assisted  in  the  trial  of  cases. 

Senator  Davis.  I  am  asking  vou  if  you,  personally,  individually, 
ever  tried  a  lawsuit  in  your  life  oefore  a  court. 

Mr.  Habb.  I  have :  1  have  assisted,  as  I  say. 

Senator  Davis.  On,  I  understand  that  you  have  assisted,  but  did 
you  ever  try  a  case  yourself ,  alone,  single-handed,  unattendea,  and  un- 
assisted by  anybody  else? 

Mr.  Habb.  No,  sir. 

Senator  Davis.  In  what  capacity  have  you  assisted  in  the  trial  of 
lawsuits! 

Mr.  Habb.   I  have,  since  I  have  been  in  the  Department 

Senator  Davis.  I  am  asking  you  about  the  trying  of  suits  in  court. 

Senator  Dixon.  I  insist  that  the  witness  ought  to  be  allowed  to 
answer.     You  are  trying  evidently  to  test  his  legal  capacity. 

Senator  Davis.  I  am  trying  to  find  out  the  capacity  of  this  witness 
as  a  lawyer. 

Senator  Bbow^.  Does  that  help  the  Indians  or  hurt  them! 

Senator  Davis.  It  will  help  them  a  whole  lot  to  find  out  whether  he 
has  the  le^al  ability  to  stnke  2,000  names  off  the  rolls.  In  what 
capacity  did  you  ever  try  a  lawsuit  in  the  court? 

Mr.  Habb.  I  assisted,  as  I  started  to  say,  some  of  the  Assistant 
Attorneys-General  in  the  cases  that  were  in  the  courts. 

Senator  Davis.  But  to  go  before  a  court  or  a  jury — ^you  know  what 
a  real  lawsuit  is! 

Mr.  Hahb.  Yes,  sir;  of  course. 

Senator  Davis.  You  never  have  figured  in  that? 

Mr.  Harr.  I  never  have  had.  My  lej^al  practice  has  neen  more 
confined  to  the  departmental  work. 

Senator  Davis.  That  is  what  I  thought. 

Senator  Brandeoee.  Did  you  cooperate  with  anybody  else  in  the 
preparation  of  this  opinion  of  the  Attorney-General's  Office,  or  was 
it  left  to  you  entirely! 
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Mr.  Hark.  It  was  left  to  me  and  the  Attorney-General.  The 
Attorney-General  had  a  good  deal  personally  to  do  with  the  prepara- 
tion of  the  opinion. 

Senator  Brandeqee.  Who  is  it  signed  by? 

Mr.  Harr.  It  was  signed  by  the  Attorney-General,  Mr.  Bonaparte. 

Mr.  Brandeoee.  Did  he  approve  of  it? 

Mr.  Harr.  Yes,  sir. 

Mr.  Brandeoee.  Did  he  read  it  over  before  he  signed  it? 

Mr.  Harr.  Yes,  sir;  he  wrote  a  large  portion  of  it  himself.  On 
one  proposition  he  disagreed  with  me  and  wrote  that  himself. 

Senator  Brandeoee.  Did  you  consult  with  any  other  lawyers  who 
were  interested  in  the  question  about  which  the  opinion  was  written 
except  Mr.  Cornish? 

Mr.  Harr.  No,  sir;  only  Cornish. 

Senator  Brandeoee.  No  lawyer  who  represented  the  opposite 
views? 

Mr.  Harr.  No,  sir. 

Senator  Davis.  Were  you  aware  of  all  the  facts  in  connection  with 
this  case  when  you  assisted  in  the  preparation  of  tliis  opinion? 

Mr.  Harr.  I  could  not  say  that  1  was  aware  of  all  the  facts.  I  was 
aware  of  the  circumstances. 

Senator  Davis.  To  be  more  specific,  did  you  know  that  allotment 
certificates  and  patents  had  been  issued  to  these  people  when  you 
wrote  this  opinion,  or  assisted  in  writing  it? 

Mr.  Harr.  No,  sir;  the 

Senator  Davis.  Just  answer  the  question. 

Mr.  Harr.  I  could  state  very  shortly  and  clearly  what  those  cir- 
cumstances were. 

Senator  Davis.  I  would  rather  that  you  would  answer  that  ques- 
tion first,  and  then  state  anything  you  wish.  Do  you  know  whether 
or  not  patents  or  certificates  were  issued? 

Mr.  Harr.  No,  sir;  I  did  not. 

Senator  Dixon.  Now  go  ahead  with  your  answer. 

Mr.  Harr.  Well,  the  conditions  or  circumstances  under  which  the 
opinion  was  rendered  were  somewhat  peculiar.  The  Secretary  of  the 
Interior  was  directed  by  the  President  to  send  this  case  to  the  Attor- 
ney-General for  his  opinion,  and  the  Attorney-General  sent  the  rec- 
ords in  the  case  over  to  the  Department  without  any  statement  other 
than  that  they  were  the  records  in  this  case. 

The  Chairman.  Do  you  not  mean  that  the  Department  sent  them 
over  to  your  office? 

Mr.  Harr.  1  mean  that  the  Secretary  of  the  Interior  sent  them  over 
to  the  Department  of  Justice.  The  papers  simply  showed  that  these 
cases  were  pending  before  the  Interior  Departoent,  and  it  did  not 
appear  from  the  records  in  these  cases  that  the  parties  were  upon  the 
finally  approved  rolls  of  the  Five  Civilized  Tribes,  nor  did  it  appear 
that  allotment  certificates  or  patents  had  been  issued  in  any  of  the 
particular  cases  that  these  cases  referred  to.  The  Attorney-General 
simply  passed  upon  the  cases  presented  and  the  questions  presented 
by  the  record  as  transmitted  by  the  Secretary  of  the  Interior.  He 
did  not  consider  the  question  as  to  whether  the  approval  of  the 
Secretary  of  the  Interior  was  final,  because  that  question  was  not  pre- 
sented by  that  record  and  was  something  entirely  outside  of  his  opin- 
ion. As  I  stated,  he  simply  passed  upon  the  case  as  presented  by 
the  record  transmitted  to  him  upon  these  individual  c%sft»^  «xA^<^>afc 
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alone,  and  rendered  his  opinion  thereon  and  sent  it  back  to  the  Sec- 
retary of  the  Interior. 

Senator  Davis.  Now,  as  a  lawyer,  and  did  you  not  know  at  the 
time  that  a  certificate  of  allotment  or  a  patent  could  not  be  set  aside 
or  canceled  by  the  Secretary  of  the  Interior;  that  it  took  a  judicial 
determination  to  do  that? 

Mr.  Hare.  Well,  I  did  not  know  at  the  time,  and  I  do  not  know 
that  I  know  now.  The  question,  as  I  say,  was  not  before  the  Attor- 
ney-General at  the  time. 

Senator  Davis.  You  do  not  know  whether  or  not  the  Secretary  of 
the  Interior  could  not  cancel  a  certificate  or  an  allotment? 

Mr.  Harr.  I  know  that  the  Secretary  of  the  Interior  had  no  author- 
ity under  the  decisions  to  set  aside  a  patent  after  it  had  been  recorded, 
and  in  this  instance  the  laws  of  Congress  provide  that  title  should  pass 
upon  the  recording  of  the  patent  in  the  office  of  the  Commissioner  of 
the  Five  Civilized  Tribes.  The  question  as  to  whether  an  allotment 
certificate  could  be  set  aside  or  not  is  a  much  nicer  one,  and  opinions 
may  differ  on  that. 

Senator  Davis.  Are  you  in  charge  of  any  of  the  suits  in  mandamus 
now  pending  in  the  district  court  or  the  Supreme  Court  of  the  United 
States? 

Mr.  Harr.  I  am,  with  Assistant  Attorney-General  Sanford. 

Senator  Davis.  In  those  cases  that  are  pending  in  St.  Louis? 

Mr.  Harr.  No,  sir;  those  cases  that  are  here  in  the  District  of 
Columbia. 

Senator  Davis.  Have  you  informed  the  Attorney-General,  the 
Secretary  of  the  Interior,  or  any  other  official  or  person  that  it  was 
useless  to  appeal  those  suits;  that  it  would  be  impossible  to  reverse  the 
judgment  of  the  lower  court? 

Mr.  Hark.  I  do  not  know  whether  I  have  or  not;  I  do  not  think 
I  informed  the  Attorney-General  personally,  but  after  the  decision  of 
the  supreme  court  of  the  District  of  Columoia  in  what  is  known  as  the 
Goldsby  case,  the  first  case,  I  talked  with  Mr.  Sanford,  the  Assistant 
Attorney-General,  about  the  matter,  and  was  disinclined  myself 
personally — after  that  case  had  gone  to  the  court  of  appeals  and  was 
decided  by  the  court  of  appeals  adversely  to  the  Government — I  was 
disinclined  myself  at  that  time  to  take  any  further  appeal,  as  I 
thought  the  case  was  properly  decided. 

Senator  Davis.  Did  you  not  so  advise  the  Secretary  of  the  Interior? 

Mr.  Harr.  No,  sir;  the  Attorney-General  communicated,  I  think, 
with  the  Secretary  of  the  Interior  and  expressed  the  view  that  the 
cases  ought  to  be  appealed. 

Senator  Davis.  The  Attorney-General  expressed  the  view  that  the 
cases  ought  to  be  appealed? 

Mr.  Harr.  Yes,  sir. 

Senator  Davis.  Do  you  not  recall,  upon  refreshing  your  memory  a 
little,  that  the  opinion  of  the  Attorney-General  to  the  Secretary  of  the 
Interior  was  just  to  the  contrary;  that  the  cases  ought  to  be  dis- 
missed and  that  they  could  not  be  maintained? 

Mr.  Harr.  No,  sir;  I  am  very  positive  that  it  was  not  that  way. 

(Without  concluding  the  examination  of  the  witness,  at  12  o'clock 
m.,  the  committee  aajoumed  until  Saturday,  May  2,  1908,  at  10 
o'clock  a.  m.) 
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Committee  on  Indian  Affairs, 

United  States  Senate, 

May  2,  1908. 
The  committee  met  at  10  o'clock  a.  m. 
^  Present:  Senators  Clapp  (chairman),  Sutherland,  Brandegee,  Cur- 
tis, Brown,  Dixon,  Stone,  Davis,  and  Paynter. 

STATEMENT  OF  HON.  JAMES  B.  OABFIELD— Besumed. 

Senator  Davis.  Mr.  Secretary,  I  just  want  to  ask  you  a  question 
or  two.  I  asked  you  on  your  former  examination  to  jgive  to  the 
committee  the  letter  of  Mr.  Bonaparte,  with  the  advice  from  his 
office  relating  to  the  dismissal  of  these  cases  which  had  been  stricken 
from  the  roUs  by  Secretary  Hitchcock.  Will  you  please  file  those 
with  the  reporter? 

Secretary  Garfield.  I  have  here  a  copv  of  the  letlfer  of  Decern- 
be  12,  1907,  from  the  Attorney-General,  Mr.  Bonaparte,  addressed 
to  the  Secretary  of  the  Interior. 

Senator  Davis.  You  need  not  read  it;  you  can  just  file  it  with  the 
stenographer.  Does  that  letter  state  to  you  that  it  is  not  necessary 
to  Dress  those  appeals? 

Secretary  Garfield.  No,  sir;  it  does  not. 

Senator  Davis.  You  stated  the  other  day  that  you  had  such  a 
letter. 

Secretary  Garfield.  I  said  I  thought  there  was  a  difference  of 
opinion  between  the  Departments.  I  said  that  I  did  not  know  what 
the  contents  of  the  letter  from  the  Attorney-General  were. 

The  correspondence  is  as  follows: 

Office  of  the  Attorney-General, 
Washington,  D.  C,  December  12,  1907. 
The  honorable  the  Secretary  of  the  Interior. 

Sir:  I  have  the  honor  to  advise  you  that,  in  the  appeal  taken  by  you  in  the  John 
E.  Goldsby  case  from  the  order  of  the  supreme  court  of  the  District  of  Columbia 
granting  a  writ  of  mandamus  compelling  you  to  erase  the  marks  made  by  y;our  prede- 
cessor from  the  approved  rolls  of  the  members  of  the  Choctaw  Nation  striking  peti- 
tioner's name  therefrom,  and  to  restore  his  name  to  the  rolls,  the  court  of  appeals 
for  the  District  has  affirmed  the  order  in  a  written  opinion,  a  copy  of  which  I  inclose 
herewith. 

In  the  supreme  court  of  the  District  Judge  Wright's  opinion  was  based  entirely 
on  the  point  of  want  of  notice  to  Goldsby  before  his  name  was  stricken  from  the  rolls, 
while  the  precise  point  of  the  decision  in  the  court  of  appeals  is  that  your  predecessor 
was  not  authorizea  to  strike  the  name  from  the  rolls  at  the  time  and  in  the  manner  in 
which  he  did  (that  is  to  say,  on  the  last  day  on  which  the  time  for  makine  up  the  rolls 
expired  and  without  notice).  The  language  of  the  opinion  is  in  many  places  broader 
than  this,  and  indicates  the  view  of  the  court  that  when  any  one  of  the  partial  rolls 
had  once  been  approved  by  the  Secretary  such  action  became  final,  and  he  had 
thereafter  no  authority  to  strike  a  name  from  the  approve  xuVVa. 
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alone,  and  rendered  his  opinion  thereon  and  sent  it  back  to  the  Sec- 
retary of  the  Interior. 

Senator  Dayis.  Now,  as  a  lawyer,  and  did  you  not  know  at  the 
time  that  a  certificate  of  allotment  or  a  patent  could  not  be  set  aside 
or  canceled  by  the  Secretary  of  the  Interior;  that  it  took  a  judicid 
determination  to  do  that? 

Mr.  Habb.  Well,  I  did  not  know  at  the  time,  and  I  do  not  know 
that  I  know  now.  The  question,  as  I  say,  was  not  before  the  Attor- 
ney-General at  the  time. 

Senator  Dayis.  You  do  not  know  whether  or  not  the  Secretary  of 
the  Interior  could  not  cancel  a  certificate  or  an  allotment? 

Mr.  Hasb.  I  tmow  that  the  Secretary  of  the  Interior  had  no  author- 
ity under  the  decisions  to  set  aside  a  patent  after  it  had  been  recorded, 
and  in  this  instance  the  laws  of  Congress  provide  that  title  should  pass 
upon  the  recording  of  the  patent  in  the  ofiice  of  the  Commissioner  of 
tioe  Five  Civilized  Tribes.  The  question  as  to  whether  an  allotment 
certificate  could  be  set  aside  or  not  is  a  much  nicer  one,  and  opinions 
mav  differ  on  that. 

senator  Davis.  Are  you  in  charge  of  any  of  the  suits  in  mandamus 
now  pending  in  the  district  court  or  the  Supreme  Court  of  the  United 
States! 

Mr.  Habb.  I  am,  with  Assistant  Attorney-General  Sanford. 

Senator  Davis.  In  those  cases  that  are  pending  in  St.  Louis! 

Mr.  Habb.  No,  sir;  those  cases  that  are  here  in  the  District  of 
Columbia. 

Senator  Davis.  Have  you  informed  the  Attorney-General,  the 
Secretary  of  the  Interior,  or  any  other  official  or  person  that  it  was 
useless  to  appeal  those  suits;  that  it  would  be  impossible  to  reverse  the 
judgment  of  the  lower  court? 

Mr.  Hark.  I  do  not  know  whether  I  have  or  not;  I  do  not  think 
I  informed  the  Attorney-General  personally^  but  after  the  decision  of 
the  supreme  court  of  the  District  of  Columbia  in  what  is  known  as  the 
Goldsby  case,  the  first  case,  I  talked  with  Mr.  Sanford,  the  Assistant 
Attomev-General,   about  the  matter,   and  was  disinclined  myself 

Sersonally — after  that  case  had  gone  to  the  court  of  appeals  and  was 
ecided  by  the  court  of  appeals  adversely  to  the  Govermnent — I  was 
disinclined  myself  at  that  time  to  take  any  further  appeal,  as  I 
thought  the  case  was  properly  decided. 

Senator  Davis.  Did  you  not  so  advise  the  Secretary  of  the  Interior? 

Mr.  Harr.  No,  sir;  the  Attorney-General  communicated,  I  think, 
with  the  Secretary  of  the  Interior  and  expressed  the  view  that  the 
cases  ought  to  be  appealed. 

Senator  Davis.  The  Attorney-General  expressed  the  view  that  the 
cases  ought  to  be  appealed? 

Mr.  Harr.  Yes,  sir. 

Senator  Davis.  Do  you  not  recall,  upon  refreshing  your  memory  a 
little,  that  the  opinion  of  the  Attorney-General  to  the  Secretary  of  the 
Interior  was  just  to  the  contrary;  that  the  cases  ought  to  be  dis- 
missed and  that  they  could  not  oe  maintained? 

Mr.  Habb.  No,  sir;  I  am  very  positive  that  it  was  not  that  way. 

(Without  concluding  the  examination  of  the  witness,  at  12  o'clock 
m.,  the  committee  adjourned  until  Saturday,  May  2,  1908,  at  10 
o'clock  a.  m.) 
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Committee  on  Indian  Affairs, 

United  States  Senate, 

May  2,  1908. 
The  committee  met  at  10  o'clock  a.  m. 
^  Present:  Senators  Clapp  (chairman),  Sutherland,  Brandegee,  Cur- 
tis, Brown,  Dixon,  Stone,  Davis,  and  Paynter. 

STATEMENT  OF  HON.  JAMES  B.  OABFIELD— Besumed. 

Senator  Davis.  Mr.  Secretary,  I  just  want  to  ask  you  a  question 
or  two.  I  asked  you  on  your  former  examination  to  give  to  the 
committee  the  letter  of  Mr.  Bonaparte,  with  the  advice  from  his 
office  relating  to  the  dismissal  of  these  cases  which  had  been  stricken 
from  the  rolls  by  Secretary  Hitchcock.  Will  you  please  file  those 
with  the  reporter? 

Secretary  Garfield.  I  have  here  a  copv  of  the  letlfer  of  Decem- 
be  12,  1907,  from  the  Attorney-General,  Mr.  Bonaparte,  addressed 
to  the  Secretary  of  the  Interior. 

Senator  Davis.  You  need  not  read  it;  you  can  just  file  it  with  the 
stenographer.  Does  that  letter  state  to  you  that  it  is  not  necessary 
to  press  those  appeals? 

Secretary  Garfield.  No,  sir;  it  does  not. 

Senator  Davis.  You  stated  the  other  day  that  you  had  such  a 
letter. 

Secretary  Garfield.  I  said  I  thought  there  was  a  difference  of 
opinion  between  the  Departments.  I  said  that  I  did  not  know  what 
the  contents  of  the  letter  from  the  Attorney-General  were. 

The  correspondence  is  as  follows : 

Office  of  the  Attornby-Gbnbral, 
WoMngtoriy  D.  C,  December  12,  1907. 
The  honorable  the  Secretary  of  the  Interior. 

Sir:  I  have  the  honor  to  advise  you  that,  in  the  appeal  taken  by  you  in  the  John 
E.  Goldsby  case  from  the  order  of  the  siiprenie  court  of  the  District  of  Columbia 
granting  a  writ  of  mandamus  compelling  you  to  erase  the  marks  made  by  your  prede- 
cessor from  the  approved  rolls  of  the  members  of  the  Choctaw  Nation  striking  peti- 
tioner's name  therefrom,  and  to  restore  his  name  to  the  rolls,  the  court  of  appeals 
for  the  District  has  affirmed  the  order  in  a  written  opinion,  a  copy  of  which  I  inclose 
herewith. 

In  the  supreme  court  of  the  District  Judge  Wright's  opinion  was  based  entirely 
on  the  point  of  want  of  notice  to  Goldsby  before  his  name  was  stricken  from  the  rolls, 
while  the  precise  point  of  the  decision  in  the  court  of  appeals  is  that  your  predecessor 
was  not  authorized  to  strike  the  name  from  the  rolls  at  the  time  and  in  the  manner  in 
which  he  did  (that  is  to  say,  on  the  last  day  on  which  the  time  for  makine  up  the  rolls 
expired  and  without  notice).  The  language  of  the  opinion  is  in  many  places  broader 
than  this,  and  indicates  the  view  of  the  court  that  when  any  one  of  the  partial  rolls 
had  once  been  approved  by  the  Secretary  such  action  bec^arae  final,  and  he  had 
thereafter  no  authority  to  strike  a  name  from  the  approved  rolls. 
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The  langua^  of  the  opinion  of  the  court  of  appeak,  in  many  places,  goes  further 
than  the  precise  facts  in  the  Goldshr  case,  and  if  the  broad  expressions  of  opinion 
which  it  contains  are  carried  to  their  logical  conclusions,  this  mi^ht  result  in  restoring 
to  the  loUs  all  persons  whose  names  have  been  at  any  time  stncken  therefrom  after 
they  had  once  been  approved;  although  if  such  persons  have  been  stricken  from  the 
tolls  alter  a  hearinff  and  before  any  payments  had  been  made  to  them  or  certificates 
(rf  allotments  issuea  or  their  enroUment  in  any  way  treated  as  final  by  the  Interior  De- 
partment, very  different  questions  would  anse  from  those  involved  in  the  Goldsby 
case.  You  are  advind,  os  course  that,  by  reason  of  stipulations  which  have  been 
entered  into  in  the  other  cases  now  pending  in  the  supreme  court  of  the  District, 
final  judgments  will  be  entered  in  those  cases  in  accordance  with  the  decision  in  the 
Goldsby  case,  if  acquiesced  in. 

I  shall  be  glad  if  you  will  advise  me  whether  it  is  your  wish  that,  under  the  circum- 
stances, an  appeal  should  be  taken  in  the  Goldsby  case.  In  my  opinion,  if  the  said 
appecd  shall  be  taken,  it  is,  on  the  whole,  probable  that  the  Supreme  Court  will  aflSrm 
we  judgments  of  the  two  lower  courts  in  this  particular  case;  provided  the  court  shall 
hold  that  the  tribunals  in  question  were  authorized  to  entertam  the  suit  in  its  present 
form.  There  is  room,  however^  for  very  grave  doubts  as  to  their  jurisdiction.  I  think 
it  may  be  possible  that  you  will  consiaer  it  of  suflident  importance  to  have  the  law, 
both  as  to  me  rights  of  alleged  Indians  enrolled  as  citizens  of  the  tribes  and  as  to  the 
power  of  the  courts  to  control  your  action  with  respect  to  matters  of  enrollment  by 
mandamus,  definitely  settled  to  justify  an  appeal  without  regard  to  the  probabilities 
of  success. 

Very  respectfully,  Charlss  J.  Bonapabtb, 

AUomey-OeneraL 

Senator  Dayis.  What  did  he  say  upon  that  subjectt 
Secretary  Garfield.  In  this  letter  ne  says: 

I  shall  be  glad  if  you  will  advise  me  whether  under  the  circumstances  an  appeal 
riiould  be  taken  in  tlie  Goldsby  case.  In  my  opinion,  if  the  said  appeal  shall  be  taken, 
it  is.  on  the  whole,  probable  that  the  Supreme  Court  will  aflizm  the  judgment  of  the 
two  lower  courts  in  this  particular  case 

Senator  Davis.  That  is  against  the  Department! 
Secretary  Gabfibld.  That  is  against  the  Department.    He  says 
further: 

Provided  the  court  shall  hold  that  the  tribunals  in  question  were  authorized  to  enter- 
tain the  suit  in  its  present  form;  there  is  room,*however,  for  ver>'  grave  doubts  as  to 
their  jurisdictionf  I  think  it  may  be  possible  that  you  will  consider  it  of  sufficient 
importance  to  have  the  law,  both  as  to  the  rights  of  alleged  Indians  enrolled  as  citizens 
of  the  tribes  and  as  to  the  power  of  the  courts  to  control  your  action  with  respect  to 
matters  of  enrollment  by  mandamus,  definitely  settled,  to  justify  an  appeal  without 
regard  to  the  probabilities  of  success. 

The  Chairman.  The  letter  will  be  received  in  evidence  and  prop- 
erly marked. 

Secretary  Gabfield.  Mr.  Chairman,  I  wish  to  submit,  in  connec- 
tion with  the  letter  from  the  Attorney-General  which  has  been  read, 
a  copy  of  a  letter  which  the  Acting  Secretary  of  the  Department  of  the 
Intonor  sent  in  answer  to  that  letter,  dated  December  23,  1907. 

The  letter  referred  to  is  as  follows: 

Department  op  the  Interior, 

WashingUmf  December  23 ^  1907, 
The  Attornbt  General. 

Sir:  I  am  in  receipt  of  your  communication  of  the  12th  instant,  inclosing  copy  of  the 
written  opinion  rendered  by  the  court  of  appeals  for  the  District  of  Columbia  in  the 
John  E.  Goldsby  case,  and  asking  to  be  advised  whether  it  is  my  wish  that,  under  the 
circumstances,  an  appeal  should  do  taken  therein. 

I  think,  as  suggested  bv  you,  that  it  is  highly  important  the  questions  invol  v(>d,  both 
as  to  the  rights  ot  alleged  Indians  enrolled  as  citizens  of  the  Five  Civilized  Tribos  and 
as  to  the  power  of  the  courts  to  control  the  action  of  the  Secretary  of  the  Interior  in 
respect  of  matters  of  enrollment,  shall  be  definitely  settled.  I  therefore  very  much 
desire  that  an  appeal  be  taken  in  this  case. 

Very  respectfully,  Frank  Pierce, 

Acting  Secretary. 
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Secretary  Garfield.  I  also  submit  a  copy  of  a  letter  from  H.  M. 
Hoyt,  Acting  Attorney-General,  in  response  to  the  letter  which  1  have 
just  offered  under  date  of  December  27,  1907. 

The  letter  referred  to  is  as  follows: 

Department  of  Justice, 
Washington,  December  27, 1907. 
The  honorable  the  Secretary  op  the  Interior. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  23d  instant 
in  reference  to  the  John  E.  Goldsby  case,  and,  in  accordance  with  the  desire  which 
you  express,  the  case  will  be  taken  to  the  Supreme  Ck)urt. 
Respectfully, 

H.  M.  Hoyt,  Acting  Attomey-Cenerdl. 

Senator  Davis.  Does  not  that  letter  to  you  say  that  it  is  probable 
that  the  Supreme  Court  will  affirm  the  decisions  of  the  courts? 

Secretary  Garfield.  The  language  of  the  letter  speaks  for  itself. 

Senator  Davis.  Just  answer  the  question.  You  certainly  can 
answer  what  the  letter  says. 

Secretary  Garfield.  The  letter  says: 

In  my  opinion,  if  the  said  appeal  shall  be  taken,  it  ia.  on  the  whole,  probable  that 
the  Supreme  Court  will  afHrm  the  judgments  of  the  two  lower  courts  in  tnis  particular 
case. 

Senator  Davis.  And  that  particular  case  is  a  test  case,  is  it? 

Secretary  Garfield.  That  is  one  of  the  classes  of  cases  brought. 
It  is  the  case  of  Jolm  E.  Goldsby. 

Senator  Davis.  The  Goldsby  case  is  a  test  case,  is  it  not? 

Secretary  Garfield.  There  are  several  of  them. 

Senator  Davis.  But  that  is  one  of  them,  is  it  not? 

Secretarv'  Garfield.  It  is  one  of  the  test  cases. 

Senator  Davis.  As  to  whether  the  Secretary  had  the  right  to 
strike  them  from  the  roll. 

Secretarv  Garfield.  That  was  the  question  presented  in  that  case. 

Senator  Davis.  So  that  is  one  of  those  cases? 

Secretary  Garfield.  Yes,  sir;  undoubtedlv. 

Senator  Davis.  And  the  Department  of  Justice  advised  you  that 
it  was  probable  the  Supreme  Court  would  sustain  the  decisions  of 
the  two  lower  courts? 

Secretary  Garfield.  In  a  qualified  way.  I  have  read  the  letter. 
The  letter  states  what  the  Department  of  Justice  advised. 

Senator  Davis.  You  promised  at  a  former  hearing  to  give  to  the 
committee,  if  you  could,  any  specific  authority  of  law  that  you 
might  have  regarding  your  right  to  withhold  from  allotment  to  the 
Indians  who  might  ask  allotment  that  forest  land,  consisting  of 
1,373,000  acres  that  were  withdrawn  by  Mr.  Hitchcock.  Have 
yon  that  authority? 

Secretary  Garfield.  Before  going  into  that  I  wish  to  add 

Senator  Davis.  I  want  that  &st. 

wSecretary  Garfield.  Then  I  will  put  this  in  in  regular  order.  I 
have  looked  that  matter  up  and  found  that  under  the  law  under 
which  the  Secretary  was  acting  in  connection  with  the  allotment 
of  these  lands,  the  Secretary  is  authorized  to  appraise,  allot,  and 
dispose  of  the  surplus  land  of  those  various  Indian  tribes;  that  in 
accordance  with  that  law  rules  and  re^ilations  relative  to  the  method 
of  making  the  allotments  and  selections  had  been  adopted  by  the 
Secretary  of  the  Interior,  and,  acting  under  that  general  law,  it  has 
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been  hdd  by  the  Department — that  is,  by  the  Secretary,  my  prede- 
cessor as  w^\  as  by  myself — that  there  bwng  no  time  fixed  when  the 
proposition  for  allotment  or  final  sale  shall  be  made  of  the  surplus 
land,  that  is  a  question  of  discretion  as  to  when  and  how  those  allot- 
ments shall  be  made,  acting  under  the  general  law  to  which  I  have 
referred,  and  the  Secretan'*s  discretion  as  to  this  particular  case  is 
not  changced,  and  therefore,  acting  in  accordance  with  that  law,  Sec- 
retary Hitchcock  did  not  permit  those  allotments  to  be  made  within 
the  forest  area — of  1 ,476,000  acres,  approximately. 

Senator  Davis.  Will  you  please  cite  me  to  the  statute  which  says, 
or  intimates  even,  that  the  Secretary  has  the  discretion,  the  unlim- 
ited discretion,  to  withdraw  this  lana  from  allotment ! 

Secretary  Garfield.  I  have  not  the  number  of  the  statute,  but 
it  is  the  general-allotment  statute. 

Senator  Davis.  You  ought  to  have  it,  because  I  asked  you  for  it. 

Secretary  Garfield.  I  do  not  know  whether  I  have  it  in  my 
pocket  or  not.     It  is  the  general-allotment  statute. 

Senator  Davis.  That  was  one  of  the  specific  questions  that  I  asked 
you,  was  it  not? 

Secretary  Garfiejj>.  Oh,  yes;  you  asked  me  a  great  many  ques- 
tions. 

Senator  Davis.  But  that  was  one  of  them,  and  you  took  that 
down? 

Secretary  Garfield.  Yes,  sir;  I  took  that  down;  that  is  quite 
riglit.  It  18  June  28,  1898,  30  Stats.,  495;  also  July  1, 1902,  32  Stats., 
041 .  and  April  26,  1000,  34  Stats.,  137.  They  were  the  three  statutes 
under  i^hich  the  Secretary  of  the  Interior  is  given  the  authority  to 
appraise,  allot,  and  thereafter  sell  the  residue  of  the  lands  imdisposed 
or  and  unallotted. 

Senator  Davis.  And  thereafter  to  appraise  and  sell  the  unallotted 
lands? 

Secretar}'  Garfield.  The  direction  is  given  to  appraise,  allot,  and 
thereafter  sell  the  residue  of  land  undisposed  of  and  unallotted. 

Senator  Davis.  That  is  true;  but  can  you  show  me  any  authority 
of  law  by  which  the  Secretary  of  the  Interior  is  given  any  discretion 
to  withdraw  this  1,373.000  acres  of  land  from  allotment? 

Secretary  Garfield.  The  Secretary  has  not  withdrawn  from  allot- 
ment in  tne  sense  in  which  you  use  the  word.  The  Secretary  has 
declined  to  complete  the  applications  for  allotment  within  that  area. 

Senator  Davis.  Now,  Mr.  Secretary,  do  you  not  know,  as  a  matter 
of  fact,  that  many  Indians  of  the  Choctaw  and  Chickasaw  tribes  have 
asked  for  allotment  in  this  particular  area? 

Secretary  Garfield.  No,  I  do  not;  I  am  advised  by  the  Indian 
Office  that  very  few  have  asked  for  allotment  within  that  area. 

Senator  Davis.  Then  ''very  few"  means  some? 

Secretary  Garfield.  Yes,  sir. 

Senator t) avis.  Some,  then,  have  asked  for  allotment? 

Secretary  Garfield.  Without  doubt. 

Senator 'Davis.  And  you  have  denied  them? 

Secretary  Garfield.  I  have  refused  to  complete  their  selections 
of  allotment  at  that  time,  as  asked  for,  and  have  not  as  yet  com- 
pleted them. 

The  Chairman.  May  I  ask  a  question  for  general  information? 
Where  does  that  leave  those  Indians  whose  applications  are  pending 
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for  allotment  within  this  area,  with  reference  to  the  statutes  requiring 
the  definite  closing  of  the  allotting?     I  ask  that  for  information. 

Secretary  Garfield.  That  would  leave  them  in  this  condition: 
They  have  made  application  for  allotment  in  a  specific  place.  The 
Secretary  had  declined  to  consider  and  finally  act  upon  those  appli- 
cations. They  therefore  can  either  hold  those  tentative  allotments 
until  the  Secretary  finally  determines  what  action  will  be  taken  or 
they  may  withdraw  their  application  and  ask  for  allotment  elsewhere, 
as  has  been  done,  I  am  informed,  in  other  cases.  So  they  are  simply 
pending  there  now — applications  which  have  not  been  acted  upon  by 
the  Department. 

The  Chairman.  Your  idea  would  be,  then,  that  none  of  the  stat- 
utes fixing  the  time  within  which  these  matters  must  be  closed 
up  would  mterfere  with  the  rights  of  these  Indians  who  had  sought 
allotments  themselves  within  the  area  and  that  the  Department  had 
refused  to  allot  because  the  selection  was  within  the  area? 

Secretarv  Garfield.  Exactly;  they  may  still  complete  that,  and 
if  ultimately  nothing  further  be  done  on  this  area  their  allotments,  of 
course,  would  be  completed  and  finally  approved. 

Senator  Davis.  Now,  Mr.  Secretary,  what  is  the  tenure  or  the  title 
of  the  Choctaws  and  Chickasaws  to  their  land? 

Secretary  Garfield.  My  imderstandins  is  that  it  is  a  title  in  fee; 
that  the  Government  acts  as  trustee  for  them  in  the  final  disposition 
of  that  property. 

Senator  Davis.  In  whom  does  the  legal  title  rest  in  regard  to  the 
other  Indians  of  the  Five  Civilized  Tribes? 

Secretary  Garfield.  All  of  the  Five  Civilized  Tribes  are  the  same, 
I  think,  in  that  regard. 

Senator  Davis.  They  are  all  in  fee? 

Secretary  Garfield.  Thcv  are  all  in  fee.  as  I  understand  it.  The 
lands  were  granted  originally  to  those  trioes. 

Senator  Davis.  The  other  Indians  ? 

Secretary  Garfield.  Outside  of  the  Five  Civilized  Tribes! 

Senator  Davis.  Yes. 

Secretarv  Garfield.  The  lands  of  the  Indians  outside  of  the  Five 
Civilized  Tribes  are  held  by  the  United  States  Government,  the  fee 
being  in  the  Government,  and  the  Indians  being  given  such  title  either 
by  occupancy  or  for  use,  as  either  in  the  act  creating  the  reservation 
or  the  proclamation  creating  the  reservation  may  be  indicated. 

The  Chairman.  Are  vou  speaking  now  of  Indians  in  the  Indian 
Territory  other  than  the  Indians  of  the  Five  Civilized  Tribes,  or 
Indians  generally? 

Secretary  Garfield.  Indians  generally,  as  I  understood  the  ques^ 
tion. 

The  Chairman.  There  are  some  exceptions? 

Secretary  Garfield.  Without  doubt  there  are  some  exceptions, 
but  I  am  speaking  as  a  general  rule  the  title  is  as  I  have  indicated. 

Senator  Davis.  Now,  the  lands  of  the  Choctaws  and  Chickasaws 
are  held  by  those  tribes  in  fee? 

Secretary  Garfield.  Subject  to  the  exercise  of  a  certain  trust 
which  Congress  created  at  the  time  the  grant  was  made,  and  at  sub- 
sequent times  by  acts  of  Congress. 

Senator  Davis.  Is  there  any  restriction  of  the  Chickasaws  and 
Choctaws  of  their  land;  is  it  not  in  fee? 
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Secretary  Garfield.  There  are  a  number  of  restrictions. 

Senator  JDavis.  Affecting  the  title  t 

Secretary  Qabfield.  Yes,  sir. 

Senator  Davis.  In  what  way  t 

Secretary  Gabfield.  That  tne  title  can  not  be  transferred  by  those 
Indians  except  under  definite  arrangement. 

Senator  Davis.  That  is  in  the  matter  of  guardianship  I 

Secretary  Garfield.  Yes,  sir;  being  held  in  trust. 

Senator  Davis.  But  the  title  is  in  the  Choctaws  and  diickasawB 
in  feel 

Secretary  Gabfield.  Yes;  as  I  understand  it,  under  the  original 
agreement  with  those  various  Indians. 

Senator  Davis.  Do  you  know  a  man  by  the  name  of  Cecil  Lyons, 
of  Texas! 

Secretary  Garfield.  I  do. 

Senator  Davis.  He  is  the  chairman  of  the  Republican  State  cen- 
tral committee  in  Texas,  is  he  noti 

Secretary  Gabfield.  I  do  not  know  whether  he  is  now;  he  was  at 
one  tiqie. 

Senator  Davis.  He  is  a  very  wealthy  man,  is  he  not! 

Secretary  Gabfield.  I  do  not  know  anything  of  his  personal  affairs. 

Senator  Davis.  Do  you  know  him  personally  f 

Secretary  Gabfield.  I  do. 

Senator  Davis.  Has  he  ever  been  to  see  you  about  this  matter  of 
the  retention  of  these  various  lands — this  1,373,000  acres  t 

Secretary  Gabfield.  He  has — no,  I  beg  your  pardon,  not  with 
regard  to  this;  he  has  been  to  see  me  in  regard  to  the  segregated  coal 
and  asphalt  land. 

Senator  Davis.  He  has  been  to  see  you  with  regard  to  the  segre- 
gated coal  and  asphalt  lands? 

Secretary  Garfield.  Yes,  sir. 

Senator  Davis.  Is  it  not  a  fact  that  this  forest  land — this  1,373,000 
acres — is  being  denuded  of  its  timber  by  the  sawmills  of  that  country  ? 

SecrQtarj'  Garfield.  Not  so  far  as  I  am  able  to  prevent  it. 

Senator  Davis.  It  b  not  a  question  as  to  whether  you  can  prevent 
it,  but  is  it  being  done? 

Secretary  Garfield.  I  understand  not.  There  have  been  cases 
where  that  has  been  done  and  I  have  stopped  it  whenever  it  has 
been  brought  to  my  attention. 

Senator  Davis.  But  it  has  been  done,  though? 

Secretary  Garfifj.d.  Yes,  sir;  I  am  so  advised. 

Senator  Davis.  To  how  great  an  extent? 

Secretary  Garfield.  I  do  not  know.  I  have  had  no  complaint 
in  regard  to  that  matter  during  the  past  few  years. 

Senator  Davis.  Do  you  not  know  that  tliis  man,  Cecil  Lyon,  is 
having  that  land  denucled  of  its  timber? 

Secretary  Garfield.  This  is  the  first  intimation  I  have  had  of  it. 
I  have  never  hoard  that  intimation  made  before. 

Senator  Davis.  Probably  I  ought  not  to  put  it  that  strong,  but 
he  is  friendly  to  the  fellows  who  denude  it. 

Secretary  Garfikld.  1  have  never  even  heard  it.  I  did  not 
know  that  he  had  any  interest,  either  directly  or  indirectly,  with 
the  timber  interests  in  that  section. 
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Senator  Davis.  What  interests  has  he  with  reference  to  the  segre- 
gated coal  and  asphalt  lands? 

Secretary  Garfield.  He  has  made  application  to  the  representa- 
tives of  the  two  tribes  to  enter  into  a  contract  for  the  disposition  of 
that  segregated  coal-land  area  to  the  State  of  Oklahoma,  as  I  under- 
stand it,  and  had  entered  into  negotiations  with  the  representatives 
of  the  Indians,  to  the  end  that  he  might  act  as  their  agent  in  eflfect- 
ing  a  sale  of  the  coal  lands. 

Senator  Davis.  Now,  you  declined  on  your  former  examination 
before  the  committee  to  give  the  committee  your  written  memoran- 
dum which  you  had  made  with  regard  to  the  statement  of  Mr.  Rosen- 
winkle.     Do  you  decline  to  do  that  now? 

Secretary  Garfield.  I  do. 

Senator  Davis.  You  stated  on  your  former  examination  before 
this  committee  that  Mr.  Rosenwinkle  had  furnished  you  with  the 
names  of  certain  parties  who  he  said  would  substantiate  his  state- 
ments and  make  good  in  that  behalf.  You  answered  this  question 
partially  before,  but  I  want  to  get  it  specifically.  Have  you  fol- 
lowed up  that  inquiry  and  have  you  seen  or  tried  to  see  or  endeav- 
ored to  get  from  those  parties  the  information  which  Mr.  Rosen- 
winkle  communicated  to  you? 

Secretary  Garfield.  Li  the  first  place  you  put  in  the  word 
"would"  instead  of  ''might."  Mr.  Rosenwinkle  said  those  persons 
"might"  give  the  information. 

Senator  Davis.  Have  you  followed  up  that  inquiry?  Put  it  in  any 
way  you  desire. 

Secretary  Garfield.  I  did,  as  far  as  I  was  able. 

Senator  Davis.  How  far  were  you  able? 

Secretary  Garfield.  I  found  there  was  nothing  in  the  statements 
he  made.     Some  of  the  people  were  away — ; — 

Senator  Davis.  Just  tell  us  how  you  did  it? 

Secretary  Garfield.  I  found  that  the  rumors  were  that  these 
people  might  give  information  about  that  matter  that  had  been 
current  for  the  last  two  years,  I  think. 

Senator  Davis.  Did  you  have  either  of  those  parties  before  you? 

Secretary  Garfield.  I  did  not. 

Senator  Davis.  Did  you  try  to  get  them  ? 

Secretary  Garfield.  I  did  not. 

Senator  Davis.  Did  you  make  any  eflFort  to  get  them? 

Secretary  Garfield.  I  did  not. 

Senator  Davis.  So  you  did  not  make  any  eflFort  to  follow  up  the 
inquiry  at  all  ? 

Secretary  Garfield.  I  did. 

Senator  Davis.  In  what  way? 

Secretary  Garfield.  To  the  extent  I  have  stated. 

Senator  Davis.  You  simply  inquired  at  the  Department  and 
found  that  those  rumors  haa  been  current  for  some  time? 

Secretary  Garfield.  I  found  that  that  statement  had  been  made 
there  before. 

Senator  Davis.  But  you  attached  no  importance  to  the  statement 
of  Rosenwinkle,  and  tfiierefore  you  made  no  inquiry  as  to  the  other 
parties? 
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Secretary  Garfield.  I  did  not  make  any  inquiry  as  to  the  other 
parties.  He  did  not  know  where  some  of  them  were,  and  I  had  no 
means  of  finding  them. 

Senator  Davis.  Will  you  pve  to  the  committee  the  names  of  those 
parties  which  Mr.  Rosen  winkle  siiggested? 

Secretary  Garfield.  No,  sir;  1  think  you  ought  to  get  that  from 
Mr.  Rosenwinkle  himself. 

Senator  Davis.  Why  will  you  not  give  it  to  the  committee? 

Secretary  Garfield.  For  the  same  reason  that  I  gave  when  I  was 
here  before,  that  Mr.  Rosenwinkle^s  statements  were  of  such  a  char- 
acter that  I  did  not  consider  them  worthy  of  credence. 

Senator  Davis.  Now,  vou  can  not  possibly  object,  Mr.  Secretary, 
upon  the  ground  that  the  giving  of  those  names  would  spread  an 
unfair  imputation  against  the  officers  of  the  citizenship  court;  the 
giving  of  the  names  would  not  do  that. 

Secretary  Garfield.  I  put  it  on  the  ground.  Senator,  that  Mr. 
Rosenwinkle,  if  the  committee  desire  it,  could  make  the  same  state- 
ments that  he  made  to  me,  if  he  desired  to  make  them. 

Senator  Davis.  It  is  not  a  question  of  what  Mr.  Rosenwinkle  can 
do.  It  is  a  question  of  whether  or  not  jou  will  furnish  to  this  com- 
mittee the  information  that  Mr.  Rosenwinkle  furnished  to  you. 

Secretary  Garfield.  No,  I  will  not. 

Senator  Davis.  You  decline  to  do  that? 

Secretary  Garfield.  I  decline  to  do  that. 

Senator  Davis.  That  is  all. 

The  Chairman.  Is  there  any  further  statement  that  you  care  to 
make,  Mr.  Secretary? 

Secretary  Garfield.  Senator  Davis  asked  me  regarding  the  num- 
ber of  persons  still  unallotted  and  the  number  of  acres  stillunallotted 
in  the  Choctaw  and  Chickasaw  nations.  I  desire  to  sav  that  that  is 
being  compiled  in  the  Indian  Office  and  as  soon  as  the  figures  are 
obtamed  they  will  be  sent  to  the  committee. 

Senator  Davis.  We  are  going  to  close  this  investigation  very 
shortly.     Will  you  furnish  them  to  me? 

Secretary  Garfield.  I  have  directed  Mr.  Ward  to  have  them  sent 
up  to  the  committee.  I  think  they  are  here  now.  The  memorandum 
is  as  follows: 

The  total  area  of  the  Choctaw  Nation  is  6,950,043.(>6  acres.  There  have  been  allotted 
4^226,217.17  aqres;  reserved  in  the  coal  segre^tion  for  town  sites,  cemeteries,  small 
timber  reserve  authorized  by  Congress,  etc.,  507,607.95  acres;  special  timber  reserve, 
1,386,720  acres;  still  subject  to  allotment,  829,498.54  acres. 

The  area  of  the  Chickasaw  Nation  is  4,707,904.28  acres.  There  have  been  reserved 
from  allotment  for  af^phalt  segregation,  town  sites,  cemeteries,  etc.,  45,074.89  acres; 
allotted,  3,779,106.94  acres-  still  subject  to  allotment,  883,722.45  acres. 

No  citizens  or  freedmen  nave  been  prevented  from  securing  allotments  by  reason  of 
the  temporary  withdrawal  of  the  timbered  land. 

After  all  deductions  have  been  made,  including  what  is  known  as  the  timber  reserve, 
there  remained  on  July  1,  1907,  829.498.54  acres  in  the  Choctaw  Nation,  883,722.45 
acres  in  the  Chickasaw  Nation,  leaving  a  total  of  1,713,220.99  acres  still  susceptible  to 
allotment. 

May  2,  1908. 

Senator  Davis.  That  statement  says: 

No  citizens  or  freedmen  have  been  prevented  from  securing  allotments  by  reaaoD 
of  the  temporary  withdrawal  of  the  timbered  land. 
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That  is  in  conflict  with  your  statement  here,  is  it  not? 

Secretary  Garfield.  On,  no. 

Senator  Davis.  But  you  have  declined  to  allot  them  on  that  area! 

Secretary  Garfield.  This  memorandum  says: 

Have  been  prevented  from  securing  allotments. 

I  stated  that  I  have  not  approved  the  requests  for  the  selections 
of  the  allotments,  and  if  they  saw  fit  to  make  allotments  elsewhere 
they  could,  but  those  are  still  pending  and  will  only  be  acted  upon 
when  the  Department — whenever  we  shall  determme  upon  finally 
what  shall  be  done  with  that  forest  area. 

Secretary  Garfield  was  thereupon  excused. 

STATEMENT  OF  EDOAB  B.  HEHDEBSOH. 

Edgar  B.  Henderson,  having  been  first  duly  sworn  by  the  chair* 
man,  testified  as  follows: 

The  Chairman.  Please  state  your  name,  age,  residence,  and  occu- 
pation. 

Mr.  Henderson.  My  name  is  Ed^ar  B.  Henderson;  I  am  44  years 
of  age ;  I  am  a  clerk  in  the  Indian  Oflice ;  residence,  Washington,  D.  C. 

Senator  Davis.  What  have  been  your  official  duties  during  the  last 
five  years? 

Mr.  Henderson.  Conducting  correspondence  connected  with  the 
Indian  Territory  matters. 

Senator  Davis.  Have  you  written  opinions  in  any  Choctaw  or 
Chickasaw  cases? 

Mr.  Henderson.  Yes,  sir. 

Senator  Davis.  How  many,  do  you  think? 

Mr.  Henderson.  A  very  large  number;  I  could  not  say. 

Senator  Davis.  Are  you  a  lawyer? 

Mr.  Henderson.  I  am  not  a  member  of  the  bar. 

Senator  Davis.  Have  you  ever  been  licensed  to  practice  law? 

Mr.  Henderson.  No,  sir. 

Senator  Davis.  Did  your  office  have  before  it  when  decisions  were 
rendered  in  the  Choctaw  and  Chickasaw  cases,  the  official  rolls,  pre- 
pared by  Government  officials  and  agents,  between  1830  and  1860,  a 
part  of  which  were  in  the  custody  and  possession  of  the  Secretary  of 
the  Treasury  and  the  remainder  m  the  possession  of  the  Secretary  of 
the  Interior? 

Mr.  Henderson.  We  had  before  us  such  rolls  as  were  in  the  posses- 
sion of  the  Secretary  of  the  Interior,  or  the  Interior  Department. 

Senator  Davis.  Did  you  have  the  rolls  prepared  by  the  Govern- 
ment between  1830  and  1860?    Just  answer  yes  or  no. 

Mr.  Henderson.  No,  sir;  not  all. 

Senator  Davis.  Did  you  have  any  of  them? 

Mr.  Henderson.  Prepared  by  the  Government;  yes,  sir. 

Senator  Davis.  Between  1830  and  1860  ? 

Mr.  Henderson.  Yes,  sir. 

Senator  Davis.  Do  you  not  know,  as  a  matter  of  fact,  that  those 
rolls  are  locked  up  now  in  the  Treasury  Department  and  in  the  Secre- 
tary of  the  Interior's  Department  and  that  you  have  never  had  any 
of  them? 
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Mr.  Henderson.  No,  sir;  I  do  not  know  that. 

Senator  Davis.  How  manjr  of  them  did  jou  have  I 

Mr.  Henderson.  We  had  in  our  office,  and  have  had  all  the  time, 
the  roll  of  those  Choctaws. 

Senator  Davis.  I  am  speaking  of  Choctaws  and  Chickasaws. 

Mr.  Henderson.  I  was  going  to  specify  in  particular  those  who 
mustered  for  immigration  purposes  in  1831,  the  roll  prepared  of  those 
Choctaws  who  claimed  land  under  all  of  the  provisions  of  the  Choc- 
taw treaty  of  1830  and  the  supplement.  We  nave  had  all  the  muster 
rolls  of  the  Choctaws  as  they  were  moved  westward,  and  as  to  the 
Chickasaws,  we  had  the  immigration  rolls  and  the  rolls  of  all  those 

Senator  Davis.  Now,  just  to  refresh  vour  memory,  I  will  ask  if 
there  are  not  some  80  or  90  of  those  official  rolls  in  the  tnterior  Depart- 
ment or  the  Treasury  Department! 

Mr.  Henderson.  Not  that  I  know  of. 

Senator  Davis.  You  do  not  know  anything  about  it,  then;  you 
have  not  seen  them,  have  you  ? 

Mr.  Henderson.  I  have  seen  all  that  have  been  in  the  Indian 
Office. 

Senator  Davis.  That,  of  course,  is  evident;  but  if  there  are  80  or  90 
official  rolls  prepared  by  the  Grovemment  between  1830  and  1860  in 
the  Secretary  of  the  Interior's  office  and  the  Treasury  Department, 
you  have  not  seen  them,  have  you  t 

Mr.  Henderson.  Not  all  of  them;  no,  sir. 

Senator  Davis.  Then  you  did  not  have  them  before  you  when  the 
decisions  were  rendered  in  the  Choctaw  and  Chickasaw  cases,  did  you  I 

Mr.  Henderson.  Onlv  such  as  we  had  in  our  office. 

Senator  Davis.  You  know  what  I  am  talking  about;  you  did  not 
have  those  rolls,  did  you? 

Mr.  Henderson.  1  wanted  to  specify.  Of  course  we  did  not  have 
anything  but  what  was  in  the  Indian  Office.  What  may  have  been  in 
the  Secretary's  office  or  in  the  Treasury  Department  we  did  not  have. 

Senator  Davis.  Of  course,  what  you  had  you  had,  but  you  did  not 
have  any  of  those  80  or  90  rolls  that  were  locked  up  in  the  Treasury 
Department  or  in  the  Secretary's  office  when  you  prepared  the  opin- 
ions in  these  cases? 

Mr.  Henderson.  No,  sir. 

Senator  Davis.  Now,  with  the  exception  of  the  Mississippi  Choctaw 
cases,  the  only  rolls  you  had  before  you  were  six  rolls  and  parts  of 
rolls  made  up  by  the  tribal  officials,  were  they  not? 

Mr.  Henderson.  I  have  learned  so  from  correspondence. 

Senator  Davis.  You  know  that  to  be  true,  do  you  not? 

Mr.  Henderson.  Yes,  sir;  from  correspondence. 

Senator  Davis.  You  only  had  six  rolls  made  up  by  tribal  officials — 
rolls  and  parts  of  rolls — when  you  decided  this  case? 

Mr.  Henderson.  Yes,  sir.  I  will  specify,  in  explanation  of  that, 
that  we  have  in  our  office  two  rolls  of  claims  filed  by  the  tribal  authori- 
ties for  self-immigration,  which  are  rolls 

Senator  Davis.  I  am  not  talking  about  rolls  for  claimants,  or  any- 
thing of  that  kind.  ^  The  fact  is  you  only  had  six  rolls  and  parts  of 
rolls  prepared  by  tribal  officials  when  you  decided  this  case,  did  you 
not? 

Mr.  Henderson.  I  expect  that  is  true. 
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Senator  Davis.  You  say  you  expect.  Do  you  not  know  that  it  is 
true?     We  do  not  want  to  have  any  expecting  about  it. 

Mr.  Henderson.  You  are  asking  me  about  rolls  that  were  in  the 
hands  of  the  Commission  to  the  Five  Civilized  Tribes,  and  I  only  know 
that  through  correspondence. 

Senator  Davis.  Does  not  your  correspondenceshow  it? 

Mr.  Henderson.  Yes,  sir;  it  does. 

Senator  Davis.  Then  just  say  so.  There  were  only  six  or  seven 
complete  or  partial  rolls  made  by  the  tribes,  which  were  used  by  the 
Commission  and  the  Department  in  making  the  final  rolls,  except  the 
Mississippi  Choctaws,  were  there  not? 

Mr.  Henderson.  I  think  that  is  true. 

Senator  Davis.  Did  not  Assistant  Attorney-General  Van  Devanter. 
in  an  opinion  rendered  March  17,  1899,  in  which  he  construed  ana 
defined  the  act  of  June  28,  1898^  direct  the  departmental  officials  to 
enroll  any  person  whose  name  nghtfully  appeared  on  any  tribal  roll 
and  his  or  ner  descendants? 

Mr.  Henderson.  Yes,  sir. 

Senator  Davis.  Now,  the  fact  that  the  Department  and  the  Com- 
mission did  not  have  all  the  official  rolls  precluded  the  Department 
from  making  a  correct  roll  of  all  persons  whose  names  appeared  on 
anv  tribal  roll,  did  it  not? 

Mr.  Henderson.  That  would  follow  necessarily. 

Senator  Davis.  In  your  opinion,  how  many  persons  who  were 
of  Choctaw  or  Chickasaw  Indian  blood  have  been  denied  enroll- 
ment by  the  Commission  and  the  Department? 

Mr.  Senderson.  I  could  not  even  venture  an  opinion  on  that, 
Senator. 

Senator  Davis.  Can  you  not  give  a  guess,  from  your  general 
knowledge  of  affairs  in  the  office? 

Mr.  Henderson.  No,  sir. 

Senator  Davis.  Well,  were  not  2,023  cases  stricken  off  of  the  rolls 
after  the  rolls  had  been  passed  on  by  the  Secretary  of  the  Interior? 

Mr.  Henderson.  Yes,  sir. 

Senator  Davis.  The  rights  of  how  many  persons  were  affected 
by  that  decision,  in  your  judgment? 

Mr.  Henderson.  Considerably  more  than  the  number  that  were 
stricken  off. 

Senator  Davis.  Do  you  not  think  as  many  as  10,000  people  were 
embraced  in  those  2,023  cases? 

Mr.  Henderson.  They  were  not  cases-  they  were  individuals. 

Senator  Davis.  No;  I  beg  your  pardon.  Were  there  not  2,023 
cases  stricken  off? 

Mr.  Henderson.  No,  sir;  names. 

Senator  Davis.  Not  cases? 

Mr.  Henderson.  I  will  correct  your  figures  on  the  number  of 
names.     It  is  2,284  names. 

Senator  Davis.  Then  they  were  not  cases? 

Mr.  Henderson.  No,  sir. 

Senator  Davis.  Well,  were  not  2,023  cases  determined  during  the 
week  ending  March  4,  1907? 

Mr.  Henderson.  I  do  not  think  so. 

Senator  Davis.  How  many  cases  were  determined?  I  find  that 
you  are  right;  it  was  names  and  not  cases  that  were  attvckssoL  ^SL* 
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Now,  were  there  not  2,023  cases  deteriDined  by  the  Secretary  of  the 
Interior  during  the  week  preceding  March  4^  1907! 

Mr.  IIendehson.  I  have  never  made  a  count  of  them,  but  I  do  not 
tliink  go. 

Senator  Davis.  If  Mr.  Ward  saya  there  were,  it  is  true,  is  it  not  I 

Mr.  IIe^dersok,  Ye«,  sir,  if  he  said  so;  he  evidently  knows. 

Senator  Davis-  Now,  in  those  2,023  cases— if  there  were  that 
many  determined  in  the  week  preceding  March  4,  1907 — how  xoany 
people  would  be  alTected  by  that  determination,  in  your  judgment? 

Mr.  Henderson.  Well,  on  the  basis  of  an  ordinary  estimate,  you 
would  say  five  times  as  many  people  as  there  were  eases. 

Senator  Davis,  That  would  be  10^000  people,  thent 

Mr,  IIen-bekson.  Yes,  sir. 

Senator  Davis,  That  is  what  I  was  after  a  while  ago.  I  did  not 
quite  understand  my  own  case.  W^as  there  an  order  issued  by  the 
Secretary,  or  the  Commissioner,  or  any  underslandingj  that  in  these 
cases  the  findings  of  tlie  Commission  should  be  pro  forma  affixmad 
by  the  Department? 

Mr.  Heni>erson.  I  never  saw  such  an  order. 

Senator  Davis,  You  do  not  know  anything  about  it? 

Mr.  Henderson,  Only  by  hearsay. 

Senator  Davis.  What  is  your  information  hy  hearsay? 

Mr,  Henderson.  I  heard  from  a  genlleinan  in  the  Interior  Depart- 
ment that  the  Secretary  of  the  Interior  did  issue  such  an  order  by 
formal  order. 

Senator  Davis,  That  was  the  order? 

Mr,  Henderson,  I  heard  that  it  was;  I  never  saw  it. 

Senator  Davis,  Who  was  the  gentleman  from  whom  you  heard 
this? 

Mr.  Henderson.  General  Webster. 

Senator  Davis.  General  Webster  told  you  that  such  an  order  as 
that  had  been  issued? 

Mr.  Henderson,  Yes,  sir. 

Senator  Davis.  It  would  be  pro  forma  order  affirmed  by  the 
Department? 

Mr.  Henderson.  No,  sir;  to  rely  on  his  statement  of  facts,  but 
our  own  interpretation  of  the  law. 

Senator  Davis.  Let  me  ask  you  the  question  again:  You  say  that 
you  do  not  know  of  it  of  your  own  knowledge,  but  General  Webster 
told  you  of  it? 

Mr.  Henderson.  Yes,  sir. 

Senator  Davis.  Did  not  General  Webster  tell  you  that  there  was 
an  order  issued  by  the  Secretary  or  the  Commissioner — either  of 
them — or  that  there  was  an  understanding  that  in  these  2,023  cases 
the  findings  of  the  Commission  should  be  pro  forma  affirmed  by  the 
Department  without  any  investigation? 

Mr.  Henderson.  That  is  not  my  imderstanding  of  what  he  said. 

Senator  Davis.  That  was  not  your  understanding? 

Mr.  Henderson.  That  was  not  my  understanding. 

Senator  Davis.  What  was  your  imderstanding? 

Mr.  Henderson.  That  the  statement  of  the  Commission  as  to  the 
facts  in  the  case  should  be  accepted. 

Senator  Davis.  Without  any  inquiryf 

Mr.  Henderson.  Without  inquiry. 
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Senator  Davis.  Does  not  that  amount  to  an  affirmance  pro 
forma? 

Mr.  Henderson.  No,  sir. 

Senator  Davis.  In  what  respect  does  it  differ? 

Mr.  Henderson.  We  might  apply  the  rules  of  law  and  the  decisions 
of  the  Department  differently  from  what  you  did. 

Senator  Davis.  Let  me  understand  this  matter.  If  I  under- 
stand you,  the  case  was  made  before  the  Commission? 

Mr.  Henderson.  Yes,  sir. 

Senator  Sutherland.  And  in  the  report  of  the  Commission  the 
Commission  summarized  the  facts? 

Mr.  Henderson.  That  is  it. 

Senator  Sutherland.  And  you  were  directed  as  you  under- 
stood  

Mr.  Henderson.  We  were  not  in  the  Indian  Office,  but  my  infor- 
mation is  that  that  order  was  issued  in  the  Secretary's  office  for  the 
guidance  of  the  people  in  the  Secretary's  office. 

Senator  Sutherland.  But  the  order  or  direction,  as  you  under- 
stood, was  that  you  w^ere  to  accept  the  finding  of  facts  as  made  by 
the  Commission  ? 

Mr.  Henderson.  Yes,  sir. 

Senator  Sutherland.  Without  going  over  the  evidence  to  verify 
the  ultimate  facts  found  bj  the  Commission  ? 

Mr.  Henderson.  That  is  right;  yds,  sir. 

Senator  Sutherland.  Why  was  that  done;  becauseof  lack  of  timet 

Mr.  Henderson.  It  was  because  of  the  hurry  and  the  lack  of  time. 

Senator  Sutherland.  The  law  had  fixed  a  certain  time  within 
which  all  of  these  cases  must  be  decided? 

Mr.  Henderson.  Yes,  sir. 

Senator  Sutherland.  And  only  a  week  of  that  time  then  remained? 

Mr.  Henderson.  I  do  not  think  that  order  was  issued  a  week 
ahead;  I  think  it  was  issued,  if  issued  at  all,  two  weeks  or  possibly 
more  ahead  because  of  the  rushed  condition  for  three  weeks  at  least 
or  possibly  four. 

Senator  Sutherland.  Would  it  have  been  possible  to  have  gone 
over  all  of  the  facts  in  those  various  cases  to  verify  the  findings  of 
facts  of  the  Commission  ? 

Mr.  Henderson.  No,  sir. 

Senator  Sutherland.  It  would  not  have  been  possible  owing  to 
the  limited  time  remaining? 

Mr.  Henderson.  No,  sir;  it  would  not  have  been  possible. 

Senator  Davis.  Now,  Mr.  Henderson,  is  it  not  a  fact  that  these 
2,023  were  practically  summarily  dismissed  by  the  Secretary  of  the 
Interior  witnout  any  consideration  at  all? 

Mr.  Henderson.  No,  sir. 

Senator  Davis.  What  consideration  did  he  give  them,  or  your 
Department,  or  any  other  Department? 

Mr.  Henderson.  I  read  every  case  that  I  decided  or  handled; 
some  of  the  other  people  read  all  the  cases  that  they  handled,  includ- 
ing the  facts. 

Senator  Davis.  You  say  you  read  the  record  that  you  had? 

Mr.  Henderson.  Yes,  sir. 

Senator  Davis.  And  you  know  of  other  persons  who  read  the 
records  that  they  had? 
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Mr.  Henderson.  Yes,  sir. 

S^mator  Davis.  Do  you  not  know  that  it  would  have  been  impos- 
sible for  the  Secretary  or  his  ofi^  force  to  have  examined  the  record 
of  2.023  cases  within  a  weekt 

'Mi.  Henderson.  I  do  not  think  that  they  did  it;  I  do  not  think 
that  that  many  cases  were  determined  at  that  time. 

Senator  Dayis.  Well,  you  do  not  know  anything  about  that.  You 
stated  a  moment  ago  that  if  the  testimony  of  Mr.  Ward  showed  that 
2,023  cases  were  determined  that  that  was  truet 

Mr.  Henderson.  Yes,  sir. 

Senator  Davis.  Now,  if  2.023  cases  were  determined  in  a  week  do 
you  not  know  that  it  wotda  be  impossible  for  the  office  force  there 
to  examine  the  record  so  as  to  pass  upon  them  with  any  degree  of 
deliberation  t 

Mr.  Henderson.  Yes,  sir;  it  woiQd  be  impossible. 

Senator  Davis.  Now,  in  the  cases  that  ^ou  have  passed  upon, 
approximate,  what  percenta^  of  the  decisions  of  the  Commission 
to  the  Five  CSvilized  Tribes  did  you  afHrmt 

Mr.  Henderson.  Nine  out  of  ten. 

Senator  Davis.  Nine  out  of  ten.    Why?    Because  of  this  order t 

Mr.  Henderson.  Because  I  believed  it  was  a  proper  thing  to  do. 

Senator  Davis.  Did  you  not  affirm  them  because  of  the  order 
issued  by  the  Secretary  of  the  Interior  that  the  findings  of  fact  should 
be  passed  upon  affirmatively  pro  format 

Mr.  Henderson.  No,  sir. 

Senator  Sittherland.  I  did  not  understand  Mr.  Henderson  to  say 
that  any  direction  was  given  that  they  shoiQd  pass  upon  them  pro 
forma  without  giving  any  consideration;  I  understood  hmi  to  say 

Senator  Davis.  He  did  say  so. 

Senator  Sutheriand.  You  may  be  right,  and  I  may  be  wrong, 
but  I  want  to  siraiffhten  it  out.     I  understood  him  to  say  that  the 
direction  was  that  tliey  were  to  consider  the  findings  of  fact  as  made 
by  the  Commission. 
"Senator  Davis.  That  is  the  question  I  asked  him. 

Senator  Sutherland.  No;  you  asked  him  whether  or  not  they 
did  not  pass  on  them  pro  forma  without  giving  them  any  considera- 
tion. 

Senator  Davis.  I  will  ask  the  question  a^ain.  You  say  that  it 
would  be  impossible  to  consider  2,023  cases  with  any  de^^ee  of  delib- 
eration withm  a  week,  such  as  were  before  the  Secretary  of  the 
Interior? 

Mr.  Henderson.  Yes,  sir. 

Senator  Davis.  Now,  3^011  say  that  nine  out  of  ten  of  those  cases 
submitted  to  you  individually  were  affirmed  by  you,  that  is,  the  finding 
of  the  Commission  to  the  Five  Civilized  Tribes? 

Mr.  Henderson.  No 

Senator  Davis.  I  asked  you  if  that  affirmance  and  your  expe- 
ditious action  in  those  cases  was  not  influenced  by  the  order  of  the 
Secretary  of  the  Interior,  as  you  understood  it  from  General  Webster, 
that  the  findings  of  fact  reported  by  the  Commission,  and  the  author- 
ities who  had  that  matter  in  charge,  should  be  accepted  pro  forma 
by  you? 
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Mr.  Henderson.  No,  sir;  I  had  not  learned  it  at  that  time.  Gen- 
eral Webster  told  me  that  day  before  yesterday. 

Senator  Davis.  You  did  not  know  anything  about  this  order  of 
the  Secretary  of  the  Interior,  if  such  order  was  made,  while  you  were 
investigating  these  cases  ? 

Mr.  Henderson.  No,  sir. 

Senator  Davis.  It  is  a  matter  of  no  consequence.  That  is  all  I 
care  to  ask. 

The  Chairman.  Is  there  any  further  statement  that  you  care  to 
make  before  leaving  the  committee  room,  Mj.  Henderson? 

Mr.  Henderson.  I  do  not  know  of  anything  that  I  could  say  in 
amplification  of  what  I  have  already  said,  except  that  we  have 
learned  lately  that  there  was  some  rolls  in  the  hands  of  the  Secretary 
of  the  Treasury  that  we  had  never  heard  of  before. 

Senator  Davis.  How  many? 

Mr.  Henderson.  I  do  not  know.  In  answering  a  question  con- 
cerning those  eighty  or  ninety  rolls,  I  do  not  know  anything  about 
the  existence  of  any  such  number  at  all,  but  I  have  lei&med  informally 
recently  that  there  was  some  rolls  there. 

Senator  Curtis.  Did  you  find  the  dat«  of  those  rolls;  was  you  told 
the  date  of  them? 

Mr.  Henderson.  I  was  told  that  there  was  a  rather  extensive  roll. 

Senator  Davis.  They  were  tribal  rolls;  were  they  not? 

Mr.  Henderson.  I  do  not  know  the  nature  of  them,  Senator,  but  I 
was  told  recently  that  there  is  a  roll  in  the  Treasury  that  was  com- 
piled for  the  purpose  of  handling  the  distribution  of  the  $150,000 
under  the  treaty  of  1855.  I  have  never  seen  it  and  just  merely 
know  of  it  by  being  informed  of  it  informally. 

Senator  Curtis.  Was  that  of  all  the  Five  Tribes? 

Mr.  Henderson.  The  Choctaws. 

Senator  Curtis.  The  Choctaws  only? 

Mr.  Henderson.  I  think  of  Choctaws  only. 

Senator  Curtis.  In  passing  upon  these  cases,  did  you  give  them 
the  same  consideration  that  you  would  other  cases  ordinarily? 

Mr.  Henderson.  Yes,  sir;  with  certain  limitations. 

Senator  Curtis.  What  were  those  limitations?  You  say  that  you 
took  the  findinf];  of  fact  of  the  Commission  as  conclusive  on  those 
questions  of  fact? 

Mr.  Henderson.  No,  sir;  it  was  this  class  of  cases — very  frequently 
an  idea  would  occur  to  me  that  I  would  like  to  have  a  fuller  explana- 
tion in  a  particular  case,  and  if  there  had  been  time  possible  in  two  or 
three  cases — I  do  not  remember  that  there  was — Ibut  if  there  had 
been  time,  I  would  have  recommended  that  the  case  be  reported  for 
further  hearing  upon  that  particular  subject. 

Senator  Curtis.  Upon  tne  one  question? 

Mr.  Henderson.  les,  sir;  but  of  course,  at  that  time  that  would 
have  been  idle,  and  if  there  were  such  instances  of  that  kind  necessa- 
rily the  citses  would  have  gone  upon  the  record. 

Senator  Curtis.  And  the  cause  of  this  haste,  or  rather  because  of 
your  not  calling  for  this  additional  information,  was  because  the  date 
had  been  fixed  for  the  closing  of  the  rolls? 

Mr.  Henderson.  Yes,  sir;  but  in  one  case  that  I  handled  on  Sun- 
day, March  3,  I  recommended  that  it  be  reversed,  and  it  was  reversed 
by  the  Department,  resulting  in  the  enrollment  of  92  people. 
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Senator  Curtis.  That  is  all  I  care  to  ask. 

Senator  Bbandeoee.  Was  this  person  who  informed  you  of  (lie 
existence  of  the  roll  in  the  Treasury  Department,  that  you  had  not 
previously  known  of,  in  a  position  to  know  of  the  existence  of  the  roUt 

Mr.  Hendebson.  I  think  he  was. 

Senator  Bbandeoee.  Was  he  an  employee  of  the  Department  or 
connected  with  itt 

Mr.  Hendebson.  No,  sir;  it  was  Mr.  Ballen^er,  who  called  me  up 
over  the  telephone  and  asked  me  for  some  inrormation  about  some- 
thing, and  told  me  incidentally  he  had  just  discovered  the  existence  of 
this  roll  in  the  Treasury  Department. 

Senator  Bbandeoee.  Dia  he  state  what  facts  he  had  of  this  discov- 
ery, or  how  he  discovered  it? 

Mr.  Hendebson.  No,  sir;  he  just  said  he  had  discovered  it,  or 
seen  it  there. 

Senator  Bbandeoee.  He  had  seen  it  there? 

Mr.  Hendebson.  Yes,  sir. 

Senator  Davis.  I  want  to  ask  you  if  you  know  anything  of  this 
letter,  which  I  will  read: 

Washiicoton,  D.  CU  Aprils  1908. 
Hon.  Jeff  Davis, 

U.  S,  Senate,  Washinffton,  D.  0. 
Dbab  8n :  I  am  inclosing  yon  a  list  of  qnestions  which,  if  yon  ask  Mr.  Ward, 
will  develop  some  Interesting  fiicts,  I  believe,  regarding  the  rolls  in  the  Five 
CivUized  Tribes. 
Very  tmly, 

(Signed)  Ohx  Who  Knows. 

Mr.  Hendehson.  No,  sir;  I  do  not  need  to  look  at  it;  I  never 
heard  of  such  a  thin^. 

Senator  Davis.  Did  you  not  write  that  letter) 

Mr.  Henderson.  No,  sir. 

Senator  Dixon.  Is  this  the  original? 

Senator  Davis.  Yes;  it  incloses  a  list  of  questions. 

Senator  Bbandeoee.  Is  that  a  typewritten  document? 

Mr.  Henderson.  Yes,  sir. 

Senator  Davis.  Did  not  some  one  in  your  office  write  that  letter  to 
your  knowledge? 

Mr.  Henderson.  I  have  no  knowledge  of  it  whatever. 

Senator  Davis.  Please  examine  these  questions^  Mr.  Henderson, 
and  see  whether  or  not  they  could  have  been  wntten  by  anybody 
who  was  not  in  possession  of  the  inside  facts  with  regard  to  the  work- 
ings of  this  Department. 

(Tlie  witness  here  examined  the  paper  referred  to  by  Senator 
Davis.) 

Senator  Davis.  You  have  examined  enough  of  it  to  know.  Could 
those  questions  have  been  submittod  to  me  bv  anyone  except  some 
official  of  your  Department  who  knew  the  insicfe  facts  of  this  matter? 

Mr.  Henderson.  I  think  they  could. 

Senator  Davis.  Do  you  think  that  I  could  have  written  out  such 
questions  as  these? 

Mr.  HENDERsr)N.  I  do  not  think  so. 

Senator  Davis.  Then  who  could,  outside  of  some  employee  of  your 
Department? 
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Mr.  Henderson.  Oh,  there  are  attorneys  outside  who  are  inter- 
ested in  these  matters  who  could  have  very  easily  formulated  those 
questions. 

Senator  Davis.  You  think  they  could  have  formulated  those 
questions? 

Mr.  Henderson.  Yes,  sir. 

The  Chairman.  Do  you  want  these  questions  in  the  record? 

Senator  Davis.  Yes,  sir. 

The  Chairman.  Very  well;  they  may  be  marked  and  received  in 
evidence. 

The  questions  referred  to  are  as  follows: 

1.  Is  it  not  true  that  a  number  of  persons  found  bv  the  Dawes  Commission  to  be 
entitled  to  enrollment  never  had  their  cases  passed  on  by  the  Secretary  of  the  Interior 
because  of  the  rush  of  work  of  finally  closing  the  rolls  or  for  other  reason? 

2.  Is  it  not  true  that  the  Dawes  Commission  overlooked  or  fsdled  to  consider  the 
cases  of  a  number  of  applicants  for  citizenship? 

3.  Is  it  not  true  that  a  number  of  persons  whose  enrollment  was  acted  on  fovorably 
by  the  Secretary  of  the  Interior  were  not  placed  on  the  final  approved  rolls  owing  to 
oversight  after  beine  ordered  placed  thereon? 

4.  Is  it  not  true  that  a  number  of  persons  found  to  be  entitled  to  enrollment  by  the 
Dawes  Commission  and  believed  by  you  to  be  so  entitled  did  not  have  their  cases 
passed  on  at  all  by  the  Secretary  owing  to  oversight  or  rush  of  the  final  hours? 

5.  How  many  cases  of  applicants  for  enrollment  were  passed  on  by  the  GommiasioiMr 
ol  Indian  Affairs  in  the  last  six  weeks  before  March  4,  1907? 

6.  How  many  in  the  last  month? 

7.  How  many  in  the  last  week? 

8.  How  many  in  the  last  two  days? 

9.  How  many  cases  of  applicants  for  enrollment  were  passed  on  by  the  Secretary 
of  the  Interior  m  the  last  six  weeks? 

10.  How  many  in  the  last  month? 

11.  How  many  in  the  last  week? 

12.  How  many  in  the  last  two  days? 

13.  Prior  to  the  last  month  what  was  the  least  niunber  of  cases  passed  on  in  any  one 
month? 

14.  Is  it  not  a  fact  that  in  the  last  month  there  were  exceedingly  few  reversals  of  the 
recommendations  of  the  Dawes  Commission,  while  there  were  quite  a  niunber  earlier 
when  there  was  more  time? 

15.  Is  it  a  fact  that  in  the  Secretary's  Office  many  cases  in  the  last  month  were 
affirmed  without  even  reading  the  record? 

16.  Is  it  not  a  fact  that  your  office  urgently  requested  and  dedred  an  extension  of 
time  for  closing  the  rolls  because  of  recognition  of  the  fact  that  fair  and  adequate  con- 
sideration could  not  be  given  in  the  short  time  remaining  to  the  many  cases  still  unacted 
on? 

17.  Would  yovL  be  willing  to  have  important  property  rights  of  your  own,  involving 
perhaps  your  title  to  a  home  in  which  you  had  hved  for  years  passed  on  in  the  manner 
m  which  necessarily  owing  to  the  limited  time  the  rights  were  passed  on  in  the  last 
few  weeks  of  applicants  for  citizenship? 

18.  Do  you  believe  it  would  be  fair  and  inequitable  to  provide  an  opportunity  for 
redetermination  of  those  cases  passed  on  in  tne  last  thirty  days  before  March  30, 
1907,  and  of  those  cases  in  which  test  cases  showed  that  previously  persons  had  been 
unjustly  barred  from  their  rights  on  some  technicality  that  did  not  go  to  the  merits? 

19.  Is  it  not  a  fact  that  full  bloods  and  their  children  were  barred  under  the  opinion 
of  the  Attorney-General  of  February  19, 1907,  on  the  ground  that  they  had  not  applied 
to  the  Dawes  Commission  for  enrollment,  or  applying,  had  been  refused  on  some 
technicality? 

20.  Is  it  not  a  fact  that  persons  were  barred  from  their  consideration  of  their  cases 
on  the  merits  because  the  Dawes  Commission  reported  there  was  a  judgment  of  Judge 
Springer's  court  adverse  to  them  and  that  later  in  other  cases,  the  existence  of  any  such 
judgment  records  that  later  persons  were  enrolled  while  several  hundred  others  did  not 
nave  their  cases  considered  in  their  merits? 

21.  Is  it  not  a  fact  that  a  number  of  persons  were  ordered  enrolled  on  their  merits  and 
then  were  not  enrolled  because  of  an  opinion  of  the  Attorney-General  that  failure  to 
remove  their  cases  to  the  Choctaw-Chickasaw  citizenship  courts  had  technically  banred 
consideration  of  their  cases  on  their  merits? 
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22.  Is  It  not  a  fact  that  a  number  of  pencms  were  stricken  irom  the  xoUs  because  of 
the  opinion  dl  the  Attorney-General  and  that  when  they  went  to  court,  they  were 
oidered  restored  to  the  rolls? 

23.  Has  the  Attomey-Creneral's  Office  claimed  the  Secretary  misconstrued  and 
misapplied  his  opinion? 

24.  Is  it  not  a  &ct  that  the  Choctaw  and  Chickasaw  freedmen  were  given  only  nine 
days  within  which  to  apply  for  enrollment  of  their  unbOTn  children. 

25.  Is  it  not  a  fttct  that  the  Dawes  Commission  was  hostile  to  the  enrollment  of  the 
newlxnm  freedmen  and  could  have  given  more  time? 

26.  Did  not  the  opinion  of  the  Attorney-General  operate  to  bar  of  consideration  on 
their  merits  a  number  of  the  more  ignorant  Indians  who  knew  nothing  of  the  forms  of 
Iffocedure. 

The  witness  was  thereupon  excused. 

Se(»retai7  Gabfieid.  Mr.  Chairman,  I  do  not  know  whether  the 
opinion  of  the  Attorney-General,  wmch  was  written  February  19, 
1907,  has  been  presented  to  the  committee. 

Hie  CHAmiCAN.  The  only  information  that  has  been  presented 
was  this  letter  this  morning. 

Secretaiy  Gabfield.  I  would  like,  then,  to  present  the  opinion 
rendered  by  Attorney-General  Bonaparte  upon  which  the  action  is 
based.  This,  Mr.  Chairman,  is  the  opinion  rendered  by  Mr.  Bona- 
parte, dated  Februaiy  19^  1907,  upon  which  opinion  the  Secretary  of 
the  Interior  took  the  action  that  ne  did  in  striking  the  names  ^om 
the  roll  before  the  4th  of  March,  and  I  simply  call  attention  to  one 
statement  in  the  opinion^  which  appears  on  page  161  of  this  print. 
After  considering  the  Tanous  classes  of  cases  presented,  he  says: 

In  my  opinion,  these  parties  should  be  stricken  from  the  rolls. 

Senator  Davis.  Please  submit  the  whole  opinion  without  comment. 

Secretarj^  Gabfield.  Very  well.  I  am  aavised  that  it  was  acting 
on  that  opinion  that  Secretary  Hitchcock  caused  the  names  to  be 
stricken  from  the  roll. 

(The  opinion  appears  in  the  appendix.) 

OEOEOE  A.  WAED— Eecalled. 

Senator  Davis.  Mr.  Ward,  the  other  daj,  in  examining  you 
before  tlus  committee  I  think  I  made  a  mistake.  I  asked  you  if 
there  were  not  the  applications  of  2,023  persons  decided  by  the  Sec- 
retary of  the  Interior  in  a  week  prior  to  March  4,  1907.  I  should 
have  asked  you  whether  there  were  not  2,023  cases  passed  upon  in 
tJie  Department  in  a  week  prior  to  March  4,  1907. 

Mr.  Wabd.  I  can  not  say  as  to  that,  but  1  do  not  think  that  there 
were  that  many  cases. 

Senator  Davis.  How  many  do  you  think  were  passed  upon? 

Mr.  Ward.  In  say,  ten  days,  aoout  1,800 — say  ten  days  prior  to 
March  4,  1,800  cases. 

Senator  Davis.  Do  you  not  know  that  the  record  shows  that 
there  were  exactly  2,023  cases? 

Mr.  Ward.  I  do  not. 

Senator  Davis.  You  think  there  were  about  1,800,  as  you  say? 

Mr.  Ward.  That  is  simply  an  estimate. 

Senator  Davis.  I  understand.  If  there  were  1,800  cases  passed 
upon  by  the  Secretary  of  the  Interior — in  what  length  of  time  did 
you  say? 

Mr.  Ward.  Within  ten  days. 
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Senator  Davis.  Within  ten  days  prior  to  the  4th  of  March  the 
rights  of  how  many  people  would  that  involve? 

Mr.  Ward.  I  have  no  idea. 

Senator  Davis.  Well,  give  us  an  estimate? 

Mr.  Ward.  I  can  not  estimate  it. 

Senator  Davis.  Would  it  be  five  to  a  case  on  an  average! 

Mr.  Ward.  No,  I  think  not,  not  in  the  closing  days. 

Senator  Davis.  How  many  would  there  be  to  a  case? 

ifr.  Ward.  They  would  possibly  average,  I  believe,  three;  that 
would  be  a  fair  average. 

Senator  Davis.  Three  to  a  case? 

Mr.  Ward.  Yes,  sir;  three  to  the  case.  Now,  leaving  out  one  or 
two  big  cases  like  the  Reilly  case  and  the  Miller  case — and  there  was 
some  other  big  case,  I  have  forgotten  the  title — as  I  recollect  it,  there 
were  only  three  big  cases  in  the  closing  days. 

Senator  Brandegee.  What  was  it  that  you  were  going  to  say 
when  you  were  interrupted?  You  said,  ''and  of  that  there  were 
1,800  r' 

Mr.  Ward.  And  of  that,  I  would  judge  that  about  900,  one-half, 
were  Choctaws  and  Chickasaws. 

Senator  Brandegee.  What,  on  an  average,  would  you  estimate 
the  testimony  to  be;  that  is,  the  amount  of  pages,  the  size  of  the 
transcript? 

Mr.  Ward.  Aside  from  the  big  cases,  not  to  exceed  three  pages — 
aside  from  those  large  cases  that  I  have  mentioned,  because  in  the 
closing  days  there  were  what  we  called  memorandum  cases — that  is, 
as  a  rule;  I  do  not  mean  all  of  them. 

Senator  Brandegee.  What  is  a  memorandum  case? 

Mr.  Ward.  A  memorandum  case  is  where  an  application  for 
enrollment  is  made  after  the  time  has  expired  within  which  enroll- 
ment could  be  made. 

Senator  Davis.  I  asked  you  for  certain  information  the  other 
day  which  you  said  you  would  try  to  get  from  the  Indian  Territory. 
Have  you  got  it? 

Mr.  Ward.  No,  sir;  I  have  telegraphed  for  it  twice. 

Senator  Davis.  You  can  not  get  the  information? 

Mr.  Ward.  Oh,  yes ;  I  can  get  the  information,  and  the  very  minute 
we  get  it  the  Ofiice  will  send  it  to  the  committee. 

Senator  Davis.  You  have  not  got  it  now? 

Mr.  Ward.  No,  sir. 

The  Chairman.  I  would  Uke  to  ask  you  a  question.  What  do 
you  know  about  the  facts  in  the  McGee  case?  Just  state  all  you 
Know  about  that  case. 

Mr.  Ward.  I  know  the  McGee  case  because,  as  I  now  recollect  it, 
I  personally  handled  that  case  in  the  wind  up,  not  originally,  but 
when  the  enrollment  of  what  we  term  newborn  children — that  is,  a 
child  bom  after  September  25,  1902,  I  believe — came  up;  the  nine 
children,  and  I  think  the  motner,  had  been  enrolled  as  Chickasaw 
freedmen.  The  Commission  enrolled  a  newborn  child  as  an  Indian, 
and  when  it  reached  our  Office,  we  took  the  position  that  if  the  new- 
bom  child  was  entitled  to  enrollment  as  an  Indian  the  other  children 
were  entitled  to  enrollment  as  Indians,  but  that  the  newborn  child 
was  not  entitled  to  enrollment  at  all  because  she  or  he — ^I  have  for- 
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eotten  which  it  was^-^was  a  Chickasaw  freedman  and  Chickasaw 
&eedmen  were  not  citizens  of  the  nation.  The  newborn  childiea 
eame  in  under  the  act  of  April  26,  1906,  and  the  Supreme  Court  is 
my  authority  for  saving  that  the  Chickasaw  freedmen  are  not  citizens 
01  the  nations.  I  Deheve — and  I  am  not  sure  about  this — ^that  all 
the  names  were  transferred  to  the  blood  roll. 

Senator  Sutherland.  The  nine  names  1 

Mr.  Wabd.  The  nine  names. 

Senator  Suthebland.  Including  the  newborn  child  I 

Mr.  Wabd.  Including  the  newoom  child.  That  is  my  recolleo* 
tion  of  it,  that  they  were  transferred,  all  of  the  names,  to  the  blood 
roll. 

Senator  Cubtis.  Can  you  find  out  for  certain  about  that? 

}Ax.  Wabd.  Yes,  sir. 

Senator  Cubtis.  I  wish  you  would  advise  the  chairman  as  to  that. 

Mr.  Wabd.  Very  well. 

Senator  Cubtis.  And  if  so,  when  it  was  done. 

Mr.  Wabd.  Yes,  sir.    I  can  tell  by  looking  at  the  roll. 

Senator  Cubtis.  Did  the  Secretary  overrule  your  office  with  regard 
to  that  childt 

Mr.  Wabd.  The  Secretary  overruled  our  office. 

Senator  Cubtis.  In  regard  to  the  child? 

Mr.  Wabd.  In  regard  to  the  child. 

Senator  Suthbbland.  Do  I  understand  that  the  eight  children 
were  on  the  freedmen  roUt 

Mr.  Wabd.  The  nine  children  were  enrolled  as  Chickasaw  freed- 
men.   They  were  bom  prior  to  September  25,  1902. 

Senator  Suthebland.  This  was  a  tenth  child  t 

Mr.  Wabd.  This  was  a  tenth  child,  bom  after  that  date. 

Senator  Suthebland.  The  nine,  tnen,  were  on  the  freedmen  roUt 

Mr.  Wabd.  Yes,  sir,  and  I  think  the  mother. 

Senator  Suthebland.  And  the  Secretary  finally  ordered  that  they 
should  be  put  upon  the  Indian  roll,  being  Indians  of  blood  t 

Mr.  Wabd.  Yes,  sir;  that  is  my  recollection;  I  am  not  sure 
about  it. 

Senator  Suthebland.  Including  the  tenth  child? 

Mr.  Wabd.  Yes,  sir;  I  will  look  that  up,  however. 

Senator  Davis.  Now,  Mr.  Ward,  what  was  the  name  of  the  tenUi 
child,  the  newborn  child? 

Mr.  Wabd.  I  do  not  remember.  If  you  know  the  name  and  will 
give  it,  I  will  probably  remember.    I  know  that  it  was  McGee. 

Senator  Davis.  You  said  that  you  examined  personally  and  passed 
upon  these  cases.  Now,  tell  us  the  name  of  that  newborn  child  that 
you  have  talked  about  so  learnedly? 

Mr.  Wabd.  I  examined  hundreds,  but  I  could  not  call  the  names. 

Senator  Davis.  You  have  had  your  attention  evidently  called  to 
this  matter.     Now  tell  us  the  name  of  that  child? 

Mr.  Wabd.  I  had  not  before  that  day. 

Senator  Davis.  You  have  not  had  your  attention  called  to  this 
family? 

Mr.  Wabd.  I  have  not. 

Senator  Davis.  Have  you  not  had  your  attention  called  to  this 
family  by  the  fact  of  the  remarks  tliat  I  made  upon  the  fioor  of  the 
Senate  recently? 
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Mr.  Ward.  I  have  not  read  your  remarks. 

Senator  Davis.  You  did  not  do  me  that  honor? 

Mr.  Ward.  Well,  I  would  not  mind  doing  you  the  honor,  but  I  have 
not  had  the  time. 

Senator  Davis.  You  are  a  very  busy  man. 

Senator  Sutherland.  Have  your  remarks  been  printed,  Senator 
Davis? 

Senator  Davis.  Yes;  in  the  press,  if  not  in  the  Record. 

Mr.  Ward.  And,  as  a  matter  of  fact,  I  do  not  read  the  Record. 

Senator  Davis.  You  can  not  tell  us  the  name  of  this  newborn 
child? 

Mr.  Ward.  I  can  not  tell  you  the  name  of  that  newborn  child. 

Senator  Davis.  Do  you  not  know  as  a  matter  of  fact  that  the 
mother  of  these  McGee  children  was  of  negro  blood? 

Mr  Ward.  That  is  my  recollection. 

Senator  Davis.  And  do  you  not  know  that  the  father  was  an 
Indian? 

Mr.  Ward.  That  is  my  recollection. 

Senator  Davis.  And  cto  you  not  know  that  this  citizenship  court 
enrolled  one  of  these  children  as  an  Indian  and  nine  as  niggers? 

Mr.  Ward.  No,  sir;  I  do  not  recollect  that. 

Senator  Davis.  Does  not  that  record  show  it  [handing  witness 
printed  record]? 

Mr.  Ward.  I  do  not  know;  I  have  not  seen  it. 
'    Senator  Davis.  Examine  it  and  see.    Do  you  not  know  that  there 
are  many  casesiust  Uke  that? 

Mr.  Ward.  Tne  rule  was  to  enroll 

Senator  Davis.  Just  answer  the  question. 

Mr.  Ward.  I  am  going  to  answer  the  question  in  my  own  way.    I 
am  doing  the  testifv^mg  here. 

Senator  Davis.  And  I  am  doing  the  questioning. 

Mr.  Ward.  And  I  am  doing  the  answering. 

Senator  Davis.  Do  you  not  know  that  there  are  many  cases  just 
like  that? 

Mr.  Ward.  I  do  not;  there  may  be,  I  do  not  say  that  there  are  not 
such  cases,  but  they  have  not  been  brought  to  my  attention. 

Senator  Davis.  That  was  brought  to  your  attention? 

Mr.  Ward.  Yes,  sir;  and  I  have  given  you  the  history  of  this  case. 

Senator  Davis.  Just  examine  that  for  a  minute  or  two  and  see  if  the 
mother  of  these  children  was  not  a  negro  and  the  father  an  Indian! 

Mr.  Ward.  That  is  my  recollection  of  it. 

Senator  Davis.  Does  not  the  record  show  it  there?    Just  turn  over 
the  pages  if  you  do  not  know  how  to  examine  it. 

Mr.  Ward.  I  do  not  need  your  advice. 

Senator  Davis.  You  probably  would  profit  by  it,  if  you  were  te 
take  it. 

Mr.  Ward.  Not  from  past  experience.     It  would  take  some  time 
to  read  this  record — but  as  I  recollect  it  now 

Senator  Davis.  Take  all  the  time  you  want.     You  are  the  law 
expert  of  the  office. 

Mr.  Ward.  This  case  was  not  before  the  citizenship  '•ourt,  as  I 
recall  it,  but  it  may  have  been. 

Senator  Davis.  You  do  not  know  anything  about  that  cas^,  do 
you? 
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Mr.  Wabd.  I  do  not  recollect  that  it  was. 

Senator  Dayis.  And  you  were  talking  very  learnedly  here  about  a 
case  that  you  do  not  know  anything  alx)ut. 

The  Chaibman.  Take  your  time  and  examine  it  thoroughly;  we 
have  plenty  of  time. 

Senator  Davis.  Have  you  found  what  you  are  looking  for! 

Mr.  Wabd.  I  have  not  found  what  you  asked  me  about.  When 
I  go  back  to  the  Office  I  will  examine  the  record  in  the  case  and 
prepare  a  letter 

Senator  Davis.  I  would  rather  you  would  refer  to  the  record  than 
prepare  a  letter. 

Mr.  Wabd.  I  will  send  a  certified  copy  of  the  record  if  you  want  it. 

Senator  Davis.  I  do  want  it.  You  are  talking  about  something 
that  you  do  not  know  anything  about. 

Mr.  Wabd.  I  want  to  make  this  explanation.  If  the  case  is  not 
contested,  that  is  what  we  call  a  straight  case.  We  knew  nothing 
about  it  until  it  came  up  with  the  name  on  the  roll;  only  the  contested 
cases  come  up.  I  do  not  think  that  the  enrollment  of  the  nine  chil- 
dren and  the  mother  was  contested.  If  the  enrollment  is  not  con- 
tested there  is  not  any  record  in  our  Office  except  the  roll.  As  I 
recollect  it  the  youngest  child  was  contested — either  Mr.  Bixbv 
raised  the  question,  or  the  tribe,  and  I  believe  the  only  record  witn 
reference  to  that  child  is  Mr.  Bixby  s  letter.  That  is  the  correspond- 
ence.   I  am  not  sure  that  there  is  no  testimony. 

Senator  Davis.  Now,  Mr.  Ward,  taking  it  for  panted  and  assiun- 
ing  that  the  father  of  these  children  was  an  Indian  and  the  mother 
was  a  n^o,  how  should  those  children  be  enrolled} 

Mr.  Wabd.  Under  the  law  as  freedmen. 

Senator  Davis.  They  would  take  the  status  from  the  mother) 

Mr.  Ward.  They  would  take  the  status  from  the  mother. 

Senator  Davis.  Do  you  not  know  to  the  contrary,  that  they  should 
be  enrolled  as  Indians? 

Mr.  Ward.  I  do  not,  and  I  will  tell  you  why.  The  law  of  1896  said 
that  in  preparing  the  rolls  the  Commission  to  the  Five  Civilized 
Tribes  should  follow  the  usages,  customs,  and  laws  of  the  tribes.  It 
was  the  custom  and  law  of  the  tribes  to  enroll  the  children  of  a  freed- 
man  mother  with  the  mother^  even  though  the  father  was  an  Indian. 

Senator  Davis.  Will  you  cite  me  to  that  law? 

Mr.  Ward.  You  will  find  those  laws  published  in  a  report  on  H.  R. 
15419,  I  think  it  is,  in  the  hearings  before  the  House  committee  on 
that  bill. 

The  Chairman.  On  this  nation? 

Mr.  Ward.  Yes,  sir. 

Senator  Curtis.  When  was  the  date  of  the  act? 

Mr.  Ward.  1896. 

Senator  Davis.  Was  that  the  Curtis  Act? 

Mr.  Ward.  No,  sir;  the  Curtis  Act  is  1898. 

Senator  Davis.  1898? 

Mr.  Ward.  It  is  June  28,  1898;  30  Stats.,  495. 

Senator  Davis.  Now,  do  you  maintain  that  children  bom  of  an 
Indian  father  and  a  negro  mother,  or  a  mother  tainted  witibi  nigger 
blood,  should  be  enrolled  as  nigger  Indians? 

Mr.  Ward.  Yes,  sir;  under  tne  law. 

Senator  Davis.  That  is  all  I  care  to  ask. 


OPENING  OP  BOLLS.  71 

The  Chaibman.  Do  you  want  to  make  any  further  statement, 
Mr.  Ward? 

Mr.  Ward.  There  is  one  statement  that  I  want  to  make  about  this 
roll.  I  want  to  explain  this  to  the  conmiittee.  so  that  it  wiD  fully 
understand  it.  There  has  been  a  good  deal  or  talk  about  our  not 
having  enrolled  people  who  were  entitled  to  enrollment.  I  do  not 
know  what  the  talk  was  about.  This  is  not  a  roll,  and  we  have  never 
so  considered  it.  It  is  a  list  of  the  names  of  the  persons  who  have 
been  stricken  from  the  rolls  for  all  reasons,  and  the  waj  it  happened 
to  be  prepared  was  that  the  Conunission  to  the  Five  CiviUzed  Tribes 
could  not  agree  as  to  the  total  number  on  the  roll.  And  then  I  had  the 
girls  go  over  and  check  oflf  every  name,  and,  as  you  can  see,  it  has  been 

gress  copied.  They  checked  oflf  every  name  which  has  been  stricken 
•om  the  various  rolls,  no  matter  for  what  reason,  so  as  to  reach  a 
final  conclusion  as  to  the  total  number  on  each  roll,  and  we  sent  Mr. 
Bixby,  I  think  it  was,  on  the  18th  of  May,  1907,  a  press  copy  of  this, 
and  in  that  way  we  got  together. 

Now,  that  is  what  this  is  [referring  to  paper].  I  want  to  say  further 
that  this  has  been  right  in  my  charge  ever  since  it  was  made,  and  no 
attorney  interested  has  ever  been  denied  access  to  it.  We  have  found 
that  a  great  convenience;  we  have  got  an  alphabetical  index  to  the 
list.  It  an  attorney  comes  in  and  wants  to  find  out  by  such  and  such 
a  name  that  has  been  stricken  from  the  roll,  we  go  right  to  this  and  get 
the  name. 

Senator  Beandegee.  By  the  word  "this"  you  mean  the  document 
you  are  holding  in  your  hand? 

Mr.  Ward.  Yes,  sir;  the  document  that  I  am  holding  in  my  hand. 
That  is  the  paper  that  has  been  called  a  roll. 

Senator  Brandegee.  There  have  been  several  diflTerent  sets  of 
these;  is  that  all  one  roll? 

Mr.  Ward.  No,  sir;  it  is  just  a  list  of  names  that  was  stricken  from 
the  roll — a  Choctaw  list,  a  Chickasaw  list,  a  Cherokee  list,  and  a  freed- 
man  list  in  each  nation  and  in  the  Seminole  Nation. 

Senator  Brandegee.  Each  one  of  these  is  a  list  of  the  names  that 
have  been  stricken  from  the  rolls  of  each  tribe? 

Mr.  Ward.  Yes,  sir. 

Senator  Brandegee.  When  did  you  commence  to  make  that  list? 

Mr.  Ward.  I  think  we  commenced  about  the  1st  of  April  a  year 
ago. 

Senator  Brandegee.  It  consists  of  the  names  that  have  been 
stricken  oflF  from  time  to  time  at  diflferent  dates? 

Mr.  Ward.  Yes,  sir;  including  the  intermarried  Cherokees  in  the 
Cherokee  Nation — 1,142  of  them. 

Senator  Curtis.  They  were  taken  oflf  by  decision  of  the  comt? 

Mr.  Ward.  Yes,  sir;  under  the  decision  in  the  Red  Bird  case. 

Senator  Brandegee.  So  you  do  not  consider  it  a  roll,  but  simply 
a  list  of  names? 

Mr.  Ward.  Yes,  sir;  it  is  a  wonder  that  when  we  got  through  with 
it  that  we  did  not  throw  it  in  the  wastebasket,  but  it  is  a  good  thing 
that  we  did  not. 

Senator  Davis.  Just  submit  that  to  the  stenographer. 

Mr.  Ward.  I  will  not;  if  you  want  that  you  must  get  it  from  the 
Secretary  of  the  Interior. 

Senator  Davis.  What  did  you  bring  it  here  for? 
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Mr.  Ward.  I  expected  that  you  or  some  member  of  the  committee 
would  ask  the  number  of  names  that  were  stricken  from  the  roll,  as 
was  done  the  other  day. 

Senator  Davis.  If  you  did  not  want  to  submit  that  in  testimony, 
what  did  you  bring  it  here  for? 

Mr.  Ward.  I  did  not  want  to  submit  it.  What  did  I  bring  these 
other  papers  here  for? 

Senator  Davis.  You  decline  to  submit  those  names  to  the  stenog- 
rapher to  be  put  in  the  record,  do  you? 

Mr.  Ward.  I  do,  without  the  consent  of  the  Secretary  of  the  Inte- 
rior. 

Senator  Davis.  Will  you  try  to  get  that  consent? 

ifr.  Ward.  I  will  not.  If  the  committee  wants  it,  they  can  ask 
the  Secretary  for  it. 

Senator  Davis.  Why  will  you  not  do  it? 

Mr.  Ward.  Because  it  is  not  my  business  to  tell  the  Secretary 
what  he  shall  do. 

Senator  Davis.  Will  you  tell  the  Secretary  of  the  Interior  that 
we  want  this  list  of  names  to  go  in  the  record  and  see  whether  or  not 
he  will  consent? 

Mr.  Ward.  I  will  not.  You  may  address  a  communication  to 
him. 

The  Chairman.  Let  me  ask  a  question.  Mr.  Ward,  this  list  of 
names  that  you  have  just  shown  the  committee,  you  may  state 
whether  or  not  that  list  is  in  the  office  as  in  any  manner  decisive  of 
the  rights  of  anvone. 

Mr.  Ward.  No,  sir. 

The  Chairman.  If  I  understand  you  correctly,  it  is  a  mere  mem- 
orandum that  you  and  the  others  made  for  your  own  convenience 
to  keep  track  of  what  was  on  the  rolls  and  not  as  decisive  of  the 
rights? 

Mr.  Ward.  That  is  all  there  is  to  it. 

Senator  Davis.  Now,  Mr.  Ward,  did  your  office  have  before  it 
when  decisions  were  rendered  in  the  Choctaw  and  Chickasaw  cases 
the  official  rolls  prepared  by  the  Government  officials  and  agents 
between  1830  ana  1860,  a  part  of  which  were  in  the  possession  of  the 
Secretary  of  the  Treasury  and  the  remainder  in  the  possession  of  the 
Secretary  of  the  Interior? 

Mr.  Ward.  I  do  not  know  what  was  in  possession  of  the  Secretary 
of  the  Treasury,  but  all  rolls  which  we  considered  in  connection  with 
enrollment  were  on  file  with  the  Commission  to  the  Five  Civilized 
Tribes. 

Senator  Davis.  Do  you  not  know  that  there  are  some  80  or  90 
of  those  rolls  in  the  Interior  and  Treasury  Departments? 

Mr.  Ward.  I  do  not. 

Senator  Davis.  Tribal  rolls? 

Mr.  Ward.  I  do  not;  I  do  not  know  how  many  rolls  there  are  in 
the  Interior  and  Treasury  Departments. 

Senator  Davis.  Do  you  not  know  that  there  were  only  six  or  seven 
complete  and  partial  rolls  made  by  the  tribes,  which  were  used  by  the 
Commission  and  the  Department  m  making  the  final  rolls,  except  the 
Mississippi  Choctaw  rolls  ? 

Mr.  Ward.  I  do  not,  because  I  have  never  seen  them. 
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Senator  Davis.  Do  you  not  know  that  you  did  not  have  but  six  or 
seven  complete  rolls  prepared  by  the  tribes,  except  the  Mississippi 
Choctaws,  when  you  nxed  up  these  rolls? 

Mr.  Wabd.  I  do  not. 

Senator  Davis.  Then  what  do  you  know  about  it? 
^  Mr.  Ward.  All  rolls  that  were  used  in  connection  with  the  prepara- 
tion of  the  final  rolls  were  on  file  with  the  Commission  to  the  Five 
CiviHzed  Tribes.     I  do  not  know  what  rolls  they  used. 

Senator  Davis.  Secretary  Garfield,  here  is  a  list  of  names  which 
Mr.  Ward  says  were  used  as  a  memorandum  by  his  Department,  show- 
ing the  names  which  were  stricken  from  the  rolls  of  the  various  tribes 
of  the  Five  CiviUzed  Tribes.  I  asked  him  to  furnish  that  to  the 
steno^apher  as  a  matter  of  record  in  this  case.  Do  you  object  to  itt 
He  said  he  would  not  do  it  without  your  consent. 

Secretary  Garfield.  I  will  have  to  look  it  over  and  see  just  what 
the  rolls  are  and  see  whether  there  is  any  reason  why  it  should  not  be 
submitted.  If  there  is  no  reason,  I  shall  be  very  glad  to  have  it  fur- 
nished. There  may  be  some  reason  that  I  am  not  advised  of  at  the 
moment.  « 

Senator  Davis.  He  says  that  it  is  simply  a  memorandum  of  a  Ust  of 
names  stricken  from  the  rolls,  and  is  kept  simply  for  the  information 
of  the  Office,  in  alphabetical  order.  Do  you  mow  of  any  reason  why 
that  should  not  go  into  this  record? 

^  Secretary  Garfield.  My  impression  is  that  this  is  a  Ust  that  1 
directed  should  not  be  puoUshed.  for  the  reason  that  it  would  have  a 
tendency  to  promote  a  great  deal  of  Utigation  by  giving  to  the  attor- 
neys the  names  of  persons  stricken  from  the  rolls — attorneys  who  did 
not  represent  those  parties  originally — and  for  that  reason,  I,  at  the 
time,  did  not  have  this  list  printed. 

Senator  Davis.  Now,  Mr.  Ward  says  that  any  attorney  can  exam- 
ine this  list  at  will. 

Secretary  Garfield.  Then  I  am  mistaken  as  to  the  character  of 
the  roll. 

Senator  Davis.  Then  why  do  you  object  to  its  going  into  the 
record? 

Secretary  Garfield.  I  misunderstood  the  character  of  it  then. 
What  is  it,  Mr.  Ward? 

Mr.  Ward.  That  is  a  list,  Mr.  Secretary,  of  the  names  stricken 
from  the  roll  for  all  reasons,  including  those  eliminated  under  the 
opinion  of  February  19,  1907.  It  was  prepared  for  the  purpose  of 
finding  the  total  for  each  roll;  the  Office  and  Mr.  Bixby  could  not 
agree  as  to  the  aggregate  on  each  roU.  Then  we  went  over  the  rolls 
and  took  off  each  name  and  furnished  Mr.  Bixby  a  press  copy  of 
that,  and  in  that  way  we  got  together. 

Secretary  Garfield.  Mr.  Ward,  is  this  the  roll  that  Mr.  Leupp 
and  I  had  a  question  about,  as  to  whether  or  not  it  should  be  pub- 
lished, or  printed  rather? 

Mr.  Ward.  No,  sir;  the  rolls  you  are  thinking  of  were  the  rolls 
from  1832  on  down. 

Secretary  Garfield.  Is  there  any  reason  that  you  know  of  why  it 
should  not  be  printed? 

Mr.  Ward.  For  the  very  reason  that  you  have  stated.  It  gives 
the  attorneys  the  opportunity,  if  you  publish  that  list,  to  go  to  these 
people  and  get  their  cases. 
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Senator  Datib.  Did  you  not  say  a  moment  am  that  any  attorney 
ooold  come  to  your  Department  and  examine  tnose  rolls  at  will  and 
call  for  any  name  that  ne  wanted  tot 

Mr.  Wabd.  Yes,  sir;  and  to  any  case — ^not  as  to  the  whole  business. 

Senator  Datis.  It  he  called  for  the  whole  business  he  could  set  it, 
could  he  not;  if  he  cidled  for  every  name  on  the  roll  he  couM  get 
them,  could  he  not? 

Mr.  Wabd.  lliat  would  be  up  to  the  Commissioner.    He  would 
have  to  decide. 

Senator  Datis.  Suppose  he  came  in  and  said,  ''I  represent  John 
Smith:  I  want  to  see  if  his  name  is  stricken  from  the  roll;"  or  suppose 
he  said,  ''I  represent  Jim  Brown,"  or  this  man  or  that  man,  including 
the  whole  list,  could  he  not  get  itt 

Mr.  Wabd.  No,  sir;  because  how  would  he  get  the  names t 

The  Chaibuak.  You  may  treat  it  as  the  request  of  the  conmiittee 
for  a  copy  of  that  list  and  then  make  such  a  report  to  the  committee 
of  your  action  in  the  matter  as  seems  proper. 

Senator  Davis.  I  insist  that  that  list  go  in  the  record. 
«    Secretary  Gabfield.  I  will  look  this  list  over  and  see  if  there  is 
any  good  reason  with  r^ard  to  public  policy  why  it  should  not  be 
given,  and  will  submit  it  to  the  conunittee. 

Senator  Davis.  Are  there  any  secrets  in  your  office  that  the  public 
can  not  know  with  reference  to  the  enrollment  of  the  Choctaw  and 
Oiickasaw  Indians  1 

Secretary  Gabfield.  There  are  no  secrets  in  a  public  office  that 
can  not  be  given  out  at  the  proper  time. 

Senator  Davis.  Then  why  do  you  not  give  this  information! 

Secretary  Gabfield.  There  are  often  questions  of  public  policy  as 
to  whether  or  not  it  is  wise  to  give  information  at  a  certain  time  to 
be  made  public. 

Senator  Davis.  You  have  had  that  roll  now  for  more  than  two 
years? 

Secretary  Garfield.  I  do  not  know  the  date  of  it. 

Senator  Davis.  Mr.  Ward  says  so. 

Mr.  Ward.  Oh,  no;  I  think  it  was  completed  in  April,  1907. 

Senator  Sutherland.  If  you  will  permit  me 

Mr.  Ward.  I  want  to  say  positively,  if  the  Senator  will  excuse  me, 
that  it  is  not  a  rolL  and  we  do  not  so  consider  it. 

Senator  Davis.  1  know  it  is  not  a  roll,  but  it  is  a  list  of  names  that 
were  stricken  off  after  the  rolls  were  completed. 

Mr.  Ward.  I  did  not  say  before  the  rolls  were  completed. 

Senator  Sutherland.  1  was  goin^  to  make  this  suggestion.  I  see 
no  reason  why  the  committee  itself  should  not  have  access  to  these 
names,  but  I  can  see  some  reason  why  it  might  not  be  good  policy, 
or  wise  policy,  to  spread  it  upon  the  record  of  this  hearing  and  make 
it  public  for  the  very  reason  that  was  suggested  by  Mr.  Ward.  I 
think  there  is  a  great  deal  of  force  in  that  suggestion. 

Senator  Davis.  That  is  exactly  what  I  want. 

Senator  Sutherland.  I  can  see  no  reason  why  it  might  not  be 
submitted  to  the  committee,  but  I  do  not  think  it  should  be  made 
a  matter  of  public  record. 

The  Chairman.  Mr.  Ward  has  not  objected  to  submitting  it  to  the 
committee,  and  it  is  now  practically  in  the  hands  of  the  committee. 
It  was  handed  by  him  to  the  committee  for  our  use.     I  suggested  that 
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the  Secretary  might  treat  this  as  a  formal  request  from  the  committee, 
otherwise  it  would  be  a  written  reauest  of  the  committee,  and  that 
he  might  answer  it  now  if  he  desirea. 

Secretary  Garfield.  As  I  indicated  before,  I  am  perfectly  willing 
at  all  times  that  the  committee  should  see  tms  and  all  other  rebordi 
in  my  Department,  but  to  prevent^  an  improper  action  being  taken 
against  the  interests  of  the  Indians  it  is  not  wise  that  all  the  informa- 
tion which  is  contained  in  the  records  of  the  Department,  and  which 
the  committee  may  see,  should  be  made  pubUc.  My  feeling  is  that 
it  is  not  wise  that  this  list  should  be  published  for  the  reason  that  I 
have  indicated.  There  is  not  a  single  reason  why  every  member  of 
this  committee  should  not  see  this  list  to  the  end  that  they  may  know 
the  action  the  Department  has  taken. 

Senator  Sutherland.  I  want  to  say,  Mr.  Secretary,  that  I  for  one 
clearly  agree  with  you. 

Senator  Davis.  And  I  want  to  say  for  one  that  I  entirely  disagree 
with  you,  for'  this  reason  — ^ — 

Senator  Dixon.  You  think  that  it  would  be  a  matter  by  which 
every  attorney  in  Washington  would  try  to  make  some  business 
out  of  1 

Secretary  Garfield.  It  would. 

Senator  jDavis.  I  want  to  say  that  I  thoroughly  disagree  with  the 
Secretary  for  this  reason,  that  the  public  has  a  right  to  know  just  who 
have  been  denied  enrollment,  ana  the  parties  themselves  have  the 
right  to  have  it  published  so  that  they  can  protect  their  own  interests, 
and  for  that  reason  I  ask  the  Secretary  to  submit  that  list  to  the  ste- 
nographer so  that  it  may  become  a  part  of  this  record. 

Senator  Sutherland.  The  parties  themselves  already  know 
whether  they  have  been  stricken  from  the  rolls  or  not,  and  tne  public 
has  not  any  interest  in  at  all. 

Senator  Davis.  I  think  the  public  has. 

Senator  Sutherland.  The  result  would  be  that  this  information 
would  be  given  to  every  lawyer  seeking  business  throughout  that 
country,  and  he  would  go  among  these  people  stirring  up  Utigation, 
stirring  up  strife,  and  holding  them  up  for  petty  fees,  and  all  that 
sort  of  thing. 

Senator  Curtis.  I  would  like  to  state  in  this  connection,  because 
it  comes  in  with  Senator  Sutherland's  remarks,  that  I  have  letters 
in  my  possession  from  that  part  of  Oklahoma  formerly  the  Indian 
Territory,  showing  that  there  are  now  one  or  two  law  nrms  who  are 
sending  out  to  every  person  whose  name  they  can  secure  and  ask- 
ing a  very  small  fee,  from  $2  to  $6  or  $10,  and  assuring  them  that  if 
they  wUl  employ  them  they  will  get  them  on  the  rolls  even  if  they 
have  been  stricken  from  the  rolls ;  they  are  going  to  get  the  cases  all 
opened  up,  and  for  that  reason,  this  being  printed  as  a  document, 
it  would  simply  give  them  an  additional  list  of  people  to  write  them 
to  get  from  $2  to  $10  out  of  the  various  parties  who  would  send 
them  the  money. 

Senator  Davis.  As  a  Senator  and  a  member  of  this  committee,  I 
ask  the  Secretary  to  furnish  that  list  to  the  stenographer  to  be  printed 
as  a  part  of  the  record  of  this  case;  you  may  do  as  you  please. 

The  Chairman.  Do  you  care  to  make  any  reply  to  that,  Mr.  Secre- 
tary, either  now  or  by  letter? 
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Secretary  Oabfield.  I  can  reply  to  that  now,  Mr.  Cliairman.  I 
will  submit  die  list  for  the  information  of  the  members  of  the  com- 
mittee,  but  not  for  the  purpose  of  being  prnt^d  in  the  record. 

Senator  Suthebland.  Bight  there  I  want  to  ask  you^-^ither  you 
or  Mr.  Ward — approximat^y  how  many  names  there  are  on  this 
list. 

Senator  Davis.  While  he  is  looking  I  wint  to  say  that  the  Secre- 
tary has  evidently  taken  his  cue  from  the  'chairman.  In  the  begin- 
ning he  said  he  did  not  know  whether  he  had  objection  to  havmg 
that  printed  or  not. 

Secretary  Gabfield.  The  Senator  will  remember  that  I  said  that 
I  did  not  know  what  the  rolls  were  and  I  wanted  to  look  it  up  and  see. 

Senator  Davis.  You  have  not  looked  at  20  names  on  that  list.  I 
will  state  that  I  desire  the  list  printed  to  make  whatever  use  of  it  I 
see  fit. 

Secretary  Gabfieijo.  Then,  Mr.  Chairman,  if  that  be  the  case,  I  will 
have  to  withdraw  the  paper. 

.    Senator  Davis.  I  am  going  to  get  that  roll,  if  it  can  be  gotten  by 
Ai^y  legitimate  means. 

Senator  Suthebland.  Mr. Ward,  can  you  answer  my  last  questioii 
nowt 

Mr.  Wabd.  There  are  2,284  names,  exclusive  of  the  intermarried 
Cherokees  that  were  stricken  from  the  rolls  for  all  reasons — that  is 
double  enrollment,  dying  too  soon,  and  everything  of  that  sort. 

Senator  SxTTHEBLAin>.  This  list  that  vou  have  exhibited  to  the 
committee  contains  2,284  names,  does  it  I 

Mr.  Wabd.  It  contains  1,142  more  than  that;  there  are  about  3,300 
names.  There  were  1,142  intermarried  Ciherokees  stricken  off  under 
the  decision  in  the  Red  Bird  case. 

Senator  Sutherland.  Then  the  list  contains  thirty-three  bun* 
dred  and  some-odd  names? 

Mr.  Ward.  Yes,  sir. 

Senator  Davis.  Mr.  Chairman,  as  I  understand  that  list  is  sub- 
mitted for  the  consideration  of  the  committee,  I  want  the  list. 

Secretary  Garfield.  I  then  ask  that  it  be  withdrawn,  if  it  is  the 
purpose  of  Senator  Davis,  as  expressed,  to  have  a  copy  of  that  list 
made  to  be  used  publicly. 

Senator  Davis.  I  am  going  to  use  it  in  my  argument  in  the  Senate, 
and  I  have  a  right  to  do  it. 

Secretary  Garfield.  Then,  I  shall  ask  that  the  list  be  retiuned  to 
me  and  not  presented. 

The  Chairman.  Then  you  may  take  it  now,  Mr.  Secretary. 

Senator  Davis.  Does  tne  committee  uphold  the  action  of  the  Sec- 
retary in  that  behalf? 

The  Chairman.  The  Secretary  has  expressly  stated  that  he  placed 
that  list  before  us  for  our  use  here,  ana  until  he  places  it  before  us 
in  response 

Senator  Davis.  He  has  placed  it  before  us. 

The  Chairman.  And  imtil  he  places  it  before  us  in  response  to  the 
request  of  the  chair,  which  was  formally  made,  it  is  the  opinion  of  the 
chair  that  we  have  no  right  to  use  it.  If  the  sense  of  the  committee 
on  this  matter  is  desired,  we  will  go  into  executive  session. 

Senator  Davis.  No;  the  chair  decided  that  a  formal  request  was 
unnecessary,  inasmuch  as  the  Secretary  was  present  and  that  the 
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Secretary  might  consider  this  as  a  formal  request,  and  suggested  to 
the  Secretary,  as  a  way  out  of  the  difficulty,  that  he  might  submit  this 
roD  to  the  committee,  and  the  Secretary  submitted  the  roll  for  the 
use  of  the  committee.  Now,  I  want  that  roll,  as  a  member  of  the 
committee. 

The  Chairman.  If  the  gentlemen  who  are  not  members  of  the 
committee  will  retire,  we  will  take  this  matter  up  in  executive  session. 

EXECUTIYE   SESSION   OF  THE   COMMITTEE. 

The  committee  having  gone  into  executive  session — 

The  Chairman.  Senator  Davis,  do  you  desire  to  make  any  motion? 

Senator  Davis.  Yes,  sir;  I  move  that  the  roll  submitted  by  Mr. 
Ward  in  the  presence  of  the  Secretary  of  the  Interior  of  the  names 
stricken  from  the  rolls,  which,  on  the  suggestion  of  the  chairman,  the 
Secretary  submitted  to  the  committee  ror  its  use,  be  left  with  the 
committee. 

The  Chairman.  The  Chair  wants  to  disclaim  having  made  any 
suggestions  to  the  Secretary  further  than  that  he  might  decide  thiis 
question  now  or  later,  as  he  saw  fit. 

Senators,  are  you  ready  for  the  question? 

Senator  Taylor.  The  Secretary,  as  I  understood  it,  submitted  the 

¥aper  upon  the  understanding  that  it  should  not  be  made  public, 
hat  was  the  condition  upon  which  he  agreed  to  submit  it  to  the 
committee. 

Senator  Davis.  That  was  not  the  agreement,  as  I  understand  it,  in 
the  beginning.  That  was  the  suggestion  that  was  brought  out  by 
the  discussion.     The  roll  was  submitted  to  the  committee  for  its  use. 

Senator  Taylor.  Well,  he  has  the  right  to  withhold  them  from 
the  committee. 

Senator  Davis.  I  think  not.  Any  member  of  the  committee  can 
make  any  use  of  them  that  he  deems  proper. 

Senator  Brandeoee.  Mr.  Chairman,  I  desire  it  to  appear  on  the 
record,  in  order  to  make  a  coherent  narrative  of  the  way  in  which  this 
matter  arose,  that  when  I  asked  the  Secretary  the  question  as  to 
whether  he  objected  to  any  member  of  the  committee  keeping  this 
roll  in  case  it  was  submitted  to  the  committee,  not  thinking  that  it 
was  an  important  matter,  I  suggested  that  the  stenographer  should 
not  encumber  the  record  by  taking  that  down;  but  it  led  up  to  this 
matter,  so  that  in  order  to  make  the  record  complete  I  make  this 
statement,  that  in  my  opinion  it  would  be  just  as  imwise,  if  it  is 
xmwise  at  all,  for  a  member  of  the  committee  to  keep  this  list  of 
names  which  has  been  stricken  from  the  rolls  and  then  publish  them 
In  the  papers,  or,  as  Senator  Davis  says  he  intends  to  ao,  read  it  to 
the  Senate,  as  it  would  be  to  have  the  matter  printed  in  the  hearinjg^^f 
of  the  committee,  and  if  it  is  not  wise  to  publish  it  to  the  world  it 
would  be  equally  unwise  to  let  the  committee  indirectly  publish  it  to 
the  world.  The  Secretary  having  said  that  he  withdrew  the  list 
from  the  committee,  and  it  is  now  in  his  possession,  the  question  is, 
Shall  we  order  him  to  produce  it  for  pubhcation  ? 

The  Chairman.  Senator  Brande^e,  in  making  your  statement 
you  led  up  to  the  point  to  the  (][ue8tion  you  asked  the  Secretary,  and 
then  you  digressed  without  giving  his  answer.  What  were  you  going 
to  say? 
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Senator  BBANDEasB.  As  I  remember  it,  the  Secretaiy  said  in 
reply  to  my  question — and  I  thought  that  part  of  it  was  taken  down 
and  that  it  was  in  the  record  abready — if  it  is  not,  I  wUl  state  that  the 
Secretary  stated  that  in  his  judgment  that  indirect  way  of  publicar 
tion  would  be  just  as  detrimental  to  the  service  as  the  publication 
in  the  records  of  this  hearing.    Does  that  cover  your  point? 

The  CffTATRMAy.  Yes. 

Senator  Suthebland.  My  position  about  it  is  simply  this:  I  can 
see  that  the  number  of  names  stricken  from  the  rolls  might  be  mate- 
rial upon  some  inquiry,  but  I  can  not  see  that  the  names  of  individ- 
uids  would  be  at  all  material  to  any  inquiry  made  by  the  Senator 
with  reference  to  this  matter. 

Senator  Davis.  If  you  will  allow  me  to  interrupt  you  just  a  moment 
I  will  show  you  why  it  is  material. 

Senator  Suthebland.  Let  me  finish,  please.  And  I  can  see  that 
it  would  be,  in  the  way  suggested  hy  the  Secretary  himself,  very  det- 
rimental to  the  pubUc  interests.  We  all  know  enough  aoout  some 
of  the  members  of  our  own  profession  that  they  are  going  about  seek- 
ing to  stir  up  Utigation  of  this  character  simplv  for  the  sake  of  fees 
tiiat  they  may  extort  from  these  people,  and  I  do  not  think  that  it 
is  sood  poUcy  to  do  that  sort  of  thin^.  If  I  am  ri^ht  about  that, 
and  if  it  is  unwise  to  publish  it  in  this  proceeding  m  order  that  it 
may  go  to  the  public,  it  is  just  as  imwise  to  turn  this  over  to  a  mem- 
ber or  the  committee  and  let  it  be  read  in  the  proceedings  of  the  Sen- 
ate, or  published  in  the  Record.  It  would  get  iust  as  wide  a  distri- 
bution m  that  way  as  it  would  in  this,  and  pernaps  wider,  and  I  do 
not  think  that  it  should  be  published  in  any  way.  I  can  see  no  good 
purpose  that  can  be  servea  by  it.  and  I  can  see  reasons  of  public 
pohcy  why  it  ought  not  to  be  published. 

Senator  Taylor.  That  is  not  an  official  document,  as  I  understand 
it,  it  is  only  a  memorandum. 

Senator  Sutherijind.  It  is  an  indication  of  what  was  found. 

Senator  Taylor.  It  is  a  memorandum  held  by  the  Secretary  him- 
self, which  is  not  an  official  document,  and  before  we  vote  I  want  to 
Imow  whether  or  not  we  have  any  right  to  call  on  him  for  a  document 
that  is  not  an  official  document,  out  held  by  him  as  a  private  memo- 
randum for  himself. 

Senator  Curtis.  I  think  the  cutomary  call  is  if  it  is  not  incompati- 
ble with  the  public  interest,  is  it  not? 

The  Chairman.  That  is  the  usual  form. 

Senator  Curtis.  That  is  always  the  form  that  is  used  in  asking  for 
information  of  this  kind.  That  leaves  him  then  to  decide  whether 
he  will  furnish  the  information.  I  think  that  Senator  Sutherland 
covered  the  point  when  he  said  that  all  that  would  be  necessary  would 
be  to  submit  the  paper  for  our  information. 

Senator  Brandegee.  And  that  has  already  been  done. 

Senator  Curtis.  Yes;  and  the  names  can  only  assist  and  aid  those 
attorneys  in  that  section  who  want  to  hold  up  these  people  for  a  few 
dollars — people  whose  cases  have  already  been  tried  and  acted  unon. 

Senator  Davis.  Now,  I  appreciate  the  remarks  of  Senator  Sutner- 
land.  In  the  ordinary  course  of  events  the  conclusions  which  he 
reaches  would  be  correct,  but  under  the  provisions  of  this  bill — ^I 
mean  the  bill  removing  restrictions — which  nas  been  reported  favora- 
bly, there  is  a  provision  there  which  I  think  affects  the  homestead 
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rights  of  the  Indian,  and  the  homestead  rights  of  the  Indian  mixed 
with  nigger  blood.  Now,  it  has  been  urged  that  these  all  are  people 
of  nigger  blood,  the  Choctaws  and  Chickasaws  that  have  been  demed 
enrollment.  For  my  own  information  I  have  a  right  to  know  who 
they  are  so  that  I  may  write  to  them  and  investigate  to  see  whether 
or  not  they  are  Indians,  or  to  see  whether  or  not  they  are  niggers. 
Now,  here  are  some  pictures  [producing  some  photographs]  which 
have  been  furnished  me  of  people  that  I  know  are  not  niggers;  they 
are  Indians,  and  as  a  member  of  the  committee  I  have  a  nght  to  that 
information — to  know  whether  or  not  those  people  are  nigger  Indians, 
or  whether  thev  are  real  Indians,  what  their  homesteaa  rights  are, 
and  I  do  not  think  the  committee  would  be  treating  me  fairly  if  it 
denies  me  this  information.  I  want  to  try  and  protect  the  rights,  if 
I  can,  of  those  people. 

Senator  Brandegee.  I  want  to  suggest  to  the  Senator  that  the 
Secretary  specifically  oflFered  to  let  him  look  at  the  Ust  of  names, 
provided  he  would  not  publish  it. 

Senator  Davis.  I  can  not  in  a  minute  look  over  all  the  names  and 
keep  them  in  my  mind.     I  have  got  to  have  a  list  of  them. 

Senator  Brandeoee.  Of  course  that  is  true.  I  want  to  suggest 
again  that  the  Secretanr  has  not  yet  decUned,  and  I  do  not  thim^  he 
would  decUne,  to  give  Senator  Davis  for  his  personal  use  a  complete 
list  of  those  names  upon  his  promise  that  he  would  not  give  them  to 
anybody  else. 

Senator  Davis.  I  will  not  promise  that. 

Senatot  Sutherland.  Senator  Davis,  as  I  understood  it,  expressly 
said 

Senator  Davis.  I  said  that  I  would  use  it  on  the  floor  of  the  Senate, 
and  that  is  what  I  intend  to  do. 

Senator  Sutherland.  That  you  would  use  it  on  the  floor  of  the 
Senate  and  publish  the  entire  hst  of  names. 

Senator  Brandegee.  It  is  not  simply  getting  the  list  of  the  names 
of  those  people  so  that  you  could  correspond  with  them? 

Senator  Davis.  It  is  for  both  purposes,  and  after  I  get  it  I  can  use 
it  as  I  think  proper.  I  do  not  thiiik  the  committee  would  treat  me 
properly  to  deny  me  this  information,  but  I  know  that  I  am  the  only 
man  who  will  vote  for  the  proposition,  and  I  now  ask  a  vote. 

Senator  Taylor.  I  want  to  vote  justly  and  fairly.  If  the  Secre- 
tary has  a  memorandum  and  declares  to  the  committee  that  that 
memorandum  ought  not  to  be  published,  looking  to  the  general  wel- 
fare of  the  Indians,  it  seems  to  me  as  if  he  has  a  nght  to  withhold  any 
memorandum  that  he  chooses. 

Senator  Brandegee.  I  want  to  say,  in  view  of  Senator  Davis's 
remark,  that  he  does  not  think  the  committee  would  be  treating 
him  fairly  if  they  did  not  vote  for  his  motion,  that  I  intend  to  vote 
against  his  motion,  and  I  want  to  disavow  or  being  discourteous  to 
the  Senator  and  only  took  occasion  to  express  my  honest  convic- 
tions with  respect  to  this  particular  matter. 

The  Chairman.  More  than  that,  as  the  chairman  of  this  com- 
mittee, I  will  go  to  any  extent 

Senator  Davis.  Except  to  vote  for  the  motion. 

The  Chairman.  To  get  any  information  Senator  Davis  desires 
for  his  use ;  any  evidence  in  the  Department  of  the  Interior  bearing 
on  the  question  of  who  is  entitled  to  enrollment. 
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Senator  Dayis.  I  ask  for  the  jeas  and  nays. 

The  question  being  taken  by  yeas  and  nays,  the  result  of  the 
vote  was  announced — ^yeas  li  nays  6. 

So  the  motion  of  Senator  Davis  was  rejected. 

Senator  Dayib.  Now^Mr. Chairman.  I  move  thatwe  adjourn  to  some 
day  that  will  suit  the  convenience  of  tne  committee. 

The  Chairman.  The  chair  will  suggest  that  it  will  be  in  order  for 
some  member  of  the  committee  to  move  that  the  proceedings  had  in 
executive  session  be  published  in  the  regular  record. 

Senator  Bbandbobb.  I  make  that  motion. 

The  motion  was  agreed  to,  and  the  committee  thereupon  adjourned 
until  Mondayi  May  4, 1908,  at  10  o'clock  a.  nu 
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LOSS  OF  SPANISH  MARKETS  FOR  PHILIPPINE  SUGAR  AND 
TOBACCX)  BY  REASON  OF  AMERICAN  OCCUPATION. 


Mr.  Teller  presented  the  following 

DATA  BEFXTTIXa  THE  STATEMENTS  THAT  BY  BE ASON  OF  AMEBI- 
CAN  OCCUPATION  THE  HABKETS  OF  SPAIN  HAVE  BEEN  I<OST 
TO  THE  PHILIPPINES. 


May  15,  1908. —Ordered  to  be  printed. 


For  six  years  past  there  has  been  more  or  less  discussion  as  to  the 
effect  which  American  occupation  of  the  Philippines  has  had  on  the 
Spanish  markets  for  Philippine  sugar  and  tobacco. 

FIRST   ERRONEOUS  PUBLIC   STATEMENT. 

The  first  erroneous  public  statement  on  this  subject  was  made  in  the 
1902  report  of  the  Taf  t  Philippine  Commission,  volume  1,  page  7,  which 
reads  as  follows: 

We  think  that  a  50  per  cent  reduction  will  not  give  any  substantial  relief  and  that 
nothing  short  of  75  per  cent  will  accomplish  a  useful  purpose.  It  is  a  mistake  to 
suppose  that  the  severance  of  these  islands  from  Spain  has  made  no  difference  in  the 
markets  to  which  their  tobacco  and  sugar  growers  may  look.  On  the  contrary,  with 
the  separation  from  Spain  the  sugar  ana  tobacco  growers  have  been  depnved  of 
markets  which  were  of  great  assistance  to  them,  anait  seems  onl^  fair  and  just  that 
the  United  States  should  substitute  its  own  markets  for  the  Spanish  markets. 

STATEMENT   REFUTED. 

The  above  statement  of  the  Taf t  Philippine  Commission  was  refuted 
in  data  prepared  by  Mr.  Truman  G.  Palmer,  and  submitted  to  the 
United  States  Senate  in  a  speech  by  Hon.  Charles  H.  Dietrich,  of 
Nebraska,  February  13,  1903,  as  follows  (see  p.  2114  of  the  Congres- 
sional Record): 

If,  in  addition  to  their  own  frank  admissions,  any  evidence  were  needed  to  show 
that  our  Philippine  Commissioners  are  working  solely  in  the  interest  of  those  islands, 
the  following  paragraph  from  page  7  of  the  Commission's  last  report,  November  1, 
1902,  would  supply  it: 

''We  think  that  a  50  per  cent  reduction  will  not  give  any  substantial  relief  and 
that  nothing  short  of  75  per  cent  will  accomplish  a  useful  purpose.  It  is  a  mistake 
to  suppose  that  the  severance  of  these  islands  from  Spain  has  made  no  difference  in. 
the  markets  to  which  their  tobacco  and  sugar  growers  may  look.    OxiXJCka^ao'Ci^xwrj^ 
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with  the  separation  from  Spain  the  Bogar  and  tobacco  growers  have  been  deprived  of 
markets  which  were  of  sreat  assistance  to  them,  and  it  seems  only  fair  and  jost  that 
the  United  States  should  snbstitate  its  own  markets  for  the  Spanish  markets." 

The  above  misstatement  of  &ct  is  bot  an  echo  of  what  was  heard  last  year  from 
similar  officers  in  relation  to  Spain's  former  West  Indian  possession  and  has  even 
less  foondation,  as  is  shown  by  the  figores. 

It  is  not  for  one  moment  to  be  supposed  that  this  was  a  willfol  misstatement,  bat 
that  it  was  a  misstatement  and  is  exoeedinffly  misleadinff  is  a  fact,  nevertheless. 

From  pajge  1406  of  the  November, .  19C3,  Monthly  Snmmary  of  Commerce  and 
Finance,  Ireasary  Department^  I  reprodaoe  the  following  fiffbres  concerning  the 
Spanish  imports  of  sngar  from  tne  Philippines,  and  alongsioe  of  the  Spanish  imports 
sive  Willett  &  Gray's  fisores  of  the  total  Philippine  exports,  the  Spanish  imports 
being  in  metric  tons  of  2,204.6  pounds,  the  Philippine  exports  in  long  toiis  (2,240 
pounds): 
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From  page  40  of  Bulletin  No.  14,  Trade  of  the  Philippine  Islands,  by  Mr.  Frank  H. 
Hitchcock,  chief  section  of  foreign  markets.  Department  of  Agriculture,  it  appears 
tibat  from  1888  to  1882  the  Philippines  averased  to  sell  to  the  continent  of  ffurope 
Just  1.97  per  cent  of  their  sugar  exports,  and  from  1893  to  1897,  1 1  per  cent 

From  tnis  it  would  appear  that  we  had  not  robbed  the  Philippmes  of  any  consid- 
erable market  for  their  S(u;ar,  Governor  Taft  to  the  contrary  notwithstanding. 

In  regard  to  tobacco,  mim  the  fact  that  Spain  for  many  years  compelled  the 
Illipinos  to  raise  tobacco  and  sell  it  to  the  8|)anish  authorities  at  a  price  fixed  by 
those  authorities  it  would  not  be  strange  if  that  market  was  now  closed  to  the  Filipino 
product. 

Such,  however,  is  not  the  case.  In  fact,  Europe  is  to-day  takine  a  greater  per- 
centage of  the  total  Philippine  exports  of  tobacco  than  it  did  under  the  Spanish 
r^ffime. 

Mr.  Hitchcock  does  not  give  the  figures  for  Spain  alone,  but  bunches  the  conti- 
nent of  Europe.  The  following  Philippine  tobacco  export  figures  from  1888  to  1897 
are  from  Mr.  Hitchcock's  book  (p.  4lY  The  figures  for  1900  to  1902  are  from  pages 
1804  to  1305  of  the  June,  1902,  Montnly  Summary  of  Commerce  of  the  Philippine 
Islands,  Bureau  of  Insular  Affairs,  War  Department. 


Year. 

Total  ex- 
ports. 

Exports  to 
continent 
of  Eaiope. 

1888 

Poundt. 
20,666,660 
20,728,134 
18.183.234 
19.998.834 
25,986.968 
23.607.328 
18,666,816 

Pounds, 
20,209,464 
19,888,690 
17,741,778 
19.066,462 
26,362,604 
21,870,840 
17,214,488 

1889 

1890 

1891 

1892 

1898 

1894 

Year. 


I  1896.. 
1896. 
1897. 
1900. 
1901. 
1902. 


Total  ex- 
ports. 


Pounds. 
23,016.994 
20,296,144 
81,677,670 
14.010,366 
17,929,100 
21,044,616 


Exports  to 
continent 
of  Europe. 


Pounds. 
22,219,782 
19,061,964 
26.084,472 
11,615,461 
17,788,788 
20,470,810 


Average  per  cent  to  Europe: 

188&-1892 96.61 

1893-1897 90.94 


1900. 
1901. 
1902. 


82.1 
99.2 
97.2 


Averase  yearlj  per  cent  to  Europe  1900  to  1902 92.8 
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One  and  one-half  per  cent  loss  in  the  Spanish  market  for  sugar  and  7  per  cent  eain 
in  the  European  market  for  tobacco  is  the  sole  waiiant  for  the  statement  published 
by  the  Philippine  Commission  that  ''with  the  sepaiation  from  Spain  the  sugar  and 
tobacco  growers  have  been  deprived  of  markets  which  were  of  great  assistance  to 
them,  and  it  seems  onlv  fair  and  just  that  the  United  States  should  substitute  its  own 
markets  for  the  Spanish  markets." 

DIETRICH   SPEECH   MADE  PUBLIC   DOCUMENT. 

On  February  27  the  chairman  of  the  Senate  Committee  on  the  Phil- 
ippines procured  the  printing  of  the  Dietrich  speech  as  a  Senate  doc- 
ument (Congressional  Kecord,  p.  2745): 

Mr.  Lodge.  Mr.  President,  I  ask  unanimous  consent  that  the  remarks  made  by  the 
Senator  from  Nebraska  [Mr.  Dietrich]  on  the  13th  instant,  in  which  are  included 
various  tables  and  statistics  relating  to  expenditures,  etc.,  in  the  Philippine  Islands, 
may  be  printed  as  a  document. 

The  Presiding  Officer.  Is  there  objection?  The  Chair  hears  none,  and  that  order 
will  be  made. 

As  published  in  pamphlet  form  this  speech  is  Senate  Document  No. 
186,  Fifty -seventh  Congress,  second  session;  112  pages. 

DIETRICH  SPEECH   REPRINTED   FOR  WAR  DEPARTMENT. 

On  March  3, 1903,  the  Senate  printed  1,000  extra  copies  of  the  above 
document  for  the  use  of  the  War  Department  (p.  2956,  Congressional 
Record): 

On  motion  of  Mr.  Lodge,  it  was 

''Ordered,  That  1,000  copies  of  Senate  Document  No.  186,  Fifty-seventh  Congress, 
second  session,  be  printed  for  the  use  of  the  War  Department.'' 

STATEMENT   REFUTED   BEFORE   COMMITTEE   ON   WAYS  AND  MEANS. 

When  Mr.  Truman  G.  Palmer,  secretary  of  the  American  Beet 
Sugar  Association,  was  before  the  House  Committee  on  Ways  and 
Means  January  24,  1905,  he  again  alluded  to  the  error  of  the  Taft 
Philippine  Commission,  the  following  being  from  his  oral  testimony 
(p.  42  of  the  Hearings): 

Mr.  Palmer.  The  Philippine  Commission  report  of  November  1,  1902,  said: 
**  We  think  that  a  50  per  cent  reduction  will  not  give  any  substantial  relief,  and 
that  nothing  short  of  75  per  cent  will  accomplish  a  useful  purpose.  It  is  a  mistake 
to  suppose  tnat  the  severance  of  these  islands  from  Spain  has  made  no  difference  in 
the  markets  to  which  their  tobacco  and  sugar  growers  may  look.  On  the  contrary, 
with  the  separation  from  Spain  the  sugar  and  tobacco  growers  have  been  deprived  oi 
markets  which  were  of  great  assistance  to  them,  and  it  seems  only  fair  and  just  that 
the  United  States  should  substitute  its  own  markets  for  the  Spanish  market.*' 

From  page  40  of  Bulletin  No.  14,  Trade  of  the  Philippines,  by  Mr.  Frank  H.  Hitch- 
cock, of  the  Department  of  Agriculture,  it  appears  that  from  1888  to  1892  the  Philip- 
pines averaged  to  sell  to  the  continent  of  Lurope  just  1.97  per  cent  of  their  sugar 
exports,  and  from  1893  to  1897  li  per  cent.  So  I  contend  that  on  sugar  we  have  not 
robbed  the  Philippines  of  any  rich  European  market,  and  on  tobacxio  the  European 
trade  has  absolutely  increasea  8  per  cent  since  American  occupition,  so  that  there 
should  not  be  any  sentiment  about  having  taken  away  the  American  market,  which 
we  did  not. 
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.  When  Secretary  of  War  Taf t  appeared  before  the  Committee  on 
Ways  and  Means  on  January  28, 1905,  he  alluded  to  this  sabjeoC  «8 
follows  (p.  186  of  the  Hearings): 

The  troth  is  that  I  am  not  herewith  the  hope  that  the  islands  are  gomg  to  become 
BDgar  islands.  I  shall  be  entirely  content  if  the  sugar  industry  is  restored  to  the 
condition  that  it  had  in  1893  and  1894.  We  are  here  to  save  the  sogar  planters  and 
to  help  them  back  to  that  condition  in  whicii  they  were  before  1898,  and  nnder  the 

Spanish  r^ghne,  when  they  enjoyed  a  differential  of  3  cents  a  poand  on  i 

imported  into  Spain  over  all  the  non-Spanish  world,  an  advantage  now  wholly  C 
them« 

And  again,  on  page 

The  Spanish  market  has  been  practically  lost  since  the  American  occupation  of  the 
Philippine  Islands,  for  doring  the  former  r^ffime  the  tobacco  monopoly  in  Spain 
was  obliged  by  the  Crovemment  to  buy  a  certain  quantity  of  Philippine  leaf,  for  the 
maintenance  of  which  clause  there  is  natorally  now  no  particular  reason. 

8EGRETABT  TAFT  BEITERATES  STATEMENT  IN  FULL. 

At  the  close  of  the  hearings  before  the  Committee  on  Ways  and 
Means,  Secretary  Taft  filed  with  the  committee  a  final  statement,  in 
which  he  again  covered  the  subject,  as  follows  (pp.  267-268  of  the 
Hearings): 

Second.  Under  the  Spanish  regime  the  Philippine  Islands  were  granted  a  dilfsr- 
ential  of  approximately  3  cents  a  poond  on  sngar  introduced  from  the  Philippines 
into  Spain,  an  advantage  of  that  amoont  of  dnty  over  the  importations  of  sogar  from 
all  the  non-Spanish  pi^  of  the  world. 

With  respect  to  tobacco,  the  Spanish  Government  maintained  a  monopoly  in  the 
manufactare  and  sale  of  tobacco,  and  took  all  of  its  supply  from  Cuba  and  the 
Philippine  Islands.  Since  that  time,  as  I  am  informed,  the  Spanish  Government 
has  purchased  its  tobacco  where  it  could  find  it  cheapest,  and  the  Philippine  mar- 
kets have  not  necessarily  been  fi:iven  the  benefit  of  the  Spanish  patronage.  The 
change  of  sovereignty,  therefore,  has  taken  away  from  the  tobacco  growers  and 
manufacturers  of  the  Philippine  Islands,  and  the  swrar  growers  of  those  islands, 
the  monopoly  of  the  valuable  market  of  Spain.  The  United  States  is  under  an  obli- 
gation to  make  this  deficiency  good.  In  addition  to  this  there  has  been  imposed 
B  heavier  tax  on  tobacco  and  sugar  in  Japan  and  in  Australia,  which  has  moch 
reduced  the  opportunities  for  profitable  sale  of  both  products. 

AT  KANSAS  CITY   SECBETABY   TAFT   ENLARGES   STATEMENT. 

On  November  21, 1905,  Secretary  of  War  Taft  was  the  guest  of  honor 
of  the  Kansas  City  Commercial  Club,  where  he  spoke  on  *'The  Philip- 
pines." Alluding  to  the  loss  of  the  Spanish  markets,  he  said  (p.  8  of 
the  official  copy  of  his  speech): 

It  is  aivued  that  America  is  under  no  obligation  to  give  the  Philippines  any  better 
market  than  they  had  before,  and  that  as  they  did  not  have  the  American  market 
before,  there  is  no  reason  for  them  now  to  complain  that  they  do  not  have  it.  This 
argument  is  as  unfounded  as  the  rest.  By  law,  when  the  Philippines  were  un<ler 
the  Spanish  r^nme,  from  1882,  susar  paid  a  less  rate  of  auty  imported  into  Spain 
from  Cuba  and  rorto  Rico  than  it  aid  irom  foreign  countries,  ana  when  imported 
from  the  Philippine  Islands  it  paid  only  a  one-fifth  part  of  that  which  it  paid  when 
imported  from  CubEi  and  Porto  Rico.  This  gave  a  constant  market  to  both  the  sugar 
and  the  tobacco  of  the  Philippines  in  Spain,  which  has  now  been  entirely  cut  off. 
Is  it  posdible  that  we  will  not  oe  as  generous  to  the  Philippines  as  Spain  was,  the 
defects  of  whose  government  have  formed  the  chief  excuse  for  our  taking  over  the 
Philippine  Islanos  to  our  own  control  7 
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STATEMENT  AGAIN  REFUTED.  . 

EJarlv  in  January,  1906,  in  a  pamphlet  "Facts  which  should  be  con- 
siderea  before  acting  on  the  rhilippine  tariff  bill,"  Mr.  Truman  G. 
Palmer  replied  to  Secretary  Taf t's  Kansas  City  speech  as  follows  (pp. 
13-14): 

HOW    THE   AMERICAN   PEOPLE   HAVE  BEEN   MISLED^SBCRETARY  TAFT'h  STATEMENTS  DUh 
PROVED  BY  THE  BBCORD6  OF  HIS  OWN  DEPARTMENT. 

In  his  November  20,  1905,  speech,  delivered  before  the  Commercial  Club  of  Kan- 
sas City, .after  stating  that  the  Philippines  were  granted  special  tariff  favors  by  Spain, 
the  Secretary  of  War  said  (p.  8  of  official  copy): 

''This  gave  a  constant  market  to  both  the  suear  and  tobacco  of  the  Philippines  in 
Spain,  which  has  now  been  entirely  cut  off.  Is  it  possible  that  we  will  not  be  as 
eenerous  to  the  Philippines  as  Spain  was,  the  defects  of  whose  government  have 
formed  the  chief  excuse  for  our  taking  over  the  Philippine  Islands  to  our  own  con- 
trol?" 

This  plea  for  the  sympathy  of  the  American  people  is  based  on  two  palpable  mis- 
statements of  fact,  as  shown  by  the  records  of  the  Secretanr's  own  Department. 

First.  The  Philippines  did  not  have  a  market  in  Spain  for  their  sugar^  and  conse- 
quently were  not  cut  off  from  it  by  American  occupation.  Durins  the  entire  ten  years 
Srior  to  American  occupation  Spain  took  but  35,841  tons  of  Philippine  sugar,  this 
5,841  tons  forming  but  Ij^  per  cent  of  the  total  Philippine  exports  of  sugar  during 
that  period.  (See  Bulletin  rfo.  14,  Department  of  Agriculture,  Section  of  Foreign 
Markets,  1898,  pp.  40-41,  prepared  by  Frank  H.  Hitchcock,  now  First  Assistant 
Postmaster-General. )  Ana  as  to  the  inference  that  we  should  substitute  our  sugar 
market  for  the  Spanish  sugar  market,  which  the  Secretary  would  have  his  hearers 
believe  we  have  taken  from  the  Philippines,  we  have  already  given  the  Philippines  a 
market  for  over  50  per  cent  of  her  total  sugar  exports  by  the  present  25  per  cent  tariff 
reduction  on  Philippine  su^r;  and  during  the  year  ending  June  30, 1905,  the  United 
States  purchased  more  Philippine  sugar  by  60  per  cent  thSn  Spain  purchased  durine 
the  entire  ten  years  precedmg  American  occupation.  (See  Monthly  Summary  m 
Commerce  with  the  Philippine  Islands,  War  Department,  June,  1905,  p.  1467. ) 

Second.  The  Spanish  tobacco  market  for  Philippine  tobacco  has  not  "been 
entirely  cut  off,"  the  Secretary  to  the  contrary  notwithstanding.  For  the  year  end- 
ing June  30,  1905,  the  Philippines  exported  a  total  of  16,276,2§3  pounds  of  tobacco, 
of  which  Spain  took  13,455,065  pounds,  or  over  82  per  cent. 

PAMPHLET 

On  February  1,  1906,  when  the  Philippine  tariff  bill  was  being  con- 
sidered by  the  Senate  Committee  on  the  Philippines,  the  pamphlet 
*' Facts"  was  introduced,  and  by  request  of  the  chairman  was  printed 
as  part  of  the  hearings  (p.  422  of  the  Hearings): 

The  Chairman.  I  would  like  to  have  that  document  printed  in  the  record.  It  is 
entitled  "Facts  which  should  be  considered  before  acting  on  the  Philippine  tariff 
bill.''    It  is  by  Truman  G.  Palmer. 

The  pamphlet  occupies  pages  690-600  of  the  Hearings. 

TAFT  STATEMENT  AGAIN   REFUTED. 

In  the  final  statement  of  Mr.  Truman  G.  Palmer,  under  date  of 
February  24, 1906,  filed  with  the  Senate  Committee  on  the  Philippines 
and  occupying  pages  1103  to  1174  of  the  Hearings,  Mr.  Palmer  again 
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covered  the  subject  of  Spanish  markets  as  follows  (pp.  1148-1151  of 
the  HeariDgs): 

LOSS  OF  SPANISH  MABKBIB  (?). 

C^npege  7  of  the  Report  of  the  Philippine Cyommission  ISecretary  Taft  told  you— 

"We  tnink  that  a  &0  per  cent  reduction  will  not  give  any  sabstantial  refief,  and 
that  nothing  short  of  75  per  cent  will  accomplieh  a  iisef  ol  purpose.  It  is  a  mistake 
to  suppose  &at  the  severance  of  these  islands  from  Spain  has  made  no  difierenoe  in  <^ 
the  markets  to  which  their  tohaooo  and  sugar  srowers  may  look.  On  the  contrary, 
with  the  separation  from  Spain  the  sugar  and  tobacco  ^wers  have  been  deprived 
of  markets  which  were  of  great  assistance  to  them,  and  it  seems  only  fair  and  iust 
that  the  United  States  shomd  substitute  its  own  markets  for  the  Spanish  markets.^' 

On  February  13»  1903^  Senator  Dietrich  furnished  the  Senate  some  Phillippine 
statistics,  which  were  printed  in  the  Congressional  Record,  and  which  proved  the 
utter  ^lacy  of  this  groundless  statement. 

On  February  27, 1903,  the  chairman  of  this  committee  asked  for  and  received 
unanimous  consent  of  the  Senate  that  this  matter  be  made  a  public  document,  and 
on  March  3  he  requested  that  an  extra  thousand  copies  be  printed  for  the  use  of  the 
War  Department;  and  hence  it  would  seem  that  it  had  nad  a  rather  wide  distri- 
bation. 

Officers  returning  from  the  Philippines  have  informed  me  that  they  had  seen  the 
document  at  various  places  throughout  the  JBlands. 

Notwithstonding  this,  when  fkcretary  Taft  was  before  the  Committee  on  Ways  and 
Means  in  January,  1905,  he  said  (p.  226): 

»    «    »    "The  Spanish  market  has  been  practically  lost  since  the  American  occu- 

rion  of  the  Philippine  Islands,  for  during  the  former  regime  the  tobacco  monopoly 
Spain  was  obliged  by  the  Government  to  buy  a  certain  Quantity  of  Philippine 
leaf,  for  the  maintenance  of  which  clause  there  is  naturally  now  no  particnilar 
reason."    ♦    ♦    ♦ 

And  when  he  filed  his  brief  with  that  committee  he  said  (p.  267): 

»  «  »  **The  change  of  sovereignty  therefore  has  taken  away  from  the  tobacco 
growen  and  manufacturers  of  the  Phihppine  Islands  and  the  su^  ffrowers  of  those 
islands  the  monopoly  of  the  valuable  market  of  Spain.  The  Umted  States  is  under 
an  obliflpation  to  make  this  deficiency  good." 

It  will  be  observed  that  Secretary  !fiift  plainly  stated  that  prior  to  American  occu- 
pation the  Philippines  had  a  ''monopoly'^  of  the  Spanish  market  for  both  sugar  and 
tobacco. 

In  his  speech  delivered  on  November  21,  1905,  before  the  Commercial  Club  of 
Kansas  City,  the  honorable  Secretary  of  War  said  (p.  8  of  official  copy): 

''Itisaiyued  that  America  is  under  no  obligations  to  give  the  Philippines  any 
better  market  than  they  had  before,  and  that  as  they  did  not  have  the  Amer- 
ican market  before,  there  is  no  reason  for  them  now  to  complain  that  they  do 
not  have  it  This  argument  \a  as  unfounded  as  the  rest  By  law  when  the 
Philippines  were  under  the  Spanish  r^me,  from  1882,  sugar  paid  a  less  rate  of 
duty  imported  into  Spain  from  Cuba  and  Porto  Rico  than  it  did  from  foreign 
countries,  and  when  imported  from  the  Philippine  Islands  it  only  paid  a  one-finh 
part  of  that  which  it  paid  when  import^  from  Cuba  and  Porto  Rico.  This  gave  a 
constant  market  to  both  the  sugar  and  the  tobacco  of  the  Philippines  in  Spain,  which 
has  now  been  entirely  cut  off.  Is  it  possible  that  we  will  not  be  as  generous  to  the 
Philippines  as  SpainVas,  the  defects  of  whose  government  have  formed  the  chief 
excuse  for  our  taking  over  the  Philippines  Islands  to  our  control?'' 

The  honorable  S^retarv  of  War  m  these  various  statements  left  nothing;  to  the 
imasrination.  He  stated  plainly  that  prior  to  American  occupation,  owing  to  special 
tariff  concessions.  Spain  rumished  the  market  for  both  Philippine  tobacco  and  Phil- 
ippine sugar,  ana  that  now,  owing  to  American  occupation,  tne  Spanish  market  for 
both  of  these  products  has  been  ^*  entirely  cut  off."  These  statements  are  plain  and 
positive,  and  our  sense  of  justice  is  appealed  to  in  order  to  create  a  sentiment  in  favor 
of  reducing  our  tariff  on  Pnilippine  sugar  and  tobacco. 

Now,  what  are  the  facts  concerning  the  Spanish  market  for  Philippine  tobacco,  which 
the  honorable  Secretary  says  has  Deen  entirely  cut  off?  I  submit  herewith  some 
Government  tables  showing  the  utter  absurdity  of  the  honorable  Secretarjr's  state- 
ments, inasmuch  as  they  show  that  for  ten  years  prior  to  American  occupation  Spain 
took  73  per  cent  of  the  Philippine  exports  of  tobacco,  and  that  since  American  occu- 
pation, according^  to  the  fibres  of  the  Secretary's  own  Department,  Spain  has  taken 
a  greater  proportion  of  Philippine  tobacco  by  1.7  per  cent  than  she  dia  before  Amer- 
ican occupation.     Hence,  tne  Philippines  have  not,  as  the  Secretary  says,  beeoi 
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robbed  of  the  Spanish  market  for  their  tobacco,  and  the  appeal  for  83anpathy  on  this 
score  falls  to  the  ground.    The  figures  are  as  follows: 

Philippine  tobacco  exports. 

UNDER  SPANISH  RULE. 
[Summary  of  Commerce  and  Finance,  July,  1901,  p.  181.] 


Year, 

TotftJejc- 
ported. 

Total  uken 
by  Spain. 

18SS„... , 

Pfmndf, 

14,  Wis,  678 

12,630,679 

lT,t»lW.H74 

2&,141,ii(L>0 

22,811,341 

2*2,461,274 

22,698,339 

BO.  212, 010 

28,455,306 

l7.&W,fl58 

12, 319, 487 

issa,.... * , 

11, 066, 'ill 

1B87 - .-- *. ..„*.,,*...,.**,..**..,*„ 

7,019,970 
l*>,107,fi§8 

issa ,.„..,....... , 

iflsa. ..„. *....„* *,.* 

17,»72,70» 
17,136,010 

18M , ,„„ 

IftJl _., _ , 

17h 661,211 

1»03 

aO,9&8.71N 

igga , , ..._ 

15,391.322 

WH ,.„,. ,,.. , *..., ,.„ 

12,  esc,  019 

Total. ,,„.„ „,„..,,,.„„..„,„. , 

20^,374,882 

160,909,040 

Average  proportion  of  total  tobacco  exports  taken  by  Spain  during  the  above  period,  78  per  cent. 

UNDER  AMERICAN  OCCUPATION. 

[Summary  of  Philippine  Commerce,  War  Department,  June  issues,  190O-1906.] 


Year. 

Total  ex- 
ported. 

Total  taken 
by  Spain. 

1900 

914,010,856 
•17,929,100 
21,044,615 
20,680,168 
19,044,290 
16,276,266 

99,102,729 

1901 

14,472,911 

1902 

16,665,786 
14,624,496 
18,078,021 
18,466,066 

1908 

1904 

1906 

Total 

108,984,796 

81,898,966 

Average  proportion  of  total  tobacco  exports  taken  by  Spain  during  American  occupation,  74.7  per 
cent. 

As  to  the  matter  of  sugar,  the  figures  show  up  the  Secretary's  statement  on  this 
pubject  as  being  equally  unfair. 

He  says  that  through  American  occupation  we  have  robbed  the  Philippines  of 
their  Spanish  market  K)r  their  sugar,  of  which  he  says  they  enjoyed  a  ''monopoly." 

It  would  seem  as  though  the  nonorable  Secretary  enjoys  a  rather  peculiar  and 
certainly  a  truly  original  idea  of  what  constitutes  a  monopoly.  I  submit  herewith 
a  table  which  gives  the  total  exports  of  Philippine  sugar,  year  by  year,  for  thirty- 
five  years  prior  to  American  occupation  as  well  as  the  amount  of  sugar  taken  each 
year  bv  Spain  and  also  that  taken  Dy  the  United  States. 

It  will  be  observed  that  the  greatest  proportion  of  any  single  year's  Philippine 
sugar  crop  which  Spain  took  during  this  entire  period  was  exactly  6}  per  cent,  and 
that  during  the  entire  period  Spain  purchased  only  2.2  per  cent  of  the  Philippine 
exports  of  sugar. 

This  is  the  *'  monopoly ''  the  Phili{>pine8  had  of  the  Spanish  sugar  market,  and  of 
which  we  have  so  cruelly  robbed  the  islands,  and  for  which  the  honorable  Secretary 
says  we  are  now  under  obligations  to  give  them  free  admittance  to  our  markets. 

It  will  be  observed  that  there  were  two  years  during  each  of  which  the  United 
States  purchased  more  sugar  of  the  Philippines  than  Spain  bought  during  the  entire 
period  of  thirty-five  years,  and  that  altogether  we  purcnased  more  than  twenty  times 
as  much  Philippine  sugar  as  Spain  did. 

Last  year  the  Philippines  shipped  to  the  United  States  nearly  half  as  much  sngar 
as  they  shipped  to  Spain  during  the  entire  thirty-five  years  preceding  American 
occupation. 
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I  offer  the  table  herewith,  and  will  say  that  all  of  oar  ''obligatkme  to  the  Philip- 
pines" eeem  to  be  based  on  aboot  the  same  '*  moral  and  altrditic"  groonda. 

Total  iugar  exparta  of  the  mUppkie  JUandt^  total  to  the  contiMnt  of  Europe  (metiMftn^ 
Spam)f  and  total  to  the  United  States. 


Year. 


lyytol  ex- 
port!. 


Exported 

to  United 

States. 


Exported 
to  conti- 
nent of 
Europe. 


Peroentece 
to  conti- 
nent of 
Europe. 


1882. 
1868. 

SS: 

1888. 

i3R: 

1871. 
1873. 
1898. 
1874. 


1877. 
1878. 

umf. 

1880. 
1881. 
1882. 
1888. 
1884. 
1886. 
1888. 
188r. 
1888. 
1888. 

ISS: 

1884. 
1888. 
1886. 
1887. 


88.242 

76,010 

68,786 

66,177 

64,836 

64,660 

74,080 

68,809 

78,218 

87,466 

96,626 

89,887 

108,861 

126.199 

180,481 

122,786 

U7,982 

184,806 

180,728 

211,417 

162,30 

216,286 

128,676 

202,791 

186,799 

179,148 

186,808 

218,926 

147,626 

166.410 

246,941 

261,618 

194.820 

280,922 

229,914 

202,092 


10,642 

8,209 

16,889 

12,480 

18,606 

11,268 

14,864 

29,044 

28,184 

40,861 

82,219 

86,821 

61,218 

68,649 

78,688 

64,692 

68,902 

66,076 

102,881 

86,868 

77,989 

149,680 

89,628 

142.826 

184.883 

128,497 

118,907 

147,564 

87.611 

92,892 

81,821 

78.771 

66,889 

69.616 

96,178 

24,862 


1,162 
819 
429 


1,788 
660 
487 
2,807 
8,692 
2.766 
4,468 
2,270 
1,778 
1,660 
2,258 
8,183 
2.168 
4,466 
9.632 
8,982 
9,216 
8,078 
4,182 
6,446 
4.610 
4,680 
6,122 
8,926 

8,082 
8.843 
4,119 
4,009 
8,548 
1,775 


LS 
1.1 

.8 
L7 
1.2 
2.7 

.9 

.a 

2L9 
4.1 
2LS 

a.0 

L2 
L4 
1.2 
1.8 
2Le 
1.8 
2.4 
4.6 
2.8 
4.2 
8.6 
&0 
&9 
&6 
2L6 
2L8 
i7 
1.4 
2C2 
1.2 
&1 
1.7 
1.6 
.8 


Total 5.356,259  I    2.464.924 


123,085 


Percentage  of  total  miffar  exportii  taken  by  United  States 46 

Percentage  of  total  sugar  exports  taken  by  Continent  of  Europe,  including  Spain 2. 2 

Note.— Figures  from  1862  to  1888  from  Monthly  Summary  of  Commerce  and  Finance  for  January, 
1902.  p.  2768.    Figures  from  1888  to  1897,  from  p.  2754.  same  publicatton. 

It  may  be  pertinent  to  remark  that  according  to  the  fiffurcs  of  the  War  Department 
the  Phiuppines  shipped  57,000  tons  of  sugar  to  the  United  States  last  year,  or  as 
much  as  Spain  purchased  for  the  thirteen  years  prior  to  American  occupation. 

SECRETARY  TAFT  ADMITS  FOUR  YEARS  OF  ERROR. 


On  February  28,  1906,  the  closing  day  of  the  hearingns  before  the 
Senate  Committee  on  the  Philippines,  Secretary  Taft  made  the  follow- 
ing explanation  to  the  committee  (pp.  1198-1199  of  the  Hearings): 

Now,  there  is  an  error  which  I  would  like  to  explain  and  correct  in  a  statement 
that  I  made — for  I  observe  that  everything  I  have  said  has  been  examined  with  a 
microscope — on  the  subject  of  the  effect  of  a  change  of  r^^gime  from  Spain  to  the 
United  States  upon  the  sale  of  sugar  and  the  sale  of  tobacco  by  the  Philippines.     I 

fithered  from  a  nnmber  of  gentlemen  whom  I  talked  with  on  the  subject  in  the 
hilippim's  that  Spain  had  been  their  best  market,  not  only  for  tobacco,  but  also 
for  sugar,  and  1  was  confirmed  in  that  judgment  by  an  examination  of  the  laws  of 
Spain — the  custonis  laws — which  provided  uiatthe  exportations,  or  the  importations 
rather,  from  their  colonies  should  pay  a  very  much  smaller  rate  of  duty  than  impor- 
tations of  sugar  and  tobacco  from  other  countries,  and  the  statement  was  corroborated 
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by  the  farther  fact  that  the  importations  trom  the  Philipoines  were  allowed  to  come 
into  Spain  at  one-fifth  the  duty  imposed  on  importations  from  Cuha  and  Porto  Rico. 

Senator  Hale.  Were  they  not  very  small? 

Secretary  Taft.  Yes.  sir.  I  was  going  on  to  say  that  I  assumed  that  that  was  a 
stronff  corroboration  ot  the  statement  that  was  made  that  the  markets  of  Spain  were 
now  denied  to  the  Philippines.  Asa  matter  of  fact,  further  investigation  would  have 
shown — and  it  was  an  investigation  that  I  was  unable  to  make  at  the  time,  although 
I  have  since  made  it— that  while  this  was  true  with  respect  to  the  customs  duties, 
there  was  imposed  in  the  internal-revenue  tax  of  Spain  a  differential  in  favor  of  the 
hpme  production  of  sugar  as  against  the  colonial  production  of  sugar,  and  so  the 
result  was  that  the  amount  of  tonnage  of  sugar  from  the  Philippines — even  though 
it  had  the  advantage  over  Cuba  and  Porto  Rico  of  80  per  cent  of  the  tariff — was 
only  about  5,000  tons. 

Senator  Hale.  So  that,  taking  all  of  Spain's  policy,  the  discrimination  did  not  in 
any  way  increase  the  amount  oi  sugar  that  was  exported  from  the  Philippines  into 
the  old  mother  country? 

Secretary  Taft.  Well,  it  probably  increased  it  to  what  it  wa& 

Senator  Hale.     But  it  was  very  small. 

Secretary  Taft.  It  was  about  5,000  tons.  That  was  immediately  cut  off,  so  there 
18  no  importation  now. 

Senator  ^randbqbe.  Do  I  understand  that  the  internal-revenue  differential  practi- 
csJly  counteracted  the  reduction  in  the  tariff  import  duty. 

Secretary  Taft.  I  can  not  tell  you  that,  because  I  can  not  make  the  figures;  I  dp 
not  know  exactly.    I  have  them  here,  and  will  i)ut  them  in  the  record. 

Senator  BiiANDsoEB.  Of  course  it  did  to  a  certain  extent. 

Secretary  Taft.  It  did  to  some  extent:  certainly.  The  significance,  however,  of 
the  figures  is  that  the  business  in  the  Philippines  was  feared  so  much  less  than  Cuba 
and  Porto  Rico  that  they  were  willing  to  reduce  the  duty  by  80  per  cent  and  give 
the  Philippines  an  advantage  of  80  per  cent  in  that  matter. 

Senator  Brandegee.  Are  you  able  to  state  that  that  was  entirely  due  to  lack  oi 
fear  of  the  competition,  or  was  it  in  any  way  due  to  the  capital  that  was  invested  in 
the  Philippines  by  influential  Spaniards? 

Secretary  Taft.  I  think  the  capital  invested  in  Cuba  and  in  Porto  Rico  was  prob- 
ably a  good  deal  larger  than  that  in  the  Philippines.  It  is  quite  possible  that  the 
influence  of  the  friars,  which  was  quite  strong,  may  have  had  something  to  do  with 
that  favor,  but  whatever  the  favor,  it  amount^  to  only  the  importation  of  5,000  tons. 

Now,  with  respect  to  tobacco,  it  turns  out  that  wnile  since  the  change  of  sov- 
ereignty they  have  put  on  a  tax  of  $2. 10  a  pound  on  manufactured  tobacco,  they 
have  not  changed  the  tax  with  respect  to  unmanufactured  tobacco.  That,  however, 
has  been  reduced  still  further—perhaps  18,000,000  to  14,000,000  pounds. 

It  continues  to  go  in,  that  14,000,000  pounds.  The  statement  has  been  made — I  am 
not  able  to  verify  it — that  this  admission  into  Spain  of  Philii>pine  tobacco  has  been 
continued  temporarily  only  because  of  the  contract  which  Spain  has  with  the  tobacco 
company  to  keep  open  that  trade  and  not  allow  it  to  fail  for  two  or  three  years. 
You  will  find  in  the  record  a  petition  from  the  growers  of  Isabela  in  which  thev 
refer  to  that  contract  and  say  it  is  about  to  termmate,  and  in  that  event  they  will 
lose  the  business  of  Spain. 

PHILIPPINE   COMMISSION   RENEWS  MISSTATEMENT. 

The  1906  Report  of  the  Philippine  Commission  was  issued  under 
date  of  September  15,  1906,  and  on  page  63  of  Volume  1  appears  the 
following  statement  concerning  the  loss  of  Spanish  markets: 

They  (the  people)  feel  that  the  islands  are  being  exploited  for  the  benefit  of  inter- 
ests in  the  United  States  *  *  *  by  the  imposition  of  such  heavy  duties  upon 
sugar  and  tobacco  products  imported  into  the  United  States  as  to  constitute  a  total 
prohibition  and  to  close  to  the  Filipinos  the  markets  of  a  country  which  they  are 
asked  to  consider  their  own,  the  favorable  Spanish  markets  before  available  having 
been  closed  to  them. 

EX-GOVERNOR   IDE   SPREADS  THE  MISSTATEMENT  BROADCAST. 

On  October  30,  1906,  at  San  Francisco,  Mr.  Henry  C.  Ide,  late 
governor-general  of  the  Philippines,  gave  an  interview  to  the  Asso- 
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dated  Press  in  which  he  said  (see  New  York  Tribune  and  other  papers 
of  October  31): 

By  annexation  we  killed  the  Spaoish  market  for  the  sugar  and  tohaooo  cf  the 
Fhilippinee,  and  by  our  tariff  we  barred  these  products  from  the  United  States. 

EX-OOVBRNOB  IDE  BBNEWS  THE   MISSTATEMENT. 

In  an  article  on  '^The  Philippine  Islands''  which  appeared  in  the 
New  York  Independent  of  November  22, 1906,  Ex-Gh>vemor  Ide  said 
(p.  1200): 

By  annexation  we  killed  the  Spanish  market  for  Philippme  sugar  and  tohaooo,  and 
oar  tariff  shots  these  products  from  the  United  States  market. 

WAR  DEFABTMENT  OONTDniES  TO  8FBEAD  TEDB  MISSTATEMENT. 

In  an  article  "Cries  of  the  dependencies,"  prepared  by  the  War 
Department  and  published  in  the  Washington  Star  of  March  15^  1908, 
Benito  Legarda,  one  of  the  Delegates  to  (x>ngre88  from  the  Philippine 
Islands,  is  represented  as  saying: 

Our  sugar  and  tobaooo  had  an  extensive  market  in  Spain  prior  to  American  ooea- 
pation,  a  market  which  ui  now  lost  to  ns  on  account  of  the  treaty  of  Baris  of  189a. 
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Department  op  Agbioultube, 

Office  of  the  SecbetabTi 

Washington,  May  I4, 1908. 
To  the  Senate: 

By  direction  of  the  President,  in  pursuance  of  Senate  Resolution 
No.  157,  I  have  the  honor  to  transmit  herewith  a  statement  of  the 
attendance  of  members  of  the  Forest  Service  at  meetings  and  con- 
ventions during  the  year  1907. 

In  my  letter  of  April  27  I  stated  that  attendance  upon  a  lar^e  part 
of  the  meetings,  both  official  and  unofficial,  is  incidental  to  the  per- 
formance of  the  regular  duties  of  forest  officers,  and  that  in  many  cases 
the  meeting  are  so  local  in  character  that  no  record  of  them  is  pre- 
served at  Washington.  When  expense  is  incurred  in  attending  such 
meetings,  whether  under  general  or  special  instructions,  an  account 
is  rendered  in  the  form  prescribed  Dy  the  Treasury  Department, 
which  requires  that  all  items  of  expenaiture  incurred  during  any  one 
month,  for  which  reimbursement  is  sought,  shall  be  submitted  on  a 
single  voucher.  To  segregate  expenditures  made  in  order  to  attend 
meetings  from  the  other  items  on  these  accoimts  it  was  necessary  to 
know  first  on  what  dates  forest  officers  were  in  attendance  on  meetings. 

In  the  case  of  officers  employed  in  Washington  these  dates  are 
recorded  in  Washington,  but  in  the  case  of  forest-supervisors  and 
rangers  compliance  with  the  resolution  was  possible  only  after  receiv- 
ing special  reports  from  the  field  officers.  Though  telegrams  were  dis- 
patched to  the  supervisors  calling  for  these  reports  immediately  upon 
the  passage  of  the  resolution,  the  delays  inevitable  in  securmg  the 
information  from  those  most  remote  have  made  impossible  an  earlier 
compliance  with  the  terms  of  the  resolution. 

The  detailed  statement  presents,  as  accurately  as  it  is  possible  to 
do,  the  facts  called  for  concerning  1,530  individual  cases  of  attendance 
of  Forest  Service  employees  at  meetinjgs.  Of  these,  801,  or  52  per 
cent,  represent  the  attendance  at  official  meetings,  or  assemblies  of 
forest  officers  for  instruction  in  matters  connected  with  their  admin- 
istrative work.  Of  the  729  unofficial  meetings  attended  a  consider- 
able proportion  were  meetings  of  farmers,  addressed  either  in  the 
course  of  tours  of  Congressional  districts  made  in  the  company  of 
Representatives  and  at  their  request,  or  in  connection  with  farmers' 
institutes^  or  at  the  request  of  tne  farmers  themselves. 

Ever  smce  July,  1898,  the  Department  of  Agriculture  has  been 
assisting  farmers  and  others,  upon  request,  in  the  practical  care  of 
their  woodlands.  When  an  agent  is  sent  at  the  request  of  farmers  in 
any  region  to  advise  them  upon  the  ground  as  to  the  best  methods 
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of  handling  their  holdings,  an  opportunity  often  presents  itself  to  give 
an  address  on  this  subject  before  a  meetmg  of  farmers.  In  the  same 
way  addresses  asked  for  by  commercial  bodies,  educational  institu- 
tions, and  other  gatherings  of  citizens  are  often  given  by  members  of 
the  Forest  Service  in  the  course  of  travel  undertaken  primarily  for 
other  purposes.  Oftentimes  the  proper  apportionment  oi  the  expend- 
iture mcurred  becomes  a  matter  or  judgment.  Necessarily,  in  pre- 
paring months  afterwards  a  statement  of  the  expense  of  attendance  at 
these  mdividual  meetings,  a  doubt  sometimes  arises  as  to  what  part 
of  the  cost  of  travel  shoidd  be  charged  to  the  making  of  the  address. 
It  is  believed  that  the  figures  as  given  are  on  the  whole  too  high 
rather  than  too  low. 

Very  respectfully,  James  Wilson, 

Secretary. 
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60th  Congress,  |  SENATE.  J  Dooumem 

l8t  Session.     J  (    No.  486. 


OSCAR  W.  REID  v.  UNITED  STATES. 


Mr.  Borah  presented  the  following 

OPINION  RENDERED  BY  BIB.  JUSTICE  HOUGH,  IN   THE  CASE  OF 
OSCAB  W.  BEID,  PETITIONER,  v.  THE  UNITED  STATES. 


Mat  16,  1908.— Ordered  to  be  printed. 


District  court  of  the  United  States,  southern  district  of  New  York, 

Oscar  W.  Reid,  petitioner,  v.   United  States.     Upon  demurrer  to 

answer,  in  action  under  the  Tucker  Act  (of  March  3,  1887,  24  Stat., 

605). 

On  July  18,  1904,  the  petitioner  enlisted  as  a  soldier  in  the  Army 
of  the  United  States  and  took  oath  to  serve  as  such  poldier  "for  the 
period  of  three  years  unless  sooner  discharged  by  proper  authority." 

This  enlistment  oath,  together  with  Reid^s  application  to  enlist  and 
the  record  of  his  physical  examination,  constitute  his  enlistment  papers, 
which  embody  whatever  contract  was  made  between  him  and  the  United 
States  in  respect  of  his  engagement  as  a  soldier. 

He  was  assigned  to  the  Twenty -fifth  Infantry,  and  on  August  18, 
1906.  was  stationed,  with  a  battalion  of  his  regiment,  at  Fort  Brown, 
which  is  in  or  contiguous  to  Brownsville,  Tex. 

During  the  night  of  August  13-14  certain  persons  repeatedly  dis- 
charged firearms  in  the  streets  of  Brownsville.  The  firing  was  appar- 
ently at  random,  but  resulted  in  the  killing  of  one  man  and  the 
wounding  of  several  others.  It  was  the  general,  if  not  the  universal, 
belief  of  the  citizens  of  Brownsville  that  this  murderous  riot  was 
perpetrated  by  certain  soldiers  of  the  T\^entv-fifth.  The  disturbance 
was  first  investigated  by  an  inspector-general,  under  orders  from  The 
Military  Secretary,  and  later  upon  the  President's  own  order  by  the 
Inspector-General  of  the  Army.  This  officer  reported  that  in  his 
opinion  it  had  been  established  by  careful  investigation  that  the  ran- 
dom firing  aforesaid  had  been  done  by  unidentified  enlisted  men  of  the 
Twenty-fifth  Infantry  belonging  to  the  garrison  of  Fort  Brown.  He 
further  reported  that  the  enlisted  men  or  that  command  had  failed  to 
tell  all  it  was  reasonable  to  believe  they  knew  concerning  the  riot,  and 
concluded  that  '*  they  (said  enlisted  men)  appeared  to  stand  together  in 
a  determination  to  resist  the  detection  of  the  guilty."  Upon  the  sub- 
mission and  approval  of  this  report  an  order  was  issued  by  the  Presi- 
dent's direction  on  November  9, 1906,  requiring  the  discharge  withovkt 
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honor  of  practieally  all  the  enlisted  men  comprising  the  gmrrison  of 
Fort  Brown. 

The  men  so  discharged  were  by  said  order  debarred  from  reeniisting 
in  the  Army  or  Navy,  but  they  were  granted  travel  pay  and  by  a  sa^ 
sequent  order  of  December  12,  1906,  reenlistment  applications  were 
permitted  if  made  in  writing  accompanied  by  evidence  that  the  appli- 
cant had  not  been  implicate  in  the  riot  aforesaid  nor  withheld  anv 
evidence  that  might  1^  to  the  discovery  of  the  perpetrators  thereof. 
Such  applications,  however,  were  to  be  submitted  to  the  War  Depart- 
ment for  consideration  and  investigation  before  action  could  be  taken 
by  reci*uiting  officers. 

Keid  having  received  his  discharge  under  these  circumstances,  brings 
this  petition  to  r^over  the  pay  and  emoluments  which  would  have 
accrued  to  him  from  the  date  of  such  discharge  to  the  expiration  of  his 
three-year  term  of  enlistment,  and  inasmuch  as  he  bringn  suit  under 
the  Tucker  Act  it  is  necessarily  implied  that  claim  is  asserted  upon  a* 
*^  contract  expressed  or  implied  with  the  Government  of  the  United 
States,  or  for  damao^es  *  *  *  in  a  case  not  sounding  in  tort  in 
respect  of  which  *^  *  *  he  would  be  entitled  to  redress  against 
the  United  States  either  in  a  court  of  law,  equity,  or  admiralty  if  the 
United  States  were  suable." 

A  separate  defense  contained  in  the  answer  sets  forth  at  length  the 
documents  supporting  the  statement  hereinabove  made,  and  avers 
that  the  '^  order  of  the  President  and  the  said  discharge  (of  Beid)  were 
not  nmde  as  punishment  of  the  petitioner  or  of  others,  but  for  the  good 
of  the  service  and  for  the  maintenance  of  the  morals  of  the  Army.'* 
To  this  defense  there  is  a  general  demurrer. 

M ellen  &  "Woodbridge  for  petitioner. 

Henry  L.  Stimson,  united  States  attorney,  opposed. 

Hough,  D.  J. 

Several  matters  discussed  at  bar  must  be  laid  aside  as  immaterial  to 
the  disposition  of  this  cause. 

Whether  Reid  or  his  comrades,  or  any  of  them,  were  guilty  of  the 
riotous  disturbance  in  question;  or  whether  Keid  personally  com- 
mitted any  infraction  of  good  order  or  military  discipline;  or  whether 
he  is  in  facta  desirable  soldier,  or  knew  or  withheld  anything  tend- 
ing toward  the  discovery  of  the  pei-petrators  of  the  Brownsville  riot; 
or  whether,  so  far  as  lieid  or  others  are  concerned,  the  President's 
action  was  unnecessarily  severe,  cruel,  or  unjust,  are  questions 
bevond  this  judicial  investij^ation. 

riie  material  inquiries  seem  to  me  very  few.  The  nature  of  a 
soldiers  contract  of  enlistment  has  been  sufficiently  treated  In  rt 
Grlinhnj  (J 87  U.  S.,  147).  By  his  contract  Rei'l  assumed  the  burden 
of  military  service  not  for  a  definite  time  but  for  three  years,  '*  unless 
sooner  discharged  by  proper  authority." 

Nothing  is  expressed  in  the  enlistment  papers  as  to  what  reasons 
shall  he  sufficient  for  early  discharge.  Anci  if  the  en^ifagement  be 
treated  merely  as  a  civil  contract  oi  hire,  the  Government  would  be 
entitled  to  dispi^nse  with  Reid's  services  under  it  at  any  time,  pro- 
vided the  authority — i.  e.,  the  officer  directing  discharge  or  dismissal — 
be  "proper." 

In  other  words,  if  enlistment  be  no  more  than  a  hiring  by  civil 
contract,  under  this  particular  contract  the  corporate  master  may 
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discharge  the  servant  whenever  he  pleases  and  for  or  without  cause, 
provided  only  the  officer  directing  discharge  be  ^^  proper  authority/' 

I  do  not  give  assent  to  the  assertion  that  a  soldier's  engagement  is 
or  bears  much  resemblance  to  a  civil  contract  of  hire;  but  on  the 
assumption  (most  favorable  to  petitioner)  that  it  is  such  a  contract, 
it  is  on  the  part  of  the  Government  a  general  contract,  terminable  at 
will,  if  that  will  be  expressed  through  a  proper  officer.  (Martin  v. 
New  York  Life  Ins.  Co.,  148  N.  Y.,  118.) 

This  petitioner  was,  so  far  as  formalities  attending  his  severance 
from  the  service  are  concerned,  properly  discharged;  that  is,  his  dis- 
charge paper  was  correct  in  form  and  signature,  and  so  much  is  not 
denied.  But  the  ''authority"  causing  and  directing  his  discharge  was 
the  President  of  the  United  States,  who  personally  gave  the  order 
therefor;  so  that  the  final  question  upon  assumptions  very  favorable 
to  petitioner  is  whether  the  President,  as  Commander  in  Chief  of  the 
Army,  is  ''proper  authority"  to  terminate  in  invitum  a  soldier's 
enlistment? 

This  question  must  be  answered  affirmatively  if  either  (1)  there  he 
inherent  constitutional  authority  in  the  President,  a«  (Commander  in 
Chief,  so  to  do,  or  (2)  there  be  such  authority  in  the  absence  of  Con- 
gressional statutory  action  limiting,  defining,  or  regulating  the  Com- 
mander's powers,  or  if  (3)  in  this  case  the  President  acted  in  accordance 
with  the  various  acts  of  Congress  regulating  the  Army  and  discharges 
therefrom. 

As  to  the  first  and  second  of  these  last  queries,  no  opinion  is 
expressed,  because  the  last  question  must,  in  my  judgment,  be 
answered  unfavorably  to  the  petitioner. 

The  articles  of  war  constitute  the  only  statutory  declaration  con- 
cerning discharges  from  the  military  service  (tJ.  S.  Rev.  Stat., 
sec.  1342). 

Article  4  provides: 

*  ♦  ♦  no  discharge  shall  be  given  to  any  enlisted  man  before  his  term  of  service 
has  expired,  except  by  order  of  the  President,  the  Secretary  of  War,  the  com- 
manding officer  of  a  department,  or  by  sentence  of  a  general  court-martial; 

and  this  language  has  remained  unchanged  in  the  statutes  since  1806. 

1  am  quite  unable  to  preceive  how  the  President's  right  to  terminate 
a  soldier's  engagement  could  be  more  explicitly  recognized,  and 
indeed  conferred,  if  recognition  seems  to  imply  some  antecedent  right. 

This  fourth  article  of  war  clearly  assumes  that  discharges  must  be 
granted  before  expiration  of  service;  the  power  to  grant  them  implies 
the  power  to  impose  them,  unless  a  soldier  have  some  rights  inherent 
in  his  contract  or  inferable  from  the  nature  of  his  occupation. 

This  petitioner's  contract  is  civilly  but  a  hiring  at  the  will  of  the 
employer,  while  the  nature  of  his  occupation,  so  far  from  varying 
that  status,  has  been  frequently  so  judicially  defined  as  to  leave  no 
doubt  of  Congressional  intent. 

The  recruit  is  bound  to  serve  during  the  full  term  of  his  enlistment, 
but  *  *  *  the  Government  is  not  bound  to  continue  him  in  serv- 
ice for  a  single  day,  but  may  dismiss  him  at  the  very  first  moment  or 
at  any  subsequent  period  whether  with  or  without  cause  for  so  doing. 
(United  States  v,  Cottingham,  1  Kob,  Va.,  at  629.) 

The  civil  compact  usually  requires  for  its  dissolution  the  mutual 
<*onsent  of  the  ymrties,  but  ^'the  military  compact  may  be  dissolved  at 
any  moment  by  the  supreme  authority  of  the  Government.''    (U*  S*  •«>% 
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Blakeney.  3  Grat  (Va.)  at  891;  cited  Be  Morrissey,  137  U.  S.,  at  159.) 
And  this  nistorical  view  of  the  soldier's  relation  to  the  Government  or 
the  Crown  antedates  the  founding  of  this  nation  and  is»  the  accepted 
doctrine  of  the  British  military  establishment,  upon  which  ours  was 
modeled.     (Be  Tuffnell  L.  B.,  3  Ch.  Div.,  173.) 

Even  if 9  therefore,  there  he  no  inherent  power  of  control  over  the 
military  forces  of  the  nation  vested  in  its  constitutional  Commander 
in  Chief,  and  even  if  also  there  be  no  erant  of  power  contained  in  that 
title  in  the  absence  of  Congrpssional  gift  thereof  (concerning  which 
no  opinion  is  expressed  only  because  I  do  not  find  the  discussion 
necessary  for  this  case),  the  statutory  grant  contained  in  the  fourth 
article  of  war  must  be  interpreted  in  t^e  light  of  military  practices, 
customs,  and  procedure  well  known  and  judicially  recognized  long 
before  tne  date  of  the  Bevised  Statutes,  and  indeed  long  before  the 
adoption  of  our  earliest  ailieles  of  war  in  1806,  and  by  those  customs 
so  recognized  and  approved  by  Congress,  the  soldier's  engagement 
was  but  at  the  will  of  the  Government  which  he  served,  and  that  Gov- 
ernment, by  authority  of  Congress,  speaks  through  (for  the  purposes 
of  this  case)  the  President  of  the  United  States. 

It  is,  however,  further  asserted  that  some  infraction  of  law  was 
wrought  by  forcing  upon  Eeid  a  "discharge  without  honor."  The 
phrase  is  not  known  to  the  statutes;  it  is  found  only  in  the  army 
regulations  which  are  from  time  to  time  promulgated  b^*  the  Sec- 
retary of  War,  but  do  not  bind  either  the  »9cretary  that  makes  them 
and  much  less  the  Conunander  in  Chief  (Smith  v.  U.  S.,  2*1  C.  Cis., 
209).  The  exact  method  of  this  soldier's  discharge  and  the  Quantum 
or  kind  of  character  that  should  be  given  him  not  being  regulated  by 
statute,  must  necessarily  be  left  in  the  discretion  of  the  executive 
officer  having  power  to  grant  some  kind  of  discharge.  That  it  is 
beyond  the  power  of  the  judicial  branch  to  coerce  or  review  the  dis- 
cretion of  the  executive  is  familiar  doctrine,  while  that  a  discharge 
with  a  very  bad  character  is  not  a  punishment  to  the  man  discharged 
within  the  meaning  of  any  Federal  statute  is  settled  by  U.  S.  i\  Kings- 
ley  (138  U.  S.,  87). 

The  demurrer  is  overruled,  and  as  that  portion  of  the  answer 
demurred  to  present^,  in  my  judgment,  a  complete  defense  to  the  peti- 
tion, final  judgment  is  directed  in  favor  of  the  (Jovernmentand  against 
the  petitioner,  with  costs  to  be  taxed. 

May  14,  1908. 


60th  Congress,  }  SENATE.  (  Document 

Ut  Session.      )  J     No.  488. 


ESTIMATE    FOR    ADDITIONAL    WATCHMEN,   ETC.,  IN    OFFICE    OF 
ASSISTANT  TREASURER  OF  UNITED  STATES  AT  ST.  LOUIS,  MO. 


LETTER 

FKOM 

THE  SECRETARY  OF  THE  TREASURY. 

TRANSMITTING 

A  C0F7  OF  A  00MMX7NICATI0N  FROM  THB  ASSISTANT  TBEAB- 
TXBEB  OF  THE  UNITED  STATES  AS  JTO  THE  NEED  IN  HIS  OFFICE 
OF  ONE  ADDITIONAL  DAT  WATCHMAN  AND  COIN  COXJNTBB 
AND  ONE  NIGHT  WATCHMAN. 


May  18,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  bo 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington^  May  IS,  1908. 
Sir:  I  have  the  honor  to  transmit  herewith,  for  the  consideration  of 
Congress,  copy  of  a  communication  from  the  assistant  treasurer  of 
the  United  States  at  St.  I^uis,  of  this  date,  as  to  the  urgent  need  in  his 
office  of  one  additional  day  watchman  and  coin  counter,  at  $900,  and 
one  night  watchman,  at  $720,  and  I  have  to  recommend  that  the  said 
additional  force  be  provided  in  the  general  deficiency  bill  now  pend- 
ing, to  be  available  from  the  approval  of  the  bill  for  the  remainder  of 
the  fiscal  year  1908  and  for  the  fiscal  year  ending  June  3Q,  1909. 
Respectfully, 

Geo.  B.  Cortelyou,  Secretary. 
The  President  of  the  Senate. 


Office  of  Assistant  Treasurer, 

St,  Louis,  Mo,,  May  18,  1908. 
My  Dear  Mr.  Secretary:  On  account  of  the  large  amount  of  silver 
presented  at  my  office,  I  need  one  additional  day  watchman  and  coin 
counter;  salary,  $900.     In  addition  to  this,  I  need  one  night  watch- 
man; salary,  $720. 


S     WATCHMEN,  ETC.,  OFFICE  OF  ASST.    U.   3.  TREAS-,   ST.    LOm^,  M*K 

My  office  is  provided  with  only  one  night  watchman;  hence  t  am 
conip€>lled  to  assign  one  of  the  coin  counters  and  dixy  watc^hnien  to  dutj 
a^  night  watchman  from  i/?iO  to  9  p.  m-  each  daj;  and  the  thre^  n>in 
counters  have  to  be  assigned  alternately  to  duty  Snndays- 

As  their  work  is  extremely  heavy,  tney  handling  from  8  to  5  tons 
of  silver  each  day,  they  are  complaining  bitterly  of  being  aa^ignM 
to  work  overtime. 

Hence,  for  the  j^ood  of  the  office,  1  earnestly  request  that  you  rec- 
ommend this  additional  help  not  provided  for  in  the  appropriatiotj  bilL 
Very  respectfully, 

T.  *L  Akins, 
A8mtant  TreamrdTj  SL  £trui9. 
lion,  Geosoe  B.  Oortklyou^ 

Secretary  of  the  Trmmry, 


1 


^ 


60th  Ck)NGBiS88,  J  SENATE.  (Document 

J«t  Session,      f  (  No.  489. 


CLAIM  OF  SOUTHERN  PACIFIC  COMPANY  FOR  DAMAGES 
TO  FERRY  STEAMER  ENCINAL. 


LETTER 


FROM 


THE  SECRETARY  OF  THE  TREASURY, 

TRANSMITTING 

A  COPY  OF  A  COMMTTNICATION  FROM  THE  ACTINO  SXTBOBON-OBN- 
ERAL,  PUBLIC  HEALTH  AND  MABINE-HOSPITAL  SBBVICE,  SUB- 
MITTING A  CLAIM  OF  THE  SOUTHERN  PACIFIC  COMPANY  FOB 
DAMAGES  INFLICTED  UPON  THE  FEBBY  STEAMEB  ENCINAL  AT 
SAN  FBANCISCO,  CAL.,  AMOUNTING  TO  «1, 617.08. 


May  18,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  be 

printed. 


Trkasukt  Department, 

Office  of  the  Secretary, 

Wanhingtan,  May  7/?,  1908. 
Sir:  I  have  the  honor  to  transmit  herewith,  for  the  considemtion  of 
Congress  in  connection  with  the  general  deficiency  bill,  a  copy  of  a 
communication  from  the  Acting  Surgeon-General,  Public  Health  and 
Marine-Hospital  Service,  of  the  1st  instant,  submitting  the  claim  of 
the  Southern  Pacific  Company  for  damages  amounting  to  ^1,517.08, 
inflicted  upon  the  ferry  steamer  Encinal  at  San  Francisco,  Cal.,  by  the 
quarantine  steamer  Ar(/<maut  in  collision  September  10,  1907,  the  blame 
for  which  was  lixed  by  the  United  States  supervising  inspec^tor  of 
steam  vessels  upon  the  master  and  pilot  of  tlie  quarantine  steamer 
Argonaut, 

Respectfully,  Geo.  B.  Cortelyou, 

Secretary. 
The  President  of  the  Senate. 


.MAGK@   TO   FERBY    STEAMER   ENCINAL. 


» 


^^^M  ^    *"  Treasury  Department, 

^^H  Surg  BON -GeneraLj  Public  Health  and 

^^^  Marine-Hospital  Service, 

m  Washington^  May  1,  1908, 

Sir;  There  is  transmitted  herewith,  for  your  information^  a  letter 
(luted  April  29,  19u8,  from  Mr.  Charles  li.  Bates,  attorney  for  the 
SoutherD  Pacific  Company,  inclosing  a  claim  for  damage  to  the  ferry 
steamer  Encinal^  at  San  Francisco,  Cal.,  oii  September  10,  1907,  the 
said  daman;e  being  su.stained  in  a  colli^^ion  with  the  U.  S.  S*  Argon4]tui^ 
ntt ached  to  the  quarantine  station  at  that  port 

The  claim  is  accompsinied  by  a  bill  of  particulars  of  the  repairs 
noctissary  to  the  Enmnal^  in  amount  $1,517.08,  and  a  report  of  Capt, 
John  Birmingham,  supervi^^ing  ins^pector  of  the  first  district,  Steam- 
boat-Inspection Service,  San  FmncL^co,  Gal.,  in  which  report  the 
Hupervising  ioispettor  fixes  the  blame  upon  the  master  and  pilot  gf  the 
tjuarantine  steamer  Argonaut^  and  for  which  lack  of  skill  and  care  his 
license  atj  a  master  of  *^team  vesHels  was  suspended  for  a  period  of 
thirty  days  from  Septenifx^r  15,  11*07, 

It  would  appear,  therefore,  that  the  fault  lay  with  the  master  and 
pilot  of  the  steamer  Arganmit^  and  that  no  blame  attached  to  the 
ma.^ter  of  the  steamer  Eneinal  in  the  collision. 

This  claim  had  been  previously  submitted  to  the  Bureau,  and  was 
referred  to  the  Department  for  reference  to  the  Comptroller  of  the 
Treasury  for  an  expression  of  opinion  as  to  whether  any  fund  was 
available  from  which  theabove  claim  for  damages  could  be  imid.  Under 
date  of  November  14,  1^07,  the  Comptroller  rendered  a  decision  thai 
the  payment  of  the  claim  was  not  authorized^  as  Congress  had  never 
Kv  o"i>npr?tl  luw;  nrir  >.ni*'ial  act,  consented  to  the  direct  enforcement 
of  the  claim  in  question. 

The  matter  is  now  again  submitted  by  Mr.  Bates,  with  the  request 
that  it  be  again  referred  to  the  Department,  with  the  view  of  being 
submitted  to  Congress  for  an  inclusion  of  the  amount  in  the  deficiency 
appropriation  bill  now  being  considered  by  the  House  Committee  on 
Appropriations. 

Kespectfully,  A.  H.  Glennan, 

Acting  Surgeon- Oeneral. 

The  Secretary  of  the  Treasurt. 


60th  CioNGBESS,  )  SENATE.  j  Document 

l8t  Session.      J  |    No.  490. 


ESTIMATES  FOR  CONTINGENT  EXPENSES,  SHELVING  AND  TRANSFER- 
RING RECORDS,  ETC.,  TREASURY  DEPARTMENT. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASURY, 

HBQUESTINO 

THE  APPBOPBIATION  OF  CERTAIN  AMOUNTS  FOB  CONTINGENT 
EXPENSES,  SHELVING  AND  TBANSFEBRING  BECOBDS,  ETC. 


May  18,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington^  May  16^  1908. 
Sir:  I  have  the  honor  to  present  the  following  estimates  of  appro- 
priations, with  the  urgent  request  that  they  be  included  in  some  bill 
now  pending  before  Congress,  that  the  money  provided  therein  may  be 
available  during  the  coming  fiscal  year: 

Contingent  expenses,  Treasury  Department,  rent,  1909: 

Rent  of  buildinjjs,  namely:  For  rent  of  the  third  and  fourth  floors  of 
the  Union  Building,  located  on  G  street,  between  Sixth  and  Seventh 
streets  NVV.,  Washington,  D.  C,  including  light,  heat,  janitor,  and 
elevator  service,  and  repairs,  for  offices  of  Auditor  for  the  Interior 
Department $13, 000 

Shelving  and  transferring  records,  etc. :   " 

For  shelving  and  transferring  records,  furniture,  and  files  from  the 
Treasury  building,  including  the  personal  services  of  laborers  and 
skilled  mechanics  in  connection  therewith 10, 600 

The  necessity  for  the  above  estimates  is  occasioned  by  the  fact  that 
there  is  now  pending  in  the  Senate  a  bill,  which  has  been  passed  by  the 
House,  making  appropriation  for  $20,000,000  for  the  following  new 
projects: 

Extensions  of  limits  of  buildings  previously  authorized 102 

Enlargements  and  extensions 38 

Buildings  on  sites  already  acquired 67 

New  sites  and  buildings 106 

NewMtes 103 

Site  and  building 1 

Total •^r^ 


8         CONTINOSNT   SXPEKBE8,  ETO.,  TREASURY    DEPARTMKHT. 

If  the  above  bill  becomes  a  law  it  will  be  necessary  to  inoreaMe  the 
working  force  of  the  Office  of  the  Supervising  Architect  by  at  least 
100  persons  and  necessitate  additional  file3  space  on  account  thereof. 
The  Treasury  building  is  now  overcrowded.  There  is  a  large  volume 
of  untiuished  work  which  remains  to  be  done  under  the  public-build- 
ing bill  of  June  SO,  1906,  and  imperative  demands  are  constantly  being 
made  by  Senators  and  Representatives  that  the  buildings  authorized  by 
that  bin  be  commenced  at  once. 

As  tending  to  show  the  already  congested  condition  of  the  Treasury 
building,  I  quote  from  a  recent  letter  of  the  Treasurer  of  the  United 
States: 

In  accordance  with  your  request,  I  submit  to  yon  an  account  of  the  floor  space  to 
aci*ommodate  the  incr^used  force  that  is  absolutely  necessary  for  the  prompt  and 
safe  conduct  of  the  banking  business  of  this  office. 

.  The  redemption  division,  which  redeems  United  States  currency,  sold  and  silver 
certificates,  is  confronted  now  with  an  accumulation  of  $11,600,000  ol  money  in  hfe 
vaults  uncounted  for  lack  of  sufficient  space. 

The  condition  of  b^ness  in  the  national-bank  redemption  aeency  is  vmr  modi 
more  seriously  congested  than  in  the  United  States  redemption  division.  There  are 
over  $44,000,000  national-bank  notes  unassorted  for  lack  of  sufficient  space. 

The  GongeiBtion  in  the  division  of  issue,  where  we  put  on  the  seal  and  nnmeraly  and 
where  we  separate  sheets  into  notes,  is  as  serious  as  anything  else.  The  employees 
there  are  packed  almost  as  closely  as  the^  are  in  sweatshops,  and  ventilation  is  not  only 
very  inaaequate,  but  imperfect,  and  it  is  absolutely  necessary,  if  we  are  to  meet  tfate 
in<*feased  business  now  planneii  and  preserve  sanitary  conditions  that  affect  so  seri- 
ously the  life  of  the  force,  that  the  extension  of  this  division  should  be  made. 

I  would  call  your  attention  to  the  foct  that  we  are  expecting  some  more  presses  to 
be  installed  in  the  near  future.  In  this  case,  it  is  absolutely  necessary,  otherwise 
they  can  not  be  set  up. 

The  building  estimated  for  above  is  of  isteel  construction  and  suit- 
able for  office  purpot*es.  Each  floor  proposed  to  be  rented  contains 
about  18,000  square  feet,  with  12-foot  ceilings.  Two  divisions  of  the 
otticeof  the  Auditor  for  the  Post-Offico  Department  and  the  purveying 
depot  of  the  Public  Health  and  Marine-Hospital  Service  are  now  quar- 
tered in  this  building.  It  is  proposed  to  move  thereto  the  office  of 
the  Auditor  for  the  Interior  Department,  which  now  occupies  in  the 
Treasury  building  about  13,500  square  feet  for  office  purposes  and 
16,500  square  feet  for  files,  which  accumulate  at  the  rate  of  alx>ut 
1,600  cubical  feet  quarterly.  The  space  proposed  to  be  rented  would 
therefore  provide  lor  a  considerable  increase. 

An  additional  appropriation  of  ^8,500  for  rent  of  buildings  for  the 
Treasury  Department  nas  been  included  in  the  legislative,  executive, 
and  judicial  appropriation  bill  for  the  coming  fiscal  year,  but  this  will 
provide  for  only  about  80  officers  and  employees^  and  the  general 
mcrease  for  the  pa*5t  three  years  has  been  over  100  employi^e.s  per 
annum. 

The  increase  of  force  demanded  by  the  Supervising  Architect  in 
currying  out  the  work  under  the  public-building  bill  and  the  general 
increase  of  employees  in  the  Treasury  building  necessitates  the  renting 
of  the  additional  space. 

Respectfully,  Geo.  B.  Coktklyou, 

The  President  of  the  Senate. 

O 


60th  C0NQKB8S,  I  SENATE.  j  Document 

Int  Session.      \  |    No.  491. 


ESTIMATE  FOR  PRIZES  TO   BE  AWARDED  VESSELS   OF 
NAVY  FOR  ECONOMY  IN  EXPENDITURE  OF  COAL. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASURY. 


TBAN8MITTING 


A  COPY  OF  A  C0MMT7NICATI0N  FROM  THE  ACTINa  SECBETAB7 
OF  THE  NAVT  SUBMITTING  AX  ESTIMATE  OF  APPBOPBIATION 
FOB  INCLUSION  IN  THE  GENEBAL  DEFICIENCY  BILL  FOB 
PBIZBS  FOB  ECONOMY  IN  THE  EXPENDITUBE  OF  COAL. 


May  18,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  b© 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington,  May  18,  1908. 
Sib:  I  have  the  honor  to  transmit  herewith,  for  the  consideration  of 
Congress,  copy  of  a  communication  from  the  Acting  Secretary  of  the 
Navy,  of  the  16th  instant,  submitting  an  estimate  or  appropriation  for 
inclusion  in  the  general  deficiency  bill  for  prizes  for  economy  in  the 
expenditure  of  coal,  to  be  awarded  by  the  Secretary  of  the  Navy,  and 
to  be  available  until  used,  $2,500. 

Respectfully,  Geo.  B.  Cortelyou, 


The  President  of  the  Senate. 


Secretary. 


Navy  Department, 
Washington,  May  16,  1908. 

Sir:  The  Department  has  the  honor  to  request  that  a  provision  be 
inserted  in  the  general  deficiency  bill  for  the  sum  of  $2,500,  '^to  be 
expended  by  the  Secretary  of  the  Navy  under  such  rules  and  regula- 
tions as  he  may  establish  for  prizes  to  be  awarded  vessels  for  economy 
in  the  expenditure  of  coal." 

Under  a  system  rocontly  inaugurated  by  the  commander  in  chief  of 
the  United  States  Atlantic  Fleet  a  total  net  increase  in  economy  of 
1,460  tons  was  the  result  during  the  run  from  Kio  to  Magdalena  Bay, 
and  the  Department  deems  it  to  be  of  the  utmost  importawe^^  \5a».\,  ^»^ 
prizes,  as  recommended  by  the  commander  \\\  c\iv^i,\i^  ^y^^^^^\^V<^^ 


i 


rOE   ECONOMY    IN    EXI'ENDITURK   OF   OOIL. 
therefore  urged  that  the  item  mentioned   be   inserted  in 


rne  gei*^^«l  deficiency  biTL 

Very  respectfully,  Tkuman  H,  Newberry, 

AciiTig  Secretary. 
Tlie  Secretary  of  the  Treasury. 


Eetim(ii€M  of  appropriatiom  required  for  tfte  ^ermce  of  the  Jisoid  year  ending  Jum  $0^ 
IBOS^  by  ihE  Kavfi  Depfirimetd, 


Navv  Dkcabtment. 

UNDBR  THE   SECRFTAKV, 


^ 


Prizes  for  economy  in  the  expenditure  of  co&l : 

For  prizes  to  be  awarded  vessels  of  the  Navy  for  economy  in  the  expendi- 
ture  of  coal,  to  ba  expended  by  the  Secretary  of  the  Navy  under  8u^h 
raled  and  re^gtdationB  a»  he  tnay  fietabliBh^  to  b^  available  untiL  used 
(Bubmitted) ,. ,.,-.-,- , 12,600 


Fleet  GKisrEaAL]  Ukited  8tat^  Atlaktic  Fls^ 

\  U,  8,  B.  CoNNBcncuT,  Flagship, 

Order  No.  7,      J  San  Ftdto,  CoL,  Apnt  f f,  1906, 

L  The  commander  in  chief  haa  to  pr^ent  lo  the  officers  and  men  of  the  0eet  tbu 
following  etaUmient  of  reeiiUs  aceoniplished  by  the  battle  sjhipB  under  the  rules  for 
the  engineering  efficieney  competition  eatfiblished  m  Fleet  General  Order  No.  2,  of 
February  17, 190a 

2*  In  drawing  np  General  Order  No.  2  a  certain  standard  was  Bet  on  whkb  to  base 
the  fifrurea  ehowinir  the  impruvement  in  performanc'e  of  the  a^veral  ehip.  While  it 
wai^  realized  that  the  lack  of  available  data  prevented  that  standard  from  Wing  asj  accu- 
rate as  wasdeairahle,  it  was  then  thought  that  slight  injustiee,  if  any,  would  reeuU  (roiD 
its  oie*  It  has  been  found  since,  however,  that  certain  ehipfe  had  lees  coal  on  hand  at 
Hampton  Roada  than  wft«  credited  on  their  books,  and  tldi*  and  other  rE'a^ons  now 
show  ttmt  a  poeiti  ve  statement  of  relative  improvement  baif^ed  on  it  would  be  a  verr 
inaccurate  statement  of  performance.  Not  only  this,  but  the  impossibility  of  hold- 
ing the  full  power  trials  called  for  by  the  order,  because  of  lack  of  time  and  other 
reasons,  would  necessitate  the  arrangement  of  final  standing  solely  on  the  economy 
test  from  Rio  to  Magdalena  Bay,  which,  for  the  above  reasons,  the  coounander  in 
chief  thinks  would  be  manifestly  far  from  f&ir  under  the  circumstances, 

3.  In  view  of  these  facts,  and  as  no  money  prizes  can  be  available  until  next  year, 
the  commander  in  chief  has  decided,  in  a  desire  to  do  justice  to  all,  to  make  no  posi- 
tive award  this  year,  but  instead  merely  to  publish  the  results  of  the  work,  with 
some  comments  thereon.    The  results  are  given  in  the  following  tables: 

A.— Cboi  contumption  in  pounds  per  knot  from  Hampton  Road*  to  Magdalena  Bay, 


Kentucky.... 

AJ&biLuiii 

Connecticut . 

niJnoU  .*,-, 
G^orrfn-.,,., 

viwmi* 

Ohio 

IvOutJilarva.... 

MlKKiUli 

Vcrmout 

KlLTl«lL4,. 

N^*  Jentey.. 

MalD«.„„„, 


Netcdot 

aamptiaa 
RoftdKtoRIo 
de  Janeiro. 


3, 61^9, -sen 

3, 75^^17 
3,97.^&J0 

4,  mo.  i>^ 

4,  Hid,  6t;tt 
4,<I73,717 
4,14.5,617 

4,7H3,7^ 


Net  wtRl 
foritfufiilne, 
RJo  tft  Mu^uji- 

lea»  Bay. 


5,1fi7.Wt9 
ft,7ti.^'-276 

fi,gH7,4fil 
0,a7t,ti3< 
fl,134,a"i7 
e,  37^491 

6,iT9,!na 

6,ft9il,237 
6,749,^(0 


TotiiJ  II  el  coal 
for!itt€»min^, 

HiujipU>n 
Riifidfl  111  Ma^' 


Sp4&1.26e 
©,012J34 
•,274.192 
t, 394, 27a 
9,4&i,im 
0,7N>,716 

10,2S7.600 

lU.  491, 020 
R  646, 157 
lO.SSS.OW 

1),  113.465 
12,ll&,7(Wi 


CknJ  in  pomidi 
ppr  knm, 
11am{>tori 

d&len*  Bmy. 


699. 1214 

725.<M76 

7e3,f*733 
770.4311 
7«).74l0 

B2l,?il« 
^^  0«3I 

1«0T7.73»4 


Total  number  knots,  13.437.46. 

Dinance  Hampton  Roads  to  Rio,  6,22  ;.96  knots. 

Distance  Rio  to  Magdalena  Bay,  8,210.50  knota. 


FRIZES   FOR   ECONOMY   IN   EXPENDITURE   OF  COAL. 
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B. — Relative  increase  or  decrease  in  efficiency  in  coal  consumption  per  knot. 


Standard. 

Hampton 

Roads  to  Rio. 

Rio  to  Magda- 
lena  Bay. 

Weight  in  con- 
test column  1 

times  20divide<l 
by  column  2. 

Vermont 

849.1901 
839. 9121 
883.5877 
760.6127 
686.7644 
715.3836 
718.2934 
797. 1796 
915.2368 
780.7238 
835.0164 
630.2618 
1,067.1126 
707.8789 
671.8367 
793.1332 

752.6818 
712. 1966 
747.0991 
730.1368 
660.4546 
688.8060 
694.2329 
776.8699 
893.0080 
763.8918 
820.9488 
628.1029 
1,090.8582 
736. 9590 
702. 1826 
839.5636 

23.7601 

Virginia 

23.6880 

Louisiana 

22.816S 

Georjfia 

20.8350 

Kearsaive 

20.7970 

Connecticut 

M  innesota 

20.6962 

Miflsonri 

20.5228 

New  Jersey 

20.4978 

Ohio 

20.4407 

Kannafl.. 

20.3427 

Kentucky  •••• 

20.0687 

Maine... 

19.3818 

Illinois 

19. 2108 

Alabama 

19. 1214 

Rhode  Island 

18.8938 

0. — Net  coal  consumption  in  pounds  per  knot  in  dasseSy  according  to  size  of  ships,  from 
Hampton  Moods  to  Magdalena  Bay. 


Hampton 
Roads  to  Rio. 

Rio  to  Magda- 
lena Bay. 

Net  improye- 
ment  in  econ- 
omy due  to 
General  Order 
No.  2. 

Connecticut . 

Digplacement  16,000  tons. 

715.3336 
718.2934 
833. 5877 
894.1901 
835.0154 

688.80S0 
694.2329 
747.0991 
752.6813 
820.9488 

26.6256 

M  innesota 

24.0606 

Louisiana 

86.4886 

Vermont 

141.5088 

Kansas 

14.0666 

Displacement  U,9Jt^  tons. 

292.6601 

Virginia 

839.9121 
760.5127 
793.1332 
915.2358 

712. 1955 
730. 1358 
839.5636 
893.0080 

127.7166 

Georgia -        -     -         -  -      * -  

30.4759 

Rhode  Island 

-45. 4304 

New  Jersey . . 

22.2288 

Displacement  lt,BO0  tons. 

133. 9919 

Ohio 

780.7238 
797.1795 
1057. 1125 

76,3.8418 
776. 6599 
1090.8582 

16. 8520 

Missouri 

20.3096 

Maine r 

-33.7456 

Displacement  11,662  tons. 

3.4160 

Alabama  .... 

671.3367 
707.8789 

702.1826 
739.9590 

-30.8450 

Illinois 

-29.0801 

Displacement  11,620  tons. 

-59.9260 

Kentucky  . . . 

630,2618 
686.7644 

628.1029 
660.4445 

2.1589 

Kearsarge 

26.3199 

28.4788 

Total  improvement  in  economy  for  16  ships,  898.6108  pounds  per  knot. 

For  the  run  of  8,210.5  knots  from  Rio  to  Magdalena  Bay,  theste  figures  show  a  total  net  increase  in 
economy  of  1,400  tuns. 


JR   ^OONOMr    IN    KXPENDITirRK    OF   COAEi. 

wtl  fiMtd Jor  dl  purpotes  fnmi  Hamftion  Roadtlo  3faffd&i^m  Bay. 

,.„....,.->- 4-736.W0  I  MUaouri.. ■>.,,,».... ..,.»..-..  %m».m^ 

.,„  I.««2.aw   I   LoulBiUiA „.,, _  5,7D9.m» 

,„........„ „..,-..  4,9*5.810   I    Vermont „ -.„.,.,  5,991.oa» 

- , , 5,U1-W(i  I   Kansaa.,„.. ,_.. ,. q.Ottt.lOl 

It ,. „,  ft,$10.tli»t*  I   Rhode  lilfti*d,,.„.„..-„„.„ «,OaLX?» 

A.Sr^JXO      Nei*-  JeiHfy„... *--.... O^S^ill 

* jpfiao.flwl       MtiinH.„... — ,...-—  7,lflSl«» 

,.„.,.„  „. ^euB-ww  — — — - 

i.-, „„„, ..,..  6,617.801  Tol»l,„.„ m.^S.Wt 

F'rom  U         tables  it  trtn  Ht  oDce  be  seen  wha.t  ahipe  havtr  rotiHTftt^ntly  done  i*x*ll 
'  the  flu        '^  what  sliij«^  have  inaOi:  the  moet  marked  im|irovemeivt  in  their 
fiv  of  a  a  feature  which  aU  riiupt  see  to  t>e  one  of  vital  itniKJTtMitcse  U» 

as  A 

i.i  in  ehief  desires  to  congratulate  the  oflicere  and  men  of  th^  Jl«tC 
■'  Kave  ibown  in  the  matter,  and  on  their  zeal  in  eiifiea«i3rHi|;  t** 
of  the  ships  in  this  ])artieuiar,  and  esfKHdally  is  t\m  iN^ngratula- 
^L«ij  entonneL  of  thoee  m'tpa^  who  have  wliown  hiK^i  economy   from 

iSt  aij_  jhown  niarl^e<l  iuiprovemi^nt  in  that  feature' 

>»  in  inaQ|^ui»MU||  una  D.Tot>eiu  ^he  romniander  in  ehief  Mt  that  pert m|)e  it  wotiltl 
impoj^ble  to  achieve  completeneas  with  it  the  fir^^t  yt*ar,  and  that  thus  ha*«  proved 
be  the  c^a^e  .nhoiild  not  be  a  eource  of  aur^jriBe  or  regret  to  anyone,     fiy  our  »'ifort»  ^J 
^  have  pbeed  the  scheme  on  a  ffood  work  in  jf  ba^i^,  and  ti^ve  liief'iiri'd'  :^tisfai'tory  ^H 
Hta  on  which  t/j  base  a  positive  award  next  year.     That  tso  inuoh  ha:^  t*een  acconi-^| 
i«hedj  and  that  a  general  interest  hajs  been  created  in  the  work  la  Mifsved  to  be  ^^H 
T  ai  great  jsaUi>iaction  to  ua  all    The  commander  in  chief  hopet^  that  thif^  intend ^H 
inue,  aa  has  the  aeneral  zeal  in  gunnery  brought  forth  by  similar  methodai  ^* 
CQtnmander  in  ehlef  is  glad  to  announce  to  the  ofhc^rs  and  men  that  tb« 
partment  has  expresse*!  its  full  approbiition  of  the  ay  stem,  and  hai*  a^kt^d 
^rvBB  to  provide  money  urines  for  yejirly  awards  hereafrt* r.     There  is  every  rv«* 
to  hope  til  at  Gi>ngref^  will  accede  to  thi'^  request. 

In  view  of  the  rejrtilts  already  obtained  the  commander  in  chief  will  make  *»r- 
ret^mmendations  tu  hie  euc^sef^sor  relative  to  some  proposeil  rhangeri  in  liie  pren- 
_,  rules  and  standards,  in  or<ler  to  maki'  them  more  suitable  ftjr  the  next  yettt'a        ' 
work.     He  greatly  hupc^  that  the  marked  improvement  alr(^y  s^hown  will  <ymtiiiu« 
thronghout  tlie  next  year* 

R.  D.  Evans, 
Bear-Adiniral,  U,  S.  Nairy,  Commander  in  Chief  U,  S.  AtlarUic  JbUtL 


60th  Conobess,  (  SENATE.  j  Docuuent 

Ist  Session,      f  ,      1    No,  492. 


ESTIMATE  FOR  PURCHASE   OF   HORSES   AND   WAGONS 
FOR  TREASURY  DEPARTMENT,  1909. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASURY, 

SUBMITTING 

AN  ITEM  IN  THE  ESTIMATES  OF  APPBOPBIATIONS  FOB  THE 
TBEASUBT  DEPARTMENT  FOB  THE  FISCAL  YEAB  ENDING  JUNE 
80,  1909,  FOB  PTTBOHASE  OF  HOBSES  AND  WAGONS  FOB  OFFICE 
AND  MAIL  SEBVICE,  AMOUNTING  TO  $6,000. 


May  18,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Waahmgton^  May  18,  1908, 

Sir:  I  have  the  honor  to  invite  your  attention  to  the  following  item 
in  the  estimates^  of  appropriations  for  the  Treasury  Department  for 
tho  fiscal  year  ending  June  30,  1909: 

For  purchase  of  horses  and  wagons  for  office  and  mail  servic^e,  to  be  used  only  for 
ollicial  purposes,  etc.,  $5,000. 

The  amount  ordinarily  appropriated  for  this  item  is  $3,500,  but 
$1 ,500  was  added  for  the  coming  fiscal  year  for  the  purchase  of  a 
carriage  team  for  the  official  use  of  the  Secretary  of  the  Treasury. 
The  House  failed  to  appropriate  this  additional  amount,  and  on  Feb- 
ruary 24, 1908,1  addressed  a  letter  to  Hon.  William  B.  Allison,  chair- 
man Committee  on  Appropriations,  United  States  Senate,  calling  his 
attention  among  other  things  to  the  above  item. 

The  bill  as  passed  by  the  Senate,  however,  does  not  provide  any 
amount  on  the  above  account. 

Since  the  letter  above  referred  to  was  written  the  Treasury  Depart- 
ment has  been  compelled  to  sell  one  of  its  horses,  the  same  being  con- 
demned by  experts  as  being  unfit  for  further  service  on  paved  streets. 
Another  horse  belonging  to  the  Secretary's  driving  team  is  so  lame  as 
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to  be  anfit  for  use.  This  team  has  been  in  the  service  of  the  Depart- 
ment for  seven  or  eight  years,  and  the  horse  in  question  is  about  six- 
teen years  old.  There  is  no  possibility  of  this  horse  bein)^  able  to 
perform  further  service.  The  horse  used  on  the  Treasury  mail  wagon 
IS  also  old  and  should  )^  turned  out  to  pasture  for  several  months. 

From  the  above  it  will  be  seen  that  if  the  Department  is  not  in  a 
position  to  purchase  additional  horses  during  the  coming  tiscal  year, 
the  service  will  be  badly  crippled. 

The  appropriation  of  $3,500  is  not  more  than  sufficient  to  buy  foram 
and  pay  for  medical  attention  and  necessary  repairs,  and  it  is  earnestly 
hoped  that  the  additional  $1,500  asked  for  will  be  provided  at  the 
present  session. 

Respectfully,  -  Geo.  B.  Coktelyou, 

The  President  of  the  Senate. 


60th  CoNOBESS, )  SENATE.  j Document 

i«*  Session.      J  .  (No.  493. 


SUPPLEMENTAL  ESTIMATE  FOR  PAY  OF  NAVY,  1908. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASURY, 

TRANSMITTING 

A  COPY  OF  A  C0MMT7NICATI0N  FROM  THE  ACTING  SE0RETAB7 
OF  THE  NAVT,  SXJBMITTINa  A  SXTPPLEMENTAL  ESTIMATE  OF 
BEFICIENOY  IN  APPROPRIATION  FOR  PAY  OF  THE  NAVY  FOR 
THE  FISCAL  YEAR  ENDING  JT7NE  30,  1908,  TO  MEET  CERTAIN 
INCREASES  IN  THE  PAY  OF  OFFICERS  AND  ENLISTED  MEN  OF 
THE  NAVY  UNDER  THE  PROVISIONS  OF  THE  NAVAL  ACT 
APPROVED  MAY  13,   1908,  AMOUNTING  TO  ^67,363.60. 


Mat  18,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  l)e 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington^  May  18^  1908, 
Sir:  1  have  the  honor  to  transmit  herewith,  for  the  consideration 
of  Congress,  copy  of  a  communication  from  the  Acting  Secretary  of 
the  Navy,  of  the  16th  instant,  submitting  a  supplemental  estimate  of 
deficiencv  in  the  appropriation  for  pay  of  the  Navy  for  the  fiscal  year 
ending  »fune  30,  1908,  to  meet  certain  increases  in  the  pay  of  oflScers 
and  enlisted  men  of  the  Navy  under  the  provisions  of  the  naval  act 
approved  May  13,  1908,  *457,363.50. 

Respectfully,  Geo.  B.  Cortelyou, 


The  Prksidknt  of  the  Senate. 


Secretary, 


Navy  Department, 
Washington,  May  16,  1908. 
Sir:  1  have  the  honor  to  forward  herewith,  for  transmission  to  Con- 
gress, a  supplementary-  doficienc}-  estimate,  in  the  sum  of  $457,363.50, 
to  me«^t  the  increases  in  pay  of  officers  and  enlisted  men  of  the  United 


f 
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i  states  Navy  from  May  13,  1908,  the  dute  of  the  passage  of  the  uct 
authoriziDg^  same,  to  June  SO,  1908^  the  end  of  the  current  fiscal  year, 
both  inclusive* 

Very  re8|)e€t fully,  Teuman  H.  Nkwbkrky, 

Aeimg  Seer^^o/ry. 
The  Sbcbetary  op  the  Treasury. 


Mftimaiex  qf  appropriations  required /or  thi  iKervice  of  the  fiscal  year  enfting  Jwiup  .*©,  IS^B^ 
b^  the  Bureau  of  JVav^ftCHJ,  JVatiy  DejjorimenL 


HAVT   DBPARTKKNT. 


PHy  of  the  Navy— 

To  flttppiy  a  deficiency  in  the  appropriation^  '*  Pav  of  the  Navy,*' 
for  the  fiscal  year^eading  June  30,  11108  (act  of  Mftr.  2,  190T, 
voL  34,  p.  1176,  sec.  1). .-.„-., .,.. $457,3Sa.50 

Amount  appropriated  for  the  fiscal  year  for  which  the  appropria- 
tion ia  required ,, 21,000,000.(» 

NorrE,^An  act  of  Conjrr^s  approved  May  13,  1908,  pro videa  for  certain  incretdes 
in  the  pay  of  offieers  and  euJi^fted  men  of  the  United  btatea  Navy,  to  become  effei't- 
ive  ujjon  the  pafieia^  of  thc+  act.  The  Bureau  e^limatea  that  the  above  sum  will  t)e 
neceeaary  to  meet  these  increfiUjes  from  May  13,  1908,  the  date  of  the  paaaage  of  the 
act,  to  the  Klme  of  the  fiscal  ypar  eTidin|r  Jiine  30,  1908. 


i 


.s^sM 


60th  Congbess,  I  SENATE.  jDocument 

let  Session,      \  {   No.  494: 


ESTIMATES   OF    EXPENDITURES    ON    THE    BOTANIC 
GARDEN,  1850-1907. 


Mr.  Dick  presented  the  following 

ESTIMATES  OF  THE  EXPENDITTTBBS  ON  THE  BOTAinO  OAEDEN 
FBOH  1850  TO  1878,  AND  FBOH  1879  TO  AND  INCLXTDINa  1907, 
KASlNa  A  TOTAIi  OF  $1,245,028.69. 


May  19,  1908.— Ordered  to  be  printed. 


[House  Report  No.  385,  Forty-sixth  Congress,  third  sessionj 

DEPARTMENT  OF  AGRICULTURE. 

[March  3, 1881.— Recommitted  to  the  Committee  on  Agriculture  and  ordered  to  be  printed.] 

Mr.  Le  Fevre,  from  the  Committee  on  Agriculture,  submitted  the 
following  report : 

The  (S)mmittee  on  Agriculture,  to  whom  was  referred  the  House 
resolution  adopted  on  the  18th  day  of  December,  1879,  in  terms  as 
follows — 

Resolved,  That  the  Committee  on  Agriculture  be  authorized  to  take  into  considera- 
tion Buch  measures  as  may  tend  to  promote  the  agricultural  interests  of  the  country, 
to  investigate  the  system  and  workings  of  the  Department  of  Agriculture,  and  to  con- 
sider the  propriety  of  consolidating  or  reorganizing  the  public  gardens  or  conserva- 
tories of  this  city,  or  their  total  abolition,  and  report  by  oill  or  otherwise  such  addi- 
tional legislation  as  may  be  deemed  necessary  for  the  promotion  of  the  Department  of 
Agriculture  and  the  advancement  and  protection  of  agricultural  interests.  Sfidd  com- 
mittee shall  have  power  to  send  for  persons  and  papers,  to  emi)loy  a  clerk,  stenographer, 
and  such  other  persons  as  may  be  necessary  to  such  investigation.  And  in  order  to 
defray  the  expenses  of  such  investigation,  the  Clerk  of  the  House  is  directed  to  pay 
to  the  Sergeant-at-Arms  of  the  House,  out  of  the  contingent  fund  of  the  House,  the 
sum  of  three  thousand  dollars,  whose  receipt  shall  be  a  good  and  sufficient  voucher  to 
the  Clerk  in  the  settlement  of  his  account.  The  aforesaid  sum  of  money,  or  so  much 
thereof  as  may  be  necessary,  shall  be  disbursed  on  vouchers  approved  by  the  chairman 
of  said  committee;  and  the  Sergeant-at-Ajms  shall  make  report  to  this  House  in  detail 
of  the  manner  in  which  said  sum  has  been  expended,  accompanied  by  vouchers;  which 
report,  when  examined  and  approved  by  the  Committee  on  Accounts,  shall  be  deemed 
a  sufUcient  settlement  of  his  accountability  therefor;  and  any  unexpended  balance  in 
his  hands  shall  be  paid  by  him  into  the  Treasury  to  the  credit  of  the  fund  from  which  it 
is  paid — 

beg  leave  to  respectfully  report: 

Touching  that  branch  of  the  inquiry  relating  to  the  public  gardens 
and  the  propriety  of  consolidating  and  reorganizing  tne  same,  your 
committee  find,  after  careful  investigation,  that  the  garden  and  propa- 
gating grounds  known  as  the  monumental  garden,  and  under  the  con- 
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trol  and  direction  of  the  office  of  public  buildings  and  grounds,  has  for 
its  object  the  propagation  of  plants  to  be  used  in  the  improvement  and 
decoration  of  the  public  grounds  in  char^  of  that  office,  and  the  raismg 
of  shrubs  from  seeds  and  cuttings,  and  the  acclimating  of  the  same. 
Tour  committee  find  that  this  institution  had  its  be^nnmg  as  far  back 
as  1857,  when  the  Commissioner  of  Public  Buildmgs  and  Grounds 
selected  a  small  trianj?ular  reservation  some  two  acres  in  extent,  lyin^ 
between  Third  and  Four-and-a-half  streets  southwest,  and  Musoun 
avenue  and  the  canal,  as  the  site  of  a  propagating  garden,  and  con- 
structed there  a  few  cold  frames  for  the  protection  and  winter  storing 
of  bulbs  and  half-hardy  plants.  These  frames  were  subsequently 
increased  in  number,  and  a  cold  pit  constructed  for  the  wint^  pro- 
tection of  larger  plants,  and  a  number  of  camelias,  roses,  etc.,  were  pur- 
chased to  ffil  the  same. 

The  only  attempt  at  bedding  out  plants  during  this  neriod  was 
made  in  the  Capitol  grounds  for  five  or  six  small  circular  ana  diamond- 
shape  beds  that  were  cut  in  the  lawns  west  of  the  Capitol,  and  planted 
with  bulbs  and  annuals  and  a  few  verbenas,  geraniums,  and  heliotropes. 
At  the  same  time  open  spaces  in  a  border  planted  with  trees  and  slmibs 
surrounding  the  Capitol  grounds  were  planted  with  a  few  hardy 
flowering  herbaceous  plants  and  annuals. 

In  1862,  under  the  direction  of  the  Commissioner  of  PubUc  Buildings 
and  Grounds,  a  small  single-roofed  greenhouse,  30  feet  lon^  by  15  feet 
'wide,  was  constructed  at  the  propagating  garden,  and  the  "stock  of 
flowering  plants  increased  by  purcnase  from  local  florists.  From  this 
time  the  houses  and  the  collection  of  plants  gradually  enlaiged,  and 
for  some  four  or  five  vears  subsequent,  bouquets  of  flowers  m>m  this 
^rden  were  frequently  made  and  placed  upon  the  desks  of  the  Vice- 
rresident  and  the  Speaker  of  the  House  of  Representatives  during  the 
sessions  of  Congress,  and  a  few  bouquets  were  occasionally  sent  to 
members  of  the  Committee  on  Public  Buildings  and  Grounds,  and 
their  friends,  on  request  being  made  for  the  same.  Annual  collections 
of  seeds  were  made  and  they  were  distributed  to  Members  of  Congress, 
and  some  window  plants  were  furnished  upon  request. 

On  March  2,  1867,  Congress  abolished  the  office  of  Commissioner  of 
Public  Buildings  and  Grounds,  and  no  further  enlargement  of  the 
propa^tin^  houses  was  made  until  the  summer  of  1870,  under  the 
autnority  of  the  act  of  July  15  of  that  year,  wlien  a  span-roofed  house 
and  a  small  propagating  Kouse  were  added,  making  the  total  space 
occupied  by  glass  houses  at  that  time  some  140  by  20  feet.  Further 
improvements  were  made  in  the  autumn  of  1871  and  the  spring  of 
1872,  when  a  number  of  ornamental  flowering  and  foliaj^e  plants  -were 
added,  making  the  collection  of  greenhouse  plants  worth,  at  that  time, 
some  $1,500.  The  first  distribution  of  any  magnitude  from  the  garden 
to  Members  of  Congress  and  government  ollicials  was  made  dunng  the 
winter  of  1871  and  the  spring  of  1872,  when  11,125  soft-woodedoed- 
ding  plants  of  varieties  that  could  be  easily  propagated,  and  about 
22,000  papers  of  seeds  of  flowering  annuals  collected  and  cured  the 
previous  season  were  thus  distributed.  During  the  same  spring  about 
1,000  plants  were  bedded  in  the  public  grounds.  In  this  year  the 
nursery  was  started  under  the  authority  of  the  act  of  June  10, 1872,  a 
number  of  young  evergreens  and  deciduous  trees  having  been  pur- 
chased from  vanous  nurseries,  while  a  number  of  seed  beds  were 
formed  and  planted  with  the  seeds  saved  the  preceding  summer. 
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In  1873,  in  consequence  of  certain  changes  of  grade  made  necessary 
by  the  improvements  of  the  board  of  public  works,  the  whole  establish- 
ment was  removed,  under  authority  of  the  act  of  March  3  of  that  year, 
to  its  present  site  upon  the  southern  part  of  the  monumental  lot,  where 
the  greenhouses  were  rebuilt^  enlarged ,  and  extended  from  year  to  year, 
under  the  several  acts  making  appropriations  for  the  same,  the  last 
extension  having  been  made  in  the  summer  of  1877.  Every  addition 
increased  the  faciUties  for  the  propagation  of  plants  and  flowers,  and 
the  distribution  was  correspondingly  increased .  During  the  winter  of 
1872  and  the  spring  of  1873, 17,000  plants  and  22,000  packages  of  seeds 
were  distributed,  and  about  1,000  plants  bedded  in  tlie  pubUc  parks. 
During  the  ensuing  winter  35,000  plants  were  set  out,  25,000  papers  of 
seeds  distributed,  and  2,500  plants  bedded  in  the  public  grounds. 
During  the  winter  of  1874  and  the  spring  of  1875,60,000  plants  and 
22,000  packages  of  seeds  were  distributed  and  1 .500  plants  werebedded. 
In  the  winter  of  1875  and  the  spring  of  1876  aoout  65,000  plants  were 
distributed  and  20,000  set  out  m  the  public  reservations,  which  plant- 
ing was  fully  five  times  greater  than  nad  taken  place  during  any  pre- 
ceding year.  No  seeds  were  distributed  this  year  nor  any  year  there- 
after. The  distribution  of  plants,  however,  was  continued,  and 
during  the  winter  of  1876  ana  the  spring  of  1877, 40,000  plants  were 
distributed  and  20,000  bedded  in  the  pubfic  grounos.  In  the  winter  of 
1877  and  the  spring  of  1878, 70,000  plants  were  distributed  and  30,000 
bedded  in  the  public  parks. 

On  the  20th  of  June,  1878,  Congress  stopped  the  distribution  of 
plants  by  the  enactment  of  a  law  which  provided — 

Tliat  hereafter  only  such  trees,  shrubs,  and  plants  shall  be  propagated  at  the  green- 
houses and  nursery  as  are  suitable  for  planting  in  the  public  reservations;  to  whidi 
purpose  only  said  productions  of  the  greenhouses  and  nursery  shall  be  applied. 

After  this  the  whole  product  of  the  garden,  nursery,  and  green- 
houses was  devoted  to  the  improvement  and  decoration  of  the  public 
grounds,  and  during  the  spring  of  1879  some  50,000  well-grown  flow- 
ering and  subtropical  and  foliage  plants  were  bedded  out  in  the 
various  parks  and  public  grounds,  thus  greatly  enhancing  their  beauty 
and  attractiveness. 

During  the  year  1879  the  following  flowers  were  distributed  from 
the  propagating  garden:  2,926  baskets  of  flowers,  106  bouquets,  12 
center  stands,  54  funeral  wreaths,  70  funeral  crosses,  341  assortments 
of  cut  flowers,  75  boutonni^res.  The  fair  money  value  of  these  flowers 
was  $6,626.  In  each  of  the  years  1877  and  187S  al)out  the  same 
value  of  flowers  was  sent  out  as  in  1879.  The  value  of  the  flowers 
distributed  in  1876  was  about  tliree-quarters  of  the  value  of  those 
distributed  in  1879;  in  1875  about  one-half,  and  for  the  three  years 
precedinjy  1875  about  one-third  as  much  as  in  1879.  These  flowers 
were  distributed  to  jNIeiiibers  of  Congress,  members  of  the  Cabinet, 
judges  of  tlie  vSuprcMiie  Court,  the  General  of  the  Army,  and  the  Admi- 
ral of  the  ^avy,  churches,  hospitals,  charitable  fairs,  and  for  use  at 
the  funerals  of  employees  of  the  Government.  There  is  no  law  on  the 
statute  book  providing  for  or  governing  this  distribution  of  flowers, 
and  the  practice  rests  upon  custom  alone. 

Accor(lin<j;  to  the  estimates  of  Colonel  Casey,  the  superintendent,  the 
value  of  the  niatorial  furnished  from  these  greenhouses  and  nursery 
during  the  |)ast  oi<j:lit  years  amounts  to  a])Out  S67,000.  These  houses 
and  the  luirsery  are  situated  upon  the  south  side  of  the  monumental  lot 
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and  occupy  an  area  of  some  seven  acres,  the  nursery  occupying  about 
five  acres  and  the  propagating  houses  and  other  spaces  the  remainhig 
portion.  The  greenhouse  structures  consist  of  six  span-roofed  houses 
of  the  following  dimensions:  Two  houses  100  feet  long  by  12  feet  wide; 
one  house  100  feet  long  by  10  feet  wide;  one  house  100  feet  long  by  20 
feet  wide;  one  house  100  leet  long  by  25  feet  wide,  and  two  rows  of  pits 
of  cold  frames  100  feet  long  by  3  feet  wide,  for  winter  protection  of  plants 
not  injured  by  slight  frosts.  At  the  date  of  Colonel  Casey's  examina- 
tion bj  this  committee,  the  collection  of  flowers  and  ornamental  foliage, 
subtropical  plants,  etc.,  in  these  greenhouses  numbered  over  60,000, 
many  of  them  valuable  specimens  of  palms,  crotons,  etc.,  which  are  not 
usually  found  in  private  collections  of  plants.  The  total  value  of  the 
present  collection  of  plants  is  about  $10,000.  The  value  of  the  houses 
IS  about  $10,000,  and  there  is  room  in  them  to  furnish  12,000  square 
feet  of  shelving,  affording  space  for  the  propagation  of  80,000  or  100,000 
plants  per  year.  There  are  about  25,000  trees  and  shrubs  in  the 
nursery,  valued  at  $4,000.  The  cost  of  maintaining  the  greenhouses 
and  nursery,  as  now  organized  and  administered,  averages  $8,000 
per  year. 

Your  committee  recommend : 

1.  That  the  greenhouses  and  nursery  shall  be  so  reorganized  as  to  be 
known  hereafter  as  the  *' propagating  house  and  nursery"  for  the 
Public  Grounds,  and  shall  be  separate  and  distinct  from  the  other 
horticultural  establishments  in  the  city,  and  shall  be  solely  under  the 
charge  of  the  Office  of  PubUc  Buildings  and  Grounds. 

2.  That  the  plants  of  every  description  now  in  the  greenhouses  and 
nursery  not  suitable  for  planting  in  the  public  grounds  in  the  spring 
and  summer  (such  as  camellias,  azaleas,  ferns,  orSiids,  tropical  species, 
roses,  etc.),  be  transferred  to  the  conservatory  of  the  Executive  ilan- 
sion  (where  many  such  j)lants  are  needed);  and  that  the  greenhouses 
be  devoted  exclusively  to  raising  such  plants  as  are  suitable  only  for 
planting  in  the  public  grounds,  and  that  no  production,  of  any  kind  or 
description,  of  those  houses  and  tills  nursery  be  used  for  any  other 
purpose  than  the  improvement  of  the  public  reservations  in  the  Dis- 
trict of  Columbia,  under  charge  of  the  Office  of  Public  Buildine:s  and 
Grounds;  and  that  the  chairman  be  instructed  to  prepare  a  bill  in 
accordance  with  this  report. 

:30TANIC    GARDEN. 

The  establishment  known  as  the  Botanic  Garden  originated,  your 
committee  find,  in  a  small  appropriation  of  $1 ,200  in  the  civil  and  dijK 
lomatic  appropriation  bill  of  March  3,  1843,  for  taking  care  of  botan- 
ical specimens  brought  home  by  the  United  States  exploring  expedition 
under  Captain  Wilkes.  It  was  placed  under  control  of  the  Joint  Coni- 
mitt^e  on  the  Librarj^  because  of  the  fact  that  the  publication  of  the 
results  of  this  exploring  expedition  was  in  charge  of  that  committee. 
The  successive  appropnations  for  the  enlargement  and  maintenance  of 
the  Botanic  Garden  and  greenhouses  have  continued  to  be  disbursed 
under  the  direction  of  that  committee.  The  salaries  of  the  superin- 
tendent, the  assistant  superintendent,  and  the  laborers,  not  having 
been  fixed  by  any  law  or  regulation  of  Congress,  the  disbursements^^ 
the  various  appropriations  have  been  left  to  the  discretion  of  the  Joint 
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Library  Committee,  and  in  fact  that  committee  has  been  supreme  in 
all  matters  relating  to  the  institution.  From  the  date  of  the  first 
appropriation  down  to  1878  the  amounts  expended  have  been  as 
follows: 

I. — For  construction. 

May  15,  1850,  the  sum  of  $5,000  was  appropriated  and  expended  for 
the  removal  of  the  public  greenhouse  and  the  botanical  collection 
therein  to  a  suitable  site  on  the  public  ^rounds,  and  for  the  erection  of 
such  other  greenhouse  as  was  aeemea  necessary  bj  the  Joint  Com- 
mittee on  the  Library,  by  the  direction  of  the  said  iomt  committee  and 
under  the  supervision  of  the  Commissioner  of  Pubhc  Buildings. 

March  3,  1855^  the  sum  of  $1,500  was  appropriated,  and  expended 
under  the  direction  of  the  Commissioner  of  PudUc  Buildings,  for  the 
erection  of  a  suitable  house  for  the  plants  then  recently  brought  from 
Japan  for  the  United  States. 

June  2,  1858,  the  sum  of  $1,044.16  was  appropriated  and  e:roended 
for  reglazing  and  repairing  the  damages  to  the  greenhouses  by  tne  hail- 
storm of  June,  1857. 

April  7,  1866,  the  sum  of  $2,500  was  appropriated;  and  expended 
under  the  direction  of  the  Joint  Committee  on  the  Library,  for  the 
purchase  and  removal  of  materials  and  for  erecting  four  greenhouses 
m  the  Botanic  Garden. 

March  2,  1867,  the  sum  of  $35,000  was  appropriated,  and  expended 
for  the  construction  of  a  new  greenhouse,  witn  central  dome  and  a 
wing,  to  correspond  in  size  with  the  greenhouse  then  standing  in  the 
Botanic  Garden,  and  was  built  of  iron  and  glass  according  to  a  plan 
prepared  by  the  architect  of  the  Capitol  extension,  and  approved  by 
the  Joint  (Committee  on  the  Library. 

July  25,  1868,  the  sum  of  $10,252.50  was  appropriated,  and 
expended  to  complete  the  botanical  conservatory  in  accordance  with 
the  estimate  of  the  architect  of  the  Capitol  extension,  and  under  the 
direction  of  the  Joint  Committee  on  the  Library. 

July  15,  1870,  the  sum  of  $3,000  was  appropriated,  and  expended 
for  a  propagating  house  for  the  use  of  the  pubUc  grounds  under  the 
public  gardener. 

July  15,  1870,  the  sum  of  $1,500  was  appropriated,  and  expended 
for  repairs  of  the  CTeenhouses  at  the  propagating  gardens. 

July  25,  1870,  tne  sum  of  $5,025  was  appropriated,  and  expended 
for  putting  Mansard  story  on  the  western  office  buildings,  and  for 
casual  repairs  for  iron  floor  grating,  iron  screen  for  rotunda,  and  glass 
screens. 

June  10,  1872,  the  sum  of  $13,000  was  appropriated,  and  expended 
for  reconstructing  the  eastern  parallelogram  of  the  conservatoiy  in 
the  Botanic  Garden  to  make  it  correspond  with  that  at  the  west  of 
the  rotunda. 

June  10,  1872,  the  sum  of  $4,500  was  appropriated,  and  expended 
for  extending  the  propagating  nouses  (including  the  use  of  the  sash 
from  the  old  portion  of  the  conservatory)  and  general  repairs  to 
building. 

Marcn  3,  1873,  the  sum  of  $6,500  was  appropriated,  and  expended 
for  repairs  to  buildings,  improvements  to  heating  apparatus  and 
walks,  for  grading  and  inclosing  square  on  Maryland  avenue,  oppo- 
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site  the  Botanic  Garden,  bounded  by  Second,  TMrd,  and  B  streets, 

and  for  erecting  thereon  nouses  for  storing  pots,  soil,  coal,  and  plants- 
March  3,  1873,  was  appropriated,  and  expended  $17,500  for  com- 
pleting the  new  conservatory  by  erecting  an  octagon  at  the  eastern 

end  in  conformity  with  the  one  at  the  western  end. 
June  22,  1874,  the  sum  of  $3,000  was  appropriated,  and  expended 

for  continuing  improvements  and  buildings  at  the  Botanic  Garden. 
March  3^  1875,  the  sum  of  $1,000  was  appropriated  and  esqpended 

for  an  additional  forcing-house. 
March  3,  1875,  the  sum  of  $350  was  appropriated,  and  expended 

for  sash  for  double  glazing  north  front  of  conservatory. 
March  3,  1875,  the  sum  of  $400  was  appropriated,  and  expended 

for  lining  with  wood  the  iron  ventilators  oi'the  new  conservatory. 
March  3,  1875,  the  sum  of  $1,200  was  appropriated,  and  expended 

for  a  building  for  soil  and  coal  shed  on  tne  south  side  of  Maryland 

avenue. 

n. — For  repairs  amd  equipment,  i.  «.,  fencing,  paving,  draimnf^ 
repairing  of  mUdings,  improvements,  etc. 

July  4,  1876,  the  sum  of  $5,000  was  appropriated,  and  expended 
for  conveying  the  surplus  water  of  the  Capitol  to  the  Botanic  Uardeiii 
making  a  basin,  and  purchasing  a  f  ountam  of  Hiram  Powers. 

March  3,  1851,  the  sum  of  $750  was  appropriated,  and  expended 
for  inclosing  and  preparing  pubUc  grounds  tor  nursery. 

March  3,  1855,  the  sum  or  $12,000  was  appropriated  and  expended 
for  filling  up  and  draining  the  grounds  in  the  vicinity  of  the  national 
CTeenhouse,  known  as  the  Botanic  Garden,  and  for  walling  with  brick 
flie  creek  which  passes  through  the  same. 

May  15,  1866,  the  sum  of  $5,650  was  appropriated,  and  expended 
for  the  same  purposes  as  that  of  March  3,  1855. 

March  3, 1857,  the  sum  of  $1 ,000  was  appropriated  and  expended  for 
completing  the  improvement  of  the  grounds  of  the  Botanic  Garden. 

August  18,  1856,  the  sum  of  $6,000  was  appropriated,  and  expended 
for  repairing  heating  apparatus,  raising,  repairing  passages,  painting, 
reglazing,  and  extending  seed-room  ana  greenhouse  according  to  plan, 
and  uncler  the  direction  of  the  Commissioner  of  Public  Buildings. 

March  3,  1857,  the  sum  of  $3,360  was  appropriated,  and  expended 
for  flagging  the  main  avenue  in  the  Botanic  Garden  and  for  a  stone 
gutter  for  the  same. 

March  3,  1857,  the  sum  of  $2,600  was  appropriated,  and  expended 
for  extending  the  propagating  department  of  the  Botanic  Garclon  and 
introducing  water  into  the  same  from  the  Capitol  square,  under  the 
direction  oi  the  Commissioner  of  Public  Building. 

March  3,  1859,  the  sum  of  $1,000  was  appropnated,  and  expended 
for  introducing  the  Potomac  water  into  the  Botanic  Gawden  and 
building  a  cistern  therein. 

July  28,  1866,  the  sum  of  $15,000  was  appropriated  and  expended 
for  an  iron  fence  around  the  Botanic  Garden. 

March  3,  1869,  the  sum  of  $5,000  was  appropriated,  and  expended 
for  paving  the  main  walk  through  the  Botanic  Garden  with  a  uniform 
and  durable  material. 

March  3,  1869,  the  sum  of  $4,000  was  appropriated,  and  expended 
for  repaii-s  of  buildings  in  the  Botanic  Garclen  and  the  erection  of  suit- 
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able  iron  stands  for  plants  in  the  new  conservatory,  under  the  direction 
of  the  Joint  Comnnttee  on  the  library  and  by  the  Architect  of  the 
Capitol. 

July  15,  1870,  the  sum  of  $300  was  appropriated,  and  expended  for 
concreting  and  $1,850  was  appropriated,  and  expended  by  the  Joint 
Committee  on  the  Library  lor  completing  the  walk  tnrough  the 
Botanic  Garden. 

July  25,  1870,  the  sum  $700  was  appropriated,  and  expended  for 
labor  and  materials  for  gutters  around  the  walks. 

July  25, 1870,  the  sum  of  $7,500  was  appropriated  and  expended  for 
fencing  the  Botanic  Garden  on  the  Maryland  avenue  side  in  the  same 
manner  as  the  side  on  Pennsylvania  avenue. 

March  3,  1871,  the  sum  of  $6,000  was  appropriated,  and  expended 
for  concreting  and  paving  walks  around  the  buildings  of  the  Botanic 
Garden,  for  general  repairs  to  the  buildings,  and  for  improving  the 
large  basin  with  a  brick  or  stone  wall  and  marble  coping. 

March  3,  1871,  the  sum  of  $9,840  was  appropriated,  and  expended 
for  the  completion  of  the  paving  of  the  main  walk  through  the  Botanic 
Garden  witn  Seneca  brown-stone  flagging,  taking  up  and  removing 
blue-stone  flagging  from  said  walk  and  relaying  in  Maryland  avenue 
along  the  south  side  of  the  Botanic  Garden. 

May  18,  18f  2,  the  sum  of  $5,000  was  appropriated,  and  expended 
for  repairs  of  buildings  and  improving  Botanic  Garden. 

June  10,  1872,  the  sum  of  $7,500  was  appropriated,  and  expended 
for  continuing  fence  and  erecting  gateways  on  Third  street  side  and 
$500  for  the  construction  of  a  sewer  and  trap  across  Third  street  to 
convey  the  drainage  of  the  Botanic  Garden. 

March  3,  1873,  the  sum  of  $4,000  was  appropriated,  and  expended 
for  taking  down  and  rebuilding  fence  along  Maryland  avenue  and 
Third  street  to  conform  to  the  new  grade,  and  the  sum  of  $9,500  for 
the  construction  of  a  brick  wall  and  iron  fence  along  First  street 
between  Pennsylvania  and  Maryland  avenues  and  for  gateways  on  the 
same  line. 

June  23,  1874,  the  sum  of  $11,925  was  appropriated,  and  expended 
for  work  and  grading  in  and  around  the  Botanic  Garden  and  com- 
pleting brick  wall  and  iron  fence. 

March  3,  1875,  the  sum  of  $600  was  appropriated,  and  expended 
for  painting  and  glazing,  $800  for  walks  for  garden,  $600  for  fence 
on  Maryland  avenue  (south  side),  and  $1,500  for  filling  and  grading 
the  bed  of  the  old  canal. 

Jul;^  31,  1876,  the  sum  of  S3, 500  was  appropriated,  and  expended 
for  painting,  glazing,  repairing  fences,  porch,  &c. 

March  3,  1877,  the  sum  of  $1,100  was  appropriated,  and  expended 
for  painting,  phimbing,  and  repairs. 

December  15,  1877,  the  sum  of  $1,300  was  appropriated,  and 
expended  for  sowers,  grading,  and  repairs. 

June  20,  1878,  the  sum  of  $6,450  was  appropriated,  and  expended 
for  paintuig,  repairs,  grading,  and  rock  work,  and  the  sum  of  $6,000 
for  the  purchase  of  the  Bartholdi  fountain. 

March  3,  1870,  the  sum  of  $5,495  was  appropriated,  and  expended 
for  improvements  and  repairs. 
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ni. — For  avmml  salaries  amd  hitrs  <flabormrs, 

Marcli  3, 1843,  tlie  sum  of  $1,200  was  appropriated,  and  expended 
for  taking  care  of  and  preserving  botanioal  and  horticultural  speoi- 
meDs  brought  home  by  the  exploring  expedition,  enlargii]|2;  the  green- 
house, and  for  salary  of  the  keeper  of  tne  same,  under  direction  and 
control  of  the  Joint  tSommittee  on  the  Library. 

June  17, 1844,  the  sum  of  $2,200  was  appropriated,  and  expended 
for  the  same  purposes  as  that  of  March  3,  1843. 

March  3,  1855,  the  sum  of  $3,000  was  appropriated,  and  expeQded 
for  the  support  of  the  public  greenhouses,  mcluding  pay  of  horticul- 
turist and  assistants. 

August  18, 1856,  the  sum  of  $5,000  was  appropriated,  and  expended 
for  maintaimng  the  Botanic  Garden  and  greeimouses,  including  pay 
of  horticulturist  and  assistants,  under  direction  of  Library  CSommit- 
tee  of  Congress. 

March  3, 1867,  the  sum  of  $5,121.50  was  expended  for  pay  of  hor- 
ticulturist and  assistants  in  the  Botanic  Garden  and  greenhouses, 
under  the  direction  of  the  Library  Committee  of  Congress. 

June  2,  1858,  $5,121.60  was  expended  for  the  same  purposes. 

March  3,  1859,  $5,121.50  was  expended  tor  the  same  purpoeea 

June  25,  1860,  $5,121.50  was  expended  for  the  same*  purposes. 

March  2,  1861,  $5,121.50  was  expended  for  the  same  purposes. 

March  1, 1862,  $5,121.60  was  expended  for  the  same  purposes. 

March  3,  1863,  $5,121.60  was  expended  for  the  same  purposes 

July  2,  1864,  the  sum  of  $6,146.80  was  expended  for  par  of  super- 
intendent of  Botanic  Garden,  and  assistants  in  Botanic  uarden  and 
greenhouses,  under  direction  of  the  Library  Committee  of  Congress. 

April  7,  1866,  the  sum  of  $6,145.80  was  expended  for  the  same  pur- 
poses as  that  of  July  2,  1864. 

'July  23,  1866,  the  sum  of  $6,145.80  was  expended  for  the  superin- 
tendent and  assistants  in  the  Botanic  Garden  and  greenhouses,  under 
the  direction  of  the  Library  Committee  of  Congress. 

July  28,  1866,  the  sum  of  $2,854.40  was  expended  as  20  per  cent, 
additional  to  superintendents  and  assistants  or  the  public  garden. 

March  2,  1867,  the  sum  of  $6,145.80  was  expended  for  the  pay  of 
superintendents  and  assistants. 

March  2,  1867,  the  sum  of  $1,229.16  was  expended  as  20  per  cent, 
additional  allowance  on  the  same. 

July  20,  1868,  the  sura  of  $11,296  was  expended  for  pay  of  super- 
intenclents  and  assistants. 

March  3,  1869,  $11,296.96  was  expended  for  the  same  purposes. 

July  12,  1870,  $11,296  was  expended  for  the  same  purposes. 

March  3,  1871,  $11,296  was  expended  for  the  same  purpdses. 

March  3,  1871,  the  sum  of  S850  was  expended  for  two  additional 
laborers  at  Botanic  Garden. 

May  8,  1872,  the  sum  of  $12,146  was  expended  for  pay  of  superin- 
tendent and  assistants  in  Botanic  Garden,  and  2  additiona  laborers. 

March  3,  1873,  the  sum  of  $12,146  was  expended  for  the  same  pur- 


June  20,  1874,  the  sum  of  $12,146  was  expended  for  the  same  pur- 
poses. 

March  3,  1875,  the  sum  of  $12,146  was  expended  for  pay  of  superin- 
tendent and  assistant  in  Botanic  Garden,  and  greenhouses  and 
laborers. 


EXPENDITUBB8   ON   THE    BOTANIC   GARDEN,   1850-1907.  9 

August  15,  1876,  the  sum  of  $9,040  was  expended  for  the  same 
purposes. 

March  3,  1877,  the  sum  of  $10,000  was  expended  for  the  same  pur- 
poses. 

June  19,  1878,  the  sum  of  $10,000  was  expended  for  the  same  pur- 
poses. 

June  21,  1879,  the  sum  of  $10,000  was  expended  for  the  same  pur- 
poses. 

rV. — For  stocky  viz,  trees,  shrvbSy  seeds,  manure,  tools,  fuel,  repairs,  cfec. 

March  3,  1857,  the  sum  of  $2,300  was  expended  for  procuring 
manm-e,  tools,  fuel, — ^for  repairs,  purchasing  trees  and  shrubs  for 
Botanic  Garden,  xmder  direction  of  the  Library  Committee  of  Con- 
gress. 

June  2,  1858,  the  sum  of  $2,300  was  expended  for  same  purposes. 

June  25, 1860,  the  sum  of  $3,300  was  expended  for  same  purposes. 

March  2,  1861,  the  sum  of  $3,300  was  expended  for  same  purposes. 

March  1,  1862,  the  sum  of  $3,300  was  expended  for  same  purposes. 

March  3,  1863.  the  sum  of  $3,300  was  expended  for  same  purposes. 

July  2, 1864,  the  sum  of  $3,300  was  expended  for  procm-ing  manure, 
tools,  fuel,  trees,  shrubs,  and  for  repairs. 

April  7, 1866,  the  sum  of  $3,300  was  expended  for  same. 

July  23,  1866,  the  sum  of  $3,300  was  expended  for  same. 

March  2,  1867,  the  sum  of  $3,300  was  expended  for  same. 

March  2, 1867,  the  sum  of  $100  was  expended  for  flower-pots,  mats, 
twine,  &c. 

July  20,  1868,  the  sum  of  $1,000  for  the  same  purpose. 

July  20, 1868,  the  sum  of  $5,400  was  expended  tor  grading,  draining, 
manure,  tools,  fuel,  trees,  shrubs,  and  repairs. 

March  3,  1869,  the  sum  of  $5,000  for  the  same  purpose. 

March  3, 1869,  the  sum  of  $  1 ,000  was  expended  for  flower-pots,  mats,    ' 
twine,  &c. 

July  15,  1870,  the  sum  of  $1,000  was  expended  for  the  same  pur- 
pose. 

July  15, 1870,  the  sum  of  $5,000  was  expended  for  grading,  draining, 
manure,  tools,  fuel,  trees,  shrubs,  and  repairs. 

Marcn  3,  1871,  the  sum  of  $5,000  was  expended  for  same. 

May  8, 1872,  the  sum  of  $5,000  was  expended  for  same. 

March  3,  1873,  the  sum  of  $5,000  Was  expended  for  same. 

June  20,  1874,  the  sum  of  $5,000  was  expended  for  same. 

March  3,  1875,  the  sum  of  $5,000  was  expended  for  same. 

August  15,  1876,  the  sum  of  $3,000  was  expended  for  same. 

January  26,  1877,  the  sum  of  $500  was  expended  for  coal  and  labels. 

March  3,  1877,  the  sum  of  $1,000  was  expended  for  tubs,  pots, 
horse-hire,  manure,  &c. 

March  3,  1877,  the  sum  of  $4,000  was  expended  for  improving  gar- 
den, manure,  tools,  fuel,  etc. 

June  19,  1878,  the  sum  of  $4,000  was  expended  for  same  purpose. 

The  following  table  shows  the  aggregate  sum  expended* 

I.-OoMtruction 1112, 271. 66 

II. — Repairs  and  equipment 153, 290. 00 

III, — ^Annual  salaries  and  hire  of  laborers 199, 476. 22 

IV.— Stock 89,300.00 
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Under  the  combined  management  of  the  Joint  Library  Confmiiitae 
and  the  Superintendent,  the  establishment  has  been  made  to  perform 
the  double  function  of  a  propagating  garden  of  flowers,  plaxits,  and 
seeds  for  distribution  through  members  of  Conffress^  and  the  collec- 
tions of  a  botanical  museum  at  the  capital  for  the  benefit  of  students 
of  botany  and  the  public  generally.  No  law  has  governed  the  distri- 
bution  of  the  products  of  the  garden,  nor  has  any  account  been  kept 
by  which  the  aj:^gre^at«  value  of  such  products  so  distributed  can  be 
ascertained.  The  dL^tribution  of  bouquets  to  members  of  Congre^ 
upon  the  order  of  the  chairman  of  the  Library  Committee^  has  become 
a  custom  which  your  committee  recommend  shall  be  discontinued  m 
the  future.  The  annual  cost  of  this  institution  has  reached  tht 
respectable  sum  of  about  $15,000,  and  seems"  altogether  out  of  pro- 
portion, in  the  opinion  of  your  committee,  to  the  benefits  derived. 

In  conclusion,  your  committee  would  recommend  the  conBoUdftti<m 
of  the  Botanic  Garden  with  the  Department  of  Agriculture,  and  th& 
transfer  of  all  the  plants,  shrubs,  trees,  and  other  property  which  has 
accumulated,  to  the  control  of  the  Commissioner  of  Xgriculture. 
Such  action  by  Congress  would,  in  the  opinion  of  your  committee,  not 
only  tend  to  promote  the  public  welfare  by  enhancing  the  attractive- 
ness of  the  Department  of  Agriculture  and  increasing  its  usefulness^ 
but  would  do  away  vnth  the  anomaly  of  an  institutinn  having  no  real 
existence  in  law  and  controlled  solely  by  a  committee  of  0>ngr^s* 
Under  such  control  the  expenses  have  increased  with  annual  re^ 
larity,  until  from  a  yearly  expense  of  less  than  S2,000,  the  testimony 
shows,  they  have  reached  the  large  sum  above  named.  Consolida- 
tion would  legitimize  the  institution  and  place  it  under  general  la^ffl 
made  for  the  government  of  the  Agricultural  Department,  and,  it  is 
beheved  by  your  committee,  would  result  in  an  annual  reduction  of 
expense  of  many  thousands  of  dollars.  One  of  the  results  of  the 
transfer  of  the  control  of  this  garden  to  the  Department  of  Agriculture 
would  be  the  immediate  reduction  in  the  force  of  the  higher-salaried 

Eersons  employed.  The  officials  in  charge  of  similar  branches  of  the 
department  of  Agriculture  could,  with  little  additional  trouble  to  them- 
selves or  expense  to  the  government,  superintend  the  Botanic  (jardeiL 
Another  great  advantage  to  be  derived  from  the  consolidation  of  all 
such  gardens  under  one  head  would  be  the  prevention  of  the  duplies 
tion  of  plants,  some  of  them  difficult  to  procure,  expensive  to  preserve, 
and  valuable  only  as  specimens;  such  duplication  yoiu:  committee 
find  has  frequently  taken  place  under  the  present  system.  Not  only 
would  this  be  avoided  by  the  plan  suggested,  but  the  ultimate  resuH 
would  be  the  formation  of  one  grand  collection  of  properly  classified 
and  catalogued  plants  of  all  kinds,  such  as  the  present  system  of  sepa- 
rate gardens  will  render  impracticable  so  long  as  it  is  continued. 

Many  other  reasons  might  be  advanced  in  support  of  the  consoli- 
dation plan,  but  your  committee  deem  the  few  important  ones  already 
stated  sufficient  to  warrant  the  reconmaendation  made. 

DEPARTMENT   OP  AGRICULTUBE. 

Under  the  resolution  creating  it  your  committee  have  felt  their  chief 
duty  to  be  that  of  gathering  such  information  as  would  tend  to  place 
before  the  people  and  their  Representatives  in  Congress  the  obiects, 
aims,  and  piuposes  of  the  Department  of  Agriculture,  the  metnodsi 
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means,  and  agencies  employed  in  furtherance  of  these;  and  upon  the 
information  tnus  obtained  to  make  such  recommendations  as  in  the 
opinion  of  the  committee  would  add  to  the  usefulness  of  the  depart- 
ment and  the  consequent  advancement  of  the  agricultural  interests  of 
the  country. 

With  the  question  of  the  propriety  of  the  establishment  of  such  a 
department  of  the  government  your  committee  have  nothing  to  do. 
The  department  exists.  It  will  continue  to  exist.  Hence  it  should  be 
the  object  of  the  law-making  power  to  so  regulate,  control,  enlarge  or 
limit  its  functions  and  facilities  as  will,  in  the  wisdom  of  Congress, 
tend  to  produce  the  best  results.  To  this  end  your  committee  has 
examined  such  witnesses  as  was  thought  could,  by  their  practical, 
technical,  or  theoretical  knowledge  throw  light  upon  the  question. 

The  testimony  collected  is  submitted  herewith,  and  the  conclusions 
based  upon  the  same  your  committee  beg  leave  to  respectfully  present, 
niunbered  and  classed  as  follows: 

BECOMMENDATIONS. 

First.  The  erection  of  a  new  building  (or  additions  to  the  existing 
structure)  of  sufficient  size  and  capacity  to  accommodate  the  different 
divisions  of  the  department  and  the  large  force  of  persons  employed 
in  each.  Experience  has  demonstrated  the  inadequacy  of  the  present 
building  for  tne  convenient  or  even  economical  transactions  of  the  busi- 
ness of  the  department.  The  new  building  should  embrace  a  hall  or 
halls  for  the  exhibition  of  amcultural  implements  which  would  not 
only  subserve  the  purpose  or  informing  our  own  people  by  practical 
observation  as  to  the  current  improvements  in  labor-saving  agricul- 
tural machinery,  but  would  show  to  the  intelligent  visitor  from  for- 
eign coimtries,  in  their  most  favorable  light,  the  products  of  the  skill 
or  our  mechanics  and  manufacturers,  ana  thus  send  the  fame  of  their 
achievements  abroad.  A  natural  result  of  this  would  be  to  create  a 
demand  for  them,  such  as  would  inevitably  lead  to  an  increase  in  the 
wealth  and  prosperity  of  the  country.  This  building  should  be  fire- 
proof, and  so  constructed  as  to  furnish  the  best  facilities  for  the  trans- 
action of  the  clerical  and  other  business  of  the  department. 

Your  committee  report,  as  the  result  of  their  inquiry,  that  the  differ- 
ent divisions  of  the  department  as  now  conducted  are  much  restricted 
in  their  usefulness  by  the  inadequacy,  not  to  say  niggardliness,  of  the 
appropriations.  One  of  the  chief  of  these  is  the  division  of  chemistry. 
The  importance  of  the  proper  conduct  of  this  department  of  the  science 
of  agriculture  can  not  be  overestimated.  With  the  facilities  now  at 
the  command  of  this  di\4sion,  it  is  simply  preposterous  to  expect  that 
even  a  fraction  of  the  required  work  can  oe  properly  done.  As  has 
been  truly  said,  chemistry  is  the  foundation  and  parent  source  of 
nearly  all  the  knowledire  that  has  led  to  the  advancement  of  agricul- 
ture m  the  civilized  nations  of  the  globe.  This  division  is  now  con- 
fined to  one  room  of  20  feet  square,  with  a  basement  of  the  same  size, 
and  a  small  closet.  In  view  of  the  importance  of  tliis  division  to  the 
usefulness  of  the  department,  your  committee  would  recommend 
liberal  appropriations  for  the  same,  and  that  ample  space  for  a 
laboratory  be  provided  in  the  new  building. 

TheDivision  of  Entomology  is  anotherof  the  branches  of  theDepart- 
ment  that  should  be  fostered  by  appropriations  wluch  would  e\vJc>\fc 
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the  Deparfement  to  keep  abnut  with  tibe  Garreot  dangero  of  the  4bj 
resulti^  from  the  ravagee  of  iiuectB.  The  frequentlyrecuniiiff  doTae- 
tations  of  hitherto  unknown  insect  pests  is  a  matt^  that  shomd  ooaiir 
mand  the  careful  attention  of  the  most  expert  specialists,  to  the  end 
that  scientific  methods  for  the  extermination  of  the  innumerable 
enemies  of  the  farmer  may  be  dcTised  or  discovered. 

The  collection  of  amcultural  statistics  is  one  of  the  most  important 
of  the  different  branches  of  the  Department.  The  force  now  employed 
on  that  work  yom*  committee  find  wholly  inadequate  to  the  proper 
discharge  of  the  vast  duty  assigned  to  it,  and  would,  therefore,  reoontr 
mend  an  increase  of  the  same. 

One  of  the  chief  aims  of  the  Department  is  the  distribution,  for 
expmmental  purposes,  of  seeds  and  plants  of  value  to  the  farmers  of 
the  country.  In  order  that  the  value  of  these  may  be  tested  to  some 
extent  before  they  are  sent  out,  experimental  gardens'have  been  estab- 
lished and  conducted  upon  the  grounds  of  the  Department,  limited  in 
extent  and  facilities.  Your  committee  would  recommend  an  increase 
and  extension  of  the  facilities  for  experiments  in  useful  seeds  and 
plants,  and  that  the  distribution  of  such  product  should  be  held  strictly 
within  the  limits  of  the  provisions  of  the  Revised  Statutes. 

The  Division  of  Botany,  the  importance  of  which  to  the  agricultural 
interests  of  the  counter  it  would  be  useless  to  enlarge  upon,  also 
demands  attention.  Tne  meager  results  thus  far  obtained  by  this 
division  of  the  Department  have  been  whollv  due  to  the  meagemess 
of  the  appropriations.  Your  committee  would,  therefore,  recommend 
a  generous  mcrease  in  the  appropriations  for  this  purpose,  and  the 
establishment  in  connection  with  tne  Department  of  a  complete  classi- 
fied and  catalogued  botanic  garden.  This  would  add  much  to  the 
attractive  features  of  the  Department,  and  at  the  same  time  afford  to 
students  from  all  parts  of  the  country  facilities  for  the  study  of  botany 
such  as  only  a  great  national  garden  of  this  chara<:!ter  can  be  expected 
to  give. 

Enlarged  facilities  for  the  Division  of  Microscopy  and  the  establish- 
ment and  maintenance  of  a  division  of  forestry  your  committee  deem 
essential  to  the  full  development  of  the  functions  of  the  Department^ 
and  would  therefore  recommend  appropriate  legislation  for  these  pur- 
poses. 

The  frequent  ravMjes  of  diseases  peculiar  to  domestic  animals  of 
economic  value,  such  as  the  epizootic  among  hcrss,  the  pleuro- 
pneumonia among  cattle,  the  cnolera  among  swire,  and  numerous 
other  diseases,  often  developing  into  epidemics,  entailinoj  losses  impos- 
sible to  estimate,  have  been  the  subject  of  much  thought  among  the 
statesmen  and  scientists  of  this  and  other  countries,  and  various 
remedies  have  been  suggested  and  methocb  devised  for  tlie  suppression 
or  amelioration  of  the  evil.  AftcT  giving  the  subject  careful  consid- 
eration your  committee  have  reached  the  conclusion  that  the  estab- 
lishment of  a  permanent  division  in  the  Department  of  Agriculture 
to  be  known  as  the  Division  or  Bureau  of  Animal  Industry,  the  duty 
of  which  it  shall  be  to  take  cognizance  of  the  diseases  named,  ooUect 
statistics  and  information  concerning  them,  and  apply  such  remedies 
as  may  be  authorized  by  law  for  their  suppression  or  restrictiim,  would 
be  a  long  step  toward  a  solution  of  the  problem  of  prevention.  1  he 
head  of  this  division  or  bureau  should  be  required  by  law  to  be  a  com- 
j)etent  veterinary  surgeon. 
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Comparisons  made  by  your  committee  of  the  salaries  paid  employees 
of  the  Department  of  Agriculture  with  those  of  officers  occupying  sim- 
ilar positions  and  performing  similar  duties  in  other  departments  of 
the  (jovemment  show  that  the  salaries  of  the  former  rate  far  below 
those  of  the  latter.  Your  committee  can  find  no  reason  but  usa^e  for 
this  discrimination,  and  would  therefore  reconunend  that  the  salaries 
of  the  officers  of  the  Department  of  Agriculture  be  advanced  to  a  point 
that  will  place  them  on  a  parity  with  the  salaries  of  officers  of  ecjual 
grade  in  tne  other  departments.  In  this  connection  your  committee 
would  also  recommend  that  the  disbursing  officer  of  the  Department 
of  Agriculture  be  required  to  give  a  good  and  sufficient  bond,  and  that 
his  salary  be  increased  to  a  rate  of  equality  with  that  of  the  disbursing 
officers  of  other  departments. 

In  conclusion,  your  committee  would  recommend  that  the  Depart- 
ment of  Agriculture  be  by  law  advanced  to  the  full  rank  of  other 
Departments  of  the  Government,  ana  that  the  head  of  this  Depart- 
ment be  made  a  member  of  the  Cabinet. 


ADDENDA. 

The  Botanic  Garden  of  Paris,  with  50  acres  of  trees,  a  menagerie, 
cabinets,  and  schools  of  botany  and  geology,  and  is  a  park  worth  men- 
tioning and  seeing,  only  cost  $800,000  in  two  hundred  and  forty  years. 

S.  II.  Slaught. 

Expenditures  for  the  Botanic  Garden  1879  to  1907,  incluifive. 


Year. 


1879. 
1880. 
1881. 
1882. 
1883. 
1884. 
1885. 
\8Ai\. 
1887. 
1888. 
1889. 
1890. 
1891. 
1802. 
1803. 
1894. 
1895. 
1896. 
1897. 
1898. 
1899. 
1900. 
1901. 
1902. 
1903. 
1904. 
1905. 
1906. 
1907. 


Total.. 


Total  from  1879  to  1907. 
Total  from  1850  to  1878. 

Total  from  1850  to  1907 . 


Sahines 
Botanic 
Garden. 


t9, 
9, 
10, 

11; 
11: 

11, 

12, 
12, 
12, 
13, 
13, 
13, 
13, 
13, 
18, 
12, 
13, 
13. 
13, 
13, 
13, 
13, 
13, 
14, 
14, 
14. 
16, 


924.92 
991.00 
720.00 
694.62 
700.00 
700.00 
699.81 
700.00 
776.62 
873.75 
873.65 
893.72 
893.75 
893.50 
893.75 
893.34 
898.75 
745.39 
893.00 
893.18 
606.40 
892.75 
893.65 
892.99 
893.48 
393.66 
392.52 
386.32 
367.27 


380,166.79 


Improving 
Botanic 
Garden. 


Improving 

buildings, 

Botanic 

Garden. 


$4,000.00 
4,850.00 
5,000.00 
4.997.80 
5,009.32 

10,000.00 
7,499.96 
5,000.00 
4,988.61 
5,000.00 
4,998.21 
4,998.38 
5,000.00 
4,999.89 
4,999.71 
4,997.23 
6,000.00 
4,999.15 
6,117.21 
8,981.75 
4,701.22 
6,100.00 
4,483.79 
6,500.00 
3,998.15 
8,816.91 
5,001.58 
5,037.27 
6,447.94 


155,524.08 


$6,460.00 
6,495.00 
8,163.00 
7,287.60 
7,150.00 


2,999.66 
7,098.18 
5,476.71 
5,700.(0 

OfVaVm  Vt 

8,997.83 
3,000.00 
2,978.82 
5,000.00 
4,999. 80 
5,000.00 
4,999.76 
5,500.00 
6,484.09 
6,500.00 
6,998.04 
4,406.96 
6,500.00 
5,490.39 
6,909.07 
6,467.70 
6,951.53 
6,995.83 


xirkf  Vvtf.  v4 

166,624.08 
880,166.79 


690,690.81 
664,337.88 


1,246,028.60 


/> 
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ADDITIONAL  ESTIMATES  OF  APPROPRIATIONS  FOR  THE  PAY  DEPART- 
MENT, UNITED  STATES  ARMY,  FOR  THE  FISCAL  YEAR  ENDING 
JUNE  30,  1909. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASURY, 

TRAN8MITTINO 

A  COPY  OF  A  COMMUNICATION  FROM  THE  ACTING  SECBETABT 
OF  WAB  STTBMITTINa  ADDITIONAL  ESTIMATES  OF  APPBOPBIA- 
TIONS  FOB  THE  SEBVICE  OF  THE  FISCAL  YEAB  ENDING  JUNE 
30,   1900. 


May  20,  1908.— Referred  to  the  Committee  on  Military  Affairs  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington,  May  W,  1908. 
Sir:  I  have  the  honor  to  transmit  herewith,  for  the  consideration  of 
Congress,  copy  of  a  communication  from  the  Acting  Secretary  of  War, 
of  this  date,  submitting  additional  estimates  of  appropriations  for  the 
service  of  the  fiscal  year  ending  June  30,  1909,  as  follows: 

Pay  of  Military  Academy $468 

Miscellaneous  Items  and  Incidental  Expenses,  Military  Academy 2,500 

Respectfully, 

Geo.  B.  Cortelyou,  Secreta/t^y. 
The  President  of  the  Senate. 


War  Department, 
Washington^  May  W^  1908. 
Sir:  I  have  the  honor  to  forward  herewith,  for  transmission  to  Con- 
gress, additional  estimates  of  appropriations  required  for  the  service 
for  the  fiscal  year  ending  June  30,  1909,  as  follows: 

Pay  of  Military  Academy $468.00 

Miscellaneous  items  and  incidental  expenses.  Military  Academy 2, 500. 00 

Total 2,9(i8.(» 


2      S8TIMATE8  OF  APPB0PBIATI0N8  FOB  PAY  DKPABTIUEHT,  IT.  8.  A. 

These  estimates  are  in  addition  to  the  amounts  estimated  fmr  and 
included  in  the  annual  estimates  submitted  to  Congpress  for  the  fiscd 
year  ending  June  30,  1909,  and  the  necessity  for  submission  is  fall] 
set  forth  in  the  footnotes  accompanying  the  estimates. 
Very  respectfully, 

KoBSBT  Shaw  Qleveb, 
Acting  Secretary  of  Wot. 
The  Seobbtabt  of  the  Tbeasubt. 


EdimaUs  of  appropriatUnu  requxred  for  the  service  of  thefUoal  year  ending  June  SO,  IM 
by  the  Pay  DqHUimentf  UnUed  Staiet  Army. 


Detmiltd  o^eots  of  expenditnni,  and  explanatloiia. 


amoant  which 
will  here- 
qofred  for 
eaohd^afled 
objoctof  ex- 
penditure. 


TMalanifNmt 
to  be  appro- 
priated un- 
der each 
headof  ap- 
piopflatloti. 


WAR  DSPABTMENT. 
WLITABT  AGADIMT. 

ftiff_Sf  Military  jtiocffiiy 

lOT  extra  par  of  one  sergeant  of  engineeis,  acting  first 

sergeant  (ft.  &,  p.  222,  sec.  1280) 

For  extra  pay  of  one  mess  sergeant  of  engineers  (R.  8., 

p.  ^^^  sec.  VSBSOi)  .•••.•••..... 

For  extra  pay  of  two  .cooks  of  engineers,  at  f^  per 

month  each  (R.  S.,  p.  222,  sec.  i28D) 

Note.— The  detachmentof  engineersat  the  Military 
Academy  is  made  up  of  details  from  the  twelve  compa- 
nies of  engineers  in  the  Army.  Its  strength  is  96  men, 
lareer  than  a  troop  of  cavalry  or  company  of  infantry, 
ana  nearly  as  large  as  a  company  of  coast  artillery. 
For  administrative  purposes  the  detachment  must 
have  an  acting  first  sergeant,  and  for  the  conduct  of 
its  mess,  a  mess  sergeant  and  two  coolcs;  men  of  the 
detachment  are  now  performing  ihese  duties,  and  re- 
ceive no  compensation  therefor. 

This  extra  pay  is  given  one  sergeant  who  is  perform- 
ing the  duties  of  first  sergeant,  the  pay  of  that  grade 
provided  under  the  act  of  Congress,  approved  May  11, 
1908,  and  similarly  the  pay  authorized  for  a  mess  ser- 
geant and  cooks  to  the  sergeant  and  two  first-class  pri- 
vates performing  these  duties.  Not  being  of  the  twelve 
companies  of  engineers  as  authorized  by  law,  there  is 
no  authority  to  appoint  nor  pay  these  men  as  first  ser- 
geant, mess  sergeant,  and  cooks,  respectively;  and  the 
only  way  to  compensate  them  for  the  work  performed 
is  to  allow  extra  pay,  which,  added  to  their  regular 
pay,  will  give  them  uie  amounts  provided  by  law  for 
dmilar  posittons,  as  in  other  organizations. 

R.  L.  HowzE, 
lAeut.  Col.  U.  8.  Army, 
Aetg.  8upt.  U.  S.  Military  Academy. 

MitodlaneotuUemiandincidfntalexpens^fi,  MiWnry  Acadrmy. 

For  policing  the  barracks,  iMtli- houses,  supufyittg  HkIu 

and  plain  furniture  to  cadet  barracks  (Mar.  2, 1M7, 

vol.  M,  pp.  1971-1972,  sec.  1) 

Note.— When  the  estimates  for  the  next  fiscal  year 
were  prepared  (August,  1907)  the  new  cadet  barracks 
had  not  been  completed  nor  had  there  been'an  v  expe- 
rience with  caring  for  the  new  cadets  from  March  1 
instead  of  June  15,  as  formerly.  The  new  barracks 
containing  eight  divisions  were  occupied  about  Feb- 
ruary 20. 1908,  and  the  new  cadets  reported  on  March 
1. 1908.  The  old  cadet  barracks  containing  twelve  di- 
visions and  the  north  wing  of  the  new  barracks  con- 
taining four  diyisions  are  now  belngerected.  It  is  foinid 
that  one  man  (policeman)  is  required  for  the  care  of 
two  divisions  (the  buildings  are  four  stories  high  and 
each  division  contains  16  rooms). 


tl08.00 

72.00 

288.00 


•468.00 


IKUkMLl 


2.;i00.00 


54,f8». 


ESTIMATES  OF  APPROPRIATIONS  FOR  PAY  DEPARTMENT,  U.  S.  A.       8 

EslimcUes  of  appropriations  required  for  the  sendee  of  the  fiscal  year  ending  June  SO,  1909, 
by  tJie  Pay  Department,  United  States  Army — Continued. 


Detailed  objects  of  oxpeiidltures,  and  explanations. 


Estiinated 
amount  which 
will  be  re- 
quired for 
each  detailed 
object  of  ex- 
penditure. 


Total  amount 
to  be  aiipro- 
priated  un- 
der eacti 
head  of  ap- 
propriation. 


Amount  ap- 
propriated 

for  ihe  cur- 
rent flsral 

year  endiuR 

June  80, 190& 


WAR  D EPA ItTMENT— Continued. 

MILITARY  ACADEMY— continued. 

This  requires  10  policemen  now  and  will  require  two 
more  when  the  new  wing  is  flnished.  In  addition 
four  men  arc  required  to  look  after  the  lavatories  and 
biiiiirooms.  etc.;  a  total  of  fourteen  men  are  employed 
in  this  connection.  They  should  receive  $50  per 
month  each.  The  equipment  of  cadet  rooms  with 
plain  furniture  (chairs.  tabicH,  lockers,  etc.)  is  neces- 
sary, which  this  appropriation  must  provide.  The 
pay  for  fourteen  policemen,  f8,400.  Equipment  of  112 
rooms  in  the  new  b.irrucks  and  repair  and  replsce- 
ment  of  that  in  the  old  barracks  and  cost  of  liKhting 
these  two  buildinxs  for  the  year  is  estimated  at  $3,600. 
The  original  estimate  is  $9,500,  which  is  $2,500  below 
amount  required. 

R.  L.  HowzE, 
Lieut  Col.,  U.  S.  Army, 
Acting  Superintendent  U.  S.  Mi  itary  Academy. 

C.  H.  Whipple, 
Paymaster- Oenercd,  U.  S.  Army. 

Office  of  the  Paymastek-Gkneral, 

War  Department,  May  10, 1908, 


O 
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CLAIMS  ALLOWED  UNDER  APPROPRIATIONS 
EXHAUSTED. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASURY, 

TRANSMITTINO 

A  SCHEDULE  OF  CLAIMS  ALLOWED  BY  THE  AGGOTTNTING  OFFI- 
CEBS  OF  THE  TBEASUKY  UNDEB  APPBOPBL^TIONS,  THE 
BALANCES  OF  WHICH  HAVE  BEEN  EXHAUSTED  OB  GABBIED 
TO  THE  SUBPLUS  FUND  UNDEB  THE  PBOVISIONS  OF  SECTION  5 
OF  THE  ACT  OF  JUNE  20,  1874,  AMOUNTING  TO  $264,376.37. 


May  20,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  op  the  Secretary, 

Washington,  May  W,  1908. 
Sir:  In  compliance  with  the  resolution  of  the  Senate  of  the  18th 
instant — 

That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  directed  to  transmit  to 
the  Senate  a  schedule  of  claims  allowed  by  the  accounting  officers  of  the  Treasury 
nnder  appropriations  the  balances  of  which  have  been  exhausted  or  carried  to  the 
Burphia  fund  under  the  provisions  of  section  five  of  the  actof  June  twentieth,  eighteen 
hundred  and  seventy-four, 

I  have  the  honor  to  transmit  herewith  lists  of  such  claims  not  here- 
tofore transmitted  to  Congress,  amounting  to  $264,375.37. 
Respectfully, 

Geo.  B.  CioRTELYOU,  Secretary. 

The  PHESIDENT  OF   THE   SeNATE. 


2        OLAIXB   ALIiOWBD   imDEB   APPB0PBIATI0N8   HXBAVSTVD. 
Allowed  by  the  Audiiorfor  the  Treasury  DepartmmU, 


Mo.  of 

oortifl- 
catoor 

Name  of  daimant. 

Appropriation  from  which 
payable. 

Fiscal  yeai 
In  which 
the  ex- 
penditure 
was  in- 
curred. 

Amount 

8816 

tBBASUBY  DEPARTMENT. 
Fimnk  BlMiimr 

Payment  of  Judgments  against 
intemalrevenue  officers  (cer- 
tified claims). 

do J^.. 

IG8L78 

8617 

J.  W.  Baner 

a.Ti 

9618 

C.  Oandel 

do 

6it6l 

8619 

flamuel  Goldfimith.... 

do 

68.01 

8620 

8.  Weisbach 

do 

4K.20 

8621 

I.  Schafer 

do 

157.67 

8628 

James  Orier,  doing  business  as 

A.  and  J.  Grler. 
JohnW.  Kleler 

do 



856.16 

86S0 

do 

68.81 

8631 

W.  J.  Schciber 

do 

6a.  78 

8682 

Oscar  E.  Kehm  .  - .". 

do 

68.61 

8688 

Frank  B.  Muth 

do 

6ie 

8634 

CJ  FinnMran 

do 

68  76 

8650 

E.  H.  QreKg 

do 

80.00 

8651 

J.  Hof  meister 

do 

60.85 

86>V2 

Grimmer  and  Windhorst 

do 

60.81 

8653 

do 

00.85 

8664 

James  Weaver,  surviving  partner 

of  Weaver  Brothers, 
w  H.  Knnker .  .. 

do 

60l# 

8609 

do 

119L1S 

8660 

J.  M.Hamgan 

do 

102.18 

8661 

John  Duoere 

do 

88.86 

8662 

Geonre  Hartlajre 

do 

C2.70 

8G63 

C.  W.  Hall 

do 

46.97 

8664 

G.  ft5h»a*»f . 

do 

113.0 

8666 

J.  A.  HessI 

do 

6K.79 

8666 

Bmi  H.  flohradnr  

do 

86.74 

Total 

2,6m.  40 

RECAPITULATION   OF   CLAIMS    ALLOW KD    BY   THE   AUDITOR   FOR   THE  TREASURY 

DEPARTxMENT. 


Treasury  Department: 
Internal  revenue — 

Payment  of  judgments  against  internal-revenue  officers  (certified  claims) . 


12.610.49 


Total  Treasury  Department 2,610.49 

Allowed  by  ilie  Auditor  for  the  War  Department, 


No.  of 
certifi- 
cate or 
claim. 


Name  of  claimant. 


Appropriation  from  which  pay- 
able. 


Fiscal 
vear  in 
which  the 
»'xpor.<ii- 
tiiro  was 
incurred. 


Amount 


15534 

17801 
17279 
17816 
17608 
17605 
17723 
17724 
17726 
17803 
17414 
17417 
17G03 


WAR  DEPARTMENT. 


MILITARY  ESTABLISHMENT. 


Applebaugh,  John  E ■  Pay.  et<*..  of  the  Army  (certified 

cljiiiii"-). 

Auaya.  Francisco ■ <l<) 

Barton,  8 wiiifield  E ' iU , 

BuriJH,  Farrel ''<» , 

Coffee,  James ' do 

Corrigan,  Thomas ^ <!(» 

Davis,  John  B ' 'lo 

Gibson,  John <1<) 

Harris.  William  C <l«» 

Hcrrick,  James  P ■ do 

Hook,  Joseph  N ; <!<> 

Insrles.  Henry I do 

Johnson,  Emil  K ' do 


a  1905 


r2.98 


a  19V) 

8.92 

a  l'.-a> 

4.17 

«  i'.N)> 

11. u7 

"l'.H).S 

2.12 

iliHC) 

6.3. 3S 

aH>>5 

2.25 

'il'»».> 

17.66 

n  WQS 

.18 

a  1 .  <)-) 

8.05 

nl'.i«>5 

1.24 

aV.'l>-> 

1.55 

a  lyvio 

7.48 

a  And  prior  ye^irs. 


CLAIMS    ALLOWED    UNDKR    APPROPBIATION8    BXHAUBTED. 


Allowed  by  the  Auditor  for  the  War  Department — Continued. 


No.  of 
certifl- 
oateor 
claim. 


17487 

17415 
17722 
17607 
17488 
17809 
17604 
17601 
17606 
17815 
17478 
17266 
17602 
17721 
17817 
17418 
17280 
17416 
17806 
17919 
17991 
17917 
18109 
18110 
17918 
18108 
18148 
18146 
18203 
18244 
18150 
18151 
18207 
18152 
18208 
18204 
18201 
18206 
18209 
18149 
18205 
18147 
18202 
18245 
18873 
18378 
18376 
18874 
18372 
18377 
18375 


4249 
4378 

15584 

17606 
18145 

4249 
4251 
4878 


Name  of  claimant. 


WAR  DEPARTMENT-Con. 

KIUTARY  ESTABLISHMENT— COD. 

Kefes,  Jakob 


Kline,  Edwin  N 

Liddy,  Michael 

Macon,  Alex 

Mehrmann,  ChrlRtopherG 

Nabaum,  William 

O' Con nell,  James  H 

Olen.  William  F 

Omobundro,  Samuel  S 

Peart,  Jesse 

Potter.  William  A 

Rice,  Walter  L , 

Scbnable,  Samuel  F 

Sizemore,  Elijah  E 

Smith.  James  H 

Snowden,  Joseph , 

Spooner,  Edmund  D 

Torres,  Segundo 

Wilson,  Ed  R , 

Carroll.  Joseph 

Connally,  Austin , 

Corbin,  Lee  Roy 

Sleeth,Alvin 

Walker,  Edward 

Wilson,  James.aliasChas.Olessing, 

Wooden,  William  D 

Carroll,  Garfield , 

Cheek,  William  D , 

Christians,  Joseph , 

Dorwin.  C.  T , 

Garrington,  James,  or  James  A.., 

Hamilton,  William 

Hart,  Alfred  E , 

Kump,  Amos 

Landis,  Ro^er  L , 

Lawhorn,  William  P 

Mavhugh,  Joseph  A 

Metcalf.  William  W 

Moore,  Jacob 

Nelms,  Laton 

Pilcher,  Charles  H 

Schutters.  Floyd , 

Walcott,  Charles 

Wl  Uiamson,  Foster  A 

Gilmore.  James 

Jincks,R.  A 

Martin,  Thomas , 

Mize,  Charles  I 

Ferkina.  Albert  J 

Sutton,  John 

Todd,  William 


Total 

Pennsylvania  Railroad  Co. 


Southern  Railway  Co. 

Total 

Applebaugh,  John  E  . 


Omobundro,  Samuel  S. 
Williams,  Ellsworth... 


Total 

Pennsylvania  R.  R.  Co. 


Chicago,  Milwaukee  and  St.  Paul 

Rwy.  Co. 

Southern  Rwy.  Co , 

Chicago.  St.  Paul,  Minneapolis, 

and  Omaha  Kwy.  Co. 


Appropriation  fron  which  pay- 
able. 


Fiscal 
vearin 
which  the 
expendi- 
ture was 
incurred. 


Pay,  etc.,  of  the  Army  (certified 
claims.) 
do 


-do. 
.do. 
.do. 
.do. 
.do. 
.do. 
..do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
..do. 
..do. 
..do. 
..do. 
..do. 
.do. 
..do. 
.do. 
.do. 
..do. 
..do. 
.do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
..do. 
.do. 
..do. 
..<io. 
..<i<). 
..do. 


Encampment   and    maneuvers. 

organized     militia     (certified 

claims.) 
do 


Subsistence  of  the  Army  (certi- 
fied elaim.s.) 

flo 

....do 


Transportation  of  the  Army  and 

its  supplies  (certified  claims). 

do 


.do. 
.do. 


0  1905 

a  1905 
O1905 
O1905 
a  1905 
a  1905 
0  1905 
0  1905 
0  1905 
O1905 
O1905 
«]905 
alC05 
O1906 
O1905 
O1905 
O1905 
O1906 
0  1905 
O1905 
O1905 
O1906 
O1905 
O1905 
O1905 
01905 
01905 
O1905 
O1905 
01905 
O1905 
ol905 
01905 
O1905 
O1905 
O1905 
O1905 
01905 
O1905 
O1905 
O1905 
O1905 
019G5 
01905 
O1905 
O1905 
O1905 
O1905 
O1905 
01905 
O1905 


1905 


1905 


O1905 


O1905 
O1905 


o  And  prior  yean. 


1905 
1905 
1905 

\  ^**  \ 


Amomik 


1160.68 

6.65 

4.76 

.26 

.98 

8.90 

13.35 

1.64 

78.23 

2.40 

2.40 

4.28 

12.84 

1.86 

4.64 

85 

68.06 

206 

27.05 

29.33 

1.21 

1.61 

10.84 

.62 

2.33 

.86 

2.49 

2.40 

1.73 

2.40 

49.15 

2.20 

1.82 

19.94 

.47 

1.54 

2.28 

.25 

8.08 

.26 

.89 

.48 

1.60 

2.40 

15.58 

8.87 

.99 

4.27 

2.27 

2.61 

2.23 


695.34 


203.14 


50.21 


253.36 


44.75 


9.25 
28.00 


77.00 


47.84 
.91 


OIiADfS  ALLOWED   UlfDSB  APPBOFBLlTlOirS   BZHAU8TBD. 


AUawed  by  the  Auditor  for  the  War  Dqnirtment-'^kmihmidd. 


No.  of 
certifl. 
eateor 

Name  of  claimant 

Appropriation  from  which  pay- 
able. 

Flwal 
year  in 
which  the 
expendi- 
ture waa 
incurred. 

Amount. 

4448 

WAR  DBPARTMENT-0>n. 
Northem  Pacific  RwY.  Co 

Transportation  of  the  Army  and 

itfi  supplied  (certified  dabns). 

do 

1908 
1906 

ffl10.41 

4470 

Astoria  and  Oolombia  Klver  R.  R. 
Co. 

T^tal 

73.n 

S88.S 

CroxtODi  Thomafl 

Pay,  tranflportation,  serviceff,  and 
supplies  of  Oregon  and  Wash- 
infjton  volunteers  in  1856  and 
1856  (certified  claims). 

17490 

86w« 

Total  War  DcDartmfint 

1.600.61 

REGAPITOLATION  OF  CLAIMS  ALLOWED  BY  THE  AUDITOR  FOR  THE  WAR  DSPART- 

MISNT. 
War  Department: 

Military  establishment,  as  follows— 

Pay,  etc.,  of  the  Army  (certified  claims) 1096134 

Encampment  and  maneuveis,  onranized  militia  (certified  claims) 2S8.86 

Subfdstence  of  the  Army  (certified  claims) 77.00 

Trannportation  of  the  Army  and  its  supplies  (certified  claims) 888.21 

Pay,  transportation,  services,  and  supplies  of  Oregon  and  Washington  volunteers  in 

1855  and  1856  (certified  claims) 86w69 

Total,  War  Department 1,600.16 

Allowed  by  the  Auditor  for  the  Nai'y  Department, 


No.  of 
C'Ttirt- 
ciite  <»r 
claim. 

Name  of  clniraant. 

Appropriation  from  which 
pHyuble. 

FL'^al 
year  in 
which 
the  ex- 
penditure 
WU.S  in- 
curred. 

Amount. 

3684 

NAVV  DKI'ARTMENT. 

NAVAL  ESTABLI&HMKNT. 

Alexander.  Solomon  A 

Pay  of  the  Navy  (certified  claims). 
do 

1848 
1898-99 

1901 
1900-1904 

1903 

1904 
r.HX>-1901 
190<V-19U3 
1900-190  J 
19«»0-1902 

19o:m 

1902-1904 

1865 

1902-3 

1904 

19t»2-3 

19UO-1904 

1904 

1865 

1904 
1903 

$8.00 

8«73 

Purko,  James  J 

44.00 

36'.'5 

(ioldaborouKh,  W 

do 

44.46 

3785 

Jenney,  Wm 

flu 

2,143.75 
97.22 

3773 

Norris,  John  A <lo 

3^74 

Sul  1 1  van,  J  allies 

do 

1.27 

3941 

Garrett.  L.M 

do...     . 

122  66 

394ti 

Jenson,  H.  N 

.lo 

H3ti  70 

'.VM2 

McLean.  Ridley 

do 

2t0  M 

H'.'i:^ 

Pound.vtone.  H.  C 

Shafer,  W.  R 

Althoiise,  Adclbort 

Douglafi,  James  R 

do 

240.  Ui) 

3910 
G9<U 
3960 

do 

do 

.lo 

18.00 
182.39 
1<>2  32 

3962 

Key.  A.  L 

Potts.  T.  M 

do 

12X  H9 

3961 

do 

26  73 

396:t 

Evans.  0.  R 

Blue,  Victor 

Davton,John  H 

Gal  ligan,  Thomas  F..  alias  l  homns 
Gorman. 

Wlhtol,  Edward 

Ammen,  U.G 

do 

193.33 

3979 

do 

89K  ao 

o992 

do 

131.45 

3978 

do 

31  91 

4006 

do 

6  47 

4016 

do 

22.  K) 

Total 

4, 705. 14 

Herr,  Robert  W 

Pay,    miscellaneous     (certifie<l 
claims). 

Contingent,      Navy      (certified 
claims). 

1904 
1902 

3750 

3.5CI 

George  G.  Fox  Co 

4005 

76.09 

CLAIMS    ALLOWED    UNDER    APPROPRIATIONS    EXHAUSTED. 

Allowed  by  the  Auditor  for  the  Navy  Department — Continued. 


No.  of 
certifi- 
cate or 
claim. 

Name  of  claimant. 

Appropriation  from  which 
payable. 

Fiscal 
year  in 
which 
the  ex- 
penditure 
was  in- 
curred. 

Amount. 

3816 

NAVY  DEPARTMENT— Cont'd. 

NAVAL  E8TABLISHMKNT— cont'd. 

Clancy,  Michael 

Pay  of  Marine  Corps  (certified 

claims). 
do. 

1901-2 

1898-1900 

1906 
189H-1900 

1905 
1899-1901 
189S-1900 
1903-1905 
1898-1900 

1905 

18.84 

3839 

Conway,  Thoma** 

11.27 

3H4U 

Doran,  William  E.  J 

do 

127.44 

3838 

Foley  James  J                       ,          , 

....  do  

10.64 

8777 

Howard,  John  J 

do 

.77 

3890 

Johnson   PcttT  MA        

do 

146. 82 

8746 

Kendall,  James  F 

.do 

19.82 

3891 

Wood,  John  D 

.do 

16.06 

3995 

McLaughlin.  John  Cvrus 

.do 

11.89 

4017 

McConnell,  F.  C 

.do 

88.60 

Total 

881.66 

Abbey,  Herbert  J 

Contingent.  Marine  Corps  (certi- 
fied claims), 
.do 

1902-1904 

1898 

1904 

1904-6 

1S.SV1888 

1904-6 
189&-1903 

3751 

120.76 

3842 

Ford,  David  L 

16.00 

39.S7 

Clark  Albert  M 

do 

10.60 

3997 

Ha^tij  g<.  Alton  P 

do 

17.60 

3MS6 

Poh'e  .vlaximilian  L 

flO 

53.90 

3* '88 

Smitti   Le«ier  E 

do            

80.86 

3998 

Ubel,  Charles 

do 

443.45 

Total 

742.95 

Hirsch ,  David 

Gunnery  exercises.  Bureau    of 

Navigation  (certified  claims). 
Equipment  of  vessels.  Bureau  of 

Equipment  (certified  claims). 
ConstriRition  and  repair,  Bureau 

of   Construction    and    Repair 

(certified  claims). 
Indemnity    for    lost    property, 

naval  service,  act  Mar.  2, 1896 

(certified  claims). 

.  do 

1905 
1903 
1905 

1908 

1907 

3703 

21.75 

General  Electric  Co 

4001 

6,234.62 

Monongahela  Iron  and  Steel  Co. . 
Madden,  John  J 

3976 

2,953.56 

3820 

61.64 

3829 

Thomaj),  Chauneey 

441.65 

Total 

503.29 

Wendt,  William 

Destruction  of  clothing  and  bod- 
ding  for  sanitary  reasons  (cer- 
tified claims). 

Enlistment  bounties  to  seamen 

(certified  (;laims). 
...  do      

1908 

1866 

1865 

1865 
1866 
1866 

8806 

6.95 

Dag  well,  Chas.  M.,  or  Chas.  Dog- 
well. 

Fengan,    Jordan,    alias    Jordan 
Patterson. 

Mullen,  Stephen 

8846 
8772 

33.34 
100.00 

3775 

do   

33.38 

3018 

Bell.  Samuel  D..  or  Snumel 

do 

100.00 

8919 

Wells,  Wade,  alias  Wade  Wadkins. 
Total 

do 

41.67 

308.34 

Total  Navy  Department 

15,937.77 

RECAPITULATION    OF  CLAIMS   ALLOWED   BY   THK   AITDITOR    FOR   THE  NAVY  DEPART- 
MENT. 

Navv  Department: 

Naval  establishment,  a««  follows — 

Pay  of  the  Navy  (certified  claims) $4,706.14 

Pay.  miscel laneous  (certified  claims) 8. 62 

Contingent,  Navy  (certified  claims) 76.00 

Pay,  Marine  Corps  (certified  claims) 881.66 

Contingent.  Marine  Corps  (certified  claims) 742.96 

Gunnery  exercises.  Bureau  of  Navigation  (certified  claims) 21.76 

Equipment  of  vessels.  Bureau  of  Equipment  (certified  claims) 6,284.62 

Construction  and  repair,  Bureau  of  Constniction  and  Repair  (certified  claims) 2,963.66 

Indemnity  for  lost  property,  naval  service,  act  March  2.  1895  (certified  claims) 608.29 

De>^truetion  of  clothing  and  bedding  for  sanitary  reasons  (certified  claims) 6.96 

EnH^;tnlent  bounties  to  seamen  (certified  claims) 808.84 

Total  Navy  Department •.  \!a.»SBS\.?TV 


.OWED    DKDKB    APPEOPEIATIONS    EXHAUSTED, 

lo}i?td  by  ik&  Auditor  for  thi  Jnteriar  DipmimcTd. 


ft 

N^meofoUlmftiit 

payable. 

Flscalye^r 
In  which 
the  ex- 
pend N  lit© 
vr6^  tn- 

CUffted, 

a™™^ 

8067 

rNTEftlOR  DEPARTMENT. 
Qeddfla,  Alfred  L..,..-. -,««,. 

Snrreying  the  iinbUo.  laud*  (cer^ 
tmed  claims). 

1904 

1904, 190& 

1006 

190!> 
19[» 

1906 

lKft*J90l 

1906 

iZ,1fil7t 

3597 

Clarke  Benjamin  P. 

0b  2^.91 
KIR  7* 

3<jU6 

tUit?T,    Darwin  A*,  and  JoQlA  B- 
Mrt  reel  his. 

_...d(j ,- 

STSl 

do..,,.„.„,„, ,„ 

tEB.III> 

S732 

Je^^en,  Atlolpbe,  and  Edgar  F. 
Itarmgton. 

.-...do.... - 

t76*^ 

,„,,ao , ., 

37fiS 

Anderei >n.,  Xenhi  P „ 

dfi - „.,,. 

s*m,4: 

3SU 

Total -. ,-«- 

d<*. „.„.«».-.. 

IflO.UO 

i4,5n*Ai 

TJTDllNBt 

JnHdentnls  In  New  Mexico,  19(?7, 

Payment  to  *?y1rtte  of  Wviul  Gil- 

c  h  rm ,  <]  ccc'i  fi«d  Jorst  n,-  k  fitolen 

from  him  byComauolie  Indiens 

In  im&  (oorUScd  chiims.) 

19QC 

?S03a 

21.01 

b(&2 

QilchjL^^tj  Wyiitt,  cstJito  of .  ....*,,, 

ffiUO.ffil 

TOtel  Tndiftne 

wnM 

i^tmL}^ 

a  As  pet  decision  of  the  CoroptroJlcfr  of  ihe  Tr*ift>ury  of  May  U.  19U(^. 

BECAPITDLATION  OF  CLAIMS  ALU>\WD  BY  THK  AUDITOtl  FOR  THK  INTE&IO& 

tiEPARTMESlV 

Ifiterfof  Dcpartmenlf 
Civil- 
Surveying  the  public  lands  (certified  claims) $14,971.81 

Indians — 

Incidentals  in  New  Mexico.  1907 2L(tt 

Payment  to  estate  of  Wyatt  Gilchrist,  deceased,  for  stocketolen  from  him  by  Coman- 
che Indiana  in  1866  (certified  claims) 800.00 

321.01 

Total  Interior  Department 14, 


I 

I 


Allowed  by  the  Auditor  for  the  State  and  other  Departments, 


No.  of 
certifi- 
cate or 
claim. 


Name  of  claimant. 


Appropriation  from  which 
payable. 


Fiscal  year 
in  which 
the  ex- 
penditure 
was  in- 
curred. 


AmonnL 


U&3 


1122 


TREASURY  DEPARTMENT. 

OOVERNMENT  IN  THE  TEBRITORIES. 

State  of  Oklahoma 


DEPARTMENT    OP  AGRICUL- 
TURE. 

Anderson,  Charles  H 


Common  schools,  State  of  Okla- 
homa. 


Protection  of  forest  reserves  (cer- 
tified claims). 


1905 


af225, 406.84 


80.08 


a  Interest  at  8  per  cent  per  annnm  on  the  sum  of  $5,000,000  appropriated  by  section  7  of  the  act  of 
June  16. 1906  (34  Stat  L..  p.  287),  from  June  10, 1906,  to  Dec.  17, 1907,  in  aooordance  with  the  deciitoa 
oi  the  Comptroller  of  the  Treasury  dated  May  11, 1908. 


^,^ 


CLAIMS   ALLOWED   UNDER   APPROPRIATIONS    EXHAUSTED. 

Allowed  by  the  Auditor  for  the  Stale  and  other  Departments — Continued. 


No.  of 
certifi- 
cate or 
claim. 

Name  of  claimant 

Appropriation  from  which 
payable. 

Fiscal  year 
in  which 
the  ex- 
penditure 
was  in- 
curred. 

Amount. 

1118 

DEPARTMENT  OF  COMMERCE 
AND  LABOR. 

Manning,  Maxwell,  and  Moore... 
DEPARTMENT  OF  JUSTICE. 

UNITED  STATES  COURTS. 

Harsha,  W.  8 

Repairs  and  incidental  expenses 
of     light -ho  uses     (certified 
claims). 

Fees  of  clerks,   United    States 

courts,  1907. 
do 

1908 

1907 

1907 
1907 
1907 
1907 

W2.75 

4654 

7.60 

4564 

Locke.  E.  O 

1.80 

4657 

Markham,T.  J 

Mathews,  A ,  G 

do 

10.  OC 

4516 

do 

241.9a 

4666 

Norris,  J.  H 

do 

2.30 

Total 

268.63 

Mottley,  CharloH  P 

Fees  of   commirai oners.  United 
States  courts  (cortiiled  claims). 

Prosecution  of  Indians  in  Ari- 
zona, act  Mar.  4,  1907. 

1904,1905 

4785 

8L40 

Apache  County,  Ariz 

4858 

3,626.06 

Total  Departmentof  Justice. 

8, 921. 09 

RECAPITULATION  OF  CLAIMS  ALLOWED  BY  THE  ATDITOR  FOR  THE  STATE  AND  OTHER 

DEPARTMENTS. 
Treasury  Department: 

Tern  tori  wl  government,  as  follows — 

Common  schools.  State  of  Oklahoma 8225,409.84 

Department  of  Agriculture: 

Protection  of  forest  reserves  (certified  claims) 

Department  of  Commerce  and  Labor: 

Repairs  and  incidental  expenses  of  light  vessels  (cert  ificd  claims) 


60.00 


42,75 


Apartment  of  Justice: 

Fev?8  of  clerks  United  States  courts,  1907 263.63 

Feesof  commlfiwioner^.  United  Slftte'<  courts  (certified  claims) 31.40 

Prosecution  of  Indians  in  Arizona  (Apache  County),  act  March  4, 1907 8,626.06 

8,921.09 


Grand  total 229,433.68 

SUMMARY  OF  CLAIMS. 


Treasury  Department: 

Internal  revenue $2, 610. 49 

Territorial  governments 22.'^ 4(»y. 84 


8228,020.88 
1,500.61 


War  Department: 

Military  estublisliiiKiits 

Navy  Department: 

Naval  esUibllMhments 15,987.77 

Interior  Department: 

Civil... 14,571.81 

Indians 321.01 

14,892.82 

Department  of  Agriculture: 

Miscellaneous 60.00 

Department  of  Commen'c  and  Labor: 

MiscellaneouH 42. 75 

Department  of  JuHtie<-: 

United  Slates  couris 8,921.09 

Grand  ((.tul 264,875.87 


60th  Contoress,  )  SENATE.  JDocdment 

Jst  Session,      f  1  No.  498. 


JUDGMENTS  OF  COURT  OF  CLAIMS  REQUIRING  APPRO- 
PRIATION. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASUEY, 

TRANSMITTING, 

IN  RESPONSE  TO  A  SENATE  BESOLTJTION  OF  MAT  18,  1908,  LISTS 
OF  JT7DGIMLENTS  OF  THE  GOUBT  OF  CLAIMS,  AMOUNTING  TO 
$23,892.24. 


May  20,  1908.— Referred  to  the  Committee  on  Appropriations  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Mashi  igton.  May  Wy  1908. 
Sir:  In  compliance  with  the  resolution  of  the  Senate  of  the  18th 
instant,  1  have  the  honor  to  transmit  herewith  lists  of  judgments  of 
the  Court  of  Claims,  amounting  to  $23,892.24,  which  have>  not  been 
heretofore  presented  to  Congress,  and  which  require  an  appropriation 
for  their  payment,  as  follows: 

Under  the  War  Department |-z3,021.34 

Under  the  Navy  Department 691. 47 

Under  the  Post-Office  Department 64. 43 

Under  the  Department  of  Justice 125. 00 

Total 23,892.24 

Respectfully, 

Geo.  B.  Cgktei.you, 

Secretary. 
The  Presidknt  of  the  Sexati:. 


JUDGMENTS   BEQUIBING   APPBOPKIATION. 


Judgments  rendered  by  the  Court  of  CknmB 

No. 

Name  of  claimant 

Date  of 
Judg- 
ment. 

Amount 

When 
presented 

for 
payment. 

When 
ap|>caled. 

Nature  of  daim. 

WAR  DEPABTMKNT. 

1907. 

19C8. 

1908. 

22944 

MaxahaU  M.  Cloud 

Dec.    9 
1908. 

61,878.26 

Jan.     9 

Mar.    8 

Pay  as  officer  U.  8.  Army. 

28169 

The  Alaska  Commercial 
Co.,  of  San  Frandaco. 

May  11 

6,000.00 

May  18 

Aug.    9 

Compensation  for  loss  oi 
barge  Matuie  while  in 
servlceof  United  States, 
under  contract,  at 
Alaska. 

28186 

William  T.  McGurrin... 

Mar.  80 

68.34 

Apr.  27 

June  28 

Pay  for  ezerclsiiig  higher 

Compensation  as  Army 
oiucer  acting  as  mem- 

S7441 

Peter  C.  Hains 

May  U 

481.94 

May  18 

Aug.    9 

ber  of  Isthmian  Canal 

Commission. 

29907 

Charles  E.  Ellicott  and 
John   B.   Norris,  co- 
partners, trading  as 
EUlcott  Machine  Co. 

May  18 

10,000.00 

May  19 

Aug.  16 

Under  contract  with  Isth- 
mian Canal  Commtaslon 
for  steel  dump  barges. 

29681 

81mon»-M.vrant  Co.,  a 
corporation. 

....do... 
1907. 

967.61 

....do... 
1907. 

....do... 

1907. 

Under  contract  with  Qnar- 
termaster's  Department 
fbr  work  on  reaenroir  at 
Fort  Moultrie,  8.  a 

S8B08 

George  C.  Rickards 

Apr.    8 
1906. 

619.46 

Dec.    7 

1906. 

July    7 
1908. 

Extra  pay  to  volo&tMfi^ 
war  with  Spain. 

S7444 

Joseph  Bobleter 

Mar.    9 
Mar.  16 
....do... 

820.88 
106.00 
86.00 

Apr.  27 
....do... 
....do... 

June   7 
June  14 
....do... 

Do. 

26071 

Clyde  B.  Parker. ........ 

Do. 

26664 

Charles  N.PetUt 

Do. 

28226 

Wright  Q.CamDbeU.... 
Charles  W.  Bard 

....do... 

160.00 

....do... 

....do... 

Do. 

20796 

....do... 

SL20 

....do... 

....do... 

Do. 

29164 

Bertie  HcVev,  widow  of 
James  R.  McVcy,  de- 

....do... 

3Lao 

....do... 

....do... 

Do. 

27869 

Mar.  23 

26.00 

....do... 

June  21 

Do. 

ceaned. 

28680 

Daniel  Hundley,  father 
of  John  W.  Hundley, 

....do... 

11.44 

....do... 

....do... 

Do. 

deceiised. 

25714 

Howard  N.  Geyer 

Mar.  80 

108.00 

....do... 

June  28 

Do. 

23697 

Walter  G.  Penfleld 

1907. 
Nov.  11 

27.40 

May    5 

Feb.    9 

Do. 

29370 

Robert  T.  Shlndler 

1908. 

116.07 

May    9 

.*"§b.!. 

Do. 

28909 

John  W.  Cox,  father  of 

26.00 

....^0... 

Do. 

William  H.  Cox,  de- 

ceased. 

24710 

James  C.  Baker 

."^Ll. 

201.67 
150.00 

....do... 
....do... 

.^"§b.'. 

Do. 

ZVilS 

Harry  D.  Blasland 

Do. 

28-215 

Robert  W.  lun.glas 

....do... 

81.20 

....do... 

....do... 

Do. 

80018 

William  T.Llttebrant.. 

....do... 

200.00 

....do... 

....do... 

Horse  l<»st  in  the  military 

service. 
Extra  pay  to  volunteers^ 

29164 

Harry  E.  Root 

....do... 

81.20 

....do... 

....do... 

war  with  Spain. 

29164 

ITcnry  liCmpke 

....do... 

81.20 

....do... 

....do... 

Do. 

26H1» 

Nathaniel  G.  Valentine. 

....do... 

110.84 

....do... 

....do... 

1)0. 

24S90 

Fred  Brewer 

....do... 

60  00 
150.00 

....do... 
....do... 

....do... 
....do... 

Do. 

28166 

Frank  F.  Mi'Crea 

....do... 

l)o. 

26<i08 

Adam  E.  Ferjnison 

....do... 

31.20 

....do... 

....do... 

Do. 

29173 

William  D.  Stine 

....do... 

31.20 

....do... 

....do... 

Do. 

25711 

William  C.  Eible 

....do... 

15.60  !-.--do... 

....do... 
...do... 

Do. 

28889 

Ray  E.  Hiscox 

....do... 

31.20 

....do... 

Do. 

28188 

Nathan  C.  Castle 

do  . 

15.  CU 

15.18 

..  .do... 

....do... 

Do. 

25798 

Harry  J.  Fitts 

..!!do... 

....do... 

....do... 

Do. 

29164 

AlexanderMandonald.. 

....do... 

:W.00 

....do... 

....do... 

Do. 

27823 

Hugh  Monalian 

do... 

15. 6.) 

....do... 

....do... 

Do. 

28969 

Andrew  J.  Younger 

....do... 

31. 2(. 

....do... 

....do... 

l>o. 

26695 

George  W.Hinkle 

....do... 

31.20 
15.  IK) 

....do... 
....do... 

....do... 
....do... 

Do. 

28194 

Joseph  L.  UfTenheimer.. 
Louis  Davis 

....do... 

Do. 

29164 

....do... 

31.20 
31. 2U 

....do... 

....do... 

Do. 

29164 

George  A.  Fisher 

....do... 

....do... 

....do... 

Do. 

28764 

John  E.Tyler,ir 

Robert  T.Maiklln 

....do... 

55.20 

....do... 

....do... 

Do. 

26745 

May  18 

IS.fO  '  May  18 

Aujar.  16 

Do. 

29115 

Laura  Gould .  mot  her  of 
Milon  R.  Gould,  de- 
ceascd. 

....ao... 

23:t.3l    ....<!•> do... 

1 

Do. 

29160  1  HAinilUm  B.  McKinley. 

....do... 

.         116.67  L... do do... 

Do. 

2ig39  1 

Harold  W.  Armstrong.. 

....do... 

\         U«i.^. 

'....Ao.. 

.\....Ao.. 

s            \>C\. 

JUDGMENTS    REQUIRING    APPROPRIATION. 
Judgments  rendered  by  the  Court  of  Claims — Continued. 


No. 

Name  of  claimant. 

Date  of 
judg; 
ment. 

Amount. 

When 
presented 

for 
payment. 

When 

payable 

if  not 

appealed. 

Nature  of  claim. 

123461 
'24219 

Charles  E.  Brines 

Claud  M.  Henry 

1908. 
May  18 

....do... 

8116.67 

125.00 
353.34 

150.00 

18.00 
31.20 
208.33 
43. 20 
31.20 
31.20 

150.00 

1908. 
May  18 

....do... 
....do... 

May  19 

....do... 
....do... 

1908. 
Aug.  16 

-...do... 
....do... 

....do... 

....do... 
....do... 

Extra  pay  to  volunteers, 
war  with  Spain. 
Do. 

"24970 

Guy  G.  Bailey 

....do... 

Diffei  ence  of  pay  as  assist- 
ant surgeon,  u.  S.  Vol- 
unteers. 
Extra  pay  to  volunteen, 
war  with  Spain. 
Do. 
Do. 

John  W.  Magruder 

....do... 

28023 
28525 

Alexander  J.  Reeder ... 
Frank  Dorward 

....do... 
....do... 

28995 

Daniel  A.  Steams 

....do... 

....do ... 

do. 

Do. 

26715 
26714 
26714 

29140 

Ralph  C.Hudson 

Stephen  W.  Clancy 

Mw.    Jennie    Walsh, 
widow  of  John  Wulnh, 
decea"«ed,  alias  Johu 
Newell,  deceased. 

Robert  L.  Durham 

Total  War  Depart- 
ment 

NAVY  DEPARTMENT. 

William  G.Miller,  judg- 
ment under  mandate 
of     Supreme     Court 
United  St»ites— inter- 
est on  this  judgment, 
at  4  per  cent  per  an- 
num, from    Mav    19, 
1906,  to  Feb.  7,  1908. 

Richard  H.  Leigh 

Total    Navy    De- 
partment. 

POST-OFFICE  DEPART- 
MENT. 

C.  V.  Reynolds 

....do... 
....do... 
....do... 

May  19 

....do... 
....do... 
....do... 

....do... 

....do... 
....do... 
....do... 

Aug.  17 

Do. 
Do. 
Do. 

Do. 

23,021.34 

28128 

6.47 
685.00 

Pay  as  officer  U.  8.  Navy. 
Do. 

26991 

1908. 
Apr.  20 

1908. 
Apr.  23 

1908. 

Mftv    IS 

1908. 
July  19 

1908. 

....do... 
....do... 
....do... 
....do... 
....do... 
....do... 
....do... 
....do... 

1908. 
Aug.    2 

691.47 

19C8. 
Mav    IS 
....(io... 
....do... 

29951 

7.78 

Pay  as  postal  clerk. 
Do. 
Do. 

29954 
299.S4 

Lyman  J.  Levey 

Merri<'k  Smith 

4.41    ....do... 
b.'rh    do.      1 

29954 
29954 
299M 
29954 
29954 
299M 

George  M.  Cniw 

Fred  J.  Math  wig 

Revlllo  H.  Mason 

Wilson  E.  McCu Hough.. 

Harry  F.  Moore 

Amos  J.  Qninn 

....'lo... 
....do... 
....do... 
...  do... 
....do... 
....do... 

2.77 
6.67 
4.44 
6.(i7 
5.00 
6.G7 
4.44 

....do... 
....do... 
....do... 
....do... 
....do... 
....do... 
....do... 

1908. 
May     6 

Do. 
Do. 
Do. 
Do. 
Do. 

1)0. 

29054 

James  G.  Kropacek 

Total    Post  -  Office 
Department. 

DEPARTMENT  OF  JUSTICE. 

William  F.Mitchell.... 

Aggregate  of  judg- 
nients. 

....do... 

Do. 

54.43 

1908. 
May     4 

aooi7 

125.00 

Fees  of  clerks,  U.  S.  court* 

23,89.i.24 

60th  Conobess,  )  SENATE.  I  Docuiojnt 

IstSemon.      J  (    No.  499. 


JUDGMENT  OP  CIRCUIT  COURT  FOR  SOUTHERN  DISTRICT  OF  GEORGIA 
AGAINST  UNITED  STATES  AND  IN  FAVOR  OF  WRIGHT,  WILLIAMS 
K^D  WADLEY. 


LETTER 


FROM 


THE  SECEETARY  OF  THE  TREASURY, 

TBAMSMnriNG, 

IN  BESPONSE  TO  A  SENATE  RESOLUTION  OF  MAT  18,  1908,  THE 
BECORD  OF  A  JUDGMENT  RENDERED  AGAINST  THE  UNITED 
STATES  BY  THE  CIRCUIT  COXTRT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  GEORGIA,  UNDER  THE  ACT  OF 
MARCH  3,  1887,  AS  SUBMITTED  BY  THE  ATTORNEY-GENERAL, 
WHICH  REaUIRES  FOR  ITS  PAYMENT  AN  APPROPRIATION 
AMOUNTING  TO  $222.64. 


May  20,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  be 

printed. 


Treasury  Department, 

Offick  of  the  Secretary, 

Washivgtm,  May  W^  1908. 
Sir:  In  compliance  with  the  resolution  of  the  Senate  of  the  18th 
instant,  I  have  the  honor  to  transmit  herewith  the  record  of  a  judg- 
ment rendered  against  the  United  States  by  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Georgia,  under  the  act  of 
March  3,  1887  (1  Supp.  K.  S.,  559),  as  submitted  by  the  Attorney- 
General,  and  which  requires  an  appropriation  for  its  payment  as 
follows: 
Under  the  War  Department $222.54 

Respectfully, 

Geo.  B.  Coutelyou, 

Secretary. 
The  PREsroENT  of  the  Senate. 
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Department  of  JusnGB, 
Washinfftonf  May  19^  1908. 
Sib:  In  addition  to  the  judgments  of  the  circuit  and  district  oomti 
of  the  United  States,  rendered  under  the  provisions  of  the  act  of 
March  8, 1887  (1  Supp.  B.  S.,  559),  heretofore  transmitti^  to  you  tot 
certification,  I  send  you  herewith  a  copy  of  a  judgment  of  the  United 
States  circuit  court  for  the  southern  district  of  Georgia,  dated  Blardi 
11, 1907,  in  favor  of  Wright,  Williams  and  Wadley,  and  have  the 
honor  to  request  that  the  same  be  certified  to  Congress  for  appro- 
priation of  the  principal  sum  named  therein  and  costs,  as  well  as  the 
4  per  cent  interest  provided  in  section  10  of  the  act  of  March  8, 1887, 
supra. 

Respectfully,  M.  D.  Pcbdy, 

Acting  Attorney-  Generak 
The  Sboretaby  of  the  Tbeasitry. 


Name. 


Jadgmeut 


Costs. 


Date  of  Judg- 
ment 


Nature  of  claixn. 


Wriffbt,  WUllams  and  Wad- 
ley. 


1194.74 


127.80 


Mar.  11,1907 


Oonstmctlon  militnry 
road,  Chicknmaiin 
Park,  OeoivU;  Wmr 
Department. 


Exhibit  No.  1. 
Wright,  Williams  and  Wadlet  v.  United  States,  No.  1492. 

From  all  of  which  the  court  is  of  the  opinion  and  doth  so  adjudge  and  decree  thit 

petitioners  are  entitled  to  recover  of  defendant  the  amount  of  the  claim  as  set  forth 
m  their  petition  for  in(rreii8in|;  the  width  of  the  chert  roads  at  certain  places  under 
and  in  accordance  with  the  instructions  of  the  oflicer  of  the  defendant,  in  charge  of 
the  work,  which  claim  amounts  to  the  sum  of  one  hundred  and  ninety-four  dollan 
and  seventy-four  cents  (|5194.74),  and  that  petitioners  are  entitled  to  interest  on  said 
66m  at  the  legal  rate  of  interest  under  the  laws  of  Georgia,  being  seven  per  cent  ijer 
annum  from  November  1st,  li)U4,  the  date  when,  according  io  tlie  proof,  said  claim 
was  due  and  payable,  up  to  the  date  of  the  entry  of  this  judgment,  which  interest 
amounts  to  the  sum  of  §30.76,  making  the  total  «um  which  {)etitioners  are  entitled  to 
recover  of  defendant  as  aforesaid,  the  sum  of  two  hundred  twenty-five  and  oO.'lOO 
dollars  ($225.50).  It  is  further  adjudged  and  decreed  that  petitioners  are  entitled 
to  recover  of  defendant  all  the  legal  costs  of  the  cause. 

March  11,  1907,  circuit  court  southern  district  of  Georgia. 

Costs,  127.80. 


It  l)eing  stipulated  and  agreed  in  writing,  between  the  parties  to  this  cauf>e,  signed 
by  the  respective  counsel  of  record  and  tiled  with  the  record  in  the  cause,  that  iti  the 
framing  of  the  final  judgment  and  decree  therein  there  was  by  an  oversight  erro- 
n'.'ously  included  therein  an  item  of  $30.76,  being  interest  at  seven  ijer  cent  from 
November  1,  1904,  to  the  date  of  the  entry  of  such  judgment  and  decree,  on  the 
principal  sum  adjudged  against  the  United  States,  and  that  said  judgment  and  decree 
should  Ih?  corrected  by  *-triking  said  item  therefrom. 

It  is  now  thereupon  considered,  adjudged,  and  decreed  by  the  court  that  the  said 
final  judgment  and  decree  in  said  cause  be,  and  the  same  is  hereby,  correct«*il  by 
striking  therefrom  the  said  item  of  s:  0.76,  interest  on  the  princiiml  sum  of  f  194.74 
from  November  Ist,  1904,  up  to  the  date  of  the  entry  of  su<h  judgment. 

This  May  15,  1908. 

Emory  Speek,  U,  S.  Judge. 


60th  Congress,  )  SENATE.  (  Doccment 

lat  Session,      f  (    No.  500. 


JUDGMENTS  RENDERED  BY  COURT  OF  CLAIMS  IN  INDIAN 
DEPREDATION  CASES. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASURY. 

TRANSMnriNQ, 

IN  RESPONSE  TO  A  SENATE  BESOLUTION  OF  MAY  18,  1008,  A 
I.IST  OF  JUDGMENTS  BENDEBED  BY  THE  C0T7BT  OF  CLAIMS  IN 
FAVOB  OF  CI4AIMANTS  IN  INDIAN  DEPBEDATION  CASES, 
AMOUNTING  TO  $29,646  (BEaUIBlNG  AN  APPBOPBIATION  FOB 
THEIB  PAYMENT.) 


Mat  20,  1908. — Referred  to  the  Committee  on  Appropriations  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington^  May  W,  1908. 
Sir:  In  compliance  with  the  resolution  of  the  Senate  of  the  18th 
instant  I  have  the  honor  to  transmit  herewith  a  list  of  judgments  ren- 
dered by  the  Court  of  Claims  in  favor  of  claimants  in  Indian  depreda- 
tion cases,  amounting  to  129,645,  as  submitted  by  the  Attorney- 
General,  and  which  require  an  appropriation  for  their  payment. 
Respectful  1}^, 

Geo.  B.  Cortelyou, 

Secretary. 
The  President  of  the  Senate. 


Department  of  Justice, 
WaMngton^  May  19^  1908. 
Sir:  I  have  the  honor  to  transmit  herewith,  to  be  certified  to  Con- 
gress for  appropriation,  a  list  of  judgments  by  the  Court  of  Claima  vcl 
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favor  of  claimants  in  Indian  depredation  cases,  for  which  no  wppto- 
priation  has  heretofore  been  maae. 

This  list  is  supplementary  to  that  transmitted  to  yoa  on  Aprfl  21, 
1908- 

Respectfully,  M.  D.  Pubdt, 

Aiding  Aitomey-ChneraL 
The  Segbetabt  of  the  Tbbasubt. 


JM  ofjudgmenU  in  Indian  depredaUon  daim§  infaoor  cfdmmanim. 


In  whose  favor  rendered. 


Amoont 
dmimed. 


Amoantof 
judgment. 


Date  of 


Mlley  A.  Hale,  widow  and  larvivor  in  commnnlty,  Harvej  B. 
HaIc  dcGomofI 

Bamon  Luna.  admlniMrator  Ramon  Luna,*  dec«uied \\, ... 

Jo«e  M.  Garcia,  administrator  J uau  Garcia,  deceased 

John  W.  Brown 

John  L.  Hunter,  administrator  James  li.  Hunter,  deceased. . . . 
Do. 


John  B.  Pollard  and  James  T.  Pollard,  heirs  of  Royston  W. 

Pollard,  deceased 

Daniel  W.Squyre* 

Keellen  wfillams 

Creed  Tajlor 

Jonathan  L.  Keith 

Elmer  £.  Veeder,  administrator  Juan  Sisneros,  deceafled 

Bamon  SiMneroH,  administrator  Jose  Maria  Sisneros,  deceased  .. 
Helen  B. Woodward,  adminijttratriz  Blont  Woodward,  deceased. 

Llssie  V.  Brown,  executrix  John  B.  Brown,  deceased 

Mary  Ann  Jurdan  in  her  own  right  and  as  administratrix 

George  Jordan,  deceased 

James  A.  Hill,  administrator  Peter  J.  Hill,  deceased 

Alic-e  L.  Mathews  and  Frank  Mathews,  executfirs  Joseph  L. 

Mathews,  deceased,  and  Henry  Taylor,  surviving  partner 

MrithewsA  Taylor , 

Belugla  B.  de  Coy,  administratrix  Trinidad  S.  Coy,  deceased.. 

Total , 


$400.00 
8,825.00 
6,676.00 
l,4fi0.00 
026.00 
6.800.00 

790LOO 
1,115.00 
1,250.00 
1,760.00 
800.00 
840.00 
8,654.00 
8,268.00 
16,154.00 

1,650.00 
18,481.60 


2,060.00 
4.5».0O 

74,032.60 


1800.00 

8,200.00 

840.00 

850.00 

860.  UO 

8,270.00 

2&0LOO 

716.00 

76.00 

1,  ISO.  00 

660.00 

875.00 

1.880.00 

2,016.00 

1,960.00 

1,090.00 
7,860.00 


706.00 
2,180.00 

29,645.00 


Ubj    4,1101 
May  11,1101 

Da 

Do. 

Do.  » 

Do. 

Do. 
Do. 
Do. 
Do. 
MajrU^lM 
Do. 
Do. 
Dou 
Da 

Dou 
Do, 


Dou 
Do. 


60th  CioNGRESS,  I  SENATE.  j  Document 

Ist  Session.      )  \    No.  602. 


PAPER  RELATING  TO  CASE  OF  HITCHMAN  COAL  AND 
COKE  COMPANY  v.  JOHN  MITCHELL  ET  AL. 


Mr.  CuLtBERSON  presented  the  following 

PAFEB  BELATINa  TO  THE  CASE  OF  THE  HITCHICAN  COAL  AND 
COKE  COMPANY  AGAINST  JOHN  MTTCHELIi  ET  AL. 


May  21,  190S.— Ordered  to  be  printed. 


In  the  bill  of  complaint  in  this  case  an  attempt  is  made  to  allege  that 
the  business  of  the  complainant  constitutes  interstate  commerce,  pre- 
sumably to  bring  the  application  for  injunction  within  the  rule  in  In 
re  Debs  (158  U.  S.,  5Yl),  but,  as  the  matter  of  interstate  commerce  is 
nowhere  mentioned  in  the  restraining  order  issued,  it  may  be  assumed 
that  the  court  ignored  this  alle^tion  of  the  bill. 

In  the  Debs  case  the  following  clause  was  contained  in  the  order 
entered  restraining  the  respondents,  among  other  things — 

from  compelling  or  inducing,  or  attempting  to  compel  or  induce,  by  threats,  intimi- 
dation, persuasion,  force  or  violence,  any  of  the  employees  of  any  of  said  railroads 
to  refuse  or  fail  to  perform  any  of  their  duties  as  employees  of  any  of  said  railroads  in 
connection  with  the  interstate  business  or  commerce  of  such  railroads  or  theparriage 
of  United  States  mails  by  such  railroads  or  the  transportation  of  passengers  or  prop- 
erty between  or  among  the  States. 

The  Debs  case  is  cited  as  the  controlling  authority  in  every  case 
examined  where  an  injunction  against  labor  unions  has  since  been 
^franted.  As  the  order  granted  here  contains  a  paragraph  modeled 
exactly  upon  that  quoted  above  from  the  order  in  the  Debs  case,  it  is 
evident  that  there  has  been  an  entire  misconception  of  the  use  of  the 
word  "persuasion"  in  that  order  a  single  time,  and  an  entire  failure 
to  distinguish  the  circumstances  attendant  upon  such  use  there  and 
those  made  the  basis  for  its  constant  reiteration  in  the  order  under 
immediate  consideration.  No  other  portion  of  the  order  in  the  Debs 
case  can  be  construed  as  restraining  in  the  slightest  degree  the  right 
of  free  speech  among  the  several  members  of  the  labor  unions  there 
involved,  and  the  use  of  the  word  in  the  clause  quoted  is  expressly 
limited  to  matters  involving  the  carriage  of  the  United  States  mail  or 
interstate  commerce. 

Mr.  Justice  Brewer,  in  his  opinion  in  the  Debs  case  (p.  598),  says: 

It  must  be  borne  in  mind  that  this  bill  was  not  simply  to  enjoin  a  mob  and  mob 
violence.    It  wan  not  a  bill  to  command  a  keeping  of^  the  peace;  much  less  was  its 
purport  to  restrain  the  defendants  from  abandoning  whatever  emvUil'cckK^  ^^^\. 
were  engaged  in.    The  right  of  any  laborer  or  any  number  ol  \8X>at«t^\tt  ^^»X.^w«. 
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waa  not  challenged.  The  scope  and  purpo^  of  the  bill  was  only  to  restrain  foraUe 
ol^ructions  of  tiie  highways  along  wnicii  interstate  commerce  travels  and  the  mails 
are  carried.  And  the  facts  set  forth  at  length  are  only  those  facts  which  tended  to 
show  that  the  defendants  were  engaged  in  such  obstructions. 

And  further,  in  his  conclusion,  he  finds: 

That  the  complaint  filed  in  this  cause  clearly  showed  an  existing  obetmction  of 
artificial  highways  for  the  passage  of  interstate  commerce  and  the  transportation  of 
the  mail — an  obstruction  not  only  temporarily  existing,  but  threatening;  to  (x>ntinDe. 

Justice  Brewer's  views  upon  the  propriety  of  granting  restrainiDg 
orders  against  the  use  of  persuasion  by  members  of  labor  organiza- 
tions may  be  somewhat  illuminated  by  the  following  excerpts  from 
his  opinion  while  a  judge  of  the  eighth  circuit,  in  United  States  v. 
Kane  et  al.  (23  Fed.  Kep.,  748): 

In  that  case  an  injunction  had  been  granted  restraining  the  strikers 
from  interfering  with  the  property  of  the  railroad  company  then  in 
the  hands  of  receivers  appointed  by  the  United  States  court.  Kane 
and  others  were  cited  for  contempt  for  disobedience  of  the  order. 
Judge  Brewer  (p.  749)  said: 

Rules  of  right  and  wrong,  obligations  of  employer  and  obligations  of  employee,  do 
not  change  because  the  property  is  in  the  one  instance  a  little  bit  of  real  estate  and 
in  the  other  a  large  railroau  propirtv;  and  if  we  apply  these  simple.  comnionpl8i« 
rules  of  right  and  wrong  we  avoid  oftentimes  a  great  many  troubles  into  whicii  ve 
come.  Supposing  INlr.  Wheeler  (a  hypothetical  owner  of  a  small  farm)  hail  two  men 
employed,  and  that  he  finds  in  the  management  of  his  little  farm  he  is  not  niakios 
enoujfh  so  that  he  can  afford  to  employ  two  laborers,  an<l  he  says  to  one  of  them,  **I 
will  have  to  get  along  without  your  services,  and  I  will  do  with  the  services  of  the 
other,'' and  the  one  leaves.  Tfiat  is  all  right.  Supposing  the  one  who  leaves  goes 
to  the  one  who  has  not  left  and  savs  to  him,  *'  Now,  look  here;  leave  with  me,*'  giv- 
ing whatever  rea.«ons  he  sees  fit,  whatever  reasons  he  can  adduce,  and  the  other  8a)'8, 
**\Vell,  I  will  leave,"  and  he  leaves  beciuise  hi^^  colaborer  has  persuaded  him'to 
leave,  has  urged  bin  t(^  leave;  that  is  all  right.  Mr.  Wheeler  has  nothing  to  say: 
he  may  think  that  tlie  reasons  that  the  one. who  is  leaving  has  given  to  the  one  that 
he  would  like  to  have  stay  are  frivolous,  not  Hueh  a.s  ought  to  induee  him  to  leave, 
but  that  is  thos(!  gentlemen's  business.  If  the  one  he  would  like  to  have  stay  L? 
inclined  to  go  because  his  friend  has  urged  him,  has  persuaded  him,  hafi  intlmt-d 
him  to  leave,  Mr.  Wheeler  can  not  say  anything.  That  is  the  right  of  both  t!ie=e 
men — the  one  to  make  suggest  ions,  give  reasons,  and  the  other  to  listen  to  them  and 
act  ujKDtn  them. 

And  again  (p.  750): 

The  fact  that  half  a  dozen  men  wont  there  and  iiske(l  an  engineer,  or  a  brakoman, 
or  a  trainman  to  <juit,  that  is  all  right,  if  it  was  Biuii»ly  a  mere  matter  of  rt*f|Ui'st.  a 
a  mere  matter  of  giving  views  and  reasons.  That  is  a  part  <>f  the  common  riirht  of  w 
all.  We  all  can  expre.-s our  opinions.  We  can  gt»toany  friend  and  urge  him  todotliL* 
or  to  do  that;  that  isapart  of  thecomm(»n  lil/crtiesof  every  man  in  this  country;  and 
the  question  is  not  whether  these  gentiem^'n  went  there  in  a  pleasant  way  auilstatc^i 
reasons  or  urg«»d  their  frieiuls  to  (juir  work,  hut  did  they  go  with  su<'li  an  inten«It^l 
demonstration  of  power  an<l  in  such  an  attitmle  that  though,  as  they  hav»'  statr^i 
here,  they  simply  re(|ueste<l  these  en;rineersand  employees  to  rjuit.  they  dU\  it  un«li*r 
circumstances  that  the  engineers  andthi?  tiainnun  wi-re  iiitimid:ile<land  <|uitlK.H!au?f 
they  felt  compelled  to.  1  do  not  supi»oM>  that  tlj^  ciHirt  wouM  be  <'oncIn«U-d  hy 
the  mere  statement  of  an  engineer  that  he  was  afraid,  In-caus*'  that  mi;;ht  havV 
l>een  simply  an  t-xcuse  for  his  conduct,  or  it  might  Iiav<*  been  b(M"au<«»  ho  was  a  timi'l 
man,  and  there  wa-«  really  no  su<h  denionstralion  that  a  sensible  man,  an  onlinary 
man,  a  f)rudent  and  fair-minded  ujan,  hatl  any  rea.-()n  to  *'X|H'ct  any  further  tn>uble. 

So  iK'fore  the  (iovernmcnt  can  pniperly  ask  the  court  to  treat  these  defendants  a-^ 
in  contempt  it  must  satisfy  the  court  that  these  reijucsts  were  in  fa<-t  sonn'tbin'^  nmn- 
than  men*  re<|uests;  that  whatever  lan^Mia-.Mj  may  have  been  used  it  was  used  nn»ler 
8m;li  circmnstances  and  with  such  demonstrations  that  the  emplovees,  the  enkrinet-rs. 
and  the  trainmen  felt  that  as  prudent  nj<'n  they  must  leave;  that  l)ecause  of  <lut* 
regiird  for  their  own  safety  and  their  own  well-being  they  ha<l  to  leave;  ami  also  tliat 
that  demonstration  was  made,  under  the  circumstances,  with  the  intent  to  nci-umplish 
that  result.     *    *    * 
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It  is  not  necessary  that  there  should  be  actual  violence.  As  my  Brother  Treat 
said  in  a  similar  case  (in  re  Doolittle^  ante,  544)  that  we  had  before  us  in  St.  Louis, 
a  request  under  these  circumstances  is  a  threat.  Every  sensible  man  knows  what  it 
means,  and  courts  are  bound  to  look  at  things  just  as  they  are  to  pass  on  facts  just 
as  they  are  developed,  to  treat  the  conduct  of  men  just  as  it  is,  and  to  impute  to 
them  that  intention  which  their  acts  and  their  conduct  disclose  was  their  intention. 

The  evidence  adduced  on  the  hearing  showed  that  there  was  a  very 
large  crowd  gathered  in  the  j'^ards,  intensely  excited,  surging  backward 
and  forward  from  engine  to  engine,  and  that  the  engineers  were 
plainly  overawed,  and  left  their  engines  because  of  fear  for  their  per- 
sonal safety. 

In  Arthur  v,  Oakes  Mr.  Justice  Harlan,  sitting  as  circuit  justice 
with  Circuit  Judge  Woods  and  District  Judge  Bunn  (63  Fed.  Rep. ,  310), 
says  upon  motion  to* modify  an  injunction  previously  granted: 

The  fact  that  employees  of  railroads  may  quit  under  circumstances  that  would 
show  bad  faith  on  their  part,  or  a  reckless  disregard  of  their  contract,  or  of  the  con- 
venience of  both  employer  and  the  public  does  not  justify  a  departure  from  the  gen- 
eral rule  that  equity  will  not  comi)el  the  actual  personal  performance  of  merely 
personal  services,  etc. 

The  result  of  these  views  is  that  the  court  below  should  have  eliminated  from  the 
writ  of  injunction  the  words  "and  from  so  quitting  the  service  of  the  said  receivers, 
with  or  without  notice,  as  to  cripple  the  property  or  prevent  or  hinder  the  operation 
of  said  railroad." 

And  again  (p.  321): 

These  employees  having  taken  service,  first  with  the  company  and  afterwards  with 
the  receivers,  under  a  general  contract  of  employment  which  did  not  limit  the  exer- 
cise of  the  right  to  quit  the  service,  their  peaceable  cooperation  as  the  result  of 
friendly  argument,  persuasion,  or  conference  among  themselves,  in  asserting  the 
right  of  each  and  all  to  refuse  further  service  under  a  schedule  of  reduced  wages, 
would  not  have  been  illegal  or  criminal,  although  they  may  have  so  acted  in  the 
firm  belief  and  expectation  that  a  simultaneous  quitting  without  notice  would  tem- 
porarily inconvenience  the  receivers  and  the  public. 

And  (p.  325): 

Those  objects  (the  formation  of  labor  anions),  as  defined  by  Congress,  are  most 
praiseworthy,  and  should  be  sustained  by  the  courts  whenever  their  power  to  that 
end  is  properly  invoked.  What  we  have  said  about  illegal  combinations  has  no  ref- 
erence to  such  as-sociations,  but  only  to  combinations  formed  with  the  intent  to 
employ  force,  intimidation,  threats,  or  other  wrongful  methods  whereby  the  public 
will  be  injured,  or  whereby  will  be  impaired  the  absolute  ri^ht  of  individuals,  whether 
belonging  to  such  combinations  or  not,  to  dispose  of  their  labor  or  property  upon 
such  terms  as  to  them  seem  best. 

The  judge  of  the  eastern  district  of  Wisconsin,  granting  the  injunc- 
tion, included  in  the  order  the  following  clause,  pronibiting  the 
respondents  ''from  ordering,  recommending,  approving,  or  advising 
others  to  quit  the  service,"  etc.  Upon  motion  made  to  him  to  strike 
out  the  clause  quoted,  he  did  so,  making  the  following  comment: 

It  is  said,  however,  that  the  clause  restrains  an  individual  from  friendly  advice  to 
the  employees  as  a  body,  or  individual ly,  as  to  their  or  his  best  interests  in  respect 
of  remaining  in  the  service  of  the  receivers.  Read  in  the  light  of  the  petitions  upon 
which  the  injunction  was  founded,  I  do  not  think  that  such  construction  can  be 
indulged  by  any  fair  and  impartial  mind,  etc. 

In  American  Steel  and  Wire  Companv  v.  Wire  Drawers'  Union  (90 
Fed.  Rep.,  614)  Judge  Hammond,  of  the  northern  district  of  Ohio, 
granted  a  restraining  order  in  the  very  language,  mutatis  mutandis,  of 
the  order  in  the  Debs  case,  using,  as  there,  the  word  ''persuasion" 
but  a  single  time.  The  ground  upon  which  the  order  was  granted, 
however,  was  because  of  the  picketing  of  the  streets  and  such  a  dis- 
play oif  force  as  to  intimidate  would-be  workers  a\id  y^^^i^xsX.  ^^ssv 
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from  going  to  complainant's  plant.     In  the  course  of  his  opinion  the 
judge  says: 

Nor  is  this  freedom  of  access  at  all  inconsistent  with  any  right  the  strikers  have 
to  use  the  same  streets  and  highways  for  the  lawful  conduct  and  maintenanoe  of 
their  strike  by  intercepting  anyone  going  to  work  in  their  place  for  the  purpoae 
of  peaceful  entreaty  or  argument  against  supplanting  them. 

Clearly  indicating  that  there  was  no  intention  to  restrain  free  speech. 
In  fact,  upon  direct  inquiry  by  counsel  for  respondents  whether  the 
order  restrained  any  man  from  talking  to  another  mad  upon  the  street 
anywhere  in  a  peaceable  and  quiet  manner,  the  judge  replied  that  it 
did  not  and  that  the  Constitution  protected  him  in  that. 

In  United  States  v.  Debs  (64:  Fed.  Bep.,  763)  Judge  Woods,  circuit 
judge,  says: 

The  right  of  men  to  strike  peaceably,  and  the  right  to  advise  a  peaceable  strike^ 
which  the  law  do^  not  presume  to  be  impossible,  is  not  questioned.  But  if  men 
enter  into  a  cx)nspiracy  to  do  an  unlawful  thing,  and  in  order  to  accomplish  thdr 
purpose  advise  workmen  to  go  upon  a  strike,  knowing  that  violence  and  wropg  will 
be  the  probable  outcome,  neither  in  law  nor  in  morals  can  they  escape  responsibility. 

In  his  opinion  in  Vegelahn  v.  Gunter  (Mass.)  (44  N.  E.  Kep.,  1081) 
Judge  Holmes  says: 

8o  far  I  suppose  we  are  agreed.  But  there  is  a  notion,  which  latterly  has  been 
insisted  on  a  good  deal,  that  a  combination  of  persons  to  do  what  any  one  of  them 
might  lawfully  do  by  himself  will  make  the  otherwise  lawful  conduct  unlawful.  It 
would  be  rash  to  sa^  that  some  as  yet  unformulated  truth  might  not  be  hidden  in  this 

Eroposition.  But  m  the  general  way  in  which  it  has  been  presented  and  accepted 
y  many  courts  I  think  it  plainly  untrue,  both  on  authority  and  principle.  ♦  *  * 
But  it  is  not  necessary  to  cite  cases.  It  is  plain  from  the  slightest  consideration  of 
practical  affairs,  or  the  most  superficial  of  industrial  historv,  that  free  competition 
means  combination,  and  tliat  the  organization  uf  the  world,  now  going  on  so  fast, 
means  an  ever-increasing  might  and  scope  of  combination.  It  seems  to  me  futile  to 
set  our  faces  againwt  this  tendency.  Whether  beneficial  on  the  whole,  as  I  think  it 
or  detriniental,  it  is  inevitable,  unless  tlie  fundamental  conditions  of  society  and 
ev(Mi  the  fundamental  ccjnditions  of  life  are  to  be  changed.  One  of  the  eternal  con- 
flicts out  of  which  life  is  made  up  is  that  service  between  the  effort  of  every  man  to 
get  the  most  he  can  for  his  service?^,  and  that  of  society,  disguised  under  the  name  of 
*'  capital,"  to  get  his  services  for  the  least  possible  return.  Conibinalion  on  the  one 
side  is  potent  and  powerful.  Coiiibination  on  the  other  is  the  necesfiary  an<l  desirable 
counterpart,  if  the  battle  is  to  be  carried  on  in  a  fair  and  equal  way.  *  *  *  If  it 
be  true  that  workingraen  may  coniljine  with  a  view,  among  other  things,  of  getting 
as  much  as  they  can  for  their  labor,  just  as  capital  may  combine  with  a  view  of  get- 
ting the  greiitest  possible  return,  it  must  be  true  that,  when  combintHl,  they  have 
the  same  liberty  that  combined  capital  biis,  to  support  their  interests  by  argument, 
persuasion,  and  the  l)e8towal  or  refusal  of  those  advantages  which  they  otherwise 
lawfully  control. 

In  viow  of  the  fact  that  th(^  order  in  the  Dc))s  ease  was  drawn  presum- 
ably under  the  direct  supervision  of  Mr.  Olney,  Attorney-Gcnenil  of 
the  United  States  then,  his  sii^crestions  as  amicus  curiaj,  in  the  ease  of 
Piatt  v.  liailroad  Company  (05  Fed.  Kep.,  GOO),  are  interesting  here. 
He  said: 

Whatever  else  may  reniain  for  future  determination,  it  must  now  Ik?  regardwl  as 
pubstiintially  settled  that  tiie  mass  of  waj^'C-earners  can  no  longer  l)e  dealt  with  by 
cai)ital  as  so  many  isolated  units.  The  tinie  is  i»ast  when  the  individual  workman 
is  called  upon  to  pit  his  single  feeble  strength  against  the  might  of  organized  capital. 

And  a<^ain: 

They  can  not  help  knowing  that  organized  ciipital  is  not  so  restricted  (referring  to 
the  restrictions  imposed  upon  labor  unions  by  the  courts),  and  when  trt^atment  so 
i'pf'anmtly  unfair  and  discriminating  is  administered  through  the  instrumentality  of 
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a  court,  the  resulting  discontent  and  resentment  of  employees  are  inevitably  intensi- 
fied, because  the  law  itself  seems  to  have  got  wrong  and  in  some  unaccountable  man- 
ner to  have  taken  sides  against  them. 

The  Piatt  case  was  based  upon  an  application  by  certain  railroad 
employees  for  an  order  restraining  the  receivers  of  the  railroad  prop- 
erties from  discharging  such  emi)loyee3  because  thej  were  members  of 
the  Brotherhood  of  Eailway  Trainmen.  The  application  was  denied 
by  Circuit  Judge  Dallas,  of  Pennsylvania,  he  holdirig  that  in  the  absence 
of  legislation  upon  the  subject  the  court  was  without  authority  to 
make  such  an  order,  and  that  it  would  be  an  interference  with  the  per- 
sonal right  of  the  owners  of  the  property  or  the  receivers  to  employ 
or  discharge  whomsoever  they  chose. 

In  Coeur  d'Alene  Mining  Company  v.  Miners'  Union  (51  Fed.  Rep., 
267),  in  which  an  injunction  was  granted.  District  Judge  Beatty  says: 

When  the  attempted  injury  consists  of  acts  or  words  which  will  operate  to  intimi- 
date and  prevent  tne  customers  of  a  party  from  dealing  with  or  laborers  from  work- 
ing for  him,  the  courts  have  with  nearly  equal  unanimity  interposed  by  iniunction. 
*  *  *  What  constitute  such  actionable  threats  or  intimidations  must  be  deter- 
mined in  each  case  from  all  the  circumstances  attending  it.  If  the  things  done  or 
the  words  spoken  are  such  that  they  will  excite  fear  or  a  reasonable  apprehension  of 
damages,  and  so  influence  those  for  whom  designed  as  to  prevent  them  from  freely 
doing  what  they  desire,  and  the  law  permits,  they  may  be  restrained. 

In  Toledo,  etc.  Rwy.  Co.  v.  Pennsylvania  Co.  (54  Fed.  Kep.,  730), 
Circuit  Judge  Taft  granted  a  temporary  restraining  order  ex  parte 
a^^inst  P.  M.  Arthur,  the  chief  executive  of  the  Brotherhood  of  Loco- 
motive Engineers,  restraining  him  from  issuing,  promulgating  or  con- 
tinuing in  force  any  rule  or  order  of  said  Brotherhood,  forbidding  the 
handling  of  traffic  received  from  the  complainant  routed  from  one 
State  to  another,  "and  also  from  in  any  way  directly  or  indirectly 
endeavoring  to  persuade  any  of  the  employees  of  the  respondent  rail- 
way companies'*  (p.  731)  whose  lines  connected  with  the  railroad  com- 
pany complaining,  not  to  extend  to  said  company  the  same  facilities 
for  interchange  of  interstate  traffic  as  are  extended  by  said  companies 
to  other  railway  companies.  The  restraining  order  and  injunction 
were  stated  to  have  been  gmnted  under  the  express  provisions  of  the 
interstate-commerce  act,  forbidding  discriminations,  etc.,  and  making 
such  acts  punishable  by  fine. 

In  HopKins  v,  Oxley  Stave  Company  (83  Fed.  Rep.,  917),  Judge 
Thayer,  of  the  circuit  court  of  appeals  for  the  eighth  circuit,  speaking 
for  a  majority  of  the  court  in  affirming  the  issuance  of  a  temporary 
restraining  order  against  labor  unions,  says: 

While  the  courts  have  invariably  upheld  the  rights  of  individuals  to  form  labor 
organizations  for  the  protection  of  the  interests  of  the  laboring  classes,  and  have 
denied  the  power  to  enjoin  the  members  of  sucli  associations  from  withdrawing 
peaceably  from  any  service,  either  singly  or  in  a  body,  even  where  such  withdrawal 
involved  a  breach  of  contract,  etc. 

Recognizing  at  least  the  right  to  form  labor  organizations.  The 
bill  in  tne  instant  case,  however,  ingenuously  states  that  the  respond- 
ents, in  endeavoring  to  unionize  the  complainant's  mine,  ''are  simply 
seeking  power  for  the  purpose  of  strengthening  the  union  in  future 
contests  with  employers  of  labor,"  which  it  is  believed  will  certainly 
not  be  denied,  and  is  a  right  conceded  to  workingmen  by  the  Federal 
judges  in  all  examined  cases. 

In   the  case  just  considered  Judge  CaVAweW.,  ^A^^^w\A\v^^  ^^^> 
IdBgthy  opinion,  entirely  too  long  to  be  inseTt^ii  \v^^^.j  t^nXrt^vw^^^^^" 
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torioally  aiiid  otherwise  the  oontroversy  between  organised  labor  itti 
organized  capital. 

in  United  States  v.  Workinf^en's  Ckmncil  of  New  Orleans  (M 
Fed  Bep.,  994)  Dbtrict  Jud^  Billings,  of  the  eastern  district  of 
Louisiana,  granting  an  injunction  against  labor  otganiaations,  says: 

It  is  ccmoeded  that  the  labor  oraanisationfl  were  at  the  oataet  lawfaL  *  *  *  It 
la  the  Bpocoarfal  effort  of  the  combination  of  the  defendanta  to  intimidale  and  over- 
awe otheis  who  were  at  'work  in  oonductiiig  or  carryinff  on  the  ecnnmeroe  of  tht 
coantrj  in  which  the  court  finds  their  error  and  their  violation  of  the  i 


The  action  of  the  court  in  granting  the  restraining  order  wis 
affirmed  by  Jadjg^  McCormick,  who  declined,  however,  to  give  aiiT 
expression  of  his  own  views,  stating  that  these  wonld  be  reserad 
shoaM  ^e  matter  come  on  for  final  determination  before  his  oonrt 

In  United  States  v.  ElUot  (62  Fed.  Bep.,  801)  Jndge  Thayer,  distiifll 
jtidge,  granted  an  injunction  against  the  respondente^  restraining  then 
from  combining  and  conspiring  to  induce  persons  in  the  emj^oy  of 
said  railroad  companies  to  leave  the  service  of  their  Respective  oon- 
panies  and  to  prevent  them  from  securing  other  operatives,  thai 
mterf  ering  with  interstate  commerce.    (This  is  one  of  tne  Debs  ossea) 

In  his  opinion  in  the  case  of  Knndsen  v.  Benn  (128  Fed.  Sep.,  ffiR) 
Judge  Lochren,  of  the  district  of  Minnesota,  says: 

The  right  ol  laboreis  to  consalt  together  and  form  unions,  if  they  please^  lor  tin 
parpoie  of  their  own  advancement  and  for  the  obtaining  of  higher  wwes  ia  eos- 
ceded;  and,  I  eappoee.  employers  have  the  same  right  to  form  unions  for  tEe  prnpon 
of  depressing  wages,  if  they  snail  see  fit  to  do  so. 

Fellow-workmen  may  agree  together  to  leave  at  once  the  service  of  their  emplora; 
but  having  done  so,  and  being  no  longer  interested  in  that  matter,  then,  noCwttt- 
standing  certain  dicta  in  cases  that  have  been  read  from,  it  does  not  seem  dear  to 
me  that  they  are  acting  lawfully  when  they  are  persuading  the  servants  of  their  foroMr 
employer  to  break  their  contracts  and  leave  the  service.  It  is  a  matter  that  dom 
not  concern  them  any  longer.  It  is  a  matter  that  is  apparently  injurious  to  their  • 
former  employer.  It  seems  to  me  that  such  an  interference  in 'a  matter  in  whidi 
they  have  no  rightful  concern  and  which  is  injurious  to  another  is  not  lawful. 

And  in  the  restraining  order  granted  he  prohibits  the  respondents 
from  the iwe  of  "persuasion  "  to  induce  workmen  to  quit  their  employ- 
ment, and  also  from  establishing  pickets  "for  the  purpose  of  inter- 
viewing employees  of  complainants  and  inducing  them  not  to  remain 
in  the  complainants'  employment." 
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UNCLE  SAM  OIL.  COMPANY. 


.    Mr.  Owen  presented  the  following 

MEMOKIAIi  OF  THE  X7NCLE  SAM  OIL  COMPANT  BEULTING  TO 
ITS  BUSINESS  TRANSACTIONS  WITH  THE  STANDABD  OIL 
OOMPANT. 


May  21,  1908. — Referred  to  the  Committee  on   Post-Offices  and  Post-Roads  and 

ordered  to  be  printed. 


Washington,  D.  C,  May  18,  1908. 
To  the  Senate  of  the  United  States: 

The  Uncle  Sam  Oil  Company  respectfully  represents  that  about  the 
year  1903  petroleum  oil  was  discovered  in  the  State  of  Kansas  in  pay- 
ing quantities;  that  the  Standard  Oil  Company  established  a  reBnery 
for  refining  said  oil  at  the  city  of  Neode»ha,  in  the  State  of  Kansas, 
and  purebred  all  of  the  oil  produced  in  the  said  field  at  a  price  aver- 
aging f  1.40  per  barrel;  that  said  Standard  Oil  Company  at  that  time 
by  its  every  promise  held  out  to  the  people  that  it  would  purchase  all 
of  the  cmde  oil  produced  in  said  field  at  about  the  price  of  $1.40  per 
barrel,  and  that  the  people  entered  into  the  business  of  developing  said 
field  and  developed  the  same  from  near  Kansas  City,  Mo.,  extending 
southwest  into  Oklahoma,  a  distance  of  about  250  miles,  and  averaging 
in  width  about  25  miles;  that  many  thousands  of  dollars  were  invested 
in  the  production  of  crude  oil  in  this  field  during  the  years  1903  and 
1904.  and  new  pools  of  oil  were  constantly  discovered  in  said  field,  and 
hunareds  of  corporations  and  business  firms  were  formed  and  engaged 
in  said  business,  and  if  said  oil  had  been  purchased  by  said  Standard 
Oil  Company  at  about  $1.40  per  barrel  all  of  said  corporations  and  busi- 
ness firms  and  individuals  engaged  in  the  production  of  said  crude  oil, 
as  well  as  the  owners  of  the  land  from  which  said  oil  was  obtained, 
could  have  carried  on  a  profitable  business  and  received  a  reasonable 
return  upon  their  investments. 

That  as  soon  as  said  oil  field  was  ascertained  by  said  development 
the  Standard  Oil  Company  commenced  to  decrease  the  price  of  crude 
oil,  and  as  it  was  the  only  purchaser,  the  persons  producing  said  crude 
oil  were  compelled  to  accept  the  price  it  named.  That  said  Standard 
Oil  Company  claimed  as  a  reason  for  the  reduction  in  the  price  of 
crude  oil  that  it  was  imable  to  ship  said  crude  oil  by  railroad  to  its 
refinery  at  Whiting,  Ind.,  and  unable  to  refine  all  of  the  same  at  its 
refinery  at  Neodesha,  Kans.  That  said  conipatv^^  «>oow  ^\^qX&^  "^V^jct^ 
reBnery  on  the  Missouri  JRiver,  near  KaiLsasC\ty^^o..j«L\v^^iwv«v^^^^ 
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said  refinery  with  said  oil  field  by  a  pipe  line.  That  said  prodacers 
were  led  to  believe  that  a  higher  price  would  be  paid  for  said  crude 
oil  as  soon  as  said  pipe  line  was  completed,  but  that  instead  of  increas- 
ing the  price  of  crude  oil  upon  the  completion  of  said  pipe  line  the 
said  Standard  Oil  Company  continued  to  decrease  the  price,  and  the 
railroad  companies,  upon  the  completion  of  said  pipe  line,  immediately 
raised  the  freight  charge  on  crucle  oil  from  said  held  to  Kansas  Citv, 
Mo.,  to  a  point  almost  double  the  freight  rate  in  force  previous  to  t^ 
completion  of  said  pipe  line,  making  it  impossible  for  the  producers 
of  said  crude  oil  to  ship  the  same  to  Kansas  City  or  other  market  by 
rail.  The  said  Standard  Oil  Company  continued  to  reduce  the  price 
of  said  crude  oil  until  in  the  early  part  of  1905  it  had  reducea  the 
price  to  about  40  cents  per  barrel. 

That  early  in  1905  the  legislature  of  the  State  of  Kansas  was  in  ses- 
sion and  it  was  proposed  by  said  legislature  to  pass  certain  laws 
affecting  the  transportation  of  oil  and  tne  refining  and  selling  of  same. 
That  one  of  said  laws  provided  for  the  establisnment  of  a  State  oil 
refinery.  Another  provided  that  all  pipe  lines  transporting  oil  in  the 
State  should  be  considered  common  carriers  and  charges  for  transpor- 
tation of  oil  should  be  supervised  by  the  State.  Anotner  provided  the 
maximum  freight  rate  on  all  oil  shipped  by  railroad  in  the  State,  and 
another  provided  that  all  persons  selling  oil  in  the  State  should  sell 
the  same  in  all  portions  of  the  State  at  a  uniform  price,  freight  rates 
considered.  That  when  these  laws  were  proposed  to  be  passed  by  said 
legislature  the  said  Standard  Oil  Company,  in  order  to  coerce  said 
legislature  and  prevent  it  from  passing  any  of  said  proposed  laws, 
refused  to  purchase  any  of  the  crude  oil  produced  in  said  Kansas  oil 
field  and  disconnected  its  pipe  lines  with  many  of  the  oil-producing 
companies. 

That  the  said  refusal  of  the  Standard  Oil  Company  to  purch&ise 
said  crude  oil  brought  ruin  to  the  oil  industry  and  to  the  owners  of 
th(i  land  from  which  said  oil  was  produced  throughout  said  oil  field, 
and  hundreds  of  properties  were  abandoned  and  said  business  para- 
lyzed. That  among  the  producing  companies  thus  staring  ruin  in  the 
face  was  the  Publishers'  Oil  and  (ias  Company,  at  Cherryvale,  Kans. 
Said  company  had  been  organized  early  in  1!M)8,  for  the  purpose  of 
producing  and  selling  crude  oil  to  the  Standard  Oil  Company,  under 
the  assurance  that  said  SUmdard  Oil  Company  would  pa}"  it  about 
§1.40  per  barrel  therefor.  That  it  had  paid  Ji>2*),20()  for  oil  leases 
near  (Cherry vale,  Kans.,  on  which  it  had  drilled  41*  oil  wells,  at  a 
heavy  ex])ense,  and  had  installed  two  expiMisive  jnunping  ]>]ants  to 
puni])  said  oil  wc^lls  and  had  connc^cted  the  same  with  the  l)ipe  line  of 
the  Standard  Oil  Company  in  sai<l  lield,  preparatory  to  delivering  its 
crude  oil  to  the  Standard  Oil  (.•om])any.  That  the  leading  men  in  the 
organization  and  promotion  of  said  Publishers''  Oil  and  (ias  ('orapany 
were  IJ.  II.  Tucker,  jr.,  and  J.  H.  Ritchie.  That  the  oil  laws  aliove 
ref(»rred  to  W(»r(»  passed  by  the  Kansas  legislature  in  February,  11*05, 
and  the  said  II.  II.  Tucker,  jr.,  and  »J.  II.  Ritchie  determined  to  or- 
gjmize  a  company  and  Imild  refineries  and  i)ipe  lines  and  distributing 
stations  for  the  purp<;M'  of  taking  care  of  the  crude  oil  of  the  Pul^ 
lishers'  Oil  and  (jas  ('onipany  an<i  <Migaging  genenilly  in  the  ])ro- 
dnction,  refining,  trans])ortalion,  an<l  marketing  of  oils,  in  cominHition 
with  the  Standard  ()\\  Cou\Y>vv\\y .    TUwV  swUl  \vdrties  did  not  have  the 
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capital  necessary  to  acquire  the  lUHressary  properties  to  successfully 
conduct  said  proposed  business. 

They  organized  a  corporation  under  the  name  of  the  Uncle  Sam  Oil 
Company,  under  the  laws  of  the  Territory  of  Arizona,  and  fixed  its 
capitalization  at  75,000,000  shares,  of  the  par  value  of  $1  each;  but 
before  any  of  the  capital  stock  was  disposed  of  to  the  public  they 
amended  the  charter  so  as  to  fix  the  capitalization  at  10,000,000  shares, 
of  the  par  value  of  $1  each.  They  realized  the  power  and  influence  of 
the  Standard  Oil  Company  to  crush  and  iiiin  any  competitor  in  the 
oil  business,  and  for  the  purpose  of  preventing  the  Standard  Oil  Com- 
pany from  purchasing  enough  of  the  stock  of  the  Uncle  Sam  Oil 
CJompany  to  control  it  they  provided  in  the  charter  that  the  shares 
should  be  divided  into  1,000,000  shares,  having  8  votes  per  share,  and 
9,000,000  shares  having  one-half  of  1  vote  per  share,  the  1,000,000 
snares  being  denominated  preferred  stock,  and  the  9,000,000  shares 
treasury  stock,  but  the  preferred  stock  having  no  preference  over  the 
treasury  stock  except  in  the  voting  power  of  the  stock.  And  the 
companv,  by  its  board  of  directors,  sold  all  of  the  preferred  stock  to 
the  said  H.  H.  Tucker,  jr.,  at  1  cent  per  share,  with  the  agreement 
''that  he  shall  not  sell  anv  of  said  shares  for  ten  years  from  the  date 
of  said  certificate,  but  shall  hold  the  shares,  and  at  all  the  stockholders' 
meetings  shall  vote  the  entire  voting  power  of  the  shares  in  accordance 
with  the  wishes  of  the  owners  of  a  majority  of  the  treasury  stock, 
which  shall  be  free  from  oil-trust  influence  and  to  keep  the  oil  trust 
from  securing  control  of  the  company  during  that  time,  and  that  prior 
to  any  sale  of  the  shares  he  shall,  at  a  regularly  called  stockholders' 
meeting,  called  for  the  purpose  of  amending  the  charter,  vote  all  of 
the  stock  in  favor  of  an  amendment  to  the  charter  reducing  the  voting 
power  of  this  stock  to  an  equality  of  the  treasury  stock,  so  that  each 
share  of  this  stock  will  have  the  same  voting  power  as  each  share  of 
the  treasurv  stock  and  no  more." 

That  said  Uncle  Sam  Oil  Company  was  organized  Februar}''  21, 1905, 
and  at  once  published  in  many  of  the  papers  of  the  United  States 
extensive  statements  of  its  plans  and  purposes,  setting  forth  in  sub- 
stance that  it  was  organized  and  proposed  to  sell  its  stock  at  a  few 
cents  per  share,  and  with  the  means  tnus  acquired  it  would  build  an 
oil  rennery  in  the  Kansas  oil  field  at  Cherry  vale,  Kans. ;  another  in 
the  Indian  Ten-itory  oil  field,  on  the  Arkansas  River;  another  on  the 
Missouri  River  in  Kansas,  and  connect  these  three  refineries  and  two 
rivers  with  a  pipe  line  extending  through  the  oil  fields  of  Oklahoma 
and  Kansas  to  its  refinery  on  the  Missouri  River,  and  that  it  would 
establish  in  the  v^arious  trade  centers  accessible  to  its  refineries  dis- 
tributing stations  to  enable  it  to  successfully  compete  with  the  Stand- 
ard Oil  Company  in  the  sale  of  its  refined  oils,  and  invited  the  public 
to  subscribe  to  the  capital  stock  of  the  company  at  4  cents  per  share. 

That  the  next  montli  after  said  advertisements  were  first  published 
the  Standard  Oil  Company  sent  one  P.  C.  Boyle,  editor  or  the  Oil 
City  Derrick,  of  Oil  City,  Pa.,  to  Kansas  Cit}^  Mo.,  and  through  him 

GAii  to  the  Kansas  City  Star,  a  newspaper  published  at  Kansas  City, 
o.,  the  sum  of  $2,471  for  ouhlishing  reading  matter  in  said  paper 
favorable  to  the  Standard  Oil  Company,  and  at  the  same  time  paid  to 
the  Kansas  City  Journal  the  sum  of  §8,340.50  for  Dublislvvw^  \a.%'^*l 
Kansas  City  Journal  the  same  reading  matter^  atvd  Uv^  YaaXXfcx  ^\r^^'^^- 
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ing  in  said  papers  also  appeared  in  many  of  the  other  important  news- 
papers published  or  circulating  in  the  territory  covered  by  the 
advertisements  of  the  Uncle  Sam  Oil  Company,  ani  during  the  exist- 
ence of  the  Uncle  Sam  Oil  Company,  the  Oil  City  Derrick  and  many 
other  papers  have  constantly  criticised,  ridiculed,  and  attacked  tlie 
Uncle  Sam  Oil  Company,  charging  it  to  be  a  fraud;  asserting  that  it 
would  never  build  one  refinery  and  that  it  was  a  mere  stocE-sellinf^ 
proposition  to  defraud  the  people.  These  attacks  in  the  press  made 
many  persons  hesitate  and  refuse  to  invest  in  the  stock  of  the  Unde 
Sam  Oil  Company  and  njade  it  very  nmch  harder  for  the  company  to 
secure  the  necessarj'^  funds  to  build  its  refineries,  pipe  lines,  and  dis- 
tributing stations  and  acquire  its  oil  properties,  tank  cars,  and  other 
equipment  necessary  to  engage  in  the  production,  refining,  and  market- 
ing of  oil  in  competition  with  the  Standard  Oil  Company.  The  public, 
however,  placed  confidence  in  the  Uncle  Sam  Oil  Companj'^,  notwith- 
standing tne  attacks  of  the  newspapers  referred  to,  and  tKe  company 
completed  its  first  refinery  at  Cherrvvale,  Kans.,  on  Jul^^  4,  1905,  an^ 
the  people  of  that  vicinity  celebrated  the  Fourth  of  July  at  the  refinery, 
the  oration  being  delivered  by  Hon.  Patrick  C.  Coney,  then  department 
commander  of  the  Grand  Army  of  the  Republic  for  the  State  of  Kan- 
sas, in  which  oration  he  dedicated  the  properties  of  the  Uncle  Sam  Oil 
Company  to  independence  in  the  oil  tmde. 

That  soon  after  oil  was  put  on  the  market  from  this  first  refinery, 
in  competition  with  the  Standard  Oil  Company',  the  said  H.  H.  Tucker, 
jr.,  manager  of  the  company,  received  a  marked  copy  of  the  said  Oil 
City  Derrick,  in  w^hich  the  statement  was  made  that  the  Uncle  Sam 
Oil  Company  would  be  barred  from  the  mails  as  a  fraud.  Soon  there- 
after charges  were  filed  in  the  Post-Ollice  Department  at  Washington, 
and  the  company  was  notified  thereof  and  required  to  show  cause  why 
a  fraud  order  should  not  issue  against  th(*.  company.  At  this  time  the 
company  had  not  acciuircd  its  tank  cars  and  was  conducting  its  oil 
business  })y  shipment  in  barrels  and  receiving  its  orders  for  oil  and 
remittances  for  oil  ])y  mail,  and  a  fraud  order  preventing  the  company 
from  using  the  mails  would  shut  oft'  all  orders  for  oil  and  remittances 
for  oil,  as  well  as  remittances  for  the  sale  of  stock,  through  which  the 
comj)any  expected  to  erect  and  ac(|uirc  the  other  necessary  properties 
for  the  proper  conduct  of  its  proposed  business. 

The  said  II.  II.  Tucker,  jr.,  whim  said  notice  was  received,  had  had 
no  experience  in  the  practice*  in  the  Posl-Ollice  Department,  and  while 
he  knew  that  the  charges  of  fraud  were  untrue,  lie  did  not  know  what 
steps  to  take  to  satisfy  the  DepartmcMit  of  the  good  faith  and  honesty 
of  the  dealings  of  the  company  with  the  i)ul)li(*.  He  accordingly  calltnl 
upon  Congressman  P.  P.  Camphidl.  at  Pittsburg,  Kans.^  who  wa** 
tli(»,  Keprescntative  in  (J()ngn\-^s  from  the  Third  (Congressional  district 
of  Kansas,  in  which  the  first  relincMy  was  located,  and  asked  Congress- 
man Camp})ell  for  advice  in  the  mattiM*.  Congressman  CamplK?ll 
advised  him  to  employ  Mr.  D.  W  Mulvane,  of  Topc^ka,  Kans.,  the 
Kepuhlican  national  committeeman  for  Kansas,  and  wrote  out  a  tele- 
gram to  Mr.  Mulvane  asking  him  to  meet  the  said  II.  H.  Tucker,  jr.. 
the  next  day  at  Cherry  vale,  Kans.,  for  consultation.  This  was  on  the 
7th  day  of  }sovember,  ltH)r). 

Aft(M-  scmding  the  tehigram  the  said  II.  II.  Tucker,  jv.,  stiirted  to 
return  to  Cherrvvale.  \mt  wws  cA^ivV^kc^w  wt  Uu»  d<j\;>ot  })\  Congressman 
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Campbell,  who  informed  him  that  he  had  just  talked  with  Mr.  Mid- 
vane  over  the  telephone,  and  that  Mr.  Mulvane  was  just  starting  for 
Washington  on  other  matters  and  would  meet  him  tne  next  morning 
at  the  Southern  Hotel,  in  St.  Louis,  Mo.  Accordingly  Mr.  Tucker 
went  to  St.  Louis  and  met  Mr.  Mulvane  and  explained  to  him  the 
situation.  Mr.  Mulvane  demanded  the  sum  of  $2,500  for  representing 
the  company  before  the  Department.  Mr.  Tucker  considered  the 
amount  exorbitant  and  unjust,  and  that  if  the  Uncle  Sam  Oil  Company 
was  in  fact  a  fraud  which  should  be  barred  from  the  mails,  the  said 
D.  W.  Mulvane,  national  committeeman  of  the  Republican  party  for  the 
State  of  Kansas,  ought  not  to  appear  before  the  Department  to  pre- 
vent the  issuance  of  a  fraud  order,  but  that  if  the  Uncle  Sam  Oil  Com- 
pany was  in  fact  a  legitimate  business  entei-prise  struggling  to  acquire 
a  position  whereby  it  could  successfully  produce,  retine,  and  market 
oil  in  competition  with  the  Standard  Oil  Cbmpany,  that  Mr.  Mulvane, 
as  national  committeeman  for  Kansas,  inasmuch  as  he  was  going  to 
Washington  on  other  business,  ought  not  to  burden  the  company  by 
such  a  charge  and  could  well  aiford  to  explain  to  the  Department  the 
fi^ood  faith  of  the  proposition  free  of  any  charge,  to  encourage  the 
development  of  a  legitimate  enterprise  seeking  to  do  business  in  Kan- 
sas as  a  competitor  of  the  Standard  Oil  Company. 

Mr.  Tucker  realized,  however,  that  but  one  of  three  refineries  was 
completed,  but  a  small  part  of  the  pipe  line  was  purchased,  and  that 
the  issuance  of  a  fraud  order  would  mean  absolute  ruin  to  the  enter- 
prise, and  believing  that  the  said  D.  W.  Mulvane,  on  account  of  the 
prominent  position  he  occupied,  would  be  listened  to  by  the  Depart- 
ment and  that  he  could  satisfy  the  Department  of  the  good  faith  and 
honesty  of  the  company,  consented  to  said  charge  of  $2,500  and  agreed 
to  return  to  Cherry  vale  and  to  send  to  Mr.  Mulvane  a  draft  for  $2,50.0 
at  Washington,  D.  C.  He  accordingly  returned  to  Cherryvale  and 
found  that  the  funds  of  the  company  were  low  on  account  of  the  com- 
pany having  crowded  the  construction  work  of  the  properties  as  fast 
as  possible,  and  he  procured  three  drafts  from  the  three  banks  at 
Cherryvale,  Kans.,  one  for  $300,  one  for  $500,  and  one  for  $1,700, 
aggregating  $2,500,  and  indorsed  them  payable  to  D.  W.  Mulvane  and 
sent  them  to  him  at  Washington  and  never  received  any  receipt  for 
the  same  or  any  acknowledgment  of  the  payment,  but  has  procured 
the  original  drafts,  bearing  the  indorsements  of  said  D.  W.  Mulvane, 
showing  that  he  received  and  cashed  the  same. 

That  soon  thereafter  said  H.  H.  Tucker,  jr.,  appeared  in  Washing- 
ton, with  the  books  of  the  company  and  the  bank  books  and  canceled 
bank  checks,  prepared  to  show  that  every  dollar  received  upon  stock  sub- 
scriptions or  in  any  other  manner  had  been  deposited  in  a  bank  on  the 
date  of  reception,  and  that  cvorv  dollar  paid  out  for  the  company  had 
been  paid  out  on  a  bank  cheek  and  expended  in  good  faith  in  the 
interest  of  the  company,  and  that  there  was  no  f  iniud  in  the  transactions 
of  the  company.  No  fraud  order  was  issued  at  that  time.  The  com- 
pany, however,  was  constiintly  attacked  ))y  the  same  newspapers  above 
referred  to  and  suffered  great  annovance  and  great  inconvenience 
through  discrimination  by  the  railroaas  in  the  shipments  of  its  oil  and 
the  handling  of  its  tank  cars.  The  company,  however,  went  on  sell- 
ing its  stock  to  the  public,  and  by  September,  1906,  it  had  comol^tsA 
its  refinery  at  Atchison,  Kans.,  on  the  Miaaovxn  &X.\^t.    'WvaX.^\^x^ 
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afterwards,  when  it  placed  oil  on  the  market  from  the  Atchison  refinery 
in  competition  with  the  Standard  Oil  Company,  there  was  a  rumor 
current  that  the  Post-OfEce  Department  was  about  to  issue  a  fraud 
order  against  the  company,  but  no  fraud  order  was  issued  at  that  time. 

The  company  went  on  selling  its  stock,  and  by  the  1st  of  April, 
1907,  it  had  almost  completed  its  refinery  at  Tulsa,  on  the  Arkansas 
River.  It  had  completed  141  miles  of  its  proposed  pipe  line.  It  had 
84  tank  cars.  It  had  almost  completed  68  distributing  stations,  35  of 
them  completed  and  in  opjeration,  at  which  it  was  selling  a  good  quality 
of  refined  oil  in  competition  with  the  Standard  Oil  Company,  and  by 
such  competition  it  had  reduced  the  price  of  refined  oil  to  the  retail 
dealers  in  Kansas  from  14  cents  per  gallon — the  price  theretofore 
maintained  by  the  Standard  Oil  Company — to  7  cents  per  gallon,  under 
the  laws  of  Kansas  requiring  the  oil  to  be  sold  at  the  same  price  in  all 
parts  of  the  State,  freight  rates  considered,  and  had  thus  forced  a  loa 
to  the  Standard  Oil  Company  and  a  saving  to  the  people  in  the  State 
of  Kansas  alone  of  about  $2,000,000  per  year  on  account  of  the  reduc- 
tion in  price  of  refined  oils  in  said  State,  and  said  Uncle  SsLin  Oil  Com- 
pany was  rapidly  progressing  and  advertising  its  intention  to  make 
like  reductions  in  the  price  of  refined  oil  in  the  States  of  Nebraska, 
Iowa,  Missouri,  Arkansas,  and  the  Territory  of  Oklahoma  and  Indian 
Territory,  and  in  other  States  as  fast  as  its  means  would  permit.  It 
was  then  advei-tising  the  fact  that  it  would  issue  and  sell  $5,000,000  of 
its  bonds,  with  which  it  would  complete  and  enlarge  its  three  refineries 
and  pipe  line  and  build  its  wax  plant  and  lubricating  works  and  in- 
crease its  distributing  stations  and  its  oil  wells  and  buv  and  store  for 
treatment  in  said  refineries  at  least  $3,000,000  wortli  of  crude  oil, 
which  the  Standard  Oil  Company  had  forced  down  to  40  cents  a 
barrel.  Said  crude  oil,  when  treated  in  said  refineries  and  wax  plant 
and  lubricating  works,  would  be  worth  more  than  $4  per  barrel,  or 
more  than  ten  times  its  original  cost,  and  if  the  comj)any  could  have 
carried  out  said  proposition  it  could  have  made  a  net  profit,  after  jmy- 
ing  the  bonds  in  full,  of  about  §20,()i}0,000,  and  had  its  properties 
completed,  free  of  debt,  and  on  a  good  dividend-paying  basis. 

In  March,  1907,  the  said  I).  \\ .  Mulvane  visited  Washington  and 
had  a  conversation  with  some  friend  in  the  Post-Oflice  Department  in 
Washington.  About  the  time  of  his  visit  to  Washington  ceilain 
attorneys  at  Topeka,  Kans.,  commenced  writing  letters  to  stock- 
holders of  the  company,  stating  that  their  names  had  been  given  them 
as  dissatisfied  stockholders,  when  in  truth  and  in  fact  said  stockholders 
were  not  dissatisfied;  but  said  letters  from  said  attorneys,  after  making 
to  them  the  armouncement  that  they  were  dissatisfied,  proceeded  to 
give  such  stockholders  many  fals(»>  statements  concerning  the  com|>any 
and  to  try  to  induce  said  stockholdeis  to  commence  some  sort  of  an 
aeticm  against  the  com])any.  About  this  same  date  the  Financial 
World,  published  at  New  York  City,  announced  editorially  that  the 
Uncle  Sam  Oil  Company  was  a  fraud  and  that  the  lid  would  blow  off 
in  a  short  time,  and  one  of  tlie  Topeka  attorneys  wrote  that  there 
would  be  an  explosion  in  about  two  weeks.  About  this  time  I).  R. 
Hite  was  employed  by  the  United  States  district  attorney  for  Kansas, 
or  appointed  by  th(»>  Attorney-General,  to  assist  the  district  attorney 
in  proceedings  proposed  against  the  said  H.  II.  Tucker,  jr.  D.  R. 
Hite  offices  with  said  1>.  ^.  Mw\\«ixv^  vcv  Toyeka.,  Kans.,  or  in  the 
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office  adjoining  Mr.  Mulvane's  office,  with  a  door  connecting  the  two 
offices.  They  use  the  same  telephone  and  are  considered  by  the  peo- 
ple to  be  in  the  same  office.  Harry  J.  Bone,  district  attorney  for 
Kansas,  and  C.  E.  Gault,  the  law  partner  of  said  D.  W.  Mulvane,  are 

? resident  and  vice-president,  respectively,  of  a  business  corporation  in 
'opeka,  Eans. 

On  the  6th  dav  of  April,  1907,  the  said  D.  W.  Mulvane  stated  to 
the  said  H.  H.  Tucker,  jr.,  that  the  district  attorney  was  going  to  try 
to  indict  him  by  the  grand  jury  which  would  meet  on  the  8th  day  of 
April,  1907,  and  suggested  to  the  said  H.  H.  Tucker,  jr.,  that  a 
friendly  receiver  should  be  appointed  for  the  company,  and  that 
that  would  settle  the  matter,  and  suggested  the  selection  of  Samuel  Fitz- 
patrick,  a  member  of  the  Kansas  senate,  as  such  friendly  receiver. 
Said  Samuel  Fitzpatrick  was  on  that  date  an  attorney  for  the  Standard 
Oil  Company,  though  that  fact  was  not  then  known  to  the  said  H.  H. 
Tucker,  jr.  The  said  H.  H.  Tucker,  jr.,  declined  said  proffered 
f  riendlv  receiver,  and  on  the  8th  day  of  April,  1907,  he  was  indicted 
in  the  United  States  district  court  for  the  district  of  Kansas,  charged 
with  having  used  the  mails  in  aid  of  a  scheme  to  defraud  in  the  pro- 
motion of  the  Uncle  Sam  Oil  Company  and  the  conduct  of  its  business. 
The  Post-Office  Department  at  once  directed  the  withholding  of  the 
mail  of  the  Uncle  Sam  Oil  Company,  but  did  not  direct  the  with- 
holding of  the  mail  of  the  said  H.  11.  Tucker,  jr.  The  said  Topeka 
lawyers  who  had  been  writing  letters  trying  to  induce  some  stock- 
holaer  to  commence  action  against  the  company  within  three  days 
after  the  indictment  of  H.  H.  Tucker,  jr.,  filed  a  bill  in  equity  in  the 
circuit  court  of  the  United  States  for  the  district  of  Kansas,  wherein 
H.  L.  Tirrill,  a  citizen  of  the  State  of  Illinois,  was  plaintiff,  and  the 
Uncle  Sam  Oil  Company  and  its  officers  were  respondents,  in  which 
bill  said  indictment  was  largely  copied,  and  a  receiver  asked  for  to 
take  possession  of  the  property ,  books,  and  papers  of  the  company. 

While  the  said  II.  H.  Tucker,  jr.,  was  still  m  the  custody  of  the  mar- 
shal on  the  warrant  on  said  indictment  the  law  firm  of  Karnes,  New  & 
Krauthoff,  of  Kansas  City,  Mo.,  who  for  about  ten  years  had  been  and 
were  collecting  attorneys  for  the  Standard  Oil  Company,  and  when 
said  law  firm  did  not  represent  a  single  stockholder  or  creditor  of  the 
Uncle  Sam  Oil  Company,  volunteered  advice,  stating  that  they  were 
the  representatives  or  a  number  of  stockholders  of  the  Uncle  Sam  Oil 
Company,  and  that  in  their  opinion  the  arrest  of  the  manager,  the 
apphcation  for  a  receiver  in  the  Tirrill  suit,  and  the  stoppage  of  the 
mails  by  the  Post-Office  Department  would  result  in  a  demand  of  the 
stockholders  for  a  reorganization  of  the  company.  Through  confer- 
ences between  the  attorneys  for  the  company  at  that  time  and  said  firm 
of  Karnes,  New  &  Krauthoff  the  officers  oi  the  Uncle  Sam  Oil  Com- 
pany were  advised  to  make  a  pretended  assignment  of  the  property  of 
ttie  company  to  trustees  for  the  benefit  of  the  creditors  and  stock- 
holders, not  for  the  pur^jose  of  transferring  any  property  to  such  trus- 
tees, but  for  the  purpose  of  ena])ling  said  Karnes,  New  6c  Krauthoff  to 
file  a  petition  in  bankrupted}",  charging  the  making  of  said  pretended 
assignment  as  an  act  of  bankniptcy,  so  that  a  receiver  in  bankruptcy 
could  be  appointed  to  hold  possession  of  the  property  while  the  stock- 
holders were  reorganizing.  Said  pretended  assignment  was  madft'^VJci.- 
out  any  vote  of  the  directors  or  stockholders^andrnWiOM^i^^^  -^xxt^ftfeft 
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or  intent  to  transfer  a  single  dollar's  worth  of  property,  and  no  prop- 
erty was  delivered  to  said  pretended  trustees  on  said  pretended 
assignment. 

Immediately  on  the  execution  of  said  pretended  assignment  the  said 
firm  of  Karnes,  New  &  Krauthoflf  borrowed  <J2,500  of  tne  bonds  of  the 
company  belonging  to  said  H.  H.  Tucker,  jr.,  which  bonds  were  pay- 
able to  bearer,  ancf  then  tiled  the  petition  in  bankruptcy  in  behalf  of 
three  law  clerks  in  their  office,  whom  they  alleged  were  the  owners  of 
said  bonds  and  bona  tide  creditors  of  the  company  thereon,  and  also 
that  the  company  was  insolvent  and  that  said  pretended  assignment 
was  an  act  of  Imnkruptcy  and  had  said  three  law  clerks  verify  said 
petition  as  true,  and  said  petition  was  filed  in  the  United  States  dis- 
trict court  for  the  district  of  Kansas,  at  Fort  Scott,  Kans.,  on  the  17th 
day  of  April,  1907.  The  said  firm  of  Karnes,  New  &  Krauthoff 
refiled  said  petition,  with  slight  and  immaterial  changes,  at  Topekt, 
Kans.,  which  petition  was  verified  as  true  by  W.  S.  McClintock,  who 
also  signed  said  petition  as  one  of  the  attorneys  for  the  petitioners. 
The  said  officers  of  the  Uncle  Sara  Oil  Companj^  when  they  listened 
to  the  advice  of  said  Karnes,  New  &  Krauthoff,  did  not  know  that 
they  were  then  collecting  attorneys  for  the  Standard  Oil  Company, 
and  upon  discovering^  that  said  firm  were  attorneys  for  the  Standard 
Oil  Company  they  determined  to  have  said  bankruptcy  proceedings 
dismissed  and  to  contest  all  efforts  made  against  the  company,  but 
that  said  firm  of  Karnes,  New  &  Krauthoff  refused  to  consent  to  a 
dismissal  of  said  bankruptcy  proceedings  and  stated  that,  while  they 
would  withdraw  the  proceedings  so  far  as  their  law  clerks  were  cod- 
cerned,  they  would  secure  three  other  petitioners  to  intervene  and 
carry  on  the  litigation,  even  if  the\'^  had  to  go  out  and  buy  claims 
against  the  company  themselves.  In  this  manner  the  officers  of  the 
Uncle  Sam  Oil  Company  were  deceived  and  tricked  into  the  bank- 
ruptcy proceedings,  notwithstanding  the  company  had  property  many 
times  the  value  of  the  amount  of  its  indebtedness  and  none  of  its  debts 
were  pressing  for  payment  and  notwithstanding  its  ability  to  pay  all 
demands  upon  it  in  the  usual  course  of  business. 

The  officers  of  the  company,  upon  discovering  the  manner  in  which 
they  had  been  deceived  into  said  bankruptcy  proceedings,  discharged 
thoir  attorneys  and  employed  other  counsel  and  presented  a  motion  to 
said  bankruptcy  court,  asking  that  said  bankruptcy  proceedings  be 
dismissed,  for  the  reason  that  they  were  a  sham  and  a  fraud  upon  the 
jurisdiction  of  the  court  and  because  the  company  had  not  committed 
an  act  of  bankruptcy.  This  motion  was  lu^ard  by  Judge  John  C 
Pollock,  judge  of  said  court,  on  May  10  and  1 1,  ll>07.  The  said  jud^ 
rendered  a  written  opinion  denying  said  motion,  which  opinion  clearly 
established  the  fact  that  said  judge  was  prejudiced  against  the  Uncle 
Sam  Oil  Company  and  its  officers  to  that  extent  that  the  company 
could  not  secure  a  fair  and  impartial  trial  of  said  bankruptcy-  casewitL 
Judge  John  C.  Pollock  sitting  as  trial  judge.  Thereupon  the  com- 
pany made  an  application  for  a  change  of  trial  judges  and  in  said 
application  set  forth  the  manner  in  which  it  believed  said  judge  had 
Ijecome  pn^judiced  and  th<5  circumstances  showing  his  prejudice. 
Said  application  was  verified  as  true  ))V  the  sjiid  II.  11.  Tucker,  jr.,  as 
general  manager  of  said  comi)any.  Said  application  was  heard  l)efore 
Justice  William  C.  Hook,  circuit  justice  for  the  district  of  Kansas, 
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June  5,  1907,  and  said  Justice  William  C.  Hook,  without  any  com- 
plaint having  been  filed  against  said  H.  H.  Tucker,  jr.,  and  without 
giving  him  any  opportunity  to  know  that  he  was  being  examined  on  a 
charge  of  contempt,  forced  him  to  be  examined  in  his  court  as  a  wit- 
ness against  himself,  and  appointed  Mr.  N.  H.  Loomis,  general  attor- 
ney for  the  Union  Pacific  Railroad  for  Kansas,  as  a  friend  of  the 
oourtj  to  conduct  said  examination,  and  on  the  completion  of  said 
examination  said  Justice  William  C.  Hook  without  any  complaint  for 
contempt  having  been  made  or  filed  against  said  H.  H.  Tucker,  jr., 
and  without  any  evidence  a^nst  him,  and  without  any  evidence  con- 
tradicting the  statements  in  said  application  for  a  change  of  trial 
judges,  peremptorily  sentenced  said  H.  H.  Tucker,  jr..  to  confinement 
in  Qie  county  jail  of  Leavenworth  County,  Kans.,  lor  a  period  of 
three  months,  commencing  on  said  June  5,  1907. 

A  full  report  of  said  proceedings  before  said  Justice  William  C. 
Hook  was  presented  to  tne  President  of  the  United  States,  with  an 
application  for  a  pardon  for  said  H.  H.  Tucker,  jr.,  on  June  11, 1907. 
Said  apolication  for  pardon  and  the  evidence  submitted  showed  that 
said  H.  H.  Tucker,  jr.,  was  guilty  of  no  contempt  of  court  and  that 
he  should  be  promptly  pardoned  by  the  President.  The  President, 
however,  went  upon  his  vacation,  to  be  absent  during  the  entire  period 
of  the  sentence  of  H.  H.  Tucker,  jr.  Thousands  of  citizens  petitioned 
the  President  to  grant  the  pardon  applied  for.  No  action  was  taken 
by  the  President  until  counsel  for  the  company  insisted  upon  present- 
ing the  matter  personally  to  the  President,  and  then,  upon  July  27, 
1907,  the  pardon  was  refused,  on  the  ground  that  because  the  court 
was  lenient  to  counsel  for  the  company  was  no  reason  why  said  11.  H. 
Tucker,  jr.,  should  escape.  No  one  had  contended  for  such  proposi- 
tion. The  claim  had  been  made  that  the  record  showed  that  Mr. 
Tucker  was  guilty  of  no  offense  and  was  unjustly  imprisoned  by  an 
angry  judge.  Mr.  Tucker  was  compelled  to  serve  out  the  three 
months  in  said  jail.  His  sentence,  without  complaint,  trial,  or  hear- 
ing worthy  of  the  name,  is  an  outmge  upon  American  civilization. 

The  bankruptcv  case  was  tried  before  a  iury,  with  eJudge  Charles  F. 
Amidon,  United  States  district  judge  for  the  district  of  North  Dakota, 
as  trial  judge.  After  spending  eight  days  in  the  introduction  of  testi- 
mony, and  the  exclusion  of  alltestimony  showing  the  conduct  of  the 
Standard  Oil  Company,  and  the  railroads  leading  up  to  the  arrest  of 
Mr.  Tucker,  and  the  institution  of  the  bankruptcy  and  other  proceed- 
ings. Judge  Amidon  passed  upon  conflicting  testimony  as  to  the  pur- 
pose and  the  manner  in  which  said  pretended  assignment  was  made, 
and  took  the  case  from  the  jury  and  adjudged  the  company  a  banki-upt. 
Said  adjudication  was  erroneous  and  could  have  been  reversed  upon 
writ  of  error,  but  a  receiver  had  been  appointed  by  eludgo  Pollock  and 
was  in  possession  of  all  of  the  property  of  the  company,  its  books  and 
papers,  and  was  hostile  to  the  interests  of  the  company,  was  conducting 
its  business  so  as  to  run  it  into  debt,  and  was  mismanaging  its  affairs 
so  as  to  lose  the  trade  and  good  will  it  had  built  up  and  established. 
The  officers  of  the  company  therefore  determined  to  advise  the  stock- 
holders to  contribute  money  enough  to  pay  off  the  debts  and  expenses 
of  the  bankruptcy  proceedings  and  take  th(».  company''  out  of  court 
rather  than  to  appeal.  The  stockholders  consisted  of  about  9^C^<^^ 
people,  residing  in  almost  every  CongressionaV  d^iitrVcX.  vcv  VXi^  \i\:^XRftL 
States. 
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As  soon  as  these  proceedings  were  commenced  against  the  saidH.  IL 
Tucker,  jr.,  and  the  company,  these  stockholders  were  flooded  with 
letters  from  certain  attorneys,  which  letters  were  filled  with  fake 
statements,  largely  copied  from  said  indictment,  and  advising  the 
stockholders  to  emploj^  them  in  order  to  save  their  investment  m  the 
company.  Only  about  350  out  of  the  9,(X>0  listened  to  such  false 
statements  and  advice,  and  about  100  of  said  350  have  recentlv  with- 
drawn from  said  attorneys  and  taken  their  stand  with  the  loyal  stock- 
holders. Said  stockholders  met  in  a  stockholders'  meeting  duly  called 
September  16, 1907.  After  a  discussion  of  the  affairs  of  the  eompanj 
they  ratified  all  the  acts  of  the  officers  of  the  company  from  its  oigan- 
ization  down  to  that  date  and  enlarged  the  board  of  directors  from 
3  to  21  members,  elected  21  competent  men,  residing  in  the  varioiu 
States,  as  directors,  19  of  whom  have  qualified  bv  taKing  the  oath  to 
faithfully  discharge  the  duties  of  directors  and  are  managing  the 
affairs  of  the  company,  except  those  touching  the  property  of  the 
company  in  the  hands  of  the  bankruptcy  court.  Said  stockholder 
also  passed  a  resolution  levying  an  assessment  of  4  cents  per  share  on 
each  share  of  the  capital  stock  of  the  company  outstanaing  for  the 
purpose  of  paying  the  debts  of  the  company,  the  costs  of  tne  bank- 
ruptcy proceeding,  and  completing  the  unfinished  properties  of  the 
company  and  putting  them  on  a  good  dividend-paying  basis.  The 
stockholders  have  paid  into  the  treasury  of  the  company  since  the 
bankruptcy  proceedings  commenced  money  enough  to  pay  the  debts 
of  the  compainy,  the  expenses  of  the  bankrupt^*y  proceeding,  and  are 

gaying  in  the  balance  of  said  assessment  to  complete  the  propertie& 
aid  company  will  be  taken  out  of  the  bankruptcy  court  as  soon  as  a 
decision  can  be  made  on  some  unimportant  matters  appealed  from  the 
referee  to  the  court,  which  will  probably  be  done  witnin  the  coming 
month. 

All  of  the  attorneys  interested  in  ])ringing  the  bankruptcy  proceed- 
ings joined  the  n^ceiver  appointed  b}^  Judge  Pollock  in  an  effort  to 
secure  the  election  of  said  receiver  as  trustee  in  bankruptcy,  but  at 
the  suggestion  of  said  II.  II.  Tucker,  jr.,  the  creditors  elected  as  .such 
trustee  Hon.  Peter  W.  (loebel,  president  of  the  Commercial  National 
Bank  of  Kansas  City,  Kans.,  ana  he  has  been  in  charge  of  the  proper- 
ties since  November  8, 19()7,  and  although  without  the  necessary  means 
to  conduct  the  ))usiness  he  has  operated  the  Cherry  vale  retinerv  at  one- 
quai'ter  of  its  capacit}^  from  December,  liH)7,  to  April  1,  1908,  at  a 
profit  of  over  ^20, 000.  His  superintendent  and  general  manager,  Mr. 
James  A.  Fleming,  an  oil  man  of  forty  years' experience,  stjites  that  the 
refineries  of  the  company,  operated  to  their  full  capacity  of  l,50o  Iwr- 
rels  per  day,  will  earn  a  profit  of  practically  $2r)0,000  per  ^ear  with- 
out the  wax  plant  and  with  the  pipe  line  uncompleted,  and  that  with 
the  wax  plant  and  pipe  line  completed  the  properties  of  the  company 
will  earn  a  profit  of  substantially  ^1,000,000  per  year.  The  appiiusers 
appointed  by  the  referee  in  bankruptcy  appraised  the  property  of  the 
company,  after  it  had  been  in  the  hands  of  the  receiver  for  a  period  of 
seven  montlis,  at  $r)25, 018.50,  and  one  of  the  appraisers,  Mr.  James  A. 
Fleming,  above  referred  to,  has  stated  under  oath  that  the  properties 
are  worth  to  the  company  at  least  ^200,000  more  than  the  amount  of 
the  appraisement.  In  the  l)ankruptcy  ])r()ceedings  the  said  attorneys, 
re(*eiver,  and  referee  tiled  claims  foi*  over  §8;"), 000  for  their  services  for 
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the  company  during  a  period  of  about  seven  months.  These  claims 
were  reduced  by  Judge  Amidon,  sitting  as  judge  of  said  court,  but  the 
amount  finally  allowed  was  a  wholly  unnecessary  expense  to  said  com- 
pany, and  the  payment  thereof  out  of  the  property  of  the  company 
was  a  violation  of  the  property  rights  of  said  company. 

The  indictment  secured  against  said  H.  H.  Tucker,  jr.,  on  the  8th  day 
of  April,  1907,  was  heara  December  6,  1907,  upon  demurrer,  and 
tludge  David  P.  Dyer,  of  the  eastern  district  of  Missouri,  sitting  as 
the  trial  judge,  sustained  the  demurrer  to  said  indictment.  Said 
Judge  Dyer  at  the  same  time,  sitting  as  judge  of  the  United  States 
circuit  court  for  the  district  of  Kansas,  sustained  a  demurrer  to  the 
bill  in  equity  in  the  case  of  Tirrill  against  the  company.  Thereupon 
the  district  attorney  fop  Kansas  secured  the  reindictment  of  the  said 
H.  II.  Tucker,  jr.,  and  said  second  indictment  was  heard  upon  demur- 
rer before  Judge  Amidon  on  the  20th  day  of  April,  1908,  and  said 
demurrer  sustained.  Thereupon  the  said  district  attorney  procured  a 
third  indictment  against  said  H.  H.  Tucker,  jr.,  on  April  23,  1908, 
charging  substantially  the  same  offenses  attempted  to  be  charged  in 
the  first  and  second  indictments.  This  indictment  was  tried  before 
Judge  Amidon  by  a  jur}-  at  Topeka.  The  trial  commenced  on  the 
24th  day  of  April  and  ended  on  the  6th  day  of  May,  during  which 
every  feature  of  the  organization,  promotion,  and  conduct  of  the  busi- 
ness of  the  Uncle  Sam  Oil  Company  by  said  H.  H.  Tucker,  jr.,  was 
thoroughly  investigated,  and  the  nonesty  and  innocence  of  said  H.  II. 
Tucker,  jr.,  of  any  fraud  was  thoroughly  established,  and  the  jury 
promptly  returned  a  verdict  of  not  guilty. 

March  26,  1908,  when  the  Post-Office  Department  at  Washington 
learned  that  the  stockholders  of  the  company  had  paid  in  to  H.  H. 
Tucker,  jr.,  as  treasurer,  enough  money  to  pay  off  the  debts  of  the 
company  and  the  expenses  of  the  bankruptcy  suit  and  take  the  com- 
pany out  of  bankruptc3%  and  that  they  were  continuing  to  make  said 
payments  for  the  purpose  of  completing  the  properties  and  placing 
them  on  a  good  dividend-paying  basis,  the  said  Post-Office  Depart 
ment  issued  a  fraud  order  against  said  H.  H.  Tucker,  jr.,  of  Kansas 
City,  Kans.,  preventing  him  from  receiving  any  mail  at  said  office  and 

Ereventing  all  of  said  stockholders  from  communicating  in  any  manner 
y  mail  with  said  officer  and  company;  that  said  fraud  order  was 
issued,  based  upon  a  report  made  to  the  Postmaster- General  by  R.  P. 
Goodwin,  Assistant  Attorney-General  for  the  Post-Office  Department; 
that  said  report  was  untrue  and  incorrect  and  wholly  unsuppoi-ted 
bv  the  testimony  offered  before  said  R.  P.  Goodwin,  and  clearly  dis- 
closes a  desire  upon  the  part  of  said  R.  P.  Goodwin  to  mislead  and 
deceive  the  Postmaster-General  into  the  issuance  of  said  fraud  order 
in  violation  of  the  rights  of  said  H.  H.  Tucker,  jr.,  and  said  Uncle 
Sam  Oil  Company;  and  said  Post-Office  Department  has  printed  said 
report  and  is  mailing  the  same  to  the  stockholders  of  said  company  in 
an  apparent  effort  to  induce  them  to  refuse  to  contribute  the  neces- 
sary means  to  complete  the  properties  of  the  company  and  place  them 
on  a  good  dividend-paying  basis.  And  notwithstanaing  the  fact  that 
the  jury  trial  in  the  federal  court  established  the  honesty  and  inno- 
cence of  said  H.  H.  Tucker,  jr.,  said  Post-Office  Department  is  neg- 
lecting to  rescind  or  revoke  said  fraud  order,  to  the  great  \tv\\vt^  ^\ 
said  company. 


n 


TJNOLE   SAM   OIL    COMPANY , 


The  said  Uncle  Sam  Oil  Company  most  humbly  prays  that  the  oofr 
duct  of  the  Post-Office  Departmentand  of  other  Federal  ofBoers  touch- 
liig  the  litigation  and  aif airs  of  the  compaoy  be  iDveatigated  tn  Euch 
nm^ner  aa  your  honorable  body  may  determine,  to  the  end  tlmt  sach 
outmges  and  injaHtices  as  have*been  pei'petrateKl  upon  this  compao? 
may  l^e  fully  disclosed  and  the  persons  responsible  therefor  removed 
from  office  or  properly  punished  for  their  nii.^conduct  in  office,  and 
the  laws  ^Q  amended  m  to  prevent  such  injustices  in  the  future. 

Tre  Cnclb  Sam  Om  Comfakt^ 
By  Jamais  M.  I^qkrsoli^  Pr^mdemk 

AliBEET  L*   WlLSOK^ 

Cbunael  for  Unde  Sam  Oil  Oompof^/ 


O 


60th  Ck>NOBES8, )  SENATE.  j  DocuMEirr 

1st  Session.      )  \   No.  605. 


PAPERS  RELATING  TO  ENROLLMENT  OF  CITIZENS  OP 
CHOCTAW  AND  CHICKASAW  NATIONS. 


Mr.  Clapp  presented  the  following 

PAPEBS  BELATING  TO  THE  ENBOLLMENT  OF  CITIZENS  OF  THE 
CHOCTAW  AKD  CHICEJLSAW  NATIONS. 


May  21, 1908.— Ordered  to  be  printed. 


Department  op  the  Interior, 

Wasliingtonj  February  21,  1908. 

Sir:  The  Department  has  had  under  consideration  Senate  reso- 
lution No.  69,  submitted  by  you  on  January  24,  1908.  You  ask  for 
report  thereon,  including  any  explanatory  matters  that  may  be 
deemed  advisable. 

A  copy  of  the  resolution  has  been  forwarded  to  the  Commissioner 
to  the  Five  Qvilized  Tribes  at  Muskogee,  Okla.,  with  instructions  to 
report  on  such  of  the  para^aphs  thereof  as  more  particularly  relate 
to  the  work  of  the  Commissioner,  and  when  response  is  received  from 
him^  full  report  will  be  made  by  the  Department  covering  the  infor- 
mation furnished  by  him  and  that  which  is  requested  from  the  records 
of  the  Department.  However,  I  take  this  opportunity  of  reporting 
in  advance  regarding  Paragraphs  I,  IV,  VI.  ana  VlII  of  the  resolution. 

The  rolls  of  Choctaw  Indians,  or  schedules  of  such  Indians,  in  effect 
and  having  the  force  of  rolls  that  are  in  the  possession  of  the  Depart- 
ment are  as  follows: 

(1)  Register  of  Choctaw  Indians  claiming  lands  under  the  various 
provisions  of  the  Choctaw  treaty  of  1830  and  the  supplement  thereto, 
prepared  by  F.  W.  Armstrong  in  1831.  This  register  has  been 
printed  and  is  generally  known  as  Armstrong's  Register.  It  appears 
in  Volume  VII  (public  lands)  American  State  Papers,  pa^es  38  to 
122,  inclusive,  maldng  an  aggregate  of  85  pages.  If  printed  m  brevier 
type  on  pages  of  the  size  of  ordinary  Government  reports  of  the 
present  day,  it  would  make  the  same  number  of  pages. 

(2)  In  1831,  after  the  Choctaw  lands  had  been  surveyed,  George 
W.  Martin  was  sent  to  the  ceded  Choctaw  country  in  Mississippi  to 
make  a  record  of  those  Choctaw  who  claimed  land  imder  the  treaty 
and  supplement,  and  of  the  description  by  Government  survey  of 
the  lands  claimed.  He  was  engaged  in  this  business  until  the  year 
1836,  and  his  report  is  generally  known  as  Martin's  Register,  It 
also  has  been  printed  by  the  Government  and  coxiSAsX,^  o\  ^'^  ^%:^5i» 
of  the  usual  size  of  Government  reports,  pr\iited\xi\>x«TVfit  X.'^fi^* 


(3)  Iminefl lately  after  the  ratiiication  of  the  treaty  of  IS30  tlie 
Choctaw  Indians  began  to  coni plain  that  the  tigent  had  refused  to 
make  rt»cord  of  the  desire  of  many  of  their  number  to  remain  east  of 
the  Mississippi  and  reap  the  benefits  of  the  fourteen tii  article  of  that 
treaty.  The  proofs  submitted  to  the  War  Department  regarding  the 
allegations  of  misconduct  on  the  part  of  the  agent  were  so  convincing 
that  Congress  passed  an  act,  approved  March  3,  1S37  (5  Stat.  L*,  180), 
providing  for  the  appointment  of  commissioners  to  adjust  the  claims 
to  land  under  the  fourteenth  article  of  the  treaty,  ^The  time  for 
which  these  commissioners  were  appointed  having  expired  before  the 
work  was  completed,  Congress  pa.ssed  a  further  act,  approved  Au^sl 
23,  1842  (5  Stat,  L,,  513),  providing  for  the  satisfaction  of  the  clauns 
arl^iing  under  the  fourteenth  and  nmeteenth  articles  of  the  Choctaw 
treaty.  Both  of  these  acts  provided  for  the  issuance  ot  scrip  in  lieu 
of  the  land  which  the  Indians  had  lost  in  consequence  of  the  misooin 
duct  of  the  agent  or  through  oth^r  causes  over  which  they  had  tii> 
control.  Reports  of  these  comntissions  were  forwarded  at"  different 
times  and  acted  on  by  the  Departmcntj  on  the  basis  of  which  action 
scrip  was  issued.  TKe  records  concerning  the  cases  tried  by  the 
commissions  have  been  printed  and  comprise  248  pages  of  GoveiD- 
ment  report  size,  printed  in  brevier  type. 

(4)  The  general  emigration  of  the  Choc  taws  under  the  treaty  was 
begun  in  1831  and  ended  early  in  1833.  However,  as  years  went  on. 
Congress  appropriated  funds  for  the  removal  of  those  remaining  East, 
and  the  emigration  of  the  Indians  was  almost  constantly  in  process 
until  January,  1855,  when  it  was  discontinued.  The  records  of  the 
Indians  transported  West  by  the  Government  during  all  these  yewi 
are  in  the  Indian  Oflice  and  consist  of  161  written  pages,  which  it  i» 
estimated  would  makf  53  printed  pages  of  the  size  above  mentioned 

(5)  Only  half  the  scrip  to  wluch  the  Indians  were  entitled  was 
delivered  to  them.  Some  of  it  was  delivered  west  of  the  Mississippi 
and  some  east.  The  schedules  showing  these  deliveries  coot&ia 
important  genealogical  infonnation  and  for  that  reason  their  printiog 
would  be  desirable  in  connection  with  the  other  schedules.  Howev^, 
very  little  credit  can  be  given  to  the  schedule  compiled  by  J.  H* 
Bowman,  who  delivered  the  scrip  east  of  the  Mississippi  Rivera 
because  he  was  charfred  with  various  frauds  in  its  deliverv,  and  th» 
information  contained  in  the  defjartmental  records  is  of  suefi  a  charafi- 
ter  as  to  justify  the  strong  suspicion  that  he  allowed  white  men  who 
desired  to  secure  the  scrip  to  brmg  before  him  Indians  who  impersoD- 
ated  the  real  owners  and  secured  the  certificates.  These  scnedules 
consist  of  135  pages,  which,  if  printed  in  brevier,  would  probably 
make  45  paojes. 

(6)  In  1855,  Douglas  H.  Cooper,  the  agent  of  the  Choctaws  West, 
was  directed  to  go  to  the  Choctaw  country  in  Mississippi,  Louisiana, 
and  Alabama  and  make  a  census  of  those  members  or  the  tribe  still 
remaining  in  those  States.  Mr.  Cooper  visited  the  Choctaw  countiy 
and  made  a  roll,  but  from  what  the  Indian  OflBce  has  learned  since 
concerning  these  Indians,  it  is  evident  that  his  roll  was  very  incom- 
plete. However,  it  is  good  for  what  it  contains.  If  printed  it  would 
make  not  to  exceed  3  pages. 

(7)  In  1856  the  tribal  authorities  of  the  Choctaw  Nation  presented 
schedules  of  claims  made  by  md\V\A\v%.\  civVvi.eT^  of  the  nation  for  the 
expense  of  self -emigration  and  lot  \o^^e^  ol  ^to^xXrj  y[i^\^«qx\a  tbi 
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removal.    These  schedules  consist  of  113  pages,  and  if  printed  in 
brevier  would  probably  make  37  paffes. 
The  rolls  of  Chickasaws  are  as  roffows: 

(1)  The  emigration  muster  rolls,  compiled  in  1837  by  A.  M.  M. 
Upshaw,  consisting  of  35  pages,  which  if  printed  would  make  probably 
12  Dages. 

(2)  The  census  made  in  1839  by  A.  M.  M.  Upshaw,  consisting  of 
45  pages,  which  if  printed  in  brevier  would  make  probably  15  pages. 

(3)  Book  No.  13,  covering  reservation  claims  of  the  heads  of 
Chickasaw  families,  consisting  of  147  pages,  which  if  printed  in  brevier 
would  make  probably  49  pages. 

Copies  of  tne  papers  covered  by  paragraphs  IV,  VI,  and  VIII  are 
inclosed. 

Respectfully, 

James  Rudolph  Garfield, 

Secretary. 
Hon.  Moses  E.  Clapp, 

Chairman  Committee  on  Indian  Affairs^ 

I  TJmted  States  Senate* 


Department  of  the  Interior, 

Washington,  February  26 y  1908. 

Sm:  On  January  28,  1908,  the  Department  forwarded  to  the  Com- 
missioner to  the  Five  Civilized  Tribes  copy  of  Senate  Resolution 
No.  69,  calling  for  certain  information  and  records  relating  to  the 
enrollment  of  citizens  of  the  Choctaw  and  Chickasaw  nations. 

The  Department  has  received  report,  of  the  10th  instant,  from 
J.  G.  Wright,  Commissioner  to  the  Five  Civilized  Tribes,  covering  all 
paragraph  of  the  resolution  except  Nos.  1,  4,  6,  and  8,  which  have 
been  covered  by  separate  report  from  the  Department. 

On  pages  3,  4,  and  5  of  Commissioner  Wright's  report  information 
is  riven  relating  to  various  rolls  and  schedules  of  Choctaw  citizens 
and  freedmen,  and  the  names  of  coimties  to  which  each  roll  or  sched- 
ule refers  are  given;  but  nowhere  in  the  report  is  there  furnished  a 
complete  list  of  the  tribal  coimties  of  the  Choctaw  Nation. 

The  Department  believes  that  the  following  list  covers  all  the  tribal 
counties:  Atoka,  Blue,  Boktuklo,  Cedar,  Eagle,  Gaines,  Jacks  Fork, 
Jackson,  Kiamitia,  Nashoba,  Red  River,  Sans  Bois,  Skullyville,  Sugar 
Loaf,  Tobucksy,  Towson,  and  Wade. 

By  comparison  of  the  information  concemin|^  the  1885  roll  it  will 
be  seen  that  it  does  not  contain  the  names  of  citizens  located  in  Jack- 
son County.  The  1893  roll  covers  all  the  counties.  The  memoran- 
dum rolls  of  citizens  by  blood  used  in  the  compilation  of  the  census 
roll  of  1896  do  not  contain  the  names  of  the  Indians  in  Gaines,  Nash- 
oba, Sans  Bois,  Tobucksy,  or  Wade  counties.  The  memorandum  rolls 
of  intermarried  whites  do  not  contain  the  names  of  the  intermarried 
citizens  in  Cedar,  Gaines,  or  Sans  Bois  counties.  The  memorandum 
rolls  of  freedmen  fail  to  contain  the  names  of  those  located  in  Atoka, 
Blue,  Cedar,  Gaines,  Jacks  Fork,  Nashoba,  Sans  Bois,  Sugar  Loaf,  or 
Tobucksy  counties. 

Commissioner  Wright's  report  was  made  mWv  T^let^wo,^  \.<2k  ^^^ 
period  from  1880  to  WOO,  although  the  caW  ol  Wi^S>eMX^c.Q>N^^i^'<^^ 
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period  from  1830  to  1890,  but  he  did  ^ve  information  conoeming 
the  Chickasaw  roll  of  1878.  However,  it  is  the  information  of  the 
Department  that  aside  from  the  Chickasaw  roll  of  1878  the  Commis- 
sion, and  its  successor,  the  Commissioner,  had  no  rolls  antedating 
the  year  1880. 

Very  respectfully,  Frank  Pierce, 

Acting  Secretary. 
Hon.  Moses  E.  Clapp, 

Chairman  of  Committee  on  Indian  Affairs, 

United  States  Senate. 


Department  of  the  Interior, 
Commissioner  to  the  Five  Civilized  Tribes, 

Miiskogee,  Okla.,  February  10,  1908. 

Sm:  Receipt  is  hereby  acknowledged  of  Indian  Office  letter  of  Janu- 
ary 28,  1908,  inclosing  a  copy  of  Senate  resolution  No.  69  (60th 
Cong.,  1st  sess.),  calling  on  the  Secretary  of  the  Interior  for  certain 
information  and  records  relating  to  the  enrollment  of  citizens  of  the 
Choctaw  and  Chickasaw  nations.  The  call  is  divided  imder  sixteen 
heads,  and  the  most  of  these  items  relate  to  records  in  the  possession 
of  this  office  and  business  transacted  by  the  Commission  to  the  Five 
Civilized  Tribes,  and  it  is  stated  that  it  will  therefore  be  necessary 
that  this  office  respond  to  all  parts  of  the  call  except  paragraphs  Nos. 
1,  4,  6,  and  8. 

In  giving  the  list  of  the  rolls  that  are  in  the  possession  of  this  oflSce 
that  were  used  by  the  Commission  and  the  Commissioner  to  the 
Five  Civilized  Tribes  in  enrolling  citizens  and  freedmen  of  the  Choc- 
taw and  Chickasaw  nations,  it  is  desired  that  there  be  riven  a  com- 
plete description  of  each  roll,  including  the  size  of  the  page,  the 
number  of  names  or  lines  on  each  page,  and  the  number  of  pajes, 
together  with  an  estimate  of  the  number  of  pages  it  would  make  if 
printed  in  brevier. 

Inasmuch  as  it  is  necessary  that  this  information  be  furnished  at 
as  early  a  date  as  possible,  this  ofiice  is  requested  to  make  it  special. 

In  compliance  with  the  above  instructions,  I  have  the  honor  to 
submit  the  following  report  with  reference  to  the  several  items 
embodied  in  Senate  resolution  No.  69,  to  which  tliis  office  is  directed 
to  respond: 

II.  A  list  of  the  rolls  of  Choctaw  and  Chickasaw  Indians  prepared  by  the  officials, 
representatives,  agents,  or  individual  members  of  the  Choctaw  and  Chickasaw  naticns 
from  1880  to  1900,  inclusive,  and  now  in  the  custody  and  ix^ssession  of  the  Depart- 
ment or  any  bureau,  division,  or  commission  thereof  or  thereunder;  the  desiena- 
tion  of  each  roll  and  by  whom  and  in  what  year  or  years  each  of  said  rolls  was  prepared, 
and  the  purpose  for  which  each  of  said  rolls  was  prepared. 

There  are  now  in  the  custody  and  the  possession  of  tlie  Commis- 
sioner to  the  Five  Civilized  Tribes  the  following]:  rolls  and  memoranda 
of  rolls  which  appear  to  have  been  prepared  by  the  officials,  repre- 
sentatives, ajzonts,  or  indivichial  members  of  the  Choctaw  and  Chicka- 
saw nations  from  1880  to  1900,  irichusivc: 

CUOCTAW    NATION. 

The  1885  census  rolls  lor  \\\e  cowwV^.o?^  oi  Wade,  Towson,  Sugar  T^oaf. 
EnfrJe,  Tobncksy,  Blue,  Svvus*  T^vvv^,  \SoV\\\\Ov<^,  ^^0^'a.  ^ci\V,  C^dan 
SkuiJyviJJe,  Gaines,  l^lasVioba, ^eOi m^i.^^ ,  Vsi^AvCwXs^, ^^  ^n.^V'^w.   'XNbst 
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pages  of  these  rolls  are  8  by  14  inches  in  size,  30  lines  to  a  page,  and  the 
rolls  contain  in  all  a  total  of  572  pages,  upon  which  are  listed  the 
names  of  Indians,  whites,  and  freedmen.  The  purpose  for  which  they 
were  prepared  is  not  known  by  this  oflBce. 

The  1893  census  rolls  for  the  counties  of  Jackson,  Eagle,  Tobucksy^ 
Sugar  Loaf,  Towson,  Wade,  Cedar,  Skullyville,  Jacks  Fork,  Boktuklo, 
Sans  Bois,  Kiamitia,  Blue,  Atoka,  Red  River,  Nashoba,  and  Gaines, 
and  also  a  list  of  those  Choctaws  residing  in  the  Chickasaw  district. 
The  pages  of  these  rolls  are  8  by  14  inches  in  size,  15  lines  to  a  page, 
and  the  rolls  contain  in  all  a  total  of  1,627  pages,  upon  whicn  are 
listed  the  names  of  Indians.^  These  rolls  were  prepared  for  the  pur- 
pose of  making  the  leased  district  payment. 

The  1896  census  roll  (No.  1)  for  all  the  tribal  counties  of  the  Choc- 
taw Nation,  arranged  alphabetically.  This  roll  contains  480  pages, 
14  by  20  inches  in  size,  50  lines  to  a  page,  and  there  are  listed  m  this 
roll  the  names  of  18,953  Indians,  wnites,  and  freedmen.  This  roll 
was  prepared  for  the  purpose  of  complying  with  the  act  of  Congress 
approved  Jime  10,  1896  (29  Stats.,  321). 

The  1896  census  roll  (No.  2).  This  roll  is  practically  a  duplicate 
of  the  above  roll,  and  was  not  furnished  this  office  as  an  official  roll. 

Memorandum  rolls,  from  which  the  1896  census  rolls  were  pre- 

Sared,  as  follows:  List  of  the  Indians  for  the  following  counties: 
kullyville,  Atoka,  Jacks  Fork,  Red  River,  Kiamitia,  Towson, 
Su^ar  Loaf,  Cedar,  Jackson,  Eagle,  Boktuklo,  Blue,  and  those 
Chickasaws  residing  in  the  Choctaw  Nation.  List  of  whites  for  the 
following  counties:  Jackson,  Kiamitia,  Tobucksy,  Jacks  Fork, 
Skullyvflle,  Blue,  Wade,  Boktuklo,  Sugar  Loaf,  Eagle,  Nashoba, 
Atoka,  Red  River,  Towson,  and  those  Chickasaws  residing  in  the. 
Choctaw  Nation.  List  of  freedmen  for  the  following  counties: 
Eaele,  Skullyville,  Kiamitia,  Red  River,  Boktuklo,  Wade,  Jackson, 
and  Towson. 

The  pages  of  these  memorandimi  rolls  are  7  by  12  inches  in  size 
and  contam  1,021  pages,  upon  which  are  listed  the  names  of  12,489 
!bidians,  whites,  and  freedmen. 

CJHICKASAW   NATION. 

The  1893  Chickasaw  pay  roll  (No.  1),  in  which  the  names  are  not 
listed  by  counties,  the  pages  of  wliich  are  8  by  12  inches  in  size,  37 
lines  to  a  page,  and  the  names  of  Indians  and  whites  appear  upon  141 
pages  of  tnis  roll.  This  roll  was  prepared  for  the  purpose  of  making 
the  leased  district  payment. 

The  1893  Chickasaw  pay  roll  (No.  2),  in  which  the  names  are  not 
listed  by  counties,  the  pages  of  which  are  8  by  14  inches  in  size,  40 
lines  to  a  page,  and  the  names  of  Indians  and  whites  appear  upon  228 
pages  of  tnis  roll.  This  roll  was  prepared  for  the  purpose  of  making 
the  leased  district  payment. 

The  1893  Chickasaw  May  tubby  roll  (No.  1),  which  is  a  manuscript  roll 
and  in  which  the  names  are  not  listed  by  counties,  the  pages  of  which 
are  8  By  12  inches  in  size,  26  lines  to  a  page,  and  the  names  of  Indians 
and  whites  appear  upon  416  pages  of  this  roll.  This  is  a  roll  of  Indians 
and  whites  of  the  Chickasaw  Nation  residing  in  the  CKo<i\.w«  \s^M\s5^ 
who  received  the  1893  leased  district  paynierL\»  \,o  VJdl^  CXv\d«Asa.>N^* 


ft 
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The  1893  Chiekasaw  Maytubby  roll  (No.  2),  which  is  a  manuscript 
coU  and  in  which  the  names  are  not  lifted  by  counties^  the  pagca 
of  which  are  8  by  12,  22  lines  to  the  page,  and  the  names  of 
Indians  and  whites  aj^ar  upon  5  pages  of  this  roU.  This  is  a  roU 
of  Indians  and  whites  of  the  Chickasaw  Nation  residing  in  the  Choctaw 
Nation  who  received  the  1893  leased  district  pajment  to  the  Chicka- 
saws. 

The  1896  leshatubby  roll,  which  is  a  manuscript  roU  in  which  the 
names  are  not  listed  by  counties,  the  pages  of  which  are  8  by  1 2  inches 
in  size,  22  lines  to  the  page,  and  the  names  of  Indians  and  whites 
appear  upon  5  pages  of  tnis  roll.  This  is  a  roll  of  Indians  and  whites 
oi  the  Chickasaw  Nation  residing  in  the  Choctaw  Nation  who  received 
the  1893  leased  district  payment  to  Chickasaw^, 

The  1896  census  roll  for  the  counties  of  Panola,  Pickens,  Tisho- 
mingo, and  Pontotoc,  and  of  those  Chickasaws  residing  in  the  firsts 
«econa,  and  third  districts  of  the  Choctaw  Nation*  The  pages  of  tliis 
roll  are  8  by  12  inches  in  size  and  contain,  in  all,  97  pages,  upon  which 
are  listed  the  names  of  5,820  Indians  and  whites.  This  roll  was  made 
for  the  purpose  of  complying  with  the  act  of  CoBgrees  approved  June. 
10. 1896  (29  Stats.,  321).  4 

Memorandum  roll  for  the  counties  of  Panokj  Pontotoc,  Tishominguf." 
and  Pickens,  and  of  those  Oiickasaws  residing  in  the  £rst  and  second 
districts  of  the  Choctaw  Nation*  The  pages  of  this  roll  are  14  by  I7 
inches  in  size,  40  lines  to  a  page,  and  the  names  of  Indians  and  whites 
are  listed  upon  123  pages  of  this  roll.  This  memorandum  roll  Aias 
used  bj  the  officials  or  representatives  of  the  Chickasaw  Nation  in 
prepanng  the  1896  census  roll.  y 

FBEEDMEK. 

In  addition  to  the  above  rolls  of  the  Choctaw  and  Chickasaw 
nations  there  has  been  furnished  this  office  a  freedmen  roll  of  three 
volumes  (one  volume  each  for  the  first,  second,  and  third  districts  of 
the  Choctaw  Nation)  of  those  freedmen  who,  in  the  year  1885,  elected 
to  receive  the  $100  payment  and  remove  from  the  Choctaw  Nation. 
The  pages  of  each  volume  are  8  by  14  inches  in  size,  and  the  three 
volumes  contain,  in  all,  105  names. 

One  volume  for  the  first,  second,  and  third  districts  of  the  C!hoctaw 
Nation,  entitled  **  Freedmen  Registration,  Admitted,"  the  pa^es  of 
which  are  8  by  14  inches  in  size,  34  lines  to  a  page,  and  contain,  in  aQ, 
A  total  of  251  pages,  upon  which  are  listed  the  names  of  freedmen. 
None  of  these  three  lists  is  certified  to,  nor  is  there  any  date  showing 
when  said  lists  were  complied,  but  it  is  believed  that  they  were  pre- 
pared in  the  year  1885,  the  date  when  the  lists  of  freedmen  who 
elected  to  receive  the  $100  payment  and  remove  from  the  Choctaw 
Nation  were  prepared. 

In  addition  to  the  rolls  enumerated  above  there  have  been  fur- 
nished this  office,  at  various  times,  a  number  of  miscellaneous  roUs. 
lists,  and  papers  upon  which  appear  names  of  Indians,  whites,  and 
freedmen;  but  it  is  not  shown  that  they  were  prepared  between  the 
years  1880  and  1900,  inclusive. 

The  matter  of  furnishing  an  estimate  of  the  number  of  pages, 
printed  in  brevier  and  of  the  same  size  as  the  page  of  a  Government 
report,  required  to  make  a  pTvnl^di  eo^^  ol  ^x^^^  %sA  T&eisL^T^ndA 
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-of  rolls,  and  the  cost  thereof,  will  be  discussed  at  the  conclusion  of 
this  report. 

III.  Which  of  said  rolls  were  in  the  custody  and  possession  of  the  Commission  to 
the  Five  Civilized  Tribes  and  were  used  by  said  Commission  in  the  preparation  of 
the  "final  citizenship  rolls"  of  the  Choctaw  and  Chickasaw  nations? 

The  following  rolls  were  in  the  custody  and  possession  of  the  Com- 
mission to  the  Five  Civilized  Tribes  and  were  used  bv  this  oliice  in  the 
E reparation  of  the  final  rolls  of  the  Choctaw  and  Chickasaw  nations, 
ein^  the  only  rolls  that  were  considered  as  official: 

Choctaw  Nation. — 1885  census  roll;  1893  leased  district  payment 
roll;  1896  census  roll. 

Chickasaw  Nation, — 1878  annuity  roll;  1893  leased  district  payment 
Toll  (Nos.  1  and  2);  Maytubby  roll  (Nos.  1  and  2);  leshatubby  roll  of 
Chickasaws  residing  in  the  Choctaw  Nation  who  drew  the  leased  dis- 
trict money  as  Chickasaws;  1896  census  roll. 

No  rolls  of  Chickasaw  freedmen  have  ever  been  furnished  the  Com- 
mission or  the  Commissioner  to  the  Five  Civilized  Tribes,  and  this 
ofiice  has  always  been  advised  that  no  rolls  of  the  Chickasaw  freedmen 
have  ever  been  made  under  the  direction  of  the  Chickasaw  tribal 
authorities. 

The  1896  census  roll  of  Choctaw  freedmen  was  used  in  connection 
with  the  enrollment  of  Choctaw  freedmen,  but  all  freedmen  who 
established  that  they  were,  at  an}'^  time,  slaves  of  a  Choctaw  or 
Chickasaw  Indian  or  descendants  of  such  slaves  were  enrolled  without 
reference  to  the  question  of  whether  or  not  their  names  appeared  on 
any  rolls. 

V.  A  copy  of  the  report  of  the  CominiRpion  to  the  Five  Civilized  Tribes,  under 
date  of  January  24,  1903,  in  the  case  of  Bcttio  Lewis,  respecting  the  authenticity  and 
thc^  reliability  of  the  rolls  therein  rrforrc  d  U),  and  which  report  is  particularly  referred 
to  in  the  decision  of  the  Assistant  Attorney-General  in  tiie  case  of  Mary  Elizabeth 
Martin,  rendered  March  24,  1905. 

The  following  is  a  copy,  in  full,  of  the  above  report: 

Muskogee,  Ind.  T.,  Jamwry  24,  190S. 
The  honorable  the  Secretary  op  the  Interior. 

Sir:  Receipt  is  hereby  ac'knowleclp:ed  of  departmental  communication  of  December 
27,  1902  (I.  T.  D.  4703-1902  and  G496-1902),  requesting  attention  to  departmental 
letter  of  October  23,  1902  relative  to  the  application  of  Bettie  Lewis  for  enrollment 
as  a  citizen  of  the  Choctaw  Nation. 

The  matter  was  first  brought  to  the  attention  of  the  Department  in  the  decision  df 
the  Commission,  under  date  of  July  23,  1902,  refusing  the  application  made  by  Bettie 
Lcw^is  for  enrollment  as  a  citizen  by  blood  of  the  Choctaw  Nation.  In  her  testimony 
before  the  Commission  at  Atoka,  Ind.  T.,  June  7,  1900,  Bettie  Lewis  stated  that  Ler 
father,  Butler  McGee,  who  had  then  been  dead  about  fifteen  years,  was,  duiing  his 
lifetime,  a  recognized  citizen  by  blood  of  the  Choctaw  Nation  and  a  resident  of  Jacks 
Fork  County. 

On  August  12, 1902,  the  Department,  upon  the  recommendation  of  the  Acting  Com- 
missioner of  Indian  Affairs  of  August  2,  1902,  requested  the  Commission  to  report 
whether  the  name  of  Butler  McGee,  the  alleged  father  of  Bettie  Lewis,  is  found  on 
any  of  the  tribal  rolls  of  the  Choctaw  Nation. 

In  reply  thereto  the  Commission,  on  August  28, 1902,  advised  the  Department  "that 
the  enrollTTient  of  the  citizens  of  the  Choctaw  and  Chickasaw  nations,  as  now  being 
made  by  this  Commission,  is  upon  the  identification  of  the  applicants  from  the  1893 
leased  district  payment  roll  of  the  Choctaw  and  Cihckasaw  nations  and  the  1896  census 
roll  of  citizens  of  these  two  tribes, "  and  further,  "no  authenticated  rolls  of  the  citizens 
of  the  Choctaw  and  Chickasaw  tribes  have  ever  been  furnished  the  Commission  aa  ^ 
basis  of  enrollment,  nor  have  any  roll  or  rolls  of  the  clUz^iTv^  oi  Wiea^  V«c»  Xt^^'5>  ^■^^'t 
been  adopted  or  confirmed  by  the  national  council  oi  lYve,  CYioeVac^  ^^AAGT^ot  \JaaVi^«- 
latu/e  of  the  Cbickamw  Nation  as  authenticated  roVYs  ul  e\W7.^iT\?^\^v?*  ^sA  VmNX^rj^^ 


8        wsmmsiMsasT  ow  cMocisaw  and  chic  rasa  w  nations. 

''tha  QomsikBioii  Iim  not  m  its  jDonwrion,  not  htm  it  Any  knawkdge  of  any  rol^  of  t^ 
eitiseiiB  of  tlie  Choctaw  and  Chickasaw  nations  made  during  or  prior  to  the  year  1SS5,  ^ 
and  further,  "the  request  has  heretofore  on  several  occasions  been  made  to  the  inM 
anthflrities  el  the  <lK)ctow  and  Quckaaaw  nadons  to  fnnmh  the  Commi^Bioii  villi 
any  and  all  loUs  and  records  of  dliaenship  in  the  ipKisdcseion  of  ihe  twi}  tribee.  but  ve 
have  never  been  fumidied  with  any  roll  or  rolls  el  the  citizens  mwde  prior  to  the  leAsed 
district  payment  roll  of  1893." 

In  rewmn^  on  tbe  oosnmifiolcadoB  ef  the  'CDmmidsiim  of  August  2S,  1902.  ihe 
▲cling  OoBunissieiier  ol  Indian  Afiaiie,  under  date  of  October  21,  1902  (I^nd  alM^ 
19Q2),  after  releiring  to  acts  of  the  national  council  ol  tbe  (:hf>ct&w  Naiton  and  of  xh& 
Chickasaw  legislature,  authorizing  the  preparation  of  toIIb  of  citizensbip,  e:tpre«i» 
the  opinion  tnat  such  tribal  legisuition  ckmy  showa  thai  "there  were  censneeB  pt^ 
pawd  and  regular  rolls  of  dtisenah^  kept,  and  that  the  cnroJlment  of  citissens  was 
<me  of  the  important  functions  of  government  in  the  Ch(ictaw  and  Chlckaaiw  a&ii^ti^ 
lor  many  years;  that  this  beiiuf  true,  these  must  be  nuTnemus  rolb  of  the  cit  i^^.ens  of  th^ 
two  tribes  antedating  the  1803  leased  district  pavment  rolt  of  theie  two  tribes/' 

The  Acting  Conumssioner  of  Indian  Affaiis  fuither  expreases  the  of minion  that  tht 
Omnmi«ri(m  should  be  instructed  to  again  adl  upon  the  executives  of  the  Choctaw  and 
Chickasaw  nations  for  such  rolls  made  prior  to  18&3,  and  In  case  of  failure  upon  their 
part,  to  anpeal  to  the  United  States  court,  in  accordance  with  the  previdon  of  the  act  of 
Congress  of  June  28, 1898. 

Iif  conchidinff  the  Acting  Commiasioner  of  Indian  A  ffairi  states  as  follows: 

''This  Office  nas  examined  and  reported  on  a  large  number  of  cbs^a  o!  appltcanti  for 
enrollment  as  citizens  by  blood  of  the  Choctaw  and  Chickr^'iaw  nations  &nd  recom- 
mended that  the  applicants  be  rejected  for  enrollment  on  the  preBuinption  thai  state- 
ments by  the  Commission  in  those  cases,  of  the  general  cbamcter  of  the  statemenU  b 
the  two  cases  referred  U>  herein,  involved  an  exbaufltive  examination  of  the  rolLi  of 
those  two  nations  and  is  now  surprised  and  disappointed  to  learn  that  it  was  misled  iiito 
believing  that  the  examination  had  been  thorough  and  complete.  In  otb^r  word». 
fliese  recommendations  and  the  action  of  the  Depaitment  thereon  were  bajsed  on  faJie 
premises,  and  many  of  the  condusioDS  reached  may  have  been  coogequently 
erroneous. 

''This  Office,  in  thelightof  the  circumstances  presented,  recommends  that  the  Bettie 
Lewis  case,  and  all  other  rejected  applications  for  citizenship  in  the  Choctaw  and 
Chickasaw  nations  be  held  for  further  consideration  until  the  Cornmisi^ion  i^  in  a  poiri- 
tion  to  make  a  more  thorough  examination  with  reference  to  what  the  Choctaw  and 
Chickasaw  rolls  actually  do  show/' 

This  report  of  the  Acting  Commissioner  of  Indian  Affairs  was  transmitted  by  the 
Department  for  consideration,  report,  and  recommendation  on  October  23, 1902  (I.  T.  D. 
6496-1902). 

The  Conmussion  has  to  report  that  from  the  inception  of  the  work  of  the  enrollment 
of  the  citizens  of  the  Choctaw  and  Chickasaw  nations,  every  possible  effort  has  been 
made  to  obtain  from  the  tribal  authorities  of  these  two  nations  any  roils  of  citizenship 
that  they  might  have  in  their  possession.  The  first  step  taken  in  this  direction  was 
after  the  approval  of  the  Act  of  Congress  on  June  10,  1896,  when  request  was  made  of 
the  principal  chief  of  the  Choctaw  Nation  and  the  governor  of  the  Chickasaw  Nation 
to  furnish  the  Commission  the  last  authenticated  roll  of  citizens  of  these  two  tribes 
made  prior  to  June  10,  1896,  and  all  other  rolls  made  subsequent  thereto,  with  sudi 
copies  of  the  acts  of  legislature  and  the  national  council  of  the  two  nations,  the  judg- 
ments of  citizenship  courts  or  commission  as  may  have  been  rendered  since  the  date 
of  the  last  authenticated  rolls,  admitting  persons  to  citizenship  in  the  Choctaw  and 
Chickasaw  nations,  and  such  other  recoros  and  documents  as  might  be  in  any  manner 
helpful  to  the  Commission  in  making  rolls  of  the  citizens  of  the  two  nations  m  accord- 
ance with  the  acts  of  Congress  of  June  10,  1896,  and  June  7,  1897. 

This  request  was  made  of  the  chief  executives  of  the  two  tribes  in  communications 
under  date  of  June  28,  1897.  In  reply  thereto  the  principal  chief  of  tJ^e  Choctaw 
Nation,  under  date  of  July  10,  1897,  advised  the  Commission: 

*'  It  is  absolutely  impracticable  for  me  to  furnish  a  complete  roll  of  the  Choctaws, 
together  with  all  persons  admitted  after  June  10,  1896.  I  think,  however,  that  I  can 
furnish  your  Commission  names  of  some  parties  that  were  fraudulentlv  admitted,  pro- 
vided that  vou  will  extend  my  time  for  this  work,  say,  about  twenty  days  from  the  2d 
of  August.'* 

The  principal  chief  of  the  Choctaw  Nation,  on  July  17, 1897,  in  reference  to  the  roDs, 
advisea  this  Commission  as  follows: 

**  It  will  be  impossible  for  me  to  furnish  your  Commission  with  the  last  authenticated 
roll  made  prior  to  June  10, 18%,  aa  the  Um^  to  ^tepa-te  the  roll  is  too  brief.  But  the 
last  reviBea  roll,  made  in  accoTdance  "wiWi  a-n  ^e\.  ol  ^ovmoW.  V5^c\^^t»«i  A^^^^^i(A^VuDs  aO 
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the  citizens  of  the  Choctaws  by  blood,  intermarriage,  and  adoption,  and  is  about  com- 

flete  after  about  four  months  of  labor,  and  will  be  furnished  you  at  the  time  requested, 
will  add.  however,  that  the  law  authorizing  this  last  roll,  provided  that  the  principal 
chief  shall  approve  of  and  sign  the  roll  before  it  becomes  the  recognized  rolls  of  the 
citizens  of  the  Choctaw.  But  I  am  satisfied  that  there  are  some  names  on  the  roll  that 
have  been  registered  through  fraud  or  misrepresentation .  I  shall  not  approve  of  it  until 
these  cases  are  investigated.  At  the  proper  time  I  will  furnish  you  a  list  of  these  names 
and  of  the  witnesses.^' 

On  July  30,  1897,  the  principal  chief  advised  the  Commission  of  the  forwarding  by 
express  of  the  revised  roll  of  the  Choctaw  Nation,  containing  the  names  of  the  citizens 
by  blood,  marria^,  or  adoption,  and  in  this  connection  states  as  follows: 

"The  law  requnring  the  taking  of  the  roll  required  it  to  be  approved  by  the  principal 
chief,  but  as  there  are  names  on  the  roll  that  I  am  satisfied  ought  not  to  be  there,  I 
will  not  approve  of  the  rolls  until  these  cases  are  investigated.  1  will  furnish  you  in  a 
few  days  all  the  evidence  I  can  bring  on  these  cases.'' 

Under  date  of  August  13,  1897,  the  Commission  addressed  a  communication  to  the 
principal  chief  of  the  Choctaw  Nation,  requesting  that  he  "inform  u«  the  date  of  your 
last  authenticated  roll,  approved  by  your  national  council,  prior  to  June  10,  1896, 
which  includes  the  names  of  intermarried  citizens  as  well  as  citizens  by  blood.  It 
will  be  necessary  for  us  to  have  that  roll,  and  every  other  roll  made  since  that  time, 
to  enable  us  to  comply  with  the  law  under  which  we  are  to  make  rolls.'' 

In  reply  to  this  communication,  on  August  17,  1897,  the  principal  chief  of  the 
Choctaw  Nation  advised  the  Conmussion  as  follows: 

"I  wish  to  inform  you  that  there  was  no  roll  of  intermarried  citizens  made  prior  to 
June,  1896. 

"The  revised  rolls  which  I  recently  furnished  your  commission  is  the  only  roll  made 
by  this  nation  that  contains  the  names  of  intermarried  citizens." 

The  governor  of  the  Chickasaw  Nation,  on  July  22, 1897,  in  reply  to  our  request  of 
June  28,  1897,  advised  the  Commission  as  follows: 

"We  have  only  one  authenticated  roll  of  citizens,  and  that  is  the  one  approved  by 
the  legislature  in  1896;"  and  on  December  27,  1897,  the  governor  of  the  Chickasaw 
Nation  advised  the  Commission  that  he  had  that  day  fon^'arded  a  "true  copy  of  the 
roll  of  our  people;  the  best  we  can  do  under  present  circumstances.  Any  information 
you  may  wish  m  regard  to  same  will  be  gladly  given,  if  within  my  power  to  do  so." 

The  correspondence  had  with  the  chief  executives  of  the  two  tribes  above  referred 
to  shows  clearly  that  there  had  never,  prior  to  the  approval  of  the  act  of  Congress  of 
June  10,  1896,  been  any  rolls  of  the  citizens  of  the  Cnoctaw  and  Chickasaw  nations 
which  had  been  ratified  and  confirmed  by  the  legislative  bodies  of  these  two  nations 
or  had  received  the  approval  of  the  chief  executives.  It  is  a  matter  of  general  informa- 
tion in  said  nations  that  the  rolls  made  prior  to  that  time  were  merely  census  rolls, 
made  up  separately  according  to  counties  and  districts  by  individual  census  takers 
in  such  counties  and  districts,  and  which  were  never  brought  together  or  consolidated 
00  as  to  form  a  complete  roll  of  tribal  members. 

The  rolls  made  under  the  provisions  of  the  act  of  Congrees  of  June  10,  1896,  by  the 
tribal  authorities,  have  never  received  the  confirmation  of  the  legislative  bodies  of 
the  two  nations,  nor  the  approval  of  the  chief  executives;  so  that  at  the  inception  of 
the  work  of  the  enrollment  of  the  citizens  of  these  two  nations  the  Commission  was 
only  furnished  with  the  two  rolls  above  referred  to  and  made  under  the  provisions  of 
the  act  of  Congress  of  June  10,  1890,  and  which,  the  Commission  was  informed,  con- 
tained inaccuracies.  In  1898,  after  the  approval  of  the  act  of  Congress  of  June  28, 
1898,  authorizing  the  Commission  to  make  correct  rolls  of  the  citizens  of  these  two 
tribes,  an  earnest  effort  was  made  to  secure  from  the  tribal  authorities  of  these  two 
nations  M  rolls  of  citizenship  and  other  papers,  documents,  and  acts  of  admission  of 
any  description  that  might  in  any  manner  assist  the  Commission  in  the  preparation 
of  correct  rolls  of  the  citizens  of  the  two  tribes,  and  to  determine  whether  any  such 
rolls,  documents,  or  acts  were  in  existence,  and  if  so,  where  located. 

In  the  fall  of  1898,  when  the  Commission  began  the  work  of  enrollment  in  the  Choc- 
taw and  Chickasaw  nations,  Commissioners  fiixby  and  McKennon,  who  were  both 
in  the  field,  conducted  an  investie^ation  looking  to  the  location  and  acquirement  of 
tribal  rolls  and  records.  As  a  result  of  their  personal  efforts  the  Commission  secured 
the  Choctaw  leased  district  payment  roll  of  1893,  and  the  Chickasaw  pay  roll  of  189.3. 
In  addition  to  these  two  payment  rolls  they  also  obtained  what  are  known  as  the 
leshatubby  and  Maytubby  rolls  of  1893,  these  rolls  being  memoranda  made  by  Com- 
misBiGners  leshatubby  and  Maytubby  in  1893  of  those  Chickasaw  Indians  who  were 
lesidingin  the  Choctaw  Nation.  All  of  the  rolls  so  obtained  by  Commissioners  BiyLb^ 
and  Mckennon  were  procured  from  individuals  who  had  Ba\dTo\\aSxi>iJ£i^\t^^««e®kSsv^^ 
and  the  information  which  the  CommiseionerB  obtamed  «X  \3iMA.  \Kxafe\%^  Vi  ^^  ^J*'^- 
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duflion  that  it  had  hean  tJie  i^ractice  of  tiihiil  offiomla  thar^red  with  atijr  duty  in  con- 
nection with  tribal  tiqIIs  to  withdraw  thera  from  llie  executive  offices  when  necesaif 
and  to  retain  them  among  their  pera^nal  effects. 

The  rolls  al>ove  rf>ferrc3  to  were  the  orily  rolls  of  which  t!ie  Commiseion  eoold  f^sin 
any  knowledge.  Having  been  repeatedly  informed  by  representatives  of  both  tnhm 
that  no  tribal  roli^  of  any  deat^ription  were  in  the  executive  ofhces,  and  being  thor- 
oughly satisfied  that  the  tribal  ofhciuls  were  sincerely  endeavoring  to  aid  the  CVwn- 
mission  in  locaiinfj  the  miifling  roUa,  there  appeared  to  be  no  foundation  upon  which 
to  obtain  an  orJer  of  the  court. 

After  the  receipt  of  departmental  communication  of  October  23,  1902,  the  Com- 
miesion  at  once  addreasea  conimunientionB  to  the  governor  of  the  Chickasaw  Naiion 
and  the  principal  chief  of  the  Choctaw  Nation,  with  which,  for  their  informaiion* 
were  incloaeii  ct:»piea  of  the  report  of  the  Acting  Commisaioner  of  Indian  Aflairaof 
October  21,  1902.  In  these  communications  the  Commiaaion  eameelly  requested 
the  chief  execntivea  of  the  two  tribes  that  there  be  tranamitted  at  the  earliest  pmeti' 
cable  date  all  th^  tolla  of  the  citizen*  of  the  two  tribes  in  the  possession  of  the  tribal 
authorities,  matje  prior  to  the  Icaaed  district  payment  roll  of^  18^3,  and  euch  othej 
data  as  would  be  of  beneht  to  the  Commission  in  determining  the  riglita  of  peisont 
to  be  enrolled  as  citizens  of  thee©  two  nationa. 

No  reply  has  ever  been  received  by  the  Commiaaion  to  the  letter  addt^eeaed  to  th« 
governor  of  the  Chicka^w  Nation,  but  under  date  of  November  8, 1902,  the  principal 
chief  of  the  Choctaw  Nation,  in  reply  to  our  request,  stated  as  follows: 

'*In  reply  I  have  to  ra,y  that  I  have  this  day  written  Hoii.  E.  H.  Wilson ^  national 
Bficretary  of  the  Clioctaw  Nation,  directing  him  to  be  at  Tuakahoma  on  Monday,  the 
17th  instant  1  for  the  purpose  of  making  a  tbor^>ugh  search  among  the  records  of  the 
national  Becretjir^^'s  onice  to  ascertain  if  such  census  or  recor.ls  of  citizens  of  the  Choc- 
taw Nation,  as  suggested  in  the  letter  of  the  honorable  Secretary  of  the  Interior,  caa 
be  found. 

'*It  will  require  much  time  to  go  tluongh  the  accumulated  raase  of  iD-arrange'l 
papers  in  that  office,  and  would  suggest  that  you  send  a  represeintative  there  to  coop- 
erate with  the  national  iecreUry  in  the  search. 

**I  am  certainly  interested  in  securing  all  the  data  bearing  on  the  citizenahip  ca»m 
that  can  be  obtainerl,  and  will  lend  every  assistance  in  that  direction/' 

In  accordance  with  the  su^:gestion  of  the  principal  chief  of  the  (Tioctaw  Nation  th^ 
Commi.^ion  directed  one  of  U^  reprcsentalives  to  proceed  to  Tuskshoma  on  the  17ih 
of  N^^vfnn^*''r  h>r  rlif*  jiiirf^f.-^^^  in  ^un|MfTif>r^in  wiih  ih'^  n^j'MViTif*)  c-.^TMi:ifv  *'f  th*^  '''h"^- 
taw  Nation,  of  making  a  thorough  search  of  the  records  of  the  national  secretary'* 
office  for  data  bearing  upon  the  rolls  of  citizenship  of  the  Choctaw  Nation. 

Another  representative  of  the  Commission  was  directed  to  proceed  to  Tishomingo, 
the  national  capital  of  the  Chickasaw  Nation,  for  the  purpose  of  securing^  such  recordt 
as  he  might  find  in  the  national  secretary's  office  of  that  nation  beanng  upon  tha 
rights  of  persons  to  citizenship  in  the  Chickasaw  Nation. 

The  result  of  this  investigation  in  the  Chickasaw  Nation  has  been  the  eecuring  of 
portions  of  the  1878  annuity  roll  of  said  nation,  together  with  several  lists,  undated, 
which  apparently  contain  me  names  of  both  citizens  and  noncitizens.  So  mudi  of 
the  1878  anunity  roll  as  was  obtained  is  now  being  arranged  and  indexed. 

The  representative  of  the  Conmiission  delected  to  Tuskahoma  secured  a  laiip 
number  of  incomplete  lists  of  persons,  undatea  and  without  any  caption,  and  it  is 
impossible  from  me  condition  m  which  the  records  were  found  to  definitely  state 
whether  such  lists  were  the  rolls  of  the  citizens  of  the  Choctaw  Nation. 

Both  of  the  representatives  of  the  Commission  delegated  for  this  purpose  spent  ser- 
eral  days  in  the  office  of  the  national  secretaries  of  the  two  tribes  ana  UE«d  every  avail- 
able means  of  securing  any  documents  that  might  in  any  way  materially  assist  the  Com- 
mission in  the  detennination  of  the  rights  of  the  persons  to  be  enrolled  as  citizens  of  the 
two  tribes. 

After  these  investigations  and  the  return  of  oiu-  representatives  to  the  General  Land 
Office,  the  Conunission  was  in  receipt  of  a  letter  under  date  of  December  15, 1902,  from 
Edward  H.  Wilson,  the  national  secretary  of  the  Choctaw  Nation,  as  follows: 

*'  Very  much  to  my  siuprise,  as  well  as  pleasure,  I  found  a  complete  set  of  the  Choc- 
taw census  rolls,  compilea  in  1885.  These  rolls  were  found  in  a  most  inaccessible  place 
and  were  discovered  by  accident.  I  forwarded  same  by  to-day's  express,  and  hope  you 
will  acknowledge  receipt  in  due  time.'' 

The  rolls  referred  to  m  the  above  communication  were  received  by  the  Commissioii 
and  are  found  to  be  in  excellent  condition,  being  separate  bound  rolls  of  ear  h  county  in 
ihe  CbQctaw  Nation,  certified  by  the  duly  and  lai*  fully  appointed  census  enumerator 
to  be  a  true  census  of  the  county,  and  bearing  the  certificate  of  the  national  secretary  of 
the  Choctaw  Nation  showing  the  dale  tVve  «ame  w^«  ^ed  tor  record  in  his  office. 
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These  rolls  contaimiig  the  names  of  probably  between  twelve  and  fourteen  thousand 
citizens  of  the  Choctaw  Nation,  are  now  being  indexed  by  the  Commission,  and  this 
work  will  presumably  be  completed  within  a  very  short  time. 

The  Commission  believes,  as  a  result  of  this  thorough  investigation  in  this  matter, 
that  the  only  rolls  secured  which  can  in  any  manner  oe  referred  to  or  relied  upon  as 
even  incomplete  rolls  of  the  citizens  of  these  two  nations  are  the  1885  census  roll  of 
the  Choctaw  Nation  and  the  1878  annuity  roll  of  the  citizens  of  the  Chickasaw  Nation. 

It  is  impracticable  at  this  time  to  determine  and  advise  whether  or  not  the  name 
of  Butler  McGee,  the  alleged  father  of  the  applicant,  Bettie  Lewis,  in  the  case  under 
consideration,  is  found  upon  the  1885  census  roll  of  the  Choctaw  Nation,  but  as  soon 
as  the  index  now  being  prepared  is  completed  the  Commission  will  report  on  the 
inquiry  made  in  departmental  letter  of  August  12,  1902. 

In  referring  to  those  cases  wherein  the  Department  has  affirmed  the  decision  of 
the  Commission  refusing  the  application  of  persons  therein  for  enrollment  as  citizens 
of  the  Choctaw  and  Chickasaw  nations,  the  Commission  believes  that  in  none  of 
these  cases  will  it  be  found  that  the  applicants  or  their  parents  ever  obtained  any 
tribal  recognition  as  citizens  of  these  two  tribes,  and  that  the  greater  number  of 
applications  were  made  by  the  persons  in  the  belief  that  the  possession  of  Indian 
blood  was  the  only  requisite  to  tneir  recognition  and  enrollment  as  citizens  of  these 
two  nations.  In  those  cases  already  affirmed  by  the  Department,  however,  the 
Commission  will  make  an  investigation  of  such  rolls  and  papers  as  have  recently  come 
into  its  possession  and  will  make  report  to  the  Department  in  all  cases  in  which  it  is 
found  that  the  names  of  the  applicants  or  their  ancectors  appear  thereon. 

The  Conmiission  has  further  to  report  that  in  the  cases  which  are  now,  and  in  the 
future  will  be,  forwarded  to  the  Department,  the  statements  as  to  tribal  recognition 
will  include  in  the  Choctaw  Nation  an  examination  of  the  1885  census  roll,  the  1893 
leased  district  payment  roll,  and  the  1896  census  roll;  and  in  the  Chickasaw  Nation 
the  partial  1878  annuity  roll,  the  1893  leased  district  payment  roll,  and  the  1896  census 
roll,  the  only  rolls  which  the  Commission  has  been  able  to  secure  after  a  thorough  and 
most  painstaking  investigation  of  this  matter. 

Respectfully,  Tams  Bixby, 

Acting  Chairman. 
T.  B.  Needles, 

Commissioner, 
C.  K.  Breckinridge, 

Commissioner. 

Through  the  Commissioner  of  Indian  Affairs. 

VII.  Whether  the  records  of  the  Department  and  the  Commission  to  the  Five 
Civilized  Tribes  show  that  any  person  whose  name  appears  on  any  tribal  roll  of  the 
Choctfiw  and  Chickasaw  tribes,  or  his  or  her  descendants,  have  been  denied  enrollment 
on  the  ''  final  citizenship  rolls  '^  of  said  tribes,  and  denied  the  right  to  share  in  the  tribal 
property,  and  approximately  how  many  have  been  so  denied. 

CHOCTAWS. 

The  records  of  the  Commissioner  to  the  Five  Civilized  Tribes  show 
that  of  the  persons  whose  enrollment  as  citizens  of  the  Choctaw 
Nation  has  been  denied,  the  names  of  675  have  been  foimd  upon  the 
official  rolls  (see  Item  III)  of  said  nation  or  are  the  minor  descendants 
of  persons  so  enrolled. 

Of  this  number  130,  whose  enrollment  had  been  granted  by  the 
Commissioner,  were  disapproved  by  the  Department  in  accordance 
with  an  opinion  of  the  Attorney-General  of  the  United  States  of  Feb- 
ruary 19,  1907,  and  the  names  of  203,  whose  enrollment  had  already 
been  approved,  were  canceled  by  the  Department  under  the  same 
opinion. 

The  applications  that  were  made  for  the  enrollment  of  150  of  the 
676,  referred  to  above  as  being  denied,  were  dismissed  during  the 
months  of  January,  February,  and  up  to  March  4,  1907,  for  the  reason 
that  no  information  as  to  their  whereabouts  could  be  obtained  from 
repnvsentative  citizens  of  the  tribe  or  through  field  ^%x\X»&  or^^x^NiBMij^ 
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in  the  nation  and,  as  no  personal  applications  had  bsen  mmdi  brsndi 
peiBonSy^  it  was  belieyed  that  they  were  dead  or  had  removed  torn 
the  Indian  Territory. 

CHICKASAWS. 

The  records  of  the  Commissioner  to  the  Five  Civilized  Tribes  Aaw 
that  of  the  persons  whose  enrollment  as  dtizens  of  the  Chidkasav 
Nation  had  been  denied  the  names  of  87  have  been  found  upon  the 
official  rolls  of  the  Chickssaw  Nation,  or  are  the  minor  desosndaiiti 
of  persons  so  enrolled* 

Of  this  number  19  whose  enrollment  had  been  approTed  wen 
canceled  by  the  Department  under  an  opinion  of  the  Attonuy- 
General  of  the  Unitect  States  of  February  19,  1907,  and  the  api>lif»- 
tions  that  were  made  for  the  enrollment  of  50  persons  were  dismisBed 
during  the  months  of  January,  February,  and  up  to  March  4, 1907.  for 
the  reason  that  no  information  ss  to  their  whereabouts  eouki  bs 
obtained  from  representative  dtiasens  of  the  tribe  or  from  field  partiei 
operating  in  that  nation,  and  as  no  personal  applications  had  been 
xnade  by  such  persons  it  was  believea  that  they  were  either  dead  cr 
had  removed  from  the  Indian  Territory. 

CHOCTAW  FBEEDBCEN* 

The  records  of  the  Commissioner  to  the  Five  Civilised  Tribes  shov 
that  the  names  of  65  persons  whose  enrollment  had  been  denied 
appear  upon  the  roll  of  Choctaw  freedmen  furnished  by  the  Choctaw 
Nation,  or  are  the  minor  descendants  of  persons  so  enrolled. 

It  is  impossible  to  ascertain  from  the  records  of  this  Office  the 
descendants  of  persons  whose  names  appear  upon  the  tribal  roOs  <rf 
the  Choctaw  and  Chickasaw  nations,  other  than  minor  descendants 
who  are  enrolled  with  them  upon  such  rolls. 

The  names  of  all  applicants  for  enrollment  were  checked  with  the 
rolls  of  the  Choctaw  and  Chickasaw  nations  which  were  considered 
official,  as  named  in  Item  III,  before  decisions  were^  rendered,  and 
their  names  have  again  been  checked  with  these  rolls  in  the  preparar 
tion  of  this  data. 

The  memorandum  rolls  hereinbefore  referred  to,  from  which  the 
census  rolls  were  made,  and  all  other  parts  of  rolls  in  the  possession 
of  this  Office,  contain  many  names  which  have  been  lined  out  with 
ink  or  pencil,  names  interlined  in  pencil  or  with  ink  of  a  different  kind 
from  tnat  used  in  the  preparation  of  the  rolls,  and  no  information 
could  ever  be  secured  from  the  tribal  officials  tending  to  show  by 
whom  or  under  what  authority  such  corrections  and  interlineations 
were  made. 

No  rolls  were  ever  approved  by  the  Choctaw  and  Chickasaw 
tribal  authorities,  as  in  the  case  of  tne  1890  authenticated  Oeek  roU 
or  the  1880  autnenticated  Cherokee  roll,  and  this  Office  has  con- 
tinuously received  protests  from  the  Choctaw  and  Chickasaw  nations 
against  the  enrollment  of  persons  whose  names  were  alleged  to  have 
been  placed  on  the  rolls  through  fraud  or  without  authonty  of  law. 

A  special  efTort  is  now  being  made  to  check  the  names  of  applicantB 
with  the  memorandum  rolls,  above  referred  to,  but,  owing  to  the 
difficulties  already  described,  which  are  attendant  upon  this  work, 
and  the  fact  that  none  of  iVieae  booka  %i^  mdexed,  this  work  will  con- 
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same  considerable  time,  and,  inasmuch  as  an  early  report  was  re- 
quested, the  information  already  secured  is  forwarded.  If  a  further 
report  is  required,  this  OlEce  will  then  be  better  able  to  furnish  same. 

IX.  A  copy  of  the  notice  issued  by  the  Commission  to  the  Five  Civilized  Tribes 
under  the  act  approved  June  28,  1898,  directing  all  persons  claiming  any  rights 
in  the  Choctaw  and  Chickasaw  nations  to  appear  before  said  Commission  at  certain 
specified  places  and  times  for  examination  and  identification. 

The  following  is  a  copy  of  the  notice  issued  in  the  year  1898: 

[Dawes  Commission,  census  notioe.] 
CHICKASAW  NATION. 

The  Dawes  Commission  will  be  at  the  places,  on  the  dates  named  below,  for  the 
purpose  of  takinfi^  a  census  of  the  Chickasaw  Indians  by  blood  and  Chickasaw  freedmen. 

Heads  of  families  may  enroll  the  members  of  their  families  and  minor  children  who 
made  their  homes  with  them.    Guardians  may  enroll  their  wards. 

Stonewall.  September  1,  2.  3,  5,  6,  7,  and  8. 

Pauls  Valley,  September  12,  13,  14,  15.  and  16. 

Ardmore,  September  19^,  20,  21,  22,  and  23. 

Tishomingo,  September  26,  27,  28,  29,  and  30. 

Lebanon,  October  3,  4,  5,  fJ,  and  7. 

Colbert,  October  10,  11,  12,  13,  and  14. 

This  work  is  done  preparatory  to  making  final  rolls  of  Chickasaw  citizens  and  freed- 
men imder  the  pmvi;-ion<;  nf  t  hr*  recent  act  of  Congress,  viz:  *  *  *  Said  Commis- 
sion is  authorized  and  directed  to  make  correct  rolls  of  citizens  by  blood  of  all  the 
*  *  *  tribes,  eliminating  from  the  tribal  rolls  such  names  as  may  have  been  placed 
thereon  by  fraud  or  without  authority  of  law,  enrolling  such  only  as  may  have  lawful 
right  thereto  and  their  descendants  bom  since  such  rolls  were  made.  *  *  *  No 
person  shall  be  enrolled  who  has  not  heretofore  removed  to  and  in  ^d  faith  settled 
m  the  nation  in  which  he  claims  citizenship.  *  *  *  Said  Commission  shall  make 
such  rolls  descriptive  of  the  persons  thereon,  so  that  they  may  be  thereby  identified, 
and  it  is  authorized  to  take  a  census  of  each  or  said  tribes  or  to  adopt  any  other  means 
by  them  deemed  necessary  to  enable  them  to  make  such  rolls.  They  shaU  have 
access  to  all  rolls  and  records  of  the  several  tribes,  and  the  United  States  court  in 
Indian  Territory  shall  have  jurisdiction  to  compel  the  officers  of  the  tribal  govern- 
ments and  custodians  of  such  rolls  and  records  to  deliver  same  to  said  Commission 
and  on  their  refusal  or  failure  to  do  so  to  punish  them  as  for  contempt;  as  also  to 
reciuire  all  citizens  of  said  tribes  and  persons  who  should  be  enrolled  to  appear  before 
said  Commission  for  enrollment  at  such  times  and  places  as  may  be  fixed  by  said  Com- 
mission, and  to  enforce  obedience  of  all  others  concerned,  so  far  as  the  same  may  be 
necessary,  to  enable  said  Commission  to  make  rolls  as  herein  required,  and  to  punish 
anyone  who  may  in  any  manner  or  by  any  means  obstruct  this  work. 

It  shall  make  a  correct  roll  of  Chickasaw  freedmen  entitled  to  anv  rights  or  benefits 
under  the  treaty  made  in  1866  between  the  United  States  and  the  Choctaw  and 
Chickasaw  tribes  and  their  descendants  born  to  them  since  the  date  of  said  treaty. 

No  person  shall  be  enrolled  who  has  not  heretofore  removed  to  and  in  good  faith 
settled  in  the  nation  in  which  he  claims  citizenship. 

*  «  *  «  *  »  « 

The  rolls  so  made,  when  approved  by  the  Secretary  of  the  Interior,  shall  be  final, 
and  the  persons  whose  names  are  found  thereon,  with  their  descendants  thereafter 
bom  to  them,  with  such  persons  as  may  intermarry  according  to  tribal  laws  *  *  « 
^all  alone  constitute  the  several  tribes  which  they  represent. 

The  members  of  said  Commission  shall,  in  perfonning  all  the  duties  required  of  them 
by  law,  have  authority  to  administer  oaths,  examine  witnesses,  and  send  for  persons 
and  p>apers;  and  any  person  who  shall  willfully  and  knowingl}^  make  any  false  affidavit 
or  oath  to  any  material  fact  or  matter  before  any  member  of  said  Commission,  or  before 
any  other  officer  authorized  to  administer  oaths,  to  any  affidavit  or  other  paper  to 
be  filed  or  oath  taken  before  said  Commission,  shall  be  deemed  guilty  of  perjury 
and  on  conviction  thereof  shall  be  punished  as  for  such  offense. 

Persons  claiming  rights  as  Chictasaw  freedmen  will  be  examined  orally,  under 
oath,  by  members  of  the  Commission,  and  if  additional  evidence  be  deemed  necessary 
in  any  case  witnesses  will  in  like  manner  be  examined  and  the  rights  of  claimants 
thereupon  determined  by  the  Commission. 
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FersonB  claiming  right  to  enrollment  as  citizens  by  blood  may  also  be  examined 
under  oath  as  aforesaid. 
Persons  desiring  enrollment  should  be  promptly  on  hand. 

Tams  Bixbt, 

Acting  ChmnuuL 
A.  S.  McEIenkon, 
T.  B.  Needles, 

CommiMtionen, 

At  the  conclusion  of  the  appointments  provided  for  in  the  foregoing 
notice,  upon  the  request  of  interested  persons  appointments  were  held 
in  the  Chickasaw  Nation  at  Dimcan  October  17, 18,  and  19,  1898,  and 
at  Chickasha  October  20,  21,  and  22,  1898,  in  order  that  the  citizens 
living  in  the  vicinity  of  those  two  towns  might  be  afforded  opportu- 
nity to  appear  without  incurring  extra  expense. 

The  following  is  a  copy  of  a  notice  issued  in  the  year  1899: 

[Cenaiu  notice.] 
CHOCTAW  NATION. 

The  Commission  to  the  Five  Civilized  Tribes  will  be  at  the  places  on  the  dates  named 
below  for  the  purpose  of  taking  a  census  of  the  Choctaw  Indians  by  blood  and  Choctaw 
ireedmen. 

Heads  of  families  may  enroll  the  members  of  their  families  and  minor  children  who 
make  their  homes  with  them .    G  uard ians  may  enroll  their  wards. 

Alikchi,  from  Tuesday,  April  18,  to  Thursday,  May  4, 1899,  inclusive. 

Goodland,  from  Monday,  May  8,  to  Friday,  May  12, 1899,  inclusive. 

Antlers,  from  Monday,  May  15,  to  Friday^  May  19, 1899,  inclusive. 

Tuskahoma,  from  Monday,  May  22,  to  Friday,  May  26, 1899,  inclusive. 

Talihina,  from  Monday,  May  29,  to  Friday,  June  2, 1899,  inclusive. 

Wister,  from  Monday,  June  5,  to  Friday,  June  9, 1899,  inclusive. 

Oak  Lodge,  from  Monday,  June  12,  to  Friday,  June  16, 1899,  inclusive. 

Red  Oak,  from  Monday,  June  19,  to  Friday,  June  30, 1899,  inclusive. 

Hartshome,  from  Monday,  July  3,  to  Friday,  July  7, 1899,  inclusive. 

Calvin,  from  Monday,  July  10,  to  Friday,  July  14, 1899,  inclusive. 

Durant,  from  Monday,  July  17,  to  Friday,  July  21, 1899,  inclusive. 

Caddo,  from  Monday,  July  24,  to  Friday,  July  28, 1899,  inclusive. 

Atoka,  from  Monday,  July  31,  to  Friday,  August  11, 1899,  inclusive. 

South  McAlester,  from  Monday,  August  14,  to  Friday,  August  25, 1899,  inclusive. 

South  Canadian,  from  Monday,  August  28,  to  Thursday,  August  31, 1899,  inclusive. 

This  work  is  done  preparatory  to  making  final  rolls  of  Choctaw  citizens  and  ireedmen 
under  the  provisions  of  the  act  of  Confess  approved  June  28,  1898,  viz: 

*  *  *  Said  Commission  is  authorized  and  directed  to  make  correct  rolls  of  citizens 
by  blood  of  all  the  *  *  *  tribes,  eliminating  from  the  tribal  rolls  such  names  ai 
may  have  been  placed  thereon  by  fraud  or  without  the  authority  of  law,  enrolling  such 
only  as  may  have  lawful  right  thereto,  and  their  descendants  bom  since  such  rolls  were 
maae,  with  such  intermarried  white  persons  as  may  be  entitled  to  Choctaw  ♦  ♦  ♦ 
citizenship  under  the  treaties  and  the  laws  of  said  tribes.  *  *  *  Said  Commission 
shall  make  such  rolls  descriptive  of  the  persons  thereon,  so  that  they  may  thereby  be 
identified,  and  it  is  authorized  to  take  a  census  of  each  of  said  tribe's,  or  to  adopt'iuiy 
other  means  by  them  deemed  necessary  to  enable  them  to  make  such  mils.  They  shall 
have  access  to'all  rolls  and  records  of  the  several  tribes,  and  the  United  States  wurt  in 
Indian  Territory  shall  have  jurisdiction  to  compel  the  officers  of  the  tribal  govern- 
ments, and  custodians  of  such  rolls  and  records,  to  deliver  the  same  to  said  Commission, 
and  on  their  refusal  or  failure  to  do  so  to  punish  them  as  for  contempt;  as  also  to  require 
all  citizens  of  said  tribes,  and  persons  who  should  be  enrolled,  to  appear  before  said 
Commission,  and  to  enforce  obedience  of  all  others  concerned,  so  far  as  the  same  may 
be  necessary,  to  enable  said  Commission  to  make  rolls  as  herein  required,  and  to  punish 
anyone  who  may  in  any  manner  or  by  any  means  obstruct  said  work. 

It  shall  make  a  correct  roll  of  all  Choctaw  freed  men  entitled  to  citizenship  under  the 
treaties  and  laws  of  the  Choctaw  Nation  and  all  their  descendants  bom  to  them  since 
the  date  oi  the  treaty. 
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No  person  shall  be  enrolled  who  has  not  heretofore  removed  to  and  in  good  faith 
■ettlea  in  the  nation  in  which  he  claims  citizenship. 

The  rolls  so  made*  when  approved  by  the  Secretarv  of  the  Interior,  shall  be  final,  and 
the  persons  whose  names  are  found  thereon,  with  their  descendants  thereafter  born  to 
them,  with  such  persons  as  may  intermarry  according  to  tribal  laws,  shall  alone  con- 
stitute the  several  tribes  which  they  represent. 

The  members  of  said  Commission  shall,  in  periorming  all  the  duties  required  of  them 
by  law.  have  authority  to  administer  oaths,  examine  witnesses,  and  send  for  persons 
and  papers;  and  any^  person  who  shall  willfully  and  knowingl)r  make  any  false  affidavit 
or  oath  to  any  material  fact  or  matter  before  any  member  of  said  Commission,  or  before 
any  other  officer  authorized  to  administer  oaths,  to  any  affidavits  or  papers,  to  be  filed, 
or  oath  taken,  before  said  Commission,  shall  be  deemed  guilty  of  perjury,  and  on  con- 
viction thereof  shall  be  punished  as  for  such  offense. 

Persons  claiming  rights  as  Choctaw  freedmen  will  be  examined  orally,  under  oath,  by 
members  of  the  Commission,  and  if  additional  evidence  be  deemed  necessary  in  any 
case,  witnesses  will  in  like  manner  be  examined,  and  the  rights  of  claimants  thereupon 
determined  by  the  Commission. 

Persons  claiming  right  to  enrollment  as  citizens  by  blood  may  also  be  examined 
under  oath  as  aforesaid. 

Persons  desiring  enrollment  should  be  promptly  on  hand. 

Tams  Bixby, 
A.  S.  McKennon, 
T.  B.  Needles. 

Commissioneri. 

The  following  is  a  copy  of  a  second  notice  issued  in  the  year  1899 : 

RNAL  NOnCB  TO  CHOCTAW  AND  CHICKASAW  CITIZENS. 
««««««  ft 

The  Commission  to  the  Five  Civilized  Tribes  again  gives  notice  of  its  appointn>ents 
for  the  enrollment  of  Choctaw  and  Chickasaw  citizens.  Those  who  have  not  been 
enrolled  must  be  represented  by  heads  of  families  at  one  of  the  places  nsmcd  below 
without  fail. 

The  attention  of  Chickasaw  citizens  is  especially  called  to  the  necessity  of  presenting 
themselves  for  enrollment  at  one  of  these  appointments,  as  the  Commission  will  not  do 
further  census  work  in  the  Chickasaw  Nation. 

»  *  »  •  «  •  ft 

Hartshome,  Tuesday,  August  1.  tn  Saturday.  August  5,  inclusive. 

Calvin,  Monday,  August  7,  to  Fridav,  August  11,  inclusive. 

Durant,  Monday,  August  14,  to  Friday,  August  18,  inclusive. 

Caddo,  Monday,  August  21,  to  Friday,  August  25,  inclusive. 

Atoka,  Monday,  August  28,  to  Saturday,  September  2,  inclusive. 

South  McAlester,  Monday,  September  4,  to  Wednesday,  September  13,  inclusive. 

South  Canadian,  Thursday,  September  14,  to  Saturday,  Scpte«rber  16.  inclusive. 

Tams  Bixby, 
A.  S.  McKennon. 
T  B  Needier. 

Commimonfn. 

The  following  is  a  copy  of  a  notice  issued  in  the  year  1900  relative  to 
the  enrollment  of  Choctaws  and  Chickasaws: 

[Department  of  the  Interior,  Commission  to  the  Five  Civilized  Tribes.] 
enrollment  notice. 

The  OommisPion  to  the  Five  Civilized  Tribes  will  hear  applicants  for  enrollment  as 
citi^sens  of  the  Choctaw  and  Chickasaw  nations  at  Atoka,  Cfhoctaw  Nation,  from  Mon- 
day, June  4,  to  Friday,  June  8.  inclusive;  Colbert,  (/hickasaw  Nation^from  Monday, 
June  11,  to  Saturday,  June  16,  inclusive. 

Any  and  all  citizens  who  have  not  already  made  application  for  enrollment  should 
appear  at  one  of  the  points  named  above,  without  fail,  as  only  those  whose  names 
appear  on  the  final  rolis  can  share  in  allotment* 
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The  following  is  a  copy  of  the  notice  issued  in  the  year  1902: 

[Department  of  the  Interior,  Commission  to  the  Five  Civilized  Tribes.] 

At  a  special  election  held  in  the  Choctaw  and  Chickasaw  nations  September  25, 
1902,  there  was  ratified  by  the  citizens  of  these  two  tribes  an  act  of  Congress  approved 
July  1,  1902,  and  entitled  '^  An  act  to  ratify  and  confirm  an  agreement  with  the  Choc- 
taw and  Cliickasaw  tribes  of  Indians,  and  for  other  purposes. 

This  a^eement,  as  so  ratified  and  now  effective,  provides  that  the  rolls  of  the  citizens 
of  the  Choctaw  and  Chickasaw  nations  and  Choctaw  and  Chickasaw  freedmen  shiU 
be  made  as  of  the  date  of  the  final  ratification  of  such  agreement. 

Section  34  of  said  agreement  provides  as  follows: 

^*  During  the  ninety  days  first  following  the  date  of  the  final  ratification  of  this  agree- 
ment the  Commission  to  the  Five  Civilized  Tribes  may  receive  applications  for  enidl- 
ment  only  of  those  persons  whose  names  are  on  the  tribal  rolls,  but  who  have  not  hereto- 
fore been  enrolled  by  said  Conmiission,  commonly  known  as  'delinquents,'  and  sadi 
intermarried  white  people  as  may  have  married  recognized  citizens  of  the  Choctaw  and 
(Chickasaw  nations  m  accordance  with  the  tribal  laws,  customs,  and  usages  on  or  befoie 
tiie  date  of  the  passage  of  this  act  by  Congress,  and  such  infant  children  as  may  have 
l|;>een  bom  to  recognized  and  enrolled  citizens  on  or  before  the  date  of  the  final  ratifi- 
cation of  this  agreement,  but  the  application  of  no  person  whomsoever  for  enrollmeiit 
shall  be  received  after  the  expiration  of  the  said  ninety  days.'* 

For  the  purpose  of  enrollment  of  those  classes  of  persons  as  provided  by  section  34 
above  quoted,  the  Commission  to  the  Five  Civilized  Tribes  will  be  in  session  at  the 
following  designated  places  and  on  the  dates  given: 

Chickasha,  Chickasaw  Nation,  October  15  to  17,  inclusive. 

Pauls  Valley,  Chickasaw  Nation,  October  20  to  24,  inclusive. 

Ardmore,  Chickasaw  Nation^  October  27  to  31,  inclusive. 

Tishomingo,  Chickasaw  Nation,  November  3  to  7,  inclusive. 

Ada,  Chickasaw  Nation,  November  10  to  14,  inclusive. 

Atoka,  Choctaw  Nation,  November  17  to  21,  inclusive. 
•  KuUituklo,  Choctaw  Nation,  November  24  to  28,  inclusive. 

Antlers,  Choctaw  Nation,  December  1  to  5,  inclusive. 

Tushkahoma,  Choctaw  Nation,  December  8  to  12,  inclusive. 

Wister,  Choctaw  Nation,  December  15  to  19,  inclusive. 

South  McAleBtor,  Choctaw  Nation,  December  22  to  24,  inclusive. 
.  After  December  24,  1902,  the  Commission  will  be  without  authority  to  receive  the 
application  of  any  person  whomsoever  for  enrollment  as  a  citizen  or  freedman  of  either 
the  Choctaw  or  Chickasaw  Nation. 

The  appointments  above  designated  will  be  the  last  opportunity  afforded  citizens  of 
the  Choctaw  and  Chickasaw  nations  to  present  their  api)lications. 

It  is  necessary  that  the  status  of  all  intermarried  citizens  on  September  25.  1902,  be 
detennined,  and  citizens  by  intermarriage  should  avail  themselves  of  this  opportunity 
to  present  testimony  showing  their  status  on  that  date. 

The  Commission  will  also  at  these  appointments  receive  applications  for  the  enroll- 
ment of  infant  children  born  prior  to  September  25, 1902,  and  proofs  of  death  of  citizens 
and  freedmen  previously  listed  for  enrollment  but  who  died  prior  to  said  date. 

No  ori'/inal  applications  for  the  enrollment  of  pcrs(;ns  whose  names  are  not  on  the 
tribal  rolls  or  a])plication8  for  identification  as  Mississippi  Choctaws  will  be  heard  &t 
thes(>  apiM)intments. 

Commission  to  the  Five  Civilized  Tribes, 
Tams  Bixby,  Acting  Chainnan. 

MusKOOEE,  Ind.  T.,  October  4,  1902. 

X.  Whether  the  records  in  the  custody  and  possession  of  the  Department  and  the 
Commission  to  the  Five  Civilized  Tribes  show  that  all  persons  appearin^:  l>ofore  the 
Cominis-iion  under  the  provisions  of  the  act  approved  June  28  were  examined  by  said 
Commission  as  to  their  In<lian  blood  and  descent  under  oath  and  their  exact  statements 
reduced  to  writing  and  made  of  record. 

It  is  a  matter  of  general  knowledge  that  all  applicants  appearing 
before  the  Commission  to  the  Five  Civilized  Tribes  at  its  appomtments 
in  the  field  during  the  years  1898  and  1899  were  examined  under  oath, 
and  the  records  of  this  office  show  that  their  testimony  was  reduced 
to  writing,  either  in  the  form  of  stenographic  notes  or  recorded  on 
census  cards  made  in  conformity  with  tlieir  statements. 


BNBOLLMENT  OF  CHOCTAW  AND  CHICKASAW   NATIONS.  17 

During  the  appointments  held  in  the  years  1898  and  1899  in  all 
cases  where  the  nght  of  the  applicant  to  enrollment  was  contested  by 
the  Choctaw  and  Chickasaw  nations,  or  where  testimony  as  to  the 
right  to  enrollment  was  deemed  necessary,  the  same  was  reported  by 
stenographers  and  the  testimony  made  a  part  of  the  record  in  the 
respective  cases. 

All  appUcants  for  enrollment  as  Choctaws  and  Chickasaws  and 
Choctaw  and  Chickasaw  freedmen  who  have  appeared  before  the 
Commission  or  the  Conunissioner  to  the  Five  Civilized  Tribes  since 
the  appointments  in  the  field  in  the  year  1899  have  been  sworn,  and 
their  t^timony,  taken  imder^  oath,  reported  by  stenographers  and 
made  a  part  of  the  record  in  each  case. 

XI.  Whether  the  records  in  the  poeseesion  and  custody  of  the  Department  and  the 
Commission  to  the  Five  Civilized  Tribes  show  that  persons  of  mixed  Choctaw  or 
Chickasaw  Indian  and  nesro  blood  appearing  before  the  Commission  imder  the  pro- 
visions of  the  act  approvea  June  28,  1898,  were  examined  by  said  Commission  under 
oath  solely  as  to  their  negro  blood  and  descent,  and  their  testimony  reduced  to  writing 
and  made  of  record. 

The  records  in  the  possession  and  custody  of  the  Conmiissioner  to 
the  Five  Civilized  Tribes  do  not  show  that  persons  of  mixed  Choctaw 
or  Chickasaw  Indian  and  negro  blood  appearmg  before  the  Commission 
under  the  provisions  of  the  act  of  Congress  of  Jmie  28,  1898,  were 
examined  solely  with  respect  to  their  negro  blood  and  descent,  but 
their  testimony  was  reduced  to  writing  in  the  manner  stated  imder 
item  numbered  X. 

The  records  of  this  office  show  that,  in  some  instances^  persons  who 
were  descendants  of  slaves  of  Choctaw  or  Chickasaw  Indians,  and  who 
claimed  right  to  enrollment  as  citizens  by  blood,  had  applications 
pending  for  enrollment  both  as  citizens  by  blood  and  as  freedmen. 

XII.  Whether  the  records  in  the  possession  of  the  Department  and  the  Commission 
to  the  Five  Civilized  Tribes  show  that  any  other  class  of  persons  excepting  only  persons 
ci  mixed  Choctaw  or  Chickasaw  Indian  and  negro  blood  appearing  before  said  Com- 
mission under  the  provisions  of  the  act  of  June  28,  1898,  were  examined  under  oath 
and  their  statements  reduced  to  writing  and  made  of  record 

The  records  of  this  office  show  that  in  all  cases  of  intermarried 
persons  and  persons  whose  right  to  enrollment  was  contested  by  the 
nations,  the  testimony  of  the  applicant  himself,  as  well  as  that  of  any 
witnesses  who  could  be  secured,  was  taken  in  shorthand  and  trans- 
cribed and  made  a  part  of  the  record  in  the  respective  cases. 

The  records  of  this  office  further  show  that,  as  to  many  of  the  freed- 
men whose  rights  were  not  contested  by  the  nations,  no  testimony  was 
taken  but  only  a  memorandum,  such  as  was  made  in  the  cases  of 
citizens  by  blood  whose  rights  to  enrollment  were  not  contested,  the 
only  difference  being  that  in  the  cases  of  freedmen  the  memoranda  were 
made  by  stenoCTaphers  and  afterwards  transcribed,  while  in  the 
cases  of  citizens  by  olood  the  memoranda  were  made  in  longhand  by 
the  examiner  himself  or  by  a  clerk.  In  both  cases  the  memorandfa 
were  made  a  part  of  the  record. 

As  heretofore  stated,  with  reference  to  the  item  numbered  X, 
since  the  beginning  of  the  year  1900  all  applicants  of  whatever  class 
appearing  before  uie  Commission  to  the  r  ive  Civilized  Tribes  have 
been  examined  at  length  and  their  testimony  reduced  to  writing  and 
made  a  part  of  the  record  in  the  respective  cases. 
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XIII.  IMiether  the  records  in  the  poeseBsion  of  the  Department  and  the  Commimnii 
show  that  persons  of  mixed  (  hoctaw  or  (  hickapaw  Indian  and  negro  blood  have  Ireen 
enrolled  as  **fiec(lmen"  and  denied  enrollment  as  Indians,  regardless  of  the  quantum 
of  their  Indian  blood. 

The  records  of  this  office  do  not  show  that  persons  of  mixed  Choctaw 
or  Chickasaw  Indian  and  ne^o  blood  have  been  enrolled  as  freedmen 
and  denied  enrollment  as  Indians  regardless  of  the  quantum  of  Indian 
blood.  According:  to  the  well-known  custom  of  Indian  tribes,  the 
Choctaw  and  Chickasaw  Indians  trace  their  descent  tlirou^h  the 
mother,  and  persons  of  mixed  Indian  and  negro  blood  who  drrived 
their  Indian  blood  throuj?h  the  mother  have,  regardless  of  the  quan- 
tum of  Indian  and  negro  blood,  been  enrolled  as  citizens  by  blood. 

In  cases  where  the  Choctaw  or  Chickasaw  blood  was  derived  throu^ 
the  father,  and  evidence  of  the  marriage  to  the  negro  mother  shown, 
the  children  have  been  enrolled  as  citizens  by  blood. 

•XIV.  \Miether  the  quantum  of  Choctaw  or  Chickapaw  Indian  blood  was  held  by 
the  Department  to  he  material  in  the  determination  of  the  rights  of  persons  of  mixed 
Choctaw  or  Chickasaw  Indian  and  white  blood. 

The  records  of  this  office  do  not  show  that  the  quantum  of  Choc- 
taw or  Chickasaw  Indian  blood  was  held  by  the  Department  to  I  e 
material  in  the  determination  of  the  rights  of  mixed  Choctaw  or 
Chickasaw  Indian  and  wl  ite  blood,  but  the  question  considered  in 
the  determination  of  the  right  of  such  persons  to  enrollment  was  that 
of  residence  and  the  tribal  recognition  and  tribal  enrollment  of  such 
persons  or  their  parents. 

XV.  The  number  of  acres  and  the  appraised  value  thereof  of  unselected  and 
unallotted  lands  in  the  Choctaw  and  Chickasaw  nations,  respectively. 

The  unallotted  area  in  the  Choctaw  Nation  amounts  to,  approxi- 
mately, 2,164,000  acres,  which  includes  the  area  of,  approximatelv, 
1,373,000  acres  affected  by  the  pro])ose(l  forest  reserve,  leaving  sub- 
ject to  allotment,  approximately,  791,000  acres,  the  appraised  value 
of  which  is,  approximately,  $1,914,000. 

The  unallotted  area  in  the  Chickasaw  Nation  amounts  to,  approxi- 
mately, 818,000  acres,  the  appraised  value  of  which  is,  approxi- 
mately, $3,720,000.00. 

XVI.  Whether  the  order  issued  by  the  lion.  Ethan  Allen  Hitchcock,  Secretary 
of  the  Interior,  diiecting  tlie  (  onnnis8ion  to  suspend  "all  selections  and  the  Lssbint-e 
of  iKitents"  to  ceitain  tiinl)er  lands  in  the  Choctav/  and  Chickasaw  natioDs  has  been 
rescinded  in  whole  or  in  part. 

'Ihe  instructions  of  the  Secretary  or  tne  Interior  of  Decemrer  8, 
190G  (I.  T.  D.  24490-1900),  directing  this  office  to  '^ suspend  all 
selections  and  the  issuance  of  patents  within  the  area  indicated  on 
the  inclosed  map  until  further  advised,'*  were  modified  by  the  in- 
structions of  the  Secretar}'  of  the  Interior  of  January  12,  1907  (I.T.D. 
354,  442-1907),  directino;  '*that  the  lands  within  the  limits  of  the 
map  transmitted  herewith  marked  'green,'  which  have  not  been  duly 
allotted  or  selected  by  meml  ers  of  the  Choctaw  and  Chickasaw  na- 
tions, are  reserved  from  allotment  until  March  4,  1907,  unless  pre- 
viously changed  or  modified,  in  order  that  in  the  meantime  Congress 
may  consider  the  recommendation  of  the  Agricultural  Depart*  onx 
that  a  national  forest  reserve  be  established  within  the  area  ihua 
reserv^ed." 
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No  further  action  having  been  taken  prior  to  March  4,  1907,  the 
Commissioner  to  the  Five  Civilized  Tribes,  on  March  9, 1907,  addressed 
the  following  telegram  to  the  Secretary  of  the  Interior: 

Referring  to  departmental  letter  of  January  twelve,  nineteen  seven,  I.  T.  D.  four 
hundred  forty-two  and  three  hundred  fifty-four,  nineteen  seven,  reserving  from  allot- 
ment or  selection  by  members  of  the  Choctaw  and  Chickasaw  nations  certain  land  in 
the  Choctaw  Nation  as  a  tentative  forest  reserve  until  after  March  fourth,  nineteen 
hundred  seven,  requests  instructions  as  to  whether  this  land  is  now  subject  to  allotment 
-  by  citizens  of  the  Choctaw  and  Chickasaw  nations. 

In  reply  thereto  there  was  received,  on  the  same  date,  the  following 
telegram  from  the  Secretary  of  the  Interior: 

Answering  telegram  ninth  instant;  allow  no  allotments  of  land  within  the  reserva- 
tion referred  to  by  you  until  further  instructed; 

which  telegram  was  confirmed  by  departmental  letter  of  March  11, 
1907  (I.  T.  D.  8442-1907). 

No  further  instructions  relative  thereto  have  been  received. 

In  accordance  with  the  instructions  contained  in  the  letter  calling 
for  this  report  and  in  Indian  Office  telegram  of  the  8th  instant,  an 
estimate  has  been  procured  of  the  number  of  pages  required,  and 
the  cost  thereof,  to  have  printed  a  copv  of  the  tribal  rolls  in  the 

Eossession  of  this  Office  that  were  used  by  the  Commission  and  tlie 
bmmissioner  to  the  Five  Civilized  Tribes  in  enrolling  citizens  and 
freedmen  of  the  Choctaw  and  Chickasaw  nations. 

Under  item  numbered  II  has  been  given  a  complete  description 
of  the  rolls  and  memoranda  rolls  in  the  custody  and  possession  of 
the  Commissioner  to  the  Five  Civilized  Tribes,  which  appear  to  have 
been  prepared  by  the  officials,  representatives,  agents,  or  individual 
members  of  the  Choctaw  and  Chickasaw  nations,  from  1880  to  1900, 
inclusive,  while  under  item  numbered  III  has  been  given  a  list  of 
the  official  rolls  used  by  this  Office  in  the  preparation  of  the  final 
rolls  of  the  Choctaw  and  Chickasaw  nations,  and  the  estimate  is  based 
upon  the  data  so  given.  The  1878  Chickasaw  annuity  roll  was  not 
particidarly  described  under  item  numbered  II,  as  it  was  prepared 
prior  to  the  year  1880,  but  has  been  taken  into  consideration  in  mak- 
ing the  estimate  in  question.     This  roll  is  manuscript  in  form,  with 

^es  8  by  13  inches  in  size,  30  lines  to  a  page,  and  the  names  of 

lians  appear  upon  81  pages  thereof. 

The  several  rolls  listed  under  items  nimibered  II  and  III  are  not 
uniform  in  size,  nor  as  to  the  information  with  reference  to  the  indi- 
viduals and  the  families  listed  therein,  and,  in  many  particulars,  are 
not  systematic  in  their  arrangement.  These  rolls  have  also,  to  a 
large  extent,  been  poorly  written,  many  corrections  noted  thereon  in 
ink  or  pencil,  and  many  names  appear  to  have  been  entirelv  stricken 
from  the  rolls  by  the  person  or  persons  having  possession  of  said  rolls 
prior  to  their  delivery  to  this  Office. 

It  has  been  found  difficult,  in  this  short  time,  to  make  an  accurate 
count  of  the  names  contained  in  all  of  these  rolls,  but  there  has  been 
procured  from  a  local  printer  an  estimate  of  the  number  of  pages 
these  rolls  would  make  of  printed  matter,  if  printed  in  brevier  and  on 
pages  the  size  of  that  used  in  Government  reports,  together  with  an 
estimate  of  the  cost  thoipof. 

It  has  been  roughly  estimated  that  the  rolls,  if  printed  in  brevier, 
will,  including  the  proper  headings,  cover  a  total  of  approximately 
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2,000  pages,  and  will  cost  approximately  $4,500.  The  printer,  in 
fumismng  this  approximation,  based  his  estimate  upon  a  total  of  100 
complete  copies  of  said  rolls  and  expressed  it  as  his  opinion  that 
many  pages  of  the  rolls  could  not  be  reproduced  if  set  in  orevier  and 
on  pages  the  size  of  those  used  in  Government  reports. 

Attention  is  particularly  called  to  the  fact  that  on  account  of  the 
unsatisfactory  condition  of  these  rolls  it  will  be  impossible  in  a  very 
large  number  of  instances  to  ascertain  the  correct  spelling  of  the 
names,  and  such  names  would  necessarily  have  to  be  omitted  from 
any  printed  copy  thereof  that  might  be  made. 
Respectfully, 

J.  G.  Wright,  Ckmimissioner. 

The  CoMMissiONEE  OP  Indian  Affairs. 


Department  of  the  Interior, 

Office  of  Indian  Affairs,' 

Washingtony  July  £5,  1899. 
The  Commission  to  the  Five  Civilized  Tribes, 

MusJcogeBj  Ind.  T. 

Gentlemen:  After  informal  conference  between  the  Department, 
this  office,  and  Mr.  McKennon,of  your  Commission,  and  after  a  further 
careful  consideration  of  the  several  acts  of  Congress  conferring 
authority  upon  the  Commission  arid  prescribing  your  duties,  as  con- 
strued in  tne  opinion  of  the  Assistant  Attorney-General  for  this 
Department,  dated  March  17,  1899,  relative  to  the  enrollment  of  the 
citizens  of  the  various  Five  Civilized  Tribes  in  the  Indian  Territory, 
the  conclusion  is  reached,  and  you  are  instructed  as  follows: 

First.  The  authority  of  your  Commission  to  enroll  persons  making 
application  for  the  first  time,  and  not  previously  recognized  at  citi- 
zens in  any  of  said  nations,  expired  with  the  time  Hmited  in  the  act 
of  June  10,  1.S96,  and  there  now  exists  no  authority  in  the  Commis- 
sion to  enroll  any  person  as  a  citizen  of  any  of  said  nations  whose 
name  does  not  appear  upon  some  roll  of  the  nation  in  which  such 
person  may  claim  rights  of  citizenship  (and  in  the  Cherokee  Nation 
such  persons  must  show  that  they  nad  been  enrolled  on  the  rolls 
designated  as  being  confirmed  in  the  act  cf  June  28,  1S9S),  and 
such  as  may  show  that  they  are  descended  from  parties  whose  names 
appear  on  such  rolls,  horn  after  the  preparation  thereof;  also  such  as 
may  have  been  admitted  1)V  the  Commission  to  enrollment  under  the 
authority  granted  it  over  the  subject  in  the  act  of  189G,  above  referred 
to,  or  by  the  courts  on  appeal  from  the  Comnns>ion. 

Second.  The  Commission  has  authority  to  remove  from  any  trihal 
roll  all  persons  whose  names  were  placed  thereon  by  fraud  or  without 
authority  of  law,  and  is  authorized  to  enroll  only  such  as  have  lawful 
right  thereto,  among  whom  are  those  white  persons  who  are  entitled 
to  Choctaw  and  Chickasaw  citizenship  under  the  laws  and  treaties  of 
such  tribes. 

Third.  In  addition  to  your  report  of  Mississippi  Choctaws  identified 
by  you,  already  submitted,  you  will,  where  Mississippi  Choctaw 
Indians  or  their  descendants  may  have  removed  from  tlie  State  of 
Mississippi  to  and  settled  within  the  bounds  of  the  Choctaw  and 
Chickasaw  country,  before  completion  of  the  rolls,  and  appear  before 


EKBQLLMENT  07  CHOCTAW  AND  CHICKASAW  NATIONS.  21 

you  for  identification,  make  a  record  of  the  facts,  upon  their  testi- 
mony, taken  before  you,  and  that  of  other  witnesses  when  deemed 
necessary,  with  a  list  of  their  names  and  the  names  of  their  children 
living  with  them  and  bom  in  lawful  wedlock,  and  such  ^description  of 
them  as  may  be  necessary  for  their  identification  under  act  of  Con- 
gress of  June  28,  1898,  and  report  same  through  this  office,  together 
with  yoiu:  decision  as  to  their  right  to  identification  as  persons  com- 
ing within  the  provisions  of  article  14  of  the  treaty  of  1830,  between 
the  Choctaws  and  the  United  States,  for  determination  by  the 
Department. 

The  foregoii^  outlines  your  authority  to  enroll  persons  in  the 
Five  Civilized  Tribes  as  citizens  thereof  and  describes  the  classes 
of  persons  who,  imder  the  law  as  interpreted  by  this  Department, 
are  entitled  to  enrollment. 

The  rolls  as  made  up  by  your  Commission  must,  to  become  final, 
receive  the  approval  of  the  Secretary  of  the  Interior.  It  will  there- 
fore be  necessary  for  you  to  make  a  record  in  all  cases  sufficient  to 
enable  this  office  and  the  Department  to  take  intelligent  action  in 
the  premises,  and  especially  in  those  cases  where  your  decision 
either  for  or  against  the  right  of  any  person  to  have  his  name  appear 
upon  the  rolls  is  complained  of. 

For  the  purpose  of  this  record  you  will  require  each  applicant  for 
enrollment  to  present  himself  in  person  before  the  Commission  at  one 
of  its  appointments  within  the  tribe  in  which  such  applicant  claims 
right  to  enrollment,  for  examination,  imder  oath,  his  statements  to 
be  taken  down  by  the  Commission,  upon  which  the  Commission  will 
determine  his  riQ:ht  to  enrollment,  and  such  record  and  action  of  the 
Commission  will  be  preserved  and  transmitted  with  the  rolls  to  be 
considered  by  this  office  and  the  Department  when  the  rolls  made 
by  the  Commission  are  submitted  for  the  approval  of  the  Secretary 
of  the  Interior. 

These  instructions  do  not  apply  for  the  guidance  of  your  Commis- 
Bion  in  making  the  enrollment  of  the  freedmen  of  the  several  tribes, 
there  being  special  provisions  contained  in  the  statute  which  are 
deemed  sufficient  for  your  guidance  in  such  matters. 

The  instructions  contained  herein  will  take  the  place  of  all  other 
instructions  or  directions  heretofore  given  you  in  particular  cases 
reported  to  this  Office,  and  will  govern  you  m  performing  all  duties 
to  which  the  instnictions  given  herein  could  relate. 
Very  respectfully, 

W.  A.  JONES^ 

Commissioner. 
Department  of  the  Interior,  August  8,  1899. 
Approved. 

Thos.  Ryan,  Acting  Secretary. 


Department  of  the  Interior, 
Office  op  the  Assistant  Attorney-General, 

Washington^  March  17,  1899. 
The  honorable  the  Secretary  of  the  Interior. 

Sm:  With  your  letter  of  December  8,  1898.  you  transmitted  letters 
of  tiie  Commission  to  the  Five  Civilized  Trioes  and  of  the  Commis- 
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sioner  of  Indian  Affairs,  relating  to  the  question  of  citizenship  in  such 
tribes  and  the  extent  of  the  authority  of  said  Commission  and  tha 
Secretary  of  the  Interior  in  the  premises.  After  referring  to  the  let- 
ters submitted  and  the  acts  of  Congress  touching  the  questiony  your 
letter  proceeds: 

I  have  to  ask  that  you  will  consider  the  acts  referred  to  herein,  the  corre^KnideiiGi 
inclosed  herewith ,  and  advise  the  Department  wL ether  the  ISecretary  of  the  Interior 
is  authorize.!  to  consider  any  applications  that  may  be  tendered  by  peraone  claiminf 
to  be  citizens  of  either  of  the  Five  Civilized  Tribes,  whose  applications  are  rpjectal 
bv  said  Commission  because  not  found  on  any  tribal  roll  or  for  any  other  reasoe 
whatever.  I  desire  to  be  further  advised  whether  the  Commission  to  the  Five  Civil- 
ized Tribes  is  authorized  to  receive  and  file  any  application  from  any  person  H^iimiin 
membership  in  either  of  tie  said  Five  Civilized  Tribes  whose  name  is  not  found  bf 
the  said  Commission  on  tl  e  rolls  of  the  respective  tribe  of  which  tlie  person  dainfl 
members^ip,  and  also  whetl  er  under  the  provisions  of  said  acts,  or  under  his  super 
visory  authority,  the  Secretary  of  the  Interior  may  instruct  the  Commission  to  tlit 
Five  Civilized  Tribes  to  receive  and  act  upon  any  application  tendered  to  Raid  Com- 
mission by  any  person  or  persons  claiming  memberSiiip  under  either  of  said  tribtf 
and  allow  an  appeal  from  ti  e  action  of  said  Commission  oy  the  party  or  parties  into- 
ested  adversely  affected  thereby. 

To  comply  with  these  requests  it  will  be  necessary  to  examine  the 
statutes  prescribing  the  duties  of  the  Commission  to  the  Five  CiTil- 
ized  Tribes  respecting  claims  to  citizenship. 

Prior  to  the  creation  of  this  Conmiission  the  respective  tribes 
controlled  the  question  of  citizenship,  subject  to  the  conditions  of 
the  various  treaties  between  the  United  States  and  such  tribes. 

The  C  ommisbion  to  the  Five  Civilized  Tribes  was  created  by  the 
act  of  March  3,  1893  (27  Stat.,  612,  645),  '*to  enter  into  negotiatioM 
with*'  the  Indians  **for  the  purpose  of  the  extinguishment  of  the 
national  or  tribal  title  to  any  lands"  \\athin  the  Indian  Territory 
hold  by  them,  which  extinf2:uistiment  was  to  be  accomplished  either  bjr 
cession  of  the  lands  to  the  United  States,  or  by  the  allotment  and  divi- 
si(^n  of  the  same  in  soveralty  amon<»:  the  Indians  entitled  thereto, 
o'  by  such  other  method  as  mi^^ht  be  agreed  upon,  to  be  carried  on 
uader  regulations  and  directions  to  be  prescribed  by  the  President, 
through  the  Secretary  of  the  Interior,  and  the  Commissicmers  were  to 
report  their  transactions  and  the  progress  of  their  negotiations  to  the 
Secretary  of  the  Interior. 

The  act  of  June  10,  1896  (20  Stat.,  321,  339),  provides  as  follows: 

That  said  rommission  is  further  authorized  and  direrted  to  proceed  at  once  to  Iffii 
and  determine  the  application  of  all  i  ers<,ns  who  may  apply  to  them  for  citizeiviiiP 
in  any  of  said  nations,  and  after  such  hearing  thev  shall  deternnne  the  ripht  of  p:cn 
a]>plicant  to  lie  so  admitted  and  enrolled:  Provided,  however,  That  mich  applirati'.-n 
shall  \,e  made  to  such  commissioners  within  three  months  after  the  passaire  of  this  art. 
The  said  Commission  shall  decide  all  such  applications  within  ninety  days  afterthe 
Biime  shall  he  made.  That  in  deterniinini?  all  such  applications  said  (ommisflott 
shall  respect  all  laws  of  the  sc\eral  n:itions  or  tril-es,  not  inconsistent  with  tlie  law5uf 
the  United  IStaics,  and  all  treaties  with  either  of  said  nations  or  tril  es.  and  shall  ?i^e 
due  force  and  effect  to  the  rolls,  usa^'es.  and  customs  of  each  of  said  nations  or  iri'es: 
And  jirovidtd/nrihrr.  That  the  rolls  of  citi/enshin  of  the  several  trihes  as  now  exi?tin5 
are  hereby  cc^nfir^ned,  and  any  pers/)n  who  shall  claim  to  be  entitled  to  le  added  to 
Siiid  rolls  as  a  citizen  of  either  of  said  tribes  and  whose  ri^jhts  thereto  has  either  leen 
denied  or  not  acte  I  upon,  or  any  citizen  who  may  within  three  months  from  and  after 
ti»e  ])a.ssaj:e  of  this  act  de.'^ire  such  citizenship,  may  apply  to  tlie  lefrally  constituted 
court  or  committee  ('esijj:nated  by  the  se\eral  tril  es  for  such  citizenship,  and  sLch 
( ourt  or  committee  shall  determine  such  application  within  thirty  days  from  tlie  dat« 
th(  re  f. 

in  the  perlormanceof  such  duties  said  Tommi^sion  shall  have  power  and  authority  to 
administer  oaths,  to  issue  process  for  and  compijl  the  attendance  of  witncst;r«i.  and  to 
Bcud  tor  peruom}  and  papera,  and  ail  depo^iiiuD^  and  allidaviui  and  other  evidence  ia 
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ftny  form  whatsoever  heretofore  taken  where  the  witnesees  giving  said  tcstlmonv  are 
dead  or  now  residing  beyond  the  limits  of  said  Territory,  and  to  use  every  fair  ami  rca- 
■enable  means  within  their  reach  for  the  purpose  of  determining  the  rights  of  porBons 
claiming  such  citizenship,  or  to  protect  any  of  said  nations  from  fraud  or  wrong,  and  the 
roils  so  prepared  by  them  shall  be  hereafter  held  and  considered  to  be  the  true  and  cor- 
rect rolb  01  persons  entitled  to  the  rights  of  citizenship  in  said  several  tribes:  ProvUlfd, 
That  if  the  tribe,  or  any  person,  ags^ved  with  the  decision  of  the  tribal  authoritios  or 
the  commissiim  providea  for  in  this  act,  it  or  he  may  aT)peai  irora  such  decision  to  the 
United  States  district  court:  Provided,  however.  That  the  appeal  shall  be  taken  witiiin 
slxtv  days,  and  the  judgment  of  the  court  shall  be  final. 

Tnat  the  said  commission,  after  the  expiration  ot  six  months,  shall  cause  a  complete 
roll  of  citizenship  of  each  of  said  nations  to  be  made  up  trom  their  records,  ancf  add 
thereto  the  names  of  the  citizens  whose  right  may  be  conferred  under  this  act,  and  said 
rolls  shall  be,  and  are  hereby,  made  rolls  of  citizenship  of  said  nations  or  tribes,  subject, 
however,  to  the  determination  of  the  United  States  courts,  as  provided  herein. 

The  commission  is  hereby  required  to  file  the  lists  of  members  as  they  finally  approve 
them  with  the  Commissioner  of  Indian  Affairs  to  remain  there  for  use  as  the  final  judg- 
ment of  the  duly  constituted  authoritias. 

By  the  act  of  June  7, 1897  (30  Stat.,  62,  84),  it  was  provided:  "That  the  words  *  rolls 
of  citizenship,*  as  used  in  the  act  of  June  10,  1896,  making  appropiiations  for  current 
and  contingent  expenses  of  the  Indian  Department,  and  nillilling  treaty  stipulations 
with  various  Indian  tribes  for  the  fiscal  year  ending  June  30,  1897,  shall  be  construed 
to  mean  the  last  authenticated  rolls  of  each  tribe  which  have  been  approved  by  the 
council  of  the  nation,  and  the  descendants  of  those  appearing  on  such  rolls,  and  z^uch 
additional  names  and  their  descendants  as  have  been  subsequently  added,  either  by 
the  council  of  such  nation,  the  duly  authorized  courts  thereof,  or  the  commission 
under  the  act  of  June  10,  1896.  Ana  all  other  names  appearing  upon  such  rolls  shall 
be  open  to  investigation  by  such  commission  for  a  period  of  six  months  after  the  pas- 
eage  of  thb  act.  And  any  name  appearing  on  such  rolls  and  not  conlu-nied  by  the  act 
of  June  10,  1896,  as  herein  construed,  may  be  stricken  therefrom  by  such  commission 
where  the  party  affected  shall  have  ten  days*  previous  notice  that  said  commission 
will  investigate  and  determine  the  right  of  such  party  to  remain  upon  such  roll  as  a 
citizen  of  such  nation:  Provided  also.  That  anyone  whose  name  shall  be  stricken  from 
the  roll  by  such  commission  shall  have  the  right  of  appe^,  as  provided  in  the  act  of 
June  10,  1896. 

The  act  of  June  28, 1898  (30  Stat.  L.,  495,  502),  further  defined  the 
duties  of  this  Commission  as  follows: 

Sec.  21.  That  in  making  the  rolls  of  citizenship  of  the  several  tribes,  as  required  by 
law,  the  Commission  to  the  Five  Civilized  Tribes  is  authorized  and  directed  to  take 
the  roll  of  Cherokee  citizens  of  1880  (not  including  freedmcn)  as  the  only  roll  intended 
to  be  confirmed  by  this  and  preceding  acts  of  Congress,  and  to  enroll  all  pei-sons  now 
living  whose  names  are  found  on  eaid  roll,  and  all  descendants  born  since  the  date  of 
flaid  roll  to  persons  whose  names  arc  found  thereon;  and  all  persons  who  have  been 
enrolled  by  the  tribal  authorities  who  have  heretofore  made  permanent  settlement  in 
the  Cherokee  Nation  whose  i  arents,  by  reason  of  their  Cherokee  blood,  have  been 
lawfully  admitted  to  citizenship  by  the  triLal  authorities  and  who  were  minors  wIk  n 
their  parents  were  so  admitted;  and  they  shall  investij^ate  the  right  of  all  other  persons 
whose  names  are  found  on  any  other  rolls,  and  omit  all  such  as  n  ay  have  been  placed 
thereon  by  fraud  or  without  authority  of  law,  enrolling  only  such  as  may  have  law  ful 
right  thereto,  and  their  descendants  born  since  such  rolls  were  n^ade,  with  such  inter- 
married white  persons  as  may  be  entitled  to  citizenship  under  Cherokee  laws. 

Said  commission  is  authorized  and  directed  to  make  correct  rolls  of  the  citizens  by 
blood  of  all  the  other  tri!)ra,  c  liminating  from  the  tril  al  rolls  such  names  as  n  ay  have 
1  e  n  placed  thereon  by  fraud  or  without  authority  of  law,  (nrolling  such  only  as  n;ay 
have  lawful  right  thereto,  and  thtir  descendants  born  since  such  rolls  wtre  made, 
with  such  interu^.arried  white  pers(ms  as  may  be  entitled  to  Choctaw  and  Chickasaw 
cilizenship  under  the  treaties  and  the  laws  of  said  tribes. 

The  several  tribes  may,  hy  agreement,  determine  the  rightof  persons  who,  for  any 
reason^  may  claim  eitizenslup  in  two  or  more  tiiles  and  to  allotment  of  lands  and  dis- 
tribution of  moneys  Lelonging  to  each  tiile;  but  if  no  such  agieement  le  made,  then 
Buch  claimant  shall  be  entitled  to  such  rights  in  one  ti  ihe  only,  and  ma^  elect  in  which 
tribe  he  vnli  take  such  light;  but  if  he  fail  or  refuse  to  make  such  selection  in  due  time 
he  shall  be  enrolled  in  the  tribe  with  whom  he  has  resided  and  there  be  given  such 
allotment  and  distributions,  and  not  elsewhere. 
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No  person  shall  be  enrolled  who  has  not  heretofore  removed  to  and  in  good  frith 
settled  in  the  nation  in  which  he  claims  citizenship:  Provided^  however^  That  nothing 
contained  in  this  act  shall  be  so  construed  as  to  militate  against  any  rights  or  privileeei 
which  the  Mississippi  Choctaws  may  have  under  the  laws  of  or  the  treaties  with  tot 
United  States. 

Said  Commission  shall  make  such  rolls  descriptive  of  the  persons  thereon,  so  that 
they  may  be  thereby  identified,  and  it  is  authorized  to  take  a  census  of  each  of  aid 
tribes,  or  to  adopt  any  other  means  by  them  deemed  necessary  to  enable  them  to  nuke 
such  rolls.  They  shall  have  access  to  all  rolls  and  records  of  the  several  tribes,  and  Uie 
United  States  Court  in  Indian  Territory  shall  have  jurisdiction  to  conipel  the  officen 
of  the  tribal  |ovemmentB  and  custodians  of  such  rolls  and  records  to  deliver  same  to 
said  Commission,  and  on  their  refusal  or  failure  to  do  so  to  punish  them  as  for  contempt, 
as  also  to  require  all  citizens  of  said  tribes  and  persons  who  should  be  so  enrolled  to 
appear  loefore  said  CommiBsion  for  enrollment  at  such  times  and  places  as  may  be  fixed 
by  said  Commission,  and  to  enforce  obedience  of  all  others  concerned,  so  far  as  the 
same  may  be  necessary,  to  enable  said  Commission  to  make  rolls  as  herein  required, 
and  to  punish  anyone  who  may  in  any  manner  or  by  anv  means  obstruct  said  wort:. 

The  rolls  so  made,  when  approved  by  the  Secretary  of  the  Interior,  shall  be  final, 
and  tlie  persons  whose  names  are  found  thereon,  with  their  descendants  thereafter  bora 
to  them,  with  such  persons  as  may  intermarry  according  to  tribal  laws. 

The  Indian  appropriation  act,  approved  July  1,  1898  (30  Stat., 
571,  591),  contains  tne  following  provision: 

That  said  Commission  shall  continue  to  exercise  all  authority  heretofore  conferred 
on  it  by  law. 

Appeals  shall  be  allowed  from  the  United  States  courts  in  the  Indian  Territoiy 
direct  to  the  Supreme  Court  of  the  United  States  to  either  party  in  all  citizend^p 
cases  and  in  all  cases  between  either  of  the  Five  Civilized  Tribes  and  the  United 
States  involving  the  constitutionality  or  validity  of  any  legislation  affecting  citizen- 
ship or  the  allotment  of  lands  in  the  Indian  Territory,  under  the  rules  and  regulation 
governing  appeals  in  said  court  in  other  caees:  Provided,  That  appeals  in  cases  decided 
prior  to  tnis  act  must  be  perfected  in  one  hundred  and  twenty  days  from  its  passes, 
and  in  cases  decided  subsequent  thereto,  within  sixty  days  from  final  judgment;  wit 
in  no  case  shall  the  work  of  the  Commission  to  the  Five  Civilized  Tribes  be  enjoiDsd 
or  suspended  by  any  proceeding  in,  or  order  of,  any  court,  or  of  any  judge,  untQ  after 
final  judgment  in  the  Supreme  Court  of  the  United  States.  In  case  of  appeals  u 
afcjresaid,  it  shall  he  tlie  duty  of  the  Supreme  (.'ourt  to  advance  such  cases  on  the 
docket  and  to  dispose  of  siime  as  early  as  possible. 

The  Indian  appropriation  act,  approved  March  1,  1899  (Public  No. 
104),  also  provides: 

That  said  Commission  shall  continue  to  exercise  all  authority  heretofore  conferred 
upon  it  by  law. 

The  act  of  June  10,  1896,  supra,  contained  no  provision  that  the 
rolls*  of  citizens  made  by  the  (Jommission  should  be  subject  to  the 
approval  of  the  Secretary  of  the  Interior.  It  provided  that  appeals 
might  be  taken  to  the  tJnited  States  district  court  from  the  Com- 
mission's decision  upon  any  application  for  citizenship.  This  neces- 
sarily exchided  any  other  mode  of  securing  a  review  of  the  Coirmis- 
sion's  action,  and  in  the  absence  of  an  appeal  to  the  court  th  ir 
decision  was  final.  The  rolls  of  citizens  prepared  by  the  Comn  iss  in 
were  l)y  that  act  '*  made  rolls  of  citizenship  of  said  nations  or  tribes,  su  - 
iect,  however,  to  the  deterjuination  or  the  United  States  courts." 
The  act  further  provided: 

The  Commission  is  hereby  required  to  file  the  lists  of  members  as  they  finally 
api>r()ve  tliem  with  the  ('ommLssioner  of  Indian  Affairs,  to  remain  there  for  useaathe 
final  judj^^nent  of  the  duly  constituted  authoiitien. 

There  can  be  no  question  as  to  the  effect  of  this  act.  It  made  the 
Commission's  determination  as  to  the  names  to  be  enrolled  a  finality, 
except  where  an  appeal  should  be  taken  to  the  court,  and  there  the 
court's  decision  was  declared  final.     No  other  tribunal  or  officer 
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had  any  authority  to  revise  or  change  the  rolls  as  prepared  by  the 
Commission. 

The  act  of  June  7,  1897.  supra,  made  no  change  in  this  point.  It 
defined  the  words  "rolls  or  citizenship."  used  m  the  act  of  1896,  pro- 
Tided  that  all  names  appearing  upon  tne  rolls  and  not  included  in  the 
definition  given  should  be  open  to  investigation  by  the  Commission 
for  a  period  of  six  months  after  the  date  of  said  act^  and  that  any  name 
on  said  rolls  not  confirmed  by  the  act  of  1896  might  be  stric&en  off, 
the  party  having  a  right  of  appeal  to  the  United  States  court  under 
the  act  of  1896. 

The  act  of  June  28, 1898.  supra,  prescribes  the  manner  in  which  the 
Commission  is  to  make  rolls  of  citizenship  of  the  several  tribes,  and 
that  all  names  found  to  have  been  placed  upon  the  tribal  rolls  by 
fraud  or  without  authority  of  law  shall  be  eliminated,  and  then  de- 
elares: 

The  rolls  so  made,  when  approved  by  the  Secretary  of  the  Interior,  shall  be  final, 
and  the  persons  whose  names  are  found  thoreon.  with  their  decendants  thereafter  born 
to  them,  with  such  persons  as  may  intermarry  according  to  tribal  laws,  shall  alone 
constitute  the  several  tribes  which  they  represent. 

By  the  act  of  1896,  appUcations  for  citizenship  were  required  to  be 
made  to  the  Commission  within  three  months  after  the  passaj^e  of 
that  act,  and  to  be  passed  upon  bv  the  Commission  within  ninety 
days  after  made.  Provision  was  also  made  for  appUcations  to  the 
court  or  committee  of  the  several  tribes,  which  were  to  be  presented 
within  three  months  and  passed  upon  within  thirty  days.  After  the 
expiration  of  six  months  tne  Commission  was  to  make  rolls  of  citizen- 
ship, adding  the  names  of  citizens  whose  ri^lit  might  be  conferred 
iinaer  that  act.  After  the  expiration  of  the  time  fixed  no  new 
appUcation  for  citizenship  could  be  received,  and  the  action  of  the 
Commission  upon  those  made  within  the  time  fixed  was  final,  in  the 
absence  of  an  appeal  to  the  court.  The  act  of  1897  did  not  provide 
for  new  applications  for  citizenship.  It  defined  the  words  'rolls  of 
citizenship"  used  in  the  act  of  1896,  and  directed  that  all  names 
appearing  upon  the  rolls,  not  coining  within  that  definition,  should  be 
open  to  investigation  by  the  Commission  for  a  period  of  six  months 
after  the  passage  of  said  act.  Neither  did  the  act  of  1898  make  any 
provision  for  new  applications  for  citizenship.  The  Commission  was 
authorized  and  directed  to  enroll  the  persons  indicated  and  to  investi- 
gate the  right  of  all  other  persons  wiiose  names  are  found  upon  any 
tribal  roll,  and  to  omit  all  such  as  may  have  been  placed  there  by  fraud 
or  without  authority  of  law.  Thoy  were  not  authorized  to  add  anv 
name  not  foimd  upon  some  roll  of  the  tribe,  except  those  of  descencf- 
ants  of  persons  rightfully  upon  some  roll  and  persons  intermarried 
with  members  of  the  tribes  and  therefore  lawfully  entitled  to  enroll- 
ment. 

The  rolls  so  made  by  the  Commission  are  to  be  final  *'  when  approved 
by  the  Secretary  of  the  Interior.''  This  approval  being  required  to 
give  the  quality  of  finality  to  the  rolls,  it  follows  necessarily  that  the 
Secretary  of  the  Interior  is  clothed  with  some  legal  discretion  and 
authority  in  granting  or  withholding  his  approval,  and  that  he  has  a 
power  of  supervision  and  review  over  the  action  of  the  Commission 
in  preparing  the  rolls.  This  power  of  supervision  and  review  extends 
to  everything  done  by  the  Commission  in  the  way  of  placing  names 
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upon  or  withholding  names  from  the  rolls  which  depends  for  its  final 
sanction  and  effect  upon  the  approval  of  the  rolls  by  the  Secretary  of 
the  Interior,  but  it  does  not  include  or  authorize  a  reexamination  of  a 
decision  of  the  Commission  from  which  an  appeal  to  the  court  was 
provided  for,  and  which  therefore  became  final  m  the  absence  of  such 
an  appeal,  nor  does  it  include  or  authorize  a  reexamination  of  a 
decision  of  the  court  upon  such  an  appeal.  It  does,  however,  enable 
the  Seoretary  to  see  that  any  indiviclual  entitled  to  enrollment  under 
any  such  final  decision  is  placed  upon  the  roll,  and  that  any  name 
placed  thereon  in  disregard  of  any  such  final  d;^cision  is  stricken 
therefrom. 

In  those  cases  which  are  appealed  to  the  Supreme  Court  under  the 
act  of  July  1,  1898,  supra,  the  action  of  the  Supreme  Court,  or  such 
decision  as  maj  be  rendered  by  the  district  court  in  pursuance  thereof, 
becomes  the  mial  decision,  notwithstanding  the  provision  in  the  act 
of  1896  giving  finality  to  the  original  decision  of  the  district  court 

In  the  course  of  tlus  opinion  dl  the  questions  presented  by  your 
letter  are  believed  to  be  answered. 

The  papers  submitted  are  herewith  returned. 
Very  respectfully, 

WnJLis  Van  Devakteb, 
Assistant  Attamejf^eneraL 

Approved,  March  17,  1899. 
Thomas  Ryan, 

Acting  Secretary. 
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ISSUE  OF  CEBTIFICATES  BY  WATER  USERS' 
ASSOCIATIONS. 


Mr.  Flint  presented  the  following 

HEAUTTffGS  BEVOBE  THE   COMMITTEE   ON   IBEIGATION,   UNITED 

STATES  SENATE. 


llAT  22, 1908.— Ordered  to  be  printed. 


United  States  Senate, 
Committee  on  Irrigation, 

May  18, 1908. 

tXATEMSNT  07  MB.  7BEDERICE  H.  HEWELL,  DIBECTOB  07  THE 
BECLAMATIOH  SERVICE. 

Present:  Senators  Ankeny  (chairman),  Nixon,  Flint,  Newlands, 
Borah,  Sutherland,  the  Secretary  of  the  Interior,  and  the  Director 
of  the  Reclamation  Service. 

The  Chairman.  Senator  Flint,  will  you  state  the  object  of  the 
hearing? 

Senator  Funt.  The  object,  as  I  understand  it^  is  to  take  the  testi- 
mony of  the  Secretary  of  the  Interior  and  the  Director  of  the  Recla- 
mation Service  in  reference  to  the  issue  of  certificates  bv  the  Water 
Users'  Association,  which  certificates  are  approved  by  the  Reclama- 
tion Service,  and  to  ascertain  to  what  extent  the  Government  is  liable 
thereunder,  or  sought  to  be  made  liable,  and  whether  or  not  this 
policy  should  have  the  approval  of  Congress,  if  such  approval  is  nec- 
essary, and  whether  or  not  these  certificates  are  authorized  by  law. 

The  Chairman.  Who  wishes  to  speak  on  the  subject? 

Senator  Borah.  Where  is  the  certificate  that  has  been  issued? 

(Certificate  produced  and  read  by  committee,  as  follows :) 

CEBTuncATB  No.  00,  Minidoka  Water  Users'  Association  (Incobpobated  undeb 
THE  Laws  of  the  State  of  Idaho). 

This  certificate,  Issued  this day  of ,  190 — ,  is  evidence  that  work 

lias  been  done  or  materials  or  supplies  furnished  to  the  value  of  % on  the 

project, 


The  said  amount  will  be  credited  on  the  instalments  due,  or  to  become  due, 
for  a  water  right  on  lands  held  or  entered  under  the  said  project  under  the 
reclamation  act  Such  credit  may  be  allowed  separately  for  the  portion  of  the 
Installment  on  account  of  the  building  charge  or  on  account  of  the  portion  of 
the  Instalment  for  operation  and  maintenance  on  such  lands  for  the  current 
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or  prior  years,  and  for  operation  and  maintenance  for  snbsequent  years,  snbject 
to  future  determination  of  tlie  amount  of  such  operation  and  maint^ianee 
charges. 

This  certificate,  If  lost,  can  not  be  replaced ;  and.  If  altered  in  any  way,  will 
not  be  accepted. 

Association, 

[COBPOKATB  SEAL.]  By ^i 

Becretarp. 
Itegistered ,  100—* 

Engineer,  U.  8.  Reclamation  Service. 

▲CCEFTANCK. 

(To  be  filled  in  when  surrendered.) 

Surrendered  by of and  accepted  for  credit  on  the  diaiSBS 

payable  on  water-right  application  for ,  as  follows : 

Face  value  of  certificate $ 

Cash  paid  .- 


Applied  as  follows : 

Building  charge  for  11)0—  to  100—,  inclusive $- 

Operation  and  maintenance  charge  for  100 —  to  100 — ,  inclusive  • $- 

Total ^ 


Engineer,  U,  8,  R,  8,,  in  charge, 

projects  b 

Date  ,  100—. 

Mr.  Newell.  Mr.  Chairman,  I  will  make  a  general  statemert  in 
connection  with  these  certificates.  There  seems  to  have  been  some 
misapprehension  with  regard  to  two  points — the  first  is  as  to  the 
purpose  of  the  certificate,  and  the  second  as  to  the  liability  of  the 
Government.  The  first  point  to  be  borne  clearly  in  mind  is  that 
these  certificates  are  issued  in  accordance  with  State  laws  and  local 
customs.  They  are  not  in  any  sense  a  Government  obligation  or  lia- 
bility of  the  Government  and  do  not  reduce  the  cash  return  of  the 
investment  in  reclamation  work.  These  are  the  two  points  most  mis- 
understood. 

It  is  the  custom  in  the  West  for  the  local  water  users  to  ormnize 
a  corporation  of  a  semipublic  nature,  and  issue  to  the  members  shares 
of  stock  or  certificates  which  give  them  a  certain  proportionate  share 
or  claim  in  the  water.  In  tliis  particular  case  the  United  States, 
acting  through  the  Secretary  of  the  Interior  as  a  trustee  for  the  re- 
clamation fund,  has  built  certain  large  works  to  a  degree  of  comple- 
tion where  they  are  supplying  water  to  a  portion  of  the  lands. 
There  are  people  residing  outside  of  the  works  who  desire  an  exten- 
sion to  supply  their  lands.  They  say  ''  we  will  pay  our  proportioa 
of  the  cost  of  the  work,  if  you  will  allow  us." 

The  Chairman.  On  what  basis,  Mr.  Newell? 

Mr.  Newell.  On  the  basis  of  this  agreement,  Mr.  Chairman.  "Tf 
you  will  allow  us  to  extend  these  works  to  our  land,  without  extra 
cost  to  the  Government."  These  certificates  are  issued  as  a  con- 
venient form  of  bookkeeping.     The  water  user  in  turn  pays  to  the 

•  Note. — If  these  charges  are  paid  In  advance,  the  final  year  should  be  left 
blank  and  payments  wUl  be  credited  in  accordance  witli  future  deiermnuiUao 
of  the  charges. 
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Government  the  full  amount  which  he  owes  as  his  proportionate 
share  of  the  cash  cost  of  the  project. 

The  Secbetary  of  the  Interiob.  Will  jou  explain  that  the  amount 
the  water  users  owe  to  the  Government  is  the  same  amount  per  acre 
as  every  other  user — ^that  there  is  no  reduction  to  them. 

Senator  Flint.  Is  this  a  correct  statement  of  the  case,  Mr.  Secre- 
tary :  A  man  a  resident  in  one  of  these  irrigated  districts  receives  in 
payment  for  his  work  of  constructing  an  extension  or  lateral  system, 
which  is  to  be  included  in  the  main  project,  certificates  of  the  Water 
Users'  Association,  and  these  certificates  can  be  used  the  same  as  cash 
in  the  payment  of  any  of  the  installments  to  the  Government  as  they 
fall  due  on  the  entire  project? 

Mr.  Newell.  Not  the  same  as  cash. 

Senator  Flint.  Well,  in  fact,  cash.  He  could  take  the  certificate 
and  turn  it  over  to  another  man  to  use  as  payment  for  his  amount 
due  on  the  project  for  this  year,  say,  so  that  instead  of  waiting  for 
the  ten  full  years  to  get  paid  for  his  work  he  could  transfer  his  cer- 
tificate to  a  man  having  a  payment  due  this  year  and  that  man  could 
turn  it  in  as  cash. 

Senator  Suthebland.  Are  they  payments  for  the  work  or  evi- 
dence of  the  work? 

Mr.  Newell.  Evidence  of  the  work.  Here  is  a  man  living  a  mile 
outside  of  the  project.  It  will  cost  $50  to  build  a  ditch  to  him.  His 
charge  for  that  water  will  be,  say,  $500  if  we  build  this  lateral  ditch. 
He  builds  it  himself  after  the  Government  engineer  has  approved 
the  plan  that  it  is  built  properly.  A  certificate  of  $50  is  issued  to 
him.    He  pays  $450  in  cash  and  turns  in  his  certificate  for  $50. 

Senator  Suthebland.  That  is  to  the  extent  to  which  he  has  aided 
the  work  he  is  permitted  to  receive  and  does  get  credit  for  it? 

Mr.  Newell.  Yes;  it  is  not  that  the  Government  is  responsible 
for  the  amount,  but  it  certifies  that  the  work  has  been  done  in  ac- 
cordance with  the  plans.  The  Government  does  not  redeem  the  cer- 
tificate, but  accepts  it  as  evidence  of  the  fact  that  certain  work  has 
been  done.  The  certificates  are  cancelled  and  the  portion  of  the  sys- 
tem is  incorporated  in  the  entire  system* 

Senator  Nixon.  When  completed? 

Director  Newell.  When  completed. 

Senator  Sutherland.  A  man  desires  the  water  system  extended. 
He  has  50  acres.  That  would  cost  him  $500.  His  lateral  would 
cost  $50.  He  is  permitted  to  do  it  himself  instead  of  having  the 
Government  do  it,  and  one  of  these  certificates  to  the  extent  of  $50  is 
issued  to  him.  When  he  comes  to  pay  $500  for  his  water  he  may  turn 
in  as  part  of  his  payment  this  certificate  for  $50. 

Director  Newell.  With  this  careful  distinction.  Senator,  he  turns 
it  in  and  the  secretary  receives  it  as  evidence  that  he  has  done  an 
amount  of  work  agreed  upon  in  advance. 

Senator  Sutherland.  He  is  allowed  a  credit. 

Director  Newell.  We  make  this  distinction.  Four  hundred  and 
fifty  dollars  has  been  expended  and  $450  comes  back  to  the  Treasury. 
The  Treasurer  of  the  United  States  knows  nothing  of  this  $50  work 
and  does  not  want  to  know  of  it.  The  Comptroller  of  the  Currency 
and  the  Comptroller  of  the  Treasury  also  know  nothing  of  it.  The 
Jjand  Office  does  not  know  of  it,  because  it  is  not  a  charge  against  the 
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land,  but  it  is  a  reduction  of  the  charges  that  would  have  been  made 
against  the  land  if  the  Government  had  completed  the  system. 

Senator  Sutherland.  But  you  have  undertaken  a  project  to  deliver 
water  to  the  land,  and  the  Government  would  have  been  obliged  to 
construct  the  lateral  and  pay  for  it  in  cash  and  get  it  back  from  the 
user.  Instead  of  paying  cash  to  a  third  partv,  it  issues  a  certificate 
to  the  party  himself,  so  that  in  the  end  it  really  enables  the  Govern- 
ment to  keep  that  much  cash  in  the  Treasury  for  the  time  being.  Is 
that  correct? 

Director  Newell.  Yes,  sir. 

Senator  Flint.  The  only  difference  is  that  the  Grovemment  would 
not  do  the  work  for  the  reason  that  there  is  not  sufficient  money  in  the 
fund? 

Secretary  Gabfield.  Yes,  sir;  because  we  have  not  the  money  for 
doing  it. 

Director  Newell.  The  settlers  of  the  West  are  demanding  that 
they  be  allowed  to  finish  the  laterals  at  their  own  expense  and  incor- 
porate them  into  the  system  which  ultimately  goes  to  them  to  operate 
and  manage. 

Senator  Borah.  In  other  words,  this  is  a  scheme  grown  out  of  the 
situation  in  the  West  and  out  of  the  people's  desire  to  do  certain 
things  which  otherwise  could  not  be  done? 

Director  Newell.  Yes,  sir.  It  has  been  asked  by  the  men  who  are 
making  homes  upon  the  land.  They  ask,  "  Why  can  not  we  be 
allowed  to  do  this  simple  work  and  have  a  reduction  on  account  of  it?** 

Senator  Flint.  The  end  of  it  is  that  the  man  not  only  gets  his 
laterals,  but  gets  some  cash  for  his  work. 

Director  Newell.  He  gets  no  cash  for  his  work,  only  a  reduction 
in  what  he  might  otherwise  be  required  to  pay. 

Senator  Flint.  Well,  in  substance  he  does.  These  certificates  will 
be  floated  around  as  cash  in  the  community. 

Secretary  Garfield.  How  can  they  be,  Senator? 

Senator  Flint.  They  are  just  as  good  as  cash  to  a  man  in  the 
district. 

Secretary  Garfield.  They  are  good  only  for  one  purpose,  namely, 
to  be  presented  by  a  person  who  has  taken  up  land  in  the  district  to 
be  used  as  a  credit  on  what  would  otherwise  be  his  annual  installment 

Senator  Flint.  For  that  purpose  they  are  as  good  as  cash? 

Secretary  Garfield.  Yes,  sir;  for  that  purpose. 

Senator  Flint,  Follow  that  out.  Here  is  a  man  who  has  only  a 
small  payment  coming  due.  He  has  a  certificate  for  $200  or  $300 
due  him  for  work  on  one  of  these  laterals.  He  goes  to  his  grocery- 
man  and  says:  "Here,  I  owe  you  so  much  and  I  want  credit  for 
this  certificate  on  the  books."  The  grocer  says,  "All  right,"  and 
he  in  his  turn  says  to  his  banker,  "  I  will  sell  you  this  certificate 
for  05  cents  on  the  dollar."  His  banker  accepts  the  offer.  That 
groceryman  can  afford  to  sell  at  95  cents,  because  he  has  made  a 
good  profit  on  his  wares,  so,  as  a  matter  of  fact,  they  will  start  to 
circulate  as  a  medium  of  exchange. 

Senator  Borah.  Yes;  but  they  stop  pretty  quick,  as  you  must 
have  the  beginning  and  end  of  the  exchange  arranged. 

Secretary  Garfield.  These  certificates  would  not  be  issued  by  the 
iLSsociatioA  to  anyone  but  the  water  users  themselves.    They  are 
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not  issued  for  the  ordinary  and  current  charges  in  favor  of  people 
who  are  working.  They  are  in  favor  of  the  owners  who  are  oy  co- 
operation digging  the  ditches  and  have  but  a  limited  circulation. 

Senator  Sutherland.  Mr.  Secretary,  if  I  understand  the  certifi- 
cate, the  use  of  it  is  limited  to  the  person  to  whom  it  is  issued  or 
to  the  person  similarly  situated.  It  may  be  used  by  any  of  the  pro- 
prietors along  the  entire  project.  The  language  of  it,  after  the  pre- 
liminary part,  is: 

<rhe  said  amount  win  be  credited  on  the  installments  dne,  or  to  become  dne,  for 
a  water  right  on  lands  held  or  entered  under  the  said  project  under  the  recla- 
mation act.  Such  credit  may  be  allowed  separately  for  the  portion  of  the  in- 
stallment on  account  of  the  building  charge  or  on  account  of  the  portion  of  the 
installment  for  operation  and  maintenance  on  such  lands  for  the  current  or 
prior  years,  and  for  operation  and  maintenance  for  subsequent  years,  subject  to 
future  determination  of  the  amount  of  such  operation  and  maintenance 
charges. 

That  enables  the  man  to  whom  the  certificate  is  issued  to  transfer 
it  to  any  user  of  water  under  the  original  project  and  to  enable  him 
to  turn  it  in  and  get  credit  for  it  on  the  amount  due. 

Senator  Flint.  If  a  certain  number  of  these  were  issued  and 
passed  into  the  hands  of  the  original  proprietors  under  the  project, 
would  not  the  final  result  be  that  a  number  of  these  certificates 
would  be  turned  in  to  pay  for  the  water  rights  and  thus  cut  down 
the  amount  of  cash  that  comes  in?  Let  me  illustrate,  if  I  can,  this 
way:  The  project  costs  $500,000.  Then  add  to  the  project  $10,000, 
but  that  is  issued  in  certificates.  There  is  then  $500,000  paid  out 
and  $500,000  paid  in  in  cash;  there  is  $10,000  of  work  done,  rep- 
resented by  certificates,  and  $10,000  worth  of  certificates  turned  in. 

Senator  Sutherland.  Well,  let  us  say,  then,  that  the  project  cost 
$500,000.  Fifty  thousand  dollars,  under  the  law,  must  be  paid  each 
year  by  the  water  users.  Add  to  that  project,  by  reason  of  these 
collateral  matters,  $10,000  and  issue  certificates  to  the  extent  of 
$10,000.  Suppose  that  all  of  these  certificates  pass  into  the  hands 
of  the  original  proprietors,  namely^  the  persons  liable  for  the  $50,000. 
These  people  then  pay  in  $40,000  m  casli  and  $10,000  in  certificates: 
so  instead  of  being  $50,000  in  the  Treasury  there  is  $40,000  and 
$10,000  in  certificates. 

Director  Newell.  I  think  they  would  pay  the  $50,000  in  cash,  the 
$10,000  being  for  lateral  extensions. 

Senator  Sutherland.  But,  Mr.  Newell,  to  the  extent  that  these 
certificates  passed  into  the  hands  of  the  original  proprietors  you  cut 
down  the  amount  of  cash  that  the  original  proprietors  pay. 

Director  Newell.  Not  quite,  because  the  landowners  still  have  to 
pay  in  cash  the  original  amount  expended  in  cash;  in  fact,  the 
tendency  is  to  increase  the  prompt  return  in  cash  of  the  amount 
originally  expended  by  the  Government,  because  lands  which  other- 
wise would  lie  idle  are  at  once  made  productive  and  consequently  are 
put  on  an  immediate  revenue-producing  basis. 

Senator  Flint.  Suppose,  as  Senator  Sutherland  says,  $50,000  was 
due  the  first  year — that  is  one-tenth  of  the  cost  of  the  project.  There 
would  be  one-tenth  of  the  cost  of  the  lateral  due,  so  that  there  would 
be  $51,000  due  that  year. 

Director  Newell.  I  think  the  whole  $50,000  would  be  dv\^  iVvfc  ?cr^ 
year  and  you  would  have  the  $50,000  plus  t\kft  oosX.  oi  >iw6  \^\ssks^ 
extension. 
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Senator  Flint.  How  are  these  laterals  paid  for? 
^  Director  Newell.  If  they  are  paid  for  in  certificates  by  the  asso- 
ciation the  certificates  are  turned  in  and  credit  given  by  the  associa- 
tion which  has  made  the  contract. 

Senator  Flint.  Then  a  man  that  does  the  work  and  gets  paid  in  a 
certificate  can  take  the  certificate  and  sell  it  to  some  one  else,  and 
the  certificate  can  be  turned  in  by  the  water  users  and  the  payment 
reduced  to  $40,000  in  cash  and  $10,000  in  certificates,  or,  on  tne  other 
hand,  it  would  be  an  actual  purchase  hj  the  Government  from  these 
water  users'  associations  of  a  plant,  paying  them  in  certificates  equal 
to  cash  and  they  themselves  doinff  the  work. 

^  Director  Neavell.  I  think  the  $10,000  for  laterals  built  bv  the  asso- 
ciation would  be  turned  in  the  first  year.  There  would  then  be  the 
$50,000  for  the  main  project  to  go  back  to  the  Treasury. 

Senator  Nixon.  Could  not  these  certificates  be  made  nontrans- 
ferable ? 

Director  Newell.  They  could  be,  but  the  object  is  to  make  them 
transferable  among  the  members  of  the  association.  As  a  matter  of 
fact,  the  custom  in  Utah,  Idaho,  and  Montana  is  to  issue  these  cer- 
tificates to  members  free.  They  pass  around  inside  the  organization, 
which  is  a  semipublic  corporation.  The  demand  by  the  settlers  is 
that  they  shall  be  in  the  shape  of  readily  transferable  certificates. 

Senator  Sutherland.  I  think  your  plan  is  a  good  one,  and  so  far 
as  I  am  concerned  if  there  is  any  way  in  wliich  it  can  be  done  I  would 
be  glad  to  help  you  if  it  is  withm  the  law. 

Director  Newell.  Is  there  any  provision  of  law  to  forbid  it— either 
State  or  Federal? 

Senator  Sutherland.  I  would  say  yes ;  there  is  a  law  against  it ;  be- 
cause the  law  contemplates  that  one-tenth  of  the  entire  amount  of  the 
cost  of  one  of  these  projects  shall  be  paid  into  the  Treasury  each  year, 
I  do  not  quite  mean  that,  but  one-tenth  of  the  amount  appropriated  to 
the  land  brought  under  the  project  shall  be  paid  in. 

Director  Newell.  On  that  point  a  decision  has  been  rendered  that 
while  the  law  says  ten  payments,  it  does  not  say  ten  equal  payments. 
We  must  carefully  distinguish  between  ten  payments  and  ten  equal 
payments. 

Senator  Sutherland.  Well,  where  the  law  says  ten  installments, 
do  you  not  think  it  means  ten  equal  instaUments? 

Director  Newell.  There  is  a  decision  which  says  not. 

Senator  Sutherland.  What  decision  is  that,  Mr.  Newell? 

Director  Newell.  A  decision  wliich  was  rendered  August  16, 
1905  (34  L.  D.,  p.  78). 

Senator  Sutherland.  Well,  my  understanding  was  that  it  was  to 
be  ten  equal  installments. 

Director  Newell.  We  obtained  a  decision  on  that  point,  namely, 
that  the  installments  may  not  necessarily  be  equal. 

Senator  Borah.  Well,  it  is  manifest  that  the  law  does  not  so  pro- 
vide. It  says  "  not  exceeding  ten  installments,"  not  ten  equal  install- 
ments. 

Director  Newell.  It  is  given  in  one  of  the  annual  reports — the  ref- 
erence I  mean. 

Senator  Flint.  I  believe  there  is  no  law  to  prohibit  your  doing 
this,  but  I  am  opposed  to  having  the  Government  committed  in  any 
way  to  the  certificates.    I  am  perfectly  willing  that  the  water  users' 
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associations  should  go  ahead  and  issue  these  certificates  so  long  as 
the  Government  is  not  mixed  up  with  it. 

Senator  Borah.  Well,  they  could  not  issue  them  unless  some  one 
certified  to  them. 

Senator  Flint.  Then,  if  it  is  necessary  for  the  Government  to  do 
80,  I  am  opposed  to  the  proposition. 

Senator  JBorah.  On  what  ground? 

Senator  Flint.  On  the  ground  that  it  is  against  public  policy. 

Senator  Sutherland.  If  Mr.  Newell  is  correct,  then  these  would 
not  be  opposed  to  the  law.  I  had  been  proceeding  on  the  theory  that 
the  installments  must  be  equal  installments. 

Senator  Newlands.  But  Senator  Flint  takes  the  position  that  it  is 
against  public  policy  to  use  these  certificates  practically  as  currency* 

Senator  Borah.  I  do  not  believe  that  they  will  come  into  any  gen- 
eral use  as  currency. 

Senator  Flint.  Well,  just  as  certainly  as  you  are  sitting  there, 
they  will  be.  I  have  seen  certificates  of  United  States  marshsils  float- 
ing around  in  the  West  practically  as  cash.  ^  If  you  can  say  that  a 
paper  reading  "  This  certifies  that  John  Smith  has  served  ten  days 
as  a  juror  and  is  entitled  to  $2  per  day,  and  will  be  paid,  etc.  The 
amount  due  is  $20.  Signed  William  Jones,  United  States  Marshal," 
and  that  floats  right  around  the  country  as  currency,  then  just  so 
Rurely  will  these  certificates  be  similarly  used. 

Senator  Borah.  But  you  can't  get  any  money  on  these. 

Director  Newell.  The  Water  Users'  Association  is  a  semipublic 
corporation  which  at  its  infancy  is  composed  of  one  thousand  or 
more  men,  coming  from  every  part  of  the  United  States,  sometimes 
speaking  different  languages.  The  Secretary  of  the  Interipr  makes 
a  contract  with  that  association,  and  at  the  outset  must  assume  a 
certain  control.  Gradually,  as  the  members  of  the  Water  Users'  Asso- 
ciation acquire  title  to  the  lands,  the  relations  of  the  Department 
become  less  and  less  restrictive.  In  the  initial  stages  it  is  necessary 
that  the  Secretary  of  the  Interior  approve  the  acts  of  the  association 
and  tiie  contracts.  For  that  reason  the  approval  is  made  by  the  resi- 
dent engineer  to  show  that  the  contract  entered  into  to  build  certain 
ditches  has  been  fulfilled.  The  approval  goes  no  further  than  to 
show  that  the  works  are  done  in  accordance  with  the  original  plans 
and  contract  and  built  on  the  Government  right  of  way. 

These  certificates,  which  are  common  in  Utah,  Idaho,  etc.,  are 
easily  passable  from  hand  to  hand  and  circulated  among  the  copart- 
ners in  this  semipublic  corporation  while  the  project  is  getting  down 
to  an  orderly  and  regular  procedure. 

Senator  Flint.  How  many  of  these  certficates  have  been  issued? 

Director  Newell.  I  do  not  know  how  many.  I  think  some  have 
been  issued  in  typewriting.    We  have  a  record  in  our  local  offices. 

Senator  Flint.  Do  you  know  as  a  matter  of  fact  that  they  have 
been  taken  by  storekeepers  and  by  bankers  as  currency  ? 

Director  Newell.  I  do  not  know  so. 

Senator  Borah.  They  have  not  in  our  vicinity. 

Senator  Flint.  Well,  how  do  you  laiow  they  will  not  be? 

Senator  Borah.  Because  the  bankers  won't  go  out  to  hunt  up  a 
certain  individual  to  get  his  money  on  one  of  them,  as  he  would 
have  to  do  with  these  certificates. 

Senator  Flint.  Now  you  are  assuming. 
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Senator  Borah.  No;  I  am  speaking  from  observation  and  ex- 
perience. 

Director  Newell.  We  have  studied  this  matter  very  carefully,  Mr. 
Chairman,  and  have  felt  that  where  a  measure  seemed  proper,  and 
though  not  snecifically  mentioned  as  permissible  in  a  law,  yet  was 
not  prohibited,  we  have  gone  ahead  and  adopted  it,  proceeding  along 
the  lines  laid  down  in  United  States  v.  Macdanie  (7  Peters,  380), 
where  it  says : 

A  practical  knowledge  of  the  action  of  any  one  of  the  great  Departments  of 
the  Government  must  convince  every  person  that  the  heiid  of  a  Department,  In 
the  distribution  of  its  duties  and  responsibilities,  is  often  compeUed  to  exercise 
his  discretion.  He  is  limited  in  the  exercise  of  his  powers  by  the  law ;  but  it 
does  not  follow  that  he  must  show  a  statutory  provision  for  everything  he 
does.  No  government  could  be  administered  on  such  principles.  To  attempt 
to  regulate  by  law  the  minute  movements  of  every  part  of  the  complicated 
machinery  of  government  would  evince  a  most  unpardonable  ignorance  on  the 
subject.  Whilst  the  great  outlines  of  its  movements  may  be  marked  out,  and 
Umitations  imiiosed  on  the  exercise  of  its  powers,  there  are  numberless  things 
which  must  be  done  that  can  neither  be  anticipated  nor  defined  and  which  are 
essential  to  the  proper  action  of  the  Government. 

I  cite  this  merely  to  illustrate  how  these  matters  are  looked  upon 
by  the  courts  as  we  can  ascertain  them.  It  is  a  condition  urged 
upon  us  by  the  people  who  own  the  lands.  If  there  is  a  law  to 
prevent  it,  we  will  obey  it,  but  if  there  is  none  I  think  the  practice 
should  be  continued. 

Senator  Funt.  Will  you  ascertain,  Mr.  Newell,  if  any  of  these 
certificates  have  been  turned  over  to  merchants  or  bankers? 

Director  Newell.  We  can  not 

Senator  Flint.  Will  you  write  to  your  men  and  find  out? 

Director  Newell.  Certainly,  Senator. 

Senator  Sutiiekland.  On  reflection  I  think  my  judgment  was  a 
little  too  hasty,  because  if  these  certificates  were  transferred  to  some 
of  the  original  pi'oprietors,  the  collateral  owners,  so  to  speak,  would 
be  obliged  to  pay  in  cash,  so  that  the  whole  amount  of  the  cash  would 
be  kept  up. 

Senator  Flint.  I  think  you  are  not  losing  cash,  but  you  are  tak- 
ing a  certain  number  of  men  in  the  certain  district  and  paying  them 
the  equivalent  of  $10,000  in  cash  for  their  own  labor. 

Senator  Sutiiekland.  But  they  have  to  pay  cash  themselves  ulti- 
mately. 

Secretary  Garfield.  If  we  employ  them  from  week  to  week,  we 
pay  them  in  cash,  but  they  do  not  get  the  opportunity  to  receive  a 
return  on  the  certificate  till  it  comes  due. 

Senator  Flint.  But  why  are  you  not  paying  out  the  same  as  $10,000 
in  cash  ?  You  have  a  project  costing  $r>00,000.  You  come  along  to  a 
lateral  costing  $10,000.  That  is  $510,000.  There  is  due  to  the  Gov- 
ernment this  year  one-tenth,  or  $51,000,  of  that  money.  Instead  of 
fetting  $51,000  in  cash  you  get  only  $*11,000.  Why  have  you  not  paid 
10,000  in  cash  the  same  as  out  of  the  Treasury? 

Director  Newell.  But  we  do  not  pay  that  $10,000.  We  assume  no 
obligation  whatever.  We  permit  the  men  to  build  the  work  for  them- 
selves in  accordance  with  a  definite  contract. 

Senator  Flint.  But  assuming  that  you  had  this  project  costing 
$500,000 

Director  Newell.  When  it  is  completed. 
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Senator  Flint.  Well,  suppose  you  had  paid  $500,000  and  you  get 
a  lateral  project  costing  $10,000 ;  you  say  you  have  not  got  the  money, 
but  vou  will  let  the  men  do  the  work,  and  you  issue  them  certificates 
for  $10,000. 

Director  Newell.  No;  the  water  users'  association  issue  them  to 
its  members. 

Senator  Flint.  Well,  you  certify  to  them.  When  the  time  for  pay- 
ment comes  and  these  certificates  are  turned  in  to  people  who  have 
payments  due,  how  much  cash  would  you  ^et  ? 

Director  Newell.  We  would  get  $50,000  in  cash — the  exact  amount 
paid  out. 

Senator  Flint.  Where  would  the  certificates  go? 

Director  Newell.  You  do  not  add  them  to  the  total  cash  cost  of  the 
project  There  would  be  $50,000  in  cash  and  $10,000  in  certificates 
showing  work  done. 

Senator  Flint.  Well,  that  would  be  the  same  year.  You  have  paid 
them  $10,000  in  cash. 

Secretary  Garfield.  But,  Senator,  in  one  instance,  if  all  the  certifi- 
cates issued  were  turned  in — and  I  grant  they  probably  would  be — for 
that  one  year's  time  you  might  have  a  less  proportion  of  cash  than  you 
would  have  on  the  next  year's.  The  next  year  everyone  would  have 
to  pay  in  cash.    The  year  only  they  would  have  credit  in  such  a  case. 

Senator  Sutherland.  It  might  cut  down  your  cash  the  first  year. 

Secretary  Garfield.  Yes. 

Director  Newell.  On  the  other  hand,  they  might  not  only  pay  their 
proportional  share  of  the  cash,  but  increase  the  cash  return  by  the 
fact  that  laterals  had  been  built  to  lands  otherwise  idle. 

Senator  Sutherland.  Let  me  suggest,  Mr.  Newell,  why  not  obviate 
the  question  by  providing  in  the  certificates  that  they  be  credited  on 
the  lateral  works  only  and  not  credited  on  the  original  project? 

Director  Newell.  That  adds  a  complication  for  which  we  do  not 
see  the  necessity.  For  example,  you  want  to  build  your  ditch,  costing 
$50.  Beyond  you  is  another  man.  You  say,  "  Let  me  build  this  ditch 
and  let  me  get  the  credit,  while  he  pays  the  cash."  If  you  could  only 
have  credit  for  your  own  ditch  it  would  delay  matters.  It  could  bo 
done,  but  it  would  make  a  very  complicated  piece  of  bookkeeping. 
Here  is  one  water  user  doing  a  week's  work,  another  a  month's  work, 
and  so  on.  Your  plan,  whue  it  makes  it  simpler  in  theory,  is  more 
complicated  in  practice. 

Senator  Flint.  I  do  not  object  to  this  being  done  by  the  Water 
Users'  Association,  just  as  it  is  being  done,  nor  to  the  Keclamation 
Service  verifying  it.  The  only  objection  I  have  is  to  the  Govern- 
ment, ^irectly  or  indirectly,  through  any  of  its  officers,  bein^  a  party 
to  the  issuance  of  these  certificates,  which  may  be  used  and  circulated 
as  cash  or  currency. 

Senator  Ankeny.  But,  Mr.  Secretary,  this  scheme  is  not  unlike 
your  practice  of  anticipating  surveys. 

Secretary  GARriELp.  I  have  no  doubt  about  the  power,  Mr.  Chair- 
man, but  it  is  a  question  of  how  best  to  work  it  out. 

Senator  Ankeny.  Of  course,  when  we  build  the  ditches  in  the 
mines,  the  Government  does  not  build  them,  but  responsible  people 
do,  and  everyone  gets  the  water.  The  general  principle  is  the  same. 
I  q)oke  of  the  surveys — ^you  authorize  them  frequently  in  advance. 
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Senator  Sutherland.  It  does  seem  to  me  that  you  would  obviate 
this  entire  question  if  you  would  provide  that  these  certificates  could 
only  be  received  in  payment  on  the  collateral  project. 

Senator  Borah.  Do  you  mean,  Senator,  that  you  would  limit  them 
to  the  particular  lateral  built  by  the  party? 

Senator  Nixon.  That  is  my  suggestion — ^that  they  could  not  be  used 
to  pay  for  the  original  project. 

Senator  Sutherland,  it  might  obviate  some  of  the  bookkeeping 
which  the  service  is  endeavoring  to  avoid. 

Director  Newell.  Here  is  the  situation  in  Milk  River  Valley,  Mon- 
tana :  The  people  say,  "  We  will  build  the  lateral  ditch  from  Milk 
River  at  our  own  expense  if  you  will  build  the  dam  in  the  river" 
(which  is  the  difficult  piece  of  the  work).  Under  that  agreement  we 
are  preparing  to  build  an  extensive  dam  across  the  river,  charging, 
say,  $20  per  acre  for  that  portion  of  the  work.  The  people  will  build 
the  ditches  leading  from  that  dam  to  the  lands,  which  will  cost  them, 
say,  $10  per  acre.  The  understanding  is  that  if  this  works  out  right 
the  local  association  shall  issue  these  certificates  on  that  basis.  The 
difficulty  will  be,  of  course,  to  exactly  proportion  the  different  cost  in 
order  to  make  it  proportionateljr  equal.  You  will  see  it  is  necessary 
to  use  these  certificates.  Here  is  a  case :  One  man  says,  "  I  loaned 
my  scraper  and  horses  to  John  Jones;  why  not  let  him  transfer  his 
certificate  to  me  to  pay  for  thi^  loan? "  You  can  readily  see  the 
complications  that  the  scheme  will  settle  if  the  certificates  are 
transferable. 

Senator  Sutherland.  These  collateral  owners,  so  to  speak,  come 
into  the  main  association? 

Secretary  Garfield.  Oh,  yes;  the  certificates  are  issued  by  the 
Water  Users'  Association,  which  has  control  of  the  entire  project,  and 
the  different  owners  in  the  associations  are  like  stockholders  in  a 
corporation,  and  it  is  for  the  benefit  of  the  entire  project  that  these 
laterals  are  constructed  and  their  cost  is  covered  into  the  total  cost 
of  the  project. 

Senator  Flint.  What  is  the  necessity  of  having  any  officer  of  the 
Reclamation  Service  having  anything  to  do  with  these  certificates? 

Secretary  Garfield.  Simply  to  show  that  when  the  ditch  is  com- 
pleted it  is  in  accordance  with  our  plans  and  is  properly  constructed. 
That,  I  understand,  is  the  only  reason  for  having  the  resident  engi- 
neer put  his  approval  on  it,  and  only  goes  to  the  extent  of  certifying 
that  there  has  been  so  much  work  done  in  accordance  with  the  plans 
of  the  Service. 

Senator  Flint.  What  is  the  necessity  for  the  certification  on  the 
slip  itself? 

Secretary  Garfield.  So  that  when  the  certificates  are  finally  pre- 
sented to  tlie  Service  in  settlement  of  the  charge  against  which  the 
certificate  may  have  been  issued,  we  will  know  that  they  are  real  cer- 
tificates and  not  fraudulent  ones.  I  can  conceive  conditions  where 
we  would  be  flooded  with  certificates  far  in  excess  of  the  work  done 
were  it  not  for  this  precaution.  When  the  work  is  done,  the  certifi- 
cate is  filled  out  and  the  engineer  fills  out  the  stub,  and  when  that 
certificate  is  presented  it  can  only  be  canceled  when  it  compares 
exactly  with  the  stub. 
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Senator  Flint.  But  why  not  have  that  data  without  the  certificate? 

Director  Newell.  Simply  for  the  purpose  of  eliminating  book- 
keeping. 

Senator  Flint.  But  without  having  any  officer  of  the  Government 
certifying  to  it,  keep  a  copy,  but  do  not  issue  a  certificate. 

Director  Newell.  But  wny  not  assist  the  association  of  water  users, 
if  we  are  doing  the  thing  properly  within  the  law  t 

Senator  Borah.  A  banker  could  not  present  it  to  you  if  he  took  it 
up  unless  he  hapj^ened  to  be  a  party  to  the  initial  transaction,  and 
that  is  the  reason  it  is  not  circulated  as  currency  with  us. 

Senator  Flint.  But  it  can  be  passed  around  just  the  same  as  money. 

Director  Newell.  I  would  like  to  ask  if  I  may  extend  my  statement 
in  the  transcript? 

Senator  Sutherland.  Just  one  more  suggestion.  Mr.  Newell  says 
that  this  law  has  been  construed  so  as  to  not  require  the  money  paid 
in  in  equal  amounts.  The  language  is  "  not  exceeding  ten,"  in  section 
4  of  the  act  of  June  17,  1902,  as  follows: 

Sec.  4.  That  upon  the  determination  by  the  Secretary  of  the  Interior  that  any 
Irrigation  project  is  practicable,  he  may  cause  to  be  let  contracts  for  the  con- 
struction of  the  same,  in  such  portions  or  sections  as  it  may  be  practicable  to 
construct  and  complete  as  parts  of  the  whole  project,  providing  the  necessary 
fimds  for  such  portions  or  sections  are  available  in  the  reclamation  fund,  and 
thereupon  he  shall  give  public  notice  of  the  lauds  irrigable  under  such  project, 
and  limit  of  area  per  entry,  which  limit  shall  represent  the  acreage  which,  in 
the  opinion  of  the  Secretaiy,  mny  be  reasonably  required  for  the  support  of  a 
family  upon  the  lands  in  question;  also  of  the  charges  which  shall  be  made 
per  acre  upon  the  said  entries,  and  upon  the  lands  in  private  ownership  which 
may  be  irrigated  by  the  waters  of  the  said  irrigation  project,  and  the  number  of 
annual  installments,  not  exceeding  ten,  in  which  such  charges  shall  be  paid 
and  the  time  when  such  payments  shall  commence.  The  said  charges  shall  be 
determined  with  a  view  of  returning  to  the  reclamation  fund  the  estimated  cost 
of  construction  of  the  project,  and  shall  be  apportioned  equitably:  Provided, 
That  in  all  construction  work  eight  hours  shall  constitute  a  day's  work,  and  no 
Mongolian  labor  shall  be  employed  thereon. 

If  I  take  a  note  from  one  of  you  gentlemen  and  the  note  says  to  re- 
pay in  ten  installments,  you  must  pay  in  ten  equal  installments. 

Senator  Borah.  It  has  been  construed  in  tne  courts  that  if  you 
wish  it  so  paid  you  must  specify  "  equal  "  installments. 

Senator  Ai^keny.  Mr.  Newell  has  permission  to  extend  his  state- 
ment. 

Director  Newell.  I  merely  wish  to  sum  up  certain  elementary 
facts  which  may  be  overlooked,  as  follows: 

Certificates  readily  transferable. — The  certificates  are  issued  by  a 
water  users'  association  for  the  purpose  of  facilitating  transfers  and 
to  enable  the  individual  members  of  the  association  to  subdivide 
among  themselves  their  interest  in  the  works  which  are  ultimately  to 
become  a  part  of  the  general  project. 

The  certificates  are  prepared  in  such  form  as  to  circulate  readily 
and  to  avoid  complicated  bookkeeping,  such  as  would  result  where  a 
thousand  or  more  partners  in  a  semipublic  corporation  are  dealing 
among  themselves  and  evolving  order  out  of  the  chaos  incident  to  the 
settlement  of  a  new  country. 

Certificates  not  currency. — The  certificates  are  issued  in  convenient 
form,  not  to  be  used  as  currency,  but  so  that  they  may  be  passed 
readily  from  one  member  of  a  water  users'  association  to  another<t 
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The  desire  of  the  water  users'  association  is  that  these  certificates 
may  be  issued  in  such  form  that  they  can  be  readily  divided  and  sub- 
divided among  the  shareholders  or  partners  who  represent  the  irri- 
gators and  settlers  who  are  developing  the  country. 

The  necessity  of  this  division  or  suodivision  is  because  of  the  fact 
that  in  any  new  country  fully  one-fourth  or  one-third  of  the  first 
settlers  change  during  the  first  year,  some  coming  and  others  going. 

In  the  second  year  there  is  a  little  less  shifting,  but  even  then  a 
large  percentage  of  the  settlers  change  their  holdings  or  relinquish  to 
newcomers.  Under  these  conditions  it  is  absolutely  essential  that 
tlie  evidence  of  interest  in  the  ditch  system  or  certificates  should  be 
of  such  cliaracter  that  they  can  be  passed  from  hand  to  hand  with 
as  little  delay  and  inconvenience  to  the  owner  as  possible. 

Certificates  not  evidence  of  liability. — ^A  certificate  is  not  an  evi- 
dence of  indebtedness  nor  a  liability  of  the  Government.  It  repre- 
sents simply  a  proportionate  interest  in  a  part  of  a  ditch  which  is  to 
•be  turned  over  to  the  Government  without  cash  outlay  and  ultimately 
consolidated  into  the  system.  The  owners  of  the  ditch  receive  an 
equitable  reduction  of  dues  to  an  amount  which  otherwise  would 
have  been  demandable  from  them.  In  short,  the  certificate  repre- 
sents an  interest  in  the  ditch,  but  does  not  represent  money  which  the 
Secretary  of  the  Interior  intends  to  expend. 

Comptroller  of  the  Curren^  not  concerned. — ^Informal  conference 
with  the  Comptroller  of  the  Currency  indicates  that  he  does  not  re- 
gard these  water  users'  association  certificates  as  coming  within  his 
purview,  as  they  are  issued  by  the  association  as  contractor  for  certain 
works  it  is  building  ultimately  for  itself  and  whose  cost  will  not  be 
considered  in  the  refund  to  be  made  to  the  Treasury. 

Comptroller  of  the  Treasury  not  concerned. — The  office  of  the 
Comptroller  of  the  Treasury  has  been  informally  consulted  and  the 
opinion  exi)ressed  in  conversation  that  there  is  nothing  to  come  before 
the  Comptroller.  The  issue  of  certificates  by  the  water  users'  associa- 
tion does  not  represent  an  expenditure  to  be  made  by  the  Govern- 
ment, nor  a  claim  a^^ainst  it,  but  is  simply  an  evidence  of  part  inter- 
est of  its  members  in  certain  works  being  built  by  the  water  users' 
association  as  a  contractor  and  which  will  be  incorporated  in  the 
system  being  completed  by  the  Secretary  of  the  Interior  in  such  a 
way  that  they  will  not  add  to  the  currency  outlay  for  the  project. 

That  is  to  say,  if  on  a  $2,000,000  project  the  Secretary  pays  in  cur- 
rency $1,800,000  for  nine-tenths  of  the  project,  the  water  users  con- 
tril)ute  $200,000  in  labor  or  supplies,  this  being  the  remaining  tenth 
of  the  project.  The  equitable  distribution  of  cost  to  the  water  users 
would  then  be,  cash  nine-tenths  of  the  entire  cost,  and  labor  and  sup- 
plies one-tenth  of  the  entire  cost. 

The  Treasury  will  receive  back  its  cash  outlaj  of  $1,800,000  in  ten 
or  less  annual  installments.  The  Treasury  officials  are  not  concerned 
regarding  the  $200,000  which  is  not  an  outlay  and  is  not  to  be  re- 
turned to  the  Treasury,  and  which  does  not  enter  into  the  currency 
cost  of  the  project  as  assumed  by  the  Secretary  of  the  Interior. 

Land  Office  not  concerned, — The  Land  Office  does  not  handle  these 
certificates  or  take  them  into  consideration,  as  they  are  not  receivable 
by  the  Land  Office  in  payment  for  dues,  but  are  received  and  can- 
celed by  the  engineers  of  the  Reclamation  Service  in  recognition  of 
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exchange  of  values  for  a  ditch  or  a  portion  of  a  ditch  which  has  been 
built  by  the  water  users'  association  at  its  own  expense. 

Cooperative  construction  customary. — In  the  arid  and  semiarid 
States,  notably  Utah  and  Idaho,  it  is  the  established  custom  that  the 
irrigators  or  water  users  join  tO][^ther  in  building  irrigation  ditches 
or  laterals,  receiving  in  exchange  for  their  work  a  certain  share  of 
stock  or  equitable  reduction  of  flie  dues.  The  proposed  issue  of  cer- 
tificates is  in  accordance  with  this  custom,  which  has  been  approved 
by  vears  of  successful  operation.  The  certificates  do  not  represent  a 
casn  indebtedness,  but  an  inchoate  right  wliich  will  be  recognized 
when  settlement  is  made  for  a  water  right. 

Registration  hy  the  engineer  of  the  Reclamation  Service, — ^The 
rej^stration  by  the  engineer  of  the  Reclamation  Service  of  the  cer- 
tificates when  originally  issued  by  the  water  users'  association  indi- 
cates that  the  work  has  been  properly  done  in  accordance  with  the 
plans  and  specifications  of  the  Keclamation  Service,  which  have  been 
filed  with  the  association,  describing  the  works,  subject  to  the  direct 
supervision  of  the  engineer.  It  shows  that  he  has  checked  the  rec- 
ords of  work  done  or  supplies  or  materials  furnished. 

Registration  is  necessary  to  show  that  the  above-named  conditions 
have  been  complied  with  and  that  there  is  no  possibility  of  overissue 
of  the  certificates  beyond  the  amount  agreed  upon  or  exceeding  the 
value  received.  It  indicates  that  the  work  has  been  properly  meas- 
ured up  or  the  units  of  results  computed. 

Cash  outlay  and  cash  returns  not  affected. — ^The  issue  of  these  cer- 
tificates by  the  water  users'  association  and  subsequent  redemption 
does  not  increase  the  cash  outlay  by  the  Secretary  oi  the  Interior  nor 
diminish  the  returns  to  the  Treasurv  for  this  cash  outlay.  The  cer- 
tificates do  not  affect  in  any  way  the  cash  liability  assumed  by  the 
Secretary  of  the  Interior  under  the  terms  of  the  reclamation  act 
They  simply  represent  labor  performed  or  materials  furnished  for  a 
part  of  a  project,  without  cash  outlay  or  cash  returns. 

Three  parties  in  interest. — In  any  consideration  of  construction, 
operation,  and  ownership  of  works  built  under  the  terms  of  the  rec- 
lamation act  there  are  to  be  distinguished  three  parties  in  interest : 

First.  The  Govermnent,  represented  by  the  Secretary  of  the  Inte- 
rior. It  is  the  owner  of  the  irrigation  works,  the  title,  under  the 
terms  of  the  reclamation  act,  remaining  in  the  Government  until 
otherwise  provided  by  Congress. 

Second.  The  association.  This  is  ah  incorporated  organization 
of  water  users,  and,  under  the  terms  of  section  6  of  the  reclamation 
act,  will  ultimately  manage  and  operate  the  works.  Under  the  law, 
it  thus  acquires  what  might  be  called  an  equitable  interest  in  the 
works,  the  legal  title  being  in  the  Government.  The  association 
makes  no  payment,  but  by  contract  with  the  Secretary  of  the  Inte- 
rior guarantees  the  payments.  It  owns  no  lands  nor  water  rights, 
but  represents  the  land  and  water  owners. 

Third.  The  individuals.  These  are  the  men  who  actually  pay  the 
charges  assessed  under  the  reclamation  act  and  become  the  owners  of 
the  lands  and  the  owners  of  the  water  rights  which  ultimately  are 
inseparably  attached  to  the  lands. 

Necessity  for  association. — The  necessity  for  the  formation  of  the 
water  users'  association,  which  stands  intermediate  between  the  Gov- 
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eminent  and  the  individuals,  arises  from  the  fact  that  some  organi- 
zation must  ultimately  operate  and  manage  the  works.  The  for- 
mation of  the  association  at  as  early  a  date  as  possible  is  requisite, 
because  of  the  fact  that  it  is  necessary  to  deal  with  a  thousand  men, 
most  of  them  strangers  to  each  other,  sometimes  speaking  different 
languages,  having  widely  varying  experience  and  training,  but  who 
are  brought  together  by  community  of  interest  and  whose  success  is 
dependent  upon  the  early  and  proper  coordination  of  their  interests. 
There  are  many  complications  of  lands  and  water  rights  to  be  ad- 

{'usted  in  the  early  stages  of  the  projects,  which  can  best  be  handled 
)y  dealing  with  representatives  of  the  whole  body  than  with  the 
individuals. 

An  irrigation  system  is  a  highly  developed  machine  or  organism, 
which  not  only  necessitates  a  large  investment  in  its  construction, 
but  requires  great  skill  and  forethought  in  its  operation.  Like  all 
instrumentalities  of  value  to  mankind,  it  is  capable  of  becoming  by 
neglect  destructive  to  life  and  property.  As  in  the  case  of  fire,  the 
irrigation  dam  or  canal  is  a  useful  servant,  but  a  bad  master.  It 
must  be  given  daily  or  even  hourly  attention  by  skilled  men.  This 
skill  can  not  be  acquired  in  a  day  or  a  year  by  the  association  of 
farmers  who  must  ultimately  manage  and  operate  the  works.  This 
association  or  partnership  or  farmers  must  be  gradually  led  to  work 
together  harmoniously  and  effectively. 

Theory  of  certificates. — The  construction  certificates  issued  by  the 
water  users'  associations,  with  the  approval  of  the  engineers  of  the 
Reclamation  Service,  are  intended  as  evidence  that  work  has  been 
done  or  materials  or  supplies  furnished  for  a  given  portion  of  a 
project.  A  careful  record  is  kept  of  this  work  or  materials,  as  well 
as  of  the  certificates,  and  is  always  available  for  examination  and 
auditing.  The  amount  represented  by  the  face  value  of  the  certifi- 
cates is  not  an  indebtedness  of  the  United  States,  and  the  certificate 
is  not  an  evidence  of  ownership  of  water  rights.  When  the  certifi- 
cate is  surrendered  and  accepted  by  the  properly  authorized  officer 
of  the  Reclamation  Service  it  represents  value  which  is  then  equit- 
ably apportioned  as  a  credit  on  an  installment  of  the  reclamation 
water  right  charges. 

In  this  way  the  Reclamation  Service,  under  authority  of  the  Sec- 
retary of  the  Interior,  receives  from  the  holder  of  the  certificate  an 
equivalent  indivisible  interest  in  certain  irrigation  structures.  He 
exchanges  this  share,  whose  value  is  expressed  by  the  certificate,  for 
a  definite  interest  in  the  whole  system  which  has  been  or  is  being 
built  by  the  Reclamation  Service,  the  ownership  of  which  is  held 
by  the  United  States  in  trust  for  the  whole  bodv  of  water  users. 

It  is  very  important  to  keep  in  mind  these  fundamental  facts: 

First.  The  certificate  is  not  an  outstanding  liability  of  the  Recla- 
mation Service,  but  represents  a  value  which  will  be  exchanged  on  an 
equitable  basis. 

Second.  Exact  and  explicit  records  must  be  kept  of  the  work  done 
and  materials  delivered  leading  up  to  the  issue  of  each  certificate,  so 
that  the  auditing  may  be  simple  and  thorough. 

Third.  The  certificate,  when  presented  and  canceled,  represents 
the  surrender  to  the  Secretary  of  the  Interior  by  the  holder  of  a  cer- 
tain interest  in  a  ditch  or  structure  used  as  a  portion  of  the  irrigation 
system  which  the  Secretary  is  completing. 
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Fourth.  When  the  certificate  is  canceled  the  Secretary  announces 
that  because  he  has  received  certain  valuable  rights  or  property 
needed  in  the  completion  of  a  certain  project  he  reduces  equitably  the 
charges  on  a  certain  farm  unit. 

The  Land  Office  has  nothing  to  do  with  the  certificates.  Under 
the  theory  of  their  issue  the  certificates  are  not  received  in  payment 
for  dues,  but  are  a  direct  exchange  of  an  interest  in  property  previ- 
ously acquired  which  the  Secretary  desires  to  obtain  in  order  to  com- 
plete the  irrigation  system. 

The  holder  of  the  certificate  does  not  surrender  the  certificate  in 
payment  of  dues.  On  the  contrary,  he  is  relieved  of  certain  charges 
through  an  equitable  exchange  of  property. 

Section  4  of  the  reclamation  act  states  that  the  charges  made 
against  any  farm  unit  shall  be  estimated  with  a  view  of  returning  to 
the  reclamation  fund  the  estimated  cost  of  construction  of  the  works 
and  shall  be  apportioned  equitablv.  This  equitable  apportionment 
can  be  secured  if  the  holder  of  the  farm  unit  presents  to  the  Secretary 
certain  rights  of  property,  which  is  a  desirable  part  of  the  system. 
By  accepting  this  right  or  interest  the  Secretary  is  enabled  to  reduce 
equitably  the  charges  against  a  particular  parcel  of  land. 

This  exchange  of  values  or  equitable  apportionment  is  entirely 
Independent  of  the  collection  of  cash  charges.  These  by  law  are 
placed  in  the  hands  of  the  Land  Office.  The  transaction  as  regards 
equitable  exchange  must  be  completed  in  such  a  way  that  the  Land 
Office  is  called  upon  to  take  cognizance  only  of  the  cash  payment,  and 
not  of  the  details  of  the  reduction  of  charge  due  to  this  equitable 
apportionment. 

AH  matters  of  acquiring  rights  or  property  as  part  of  the  construc- 
tion of  the  complete  irrigation  system  are  made  by  the  officers  of.  the 
Beclamation  Service,  and  are  completed  in  such  a  manner  or  at  such 
times  as  will  enable  the  Land  Office  to  consider  the  cash  payments  as 
a  separate  transaction. 

In  order  to  give  the  steps  which  lead  up  to  this  procedure  the  fol- 
lowing r&um6  is  given  of  various  methods  of  construction : 

First.  Complete  construction^  followed  hy  compUte  cash  pay- 
ment. — The  (jovemment  constructs  all  of  the  works  by  contract  or 
by  force  account,  paying  cash  for  them.  A  charge  is  made  on  a  cash 
basis  to  all  water  users,  the  equitable  apportionment  required  by  sec- 
tion 4  of  the  reclamation  act  being  thus  a  simple  matter  of  cash  pay- 
ments by  all  water  users,  as  apportioned  by  the  Secretary. 

S€KK)nd.  Part  purchase  for  cashf  balance  paid  in  cash. — ^In  the  case 
that  the  Government  finas  an  existing  canal  or  ditch  system  which 
is  in  the  way  of  the  larger  work,  or  can  be  incorporated  with  it,  a 
cash  payment  is  made  for  this  existing  canal,  and  it  is  incorporated 
with  the  remaining  part  of  the  work,  which  is  completed  by  contract 
or  force  account.  The  water  users  repay  the  total  in  cash  install- 
ments. 

Third.  Part  cash  purchase  from  water  users^  remainder  cash  con- 
struction.— In  the  case  that  the  portion  of  the  canal  already  con- 
structed by  private  ownership  is  purchased  from  the  water  users 
themselves,  the  Government  may  pay  to  the  water  users  in  cash  the 
estimated  value  of  the  system  purchased.  Then,  in  the  course  of  ten 
or  twelve  years,  the  Government  collects  back  from  the  water  users, 
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also  in  cash,  the  cost  of  the  whole  work,  including  the  portion  pur- 
chased from  them. 

In  this  case  the  water  users  have  had  at  all  times  the  continued  use 
of  the  existing  system.  In  effect,  the  Government  loans  to  the  water 
users,  without  interest,  the  total  value  of  the  system  purchased,  and 
they  enjoy  at  the  same  time  the  use  of  the  canal  and  the  money  real- 
ized by  its  sale.  A  reco^ition  of  this  condition  led  to  the  considera- 
tion of  a  credit  system  instead  of  cash  purchase  in  order  to  obviate 
criticism  that  the  money  of  the  Government  was  tied  up  in  what 
amounts  to  a  loan  to  the  water  users. 

Fourth.  Credit  purchase  in  part,  balance  cash  construction, — 
TVliere  the  Government  found  an  irrigation  system  partly  constructed 
and  owned  by  a  portion  of  the  water  users,  instead  of  paying  these 
water  users  cash  for  the  system,  the  next  step  in  evolution  has  been 
to  credit  these  water  users  with  the  cost  of  their  system  and  assess 
against  this  particular  group  of  men  a  less  payment  than  in  the  case 
of  the  persons  who  are  not  part  owners  in  the  existing  system.  Here 
all  the  water  users  pay  a  given  amount  per  acre  for  water  rights, 
while  the  owners  of  the  old  water  right,  who  obtain  from  the  Govem- 
mont  the  benefits  of  an  imj^roved  system  and  a  complete  water  ri^t, 
receive  an  equitable  apportionment  on  the  basis  of  value  surrendered, 
which,  according  to  circumstances,  may  range  from  $10  to  $40  or  $50 
per  acre. 

On  a  strict  cash  basis  it  would  have  been  necessary  to  pay  these 
men  each  $10  to  $40  or  $50  per  acre^  and  then  collect  it  from  them 
in  ten  years  or  more,  allowing  them  m  the  meantime  to  have  the  use 
of  the  money,  and  the  Government  being  at  the  same  time  deprived 
of  its  use  in  the  construction  of  larger  works.  This  plan  has  been 
adopted  in  several  cases,  as,  for  instance,  on  the  Payette-Boise  and 
the  Sunny  side  projects. 

Fifth.  Cash  covstniction^  in  part;  balance^  credit  construction. — 
The  next  step  is  in  the  case  of  a  necessary  lateral  or  extension  of  a 
system  which  the  Government  is  building  on  a  cash  basis.  There  a 
group  of  men  get  together  and  build  at  their  own  expense  a  lateral 
and  then  sell  it  to  the  Government,  the  case  being  analogous  in  all 
respects  to  that  in  which  the  same  men  had  already  built  a  lateral.  In 
either  case  these  men  could  properly  be  allowed  credit  for  the  work 
done  or  to  be  done. 

In  such  cases  the  Secretary  makes  an  equitable  distribution  of  the 
cost,  and  the  men  who  build  the  new  extension  may  pay  $30  an  acre, 
while  the  others  pay  at  the  rate  of  $50  an  acre.  The  adjustment 
rests  in  the  discretion  of  the  Secretary,  who  apportions  the  cost  equi- 
tably in  accordance  with  the  conditions. 

Sixth.  Part  cash  construction;  part  certificate  construction  by 
ovnwrs, — AVhere  conditions  are  so  complicated  that  it  is  impracti- 
cable to  organize  a  group  of  men  to  build  a  lateral  and  to  transfer 
this  to  the  Government  as  one  item  for  merging  it  in  the  system  on 
a  credit  basis,  then  the  next  step  is  one  dependent  for  success  on 
good  bookkeepinfr.  How  can  the  credit  be  given  to  individuals  for 
their  proportional  part  of  a  piece  of  work?  This  is  a  simple  mat- 
tor  when  we  have  a  f^roup  of  men  owning  as  an  entirety  a  certain 
ditch  system  which  is  to  be  purchased  and  credited  to  the  entire 

Sroiect,  but  this  condition  is  the  reverse  of  this  in  that  we  must 
cal  with  individuals  having  inseparable  interests  in  the  whole. 
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The  logical  result  is  that,  instead  of  crediting  the  entire  system 
as  one  charge,  it  is  necessary  to  subdivide  this  system  on  the  books 
and  represent  each  subdivision  by  a  certificate  as  to  its  vahie. 

To  accomplish  this  the  individuals  who  desire  to  obtain  shares 
of  credit  organize  into  an  association;  they  build  a  ditch  in  its  en- 
tirety^  and  as  an  association  receive  a  credit  for  the  ditch.  This 
is  a  simple  and  obvious  matter  where  the  association  does  the  work 
upon  the  particular  lateral  in  which  each  is  a  landowner.  This  is 
a  simple  case,  and  the  Secretary  makes  the  equitable  apportionment 
to  this  group  of  water  users  who  will  each  pay  a  less  amount  in 
<^h,  as  they  have  already  provided  or  are  about  to  provide  the  por- 
tion of  the  distributing  system  which  will  carry  water  to  their  own 
land. 

Seventh.  Part  cash^  or  none^  balance  certificateSy  hy  men  not  direct 
avmers, — ^The  final  condition  is  where  one  or  more  men  do  not  receive 
water  from  a  particular  lateral  on  which  he  works,  but  desires  to 
do  any  work  anywhere  and  receive  corresponding  credit  for  land  not 
yet  located.  He  receives  a  certificate  which  is  an  acknowledgment 
of  the  fact  that  he  has  contributed  to  the  cost  of  a  particular  canal, 
and  that  his  cash  balance  due  to  the  Government  should  be  corre- 
spondingly reduced. 

Under  the  equitable  distribution  allowed  by  the  Secretary,  he  may 
obtain  his  water  right  by  the  payment  of  a  small  amount  of  cash  in 
addition  to  the  credit  which  he  has  earned.  This  amount  of  cash 
may  be  very  small  or  may  be  nothing.  The  Secretary  may  say  to 
him,  "  You  have  earned  a  complete  water  right  by  giving  to  the 
entire  system  your  work,  and  the  results,  while  not  separable  from 
other  parts,  entitle  you  to  a  water  right  without  anjr  cash  payment." 

This  is  analogous  to  the  recognition  of  an  existing  water  rinzlit, 
such  as  that  where  a  small  ditcl^i  is  incorporated  into  the  system  w  ith- 
out  cost  to  the  Government.  In  such  cases  the  Secretary  may  recog- 
nize the  existing  water  right  as  complete.  In  the  analogous  case  of 
the  holder  of  certificates  the  Secretary  recognizes  an  exchange  of 
value  such  that  the  charge  for  his  water  right  is  completely  canceled. 

O 
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VESTRY  OF  THE  PLAINS  EPISCOPAL  CHURCH,  THE 

PLAINS,  VA. 


XiBTTBB  FROM  THE  ASSISTANT  OLEBK  OF  THE  OOIHEtT  OF  OLAIMS 
TBANSMTTTING  A  OOPY  OF  THE  FINDINGS  OF  THE  OOUBT  IN 
i?HE  OASE  OF  VBSTBY  OF  THE  PLAINS  EPISCOPAL  OHUBOH,  OF 
THE  PLAINS,  VA.,  AGAINST  THE  UNITED  STATES. 


Kit  22, 1908.— Referred  to  the  Oommittee  on  Claims  and  ordered  to  be  printed* 


CouBT  OF  Claims,  Clerk's  Oftiob, 

Washington,  May  21, 1§08. 
Sm:  Pursuant  to  the  order  of  the  court,  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  fiJed  by  the  dourt  in  the  aforesaid 
causC;  which  case  t^as  referred  to  this  court  by  the  resolution  of  the 
United  States  Senate  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims. 
Hon.  Charles  W.  Faibbanks, 

President  of  the  Senate. 


Court  of  ClAimi.   Congressional  eaie  No.  11797.    Vestiy  of  The  Plains  EplsoopftlChuroh,  of  The  PUkbiiL 

Va.,  V.  Tho  United  States.] 

STATEMENT  OF  CA8B. 

The  following  bill  was  referred  to  the  court  February  28,  1905,  by  reaolution  of  the 
United  States  Senate  under  act  of  Congress  approved  March  3,  1887,  known  as  the 
Tucker  Act: 

**  [8. 7007,  Fifty-eighth  Congress,  third  session.] 

'*  A  BILL  For  the  relief  of  the  vestry  of  the  Episcopal  Church  of  The  Plains,  Fauquier  County  Virginia. 

"Beit  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pa^r,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
to  the  vestry  of  the  Episcopal  Church  of  The  Plains,  Fauquier  County,  Virginia,  for 
the  use  and  occupation  and  partial  destruction  of  their  church  property  during  the 
war  between  the  States,  the  sum  of  one  thousand  dollars.'' 

The  vestry  of  the  Episcopal  Church  of  The  Plains,  Fauquier  County,  Va.,  appeared 
and  filed  their  petition  in  this  court  July  14,  1906,  in  which  they  make  the  following 
allegations: 

That  during  the  late  war  for  the  suppression  of  the  rebellion,  and  in  the  foil  of  1863, 
the  military  forces  of  the  United  States,  under  command  of  General  Geary,  took 
pooBession  of  the  church  building  of  The  Plains  Episcopal  Church,  of  The  Plains,  Va., 
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mod  wed  and  occupied  the  eune  for  ndlitftry  purpoees.  That  Inr  fei 
oocupaiunr  repaixi  were  necetaaxy,  and  the  coat  to  xeBtore  the  bafliung  to  the  condi* 
tion  in  wnidi  it  waa  at  the  time  the  aaid  militaiyforoea  took  poaaeaBion  waa  the  aom 
of  $1,000,  for  whidi  no  payment  haa  heen  made. 

The  caae  waa  brought  to  a  heazing  on  loyalty  and  merita  on  the  4th  day  of  llayi 
1908. 

G.  W.  Z.  Blade,  ea^ .,  appeared  for  the  daimanta,  and  the  Attomey-Genend,  l^ 
W.  H.  Lamar,  eaq..  hia  aanatant.  and  under  Ida  direction,  appeared  far  the  defenaa 
and  protection  of  the  interesta  ol  the  United  Statea. 

The  court,  upon  the  evidence  adduced  by  the  dalmanta,  none  botog  adduced  bgr 
the  defendants,  and  after  conaidering  the  briels  and  argumenta  of  coSnaeL  on  both 
aides,  makea  the  following 

wammoB  av  WAot. 

I.  The  Flaina  Episcopal  Ginidi,  of  The  FUina,  Va.,  aa  a  diurdi,  waa  loyal  to  tta 
Government  of  the  United  Statea  throug^iout  the  late  dvfl  war. 

II.  During  aaid  war  the  military  forcea  d  the  United  Statea,  bjr  proper  authority, 
took  poasesBion  ol  the  diurdi  building  described  in  the  petition,  and  uaea  and  occu^^ 
the  aame  as  general  quartera  for  the  troops  for  a  diort  period  of  tinie,  and  damaged  the 
aame.  lliereasonablerentalvalue,  together  with  damagea  in  excesses  ordinary  wear 
and  tear,  waa  then  and  there  the  sum  oi  five  hundred  and  fifty  dollara  (1660),  no  part 
ol  whidi  appeara  to  have  been  paid. 

III.  Hie  daim  herein  waa  never  presented  to  any  department  or  ofltor  of  the  Gov«- 
emment  pri<»r  to  ita  preaentation  to  Congreas  and  reference  to  thia  court  bv  readution 
of  the  Umted  Statea  Senate,  aa  hereinbcnKire  set  forth  in  the  statement  <tf  tne  caae,  and 
no  reason  is  diown  why  the  aame  waa  not  earlier  prcsantedi 

Bttbs  Oousc 
Filed  May  18, 1906. 

A  true  copy. 

TM  thia  Slat  day  of  May,  1906. 

[iBALj  JOBH  BAVDOUKy 

jMCrfant  CM  Cburt  ^  Cfatea. 
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GEORGE  W.  BOUSHELL  AND  OTHERS 


IiETTBB  FBOH  THE  ASSISTANT  OI^BK  OF  THE  OOUBT  OF  OLAIMS 
TBANSMITTINQ  A  COPY  OF  THB  FINDINGS  OF  THB  OOUBT  IN 
THB  OASE  OF  GEOBQE  W.  BOUSHELL,  AND  THIBTY-TWO  OTHEB 
CLAIMANTS,  AGAINST  THE  UNITED  STATES. 


ILlt  22, 1908.— Bef  erred  to  the  Committee  on  ClaimB  and  ordered  to  be  printed. 


CouBT  OP  Claims,  Clerk's  Ofpiob, 

WasJiinfftan,  May  21, 1908. 
Sib:  Pursuant  to  the  order  of  the  court  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
causes,  which  cases  were  referred  to  this  court  by  the  resolution  of  the 
United  States  Senate,  under  the  act  of  March  3,  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  qf  Cflaims. 
Hon.  Charles  W.  Fairbanks, 

President  offfie  Senate. 


fCoart  of  CUfana  of  the  Unltad  States.  CongresalonAl  case  No.  18106.  Sabnoi .  28, 29, 81, 47, 60, 82. 88, 78, 
82. 88, 07, 90, 106, 113, 122, 137, 138, 143, 159, 1^7, 173, 189, 199, 211, 219, 223. 225, 227, 247,  249,  252, 258,  and  261, 
p^orfoDc  Navy-Yard.)  George  W.  Boushell;  John  T.  Brown;  William  T.  Boole;  James  A.  Black; 
Martin  J.  Casey, executor,  etc.,  of  Steven  Casey,  deceased;  James  O.  Corprew;  Mary  F.  Connor,  widow 
of  Robert  Connor,  deceased;  Nelson  Carney:  John  A.  McDonald;  Hugh  Smith;  Richard  8.  Wilson: 
Thomas  P.  Cooke;  Richard  M.  Diggs;  Frank  E.  Eaton:  John  T.  Oallam,  administrator  of  Michael 
Moran,  deceased;  Thomas  J.  Howe;  Ignatius  Howe;  John  W.  Howe;  Charles  A.  Jakeman;  William 
F.  Luke;  James  W.  McDonough;  Louis  McCloud;  Thomas  O'Rourke;  Mary  J.  Pyle,  widow  of  Mifflin 
J.  Pyle,  deceased:  Thomas  Riley:  Henry  W.  Robie;  Mary  E.  Rollins,  widow  of  James  W.  Rollins, 
deceased:  MUes  Riddick;  Robert  T.  Trafton;  Watson  Vellines,  under  name  of  Watson  Furlines;  Scott 
White;  Edward  Whltehurst;  MUes  C.  Wood  v.  The  United  States.] 

STATEMENT  OF  CASE. 

This  is  a  claim  for  the  payment  to  the'above-named  claimants  for  services  rendered 
at  the  Norfolk  Navy- Yard,  Norfolk,  Va.,  between  March  21,  1878,  and  September  22, 
1882,  for  extra  labor  above  the  legal  day  of  eight  hours. 

On  the  2d  day  of  March,  1907,  the  United  States  Senate  referred  to  the  court  a  bUi 
in  the  following  words: 

[S.  8261,  Fifty-ninth  Congress,  second  session.) 
"A  BILL  For  the  relief  of  Christopher  Alexander  and  others. 

**Be  U  enacted  by  (he  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  directed  to  pay,  out  of  any  money  in  the  Treasury  not  otherwise  appro* 
priated,  to  Christopher  Alexander  and  to  the  others  who  have  joined  with  him  in  a 
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petition  to  this  Congrefls,  dated  January  twenty-ninth,  nineteen  hundred  and  i 
the  amounts  that  mav  he  found  due  to  each  of  them,  re^>ectively,  for  extra  lahor, 
ahove  the  legal  day  of  eight  hours,  while  employed  by  the  United  States  as  workmen, 
laborers,  or  mechajiics  at  the  various  navy-yards  of  uie  United  States,  performed  by 
them  by  reason  of  and  under  the  provisioos  of  cirailar  numbered  eight,  issued  by  the 
Secretary  of  the  Navy  on  March  twenty-first,  eighteen  hundred  and  seventy-eighl." 

Thereafter  the  claimants  named  above  and  each  of  them  offered  and  filed  tneir 
respective  petitions  herein  in  which  they  and  each  of  them  aver  substantially  as 
follows: 

That  between  March  21,  1878,  and  the  21st  day  of  September,  1882,  they  and  each 
of  them  were  employed  by  the  Government  of  the  United  States  at  the  navy-yard,  at 
Norfolk,  Va.;  that  on  M&ich.  21,  1878,  the  Secretary  of  the  Navy  issued  the  order 
referred  to  in  claimants'  petitions  known  as  Circular  No.  8,  and  set  forth  in  Finding  I 
herein. 

That  during  the  six  months  in  each  year  from  the  date  of  said  order  to  the  21st  day  of 
September,  1882,  they  worked  during  all  or  a  portion  of  the  time  they  were  so  employed 
in  excess  of  eight  hours  per  day  ana  that  they  and  each  of  them  were  paid  for  cmly 
eight  hours'  work  per  day  for  the  time  they  were  so  employed  during  saia  period,  and 
tlutt  they  and  eacn  of  them  are  entitled  to  the  amounts  set  forth  in  their  respective 

getitions,  being  the  pay  for  all  time  worked  during  said  period  in  excess  of  eof^ 
ours  per  day. 

The  case  was  brought  to  a  hearing  on  the  evidence  and  merits  on  the  4th  day  of  May, 
1908. 

Thomas  Dawson  appeared  for  the  claimants,  and  the  Attorney-General,  by  Percy  IL 
Cox,  his  assistant,  ana  under  his  direction,  appeared  for  the  defense  and  protection  of 
the  interests  of  the  United  States. 

The  court,  upcm  the  evidence,  and  after  considering  the  briefe  and  aigmnents  of 
counsel  on  both  sides,  makes  the  following 

FiNnncos  ov  VAcrr. 

I.  Between  the  2l8t  dav  of  March,  1878,  and  the  22d  day  of  September,  1883,  Hib 
claimants  herein  or  their  decedents  and  each  of  them  were  in  the  employ  of  the  United 
States  in  the  navy-yard  at  Norfolk,  Va.,  diuring  which  time  the  following  order  was  in 
force: 

Navy  Department 
Circular  No.  8.]  WasMngtan,  D,  C,  March  21,  ms. 

Tlie  following  is  hereby  substituted,  to  take  effect  from  this  date,  for  the  circular  of 
October  25,  1877,  in  relation  to  the  working  hours  at  the  several  navy-yards  and  shore 
stations: 

The  working  hours  will  be — 

From  March  21  to  September  21,  from  7  a.  m.  to  6  p.  m.;  from  September  22  to  March 
20,  from  7.40  a.  m.  to  4.30  p.  m.,  with  the  usual  intermission  of  one  hour  for  dinner. 

The  Department  will  contract  for  the  labor  of  mechanics,  foremen,  leading  men,  and 
laborers  on  the  basis  of  eight  hours  a  day.  All  workmen  electing  to  labor  ten  hours  t 
day  will  receive  a  proportionate  increase  of  their  wages. 

The  commandants  will  notify  the  men  employed,  or  to  be  employed,  of  these  con- 
ditions, and  they  are  at  liberty  to  continue  or  accept  employment  imder  them  or  not 

R.  W.  Thompson, 
Secretary  of  the  Navy. 

Said  claimant  and  each  of  them  or  their  decedents,  while  in  the  employ  of  the  United 
States  as  aforesaid,  worked  on  the  average  the  number  of  hours  set  opposite  their  respec- 
tive names  in  excess  of  eight  hours  a  day  and  at  the  wages  below  stated,  to  wit: 


Name  of  chilmant. 


Number 

Rate 

of  hours. 

per  day. 

823 

$3.00 

85 

2.26 

328 

8.00 

848 

2.21 

325 

1.20 

120 

1. 75 

814 

2.81 

012 

t% 

177 

4M 

a.« 

0 eorpe  B oushell 

John  T.  Brown 

William  T.  Boolo 

James  A.  Black 

John  T.  B ro wn 

Martin  J.  Casey,  executor,  etc.,  of  Steven  Casey,  deceased. 

James  O .  Corprew 

Mary  P.  Connor,  widow  of  Robert  Connor,  deceased. 

Nelson  Carney 

James  A.  McDonald 
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Name  of  dalxnant. 


Namber 
of  hoars. 


Rate, 
per  day. 


Hofi^  Smith 

Tbamaa  P.  Cooke 

Richard  M.  Diggs 

Frank  £.  Eaton 

John  T.  Qallam,  admhiistrator  of  Michael  Moran.  deceased 

Thomas  J.  Howe 

Ignatius  Howe 

John  W.Howe 

Charles  A.  Jakeman 

William  F.Luke. 

J«meB  W.  MoDonoug^ 

Biohard  8.  Wilson 

Louis  McCloud 

Thomas  O'Rourke 

Mary  J.  Pyle,  widow  of  Mifflin  J.  Pyle.  deceased 

Thomas  Riley 

Henry  W.Roble 

Mary  £.  Rollins,  widow  of  James  W.  Rollins,  deceased 

MUesRiddick 

Robert  T.  Traf ton 

Watson  Velllnes,  under  name  of  Watson  Furllnes 

flcott  White 

Edward  Whltohurst 

Miles  C.Wood 


106 
423 
223 
243 
102 

12 

14 
134 
167 
433 
734 
127 
363 
465 
167 
131 
422 
8 
IdS 

34 
766 
126 
480 

30 
131 
486 
126 
113 
610 

36 
182 
716 
140 
324 
546 

67 
138 
213 
561 
404 
317 
123 


10.64 
.90 
L50 
2.20 
2.50 
2.76 
2.50 
.60 
.00 
1.76 
5.21 
3.24 
3.00 
3.00 
8.26 
.94 
.00 
1.20 
1.50 
3.00 
5.00 
3.24 
.60 
.06 
L20 
8.00 
2.26 
2.50 
3.50 
2.26 
2.50 
8.50 
3.24 
3.00 
1.76 
2.26 
2.50 
2.76 
1.76 
1.76 
3.00 
3.00 


III.  If  it  is  considered  that  eight  hours  constituted  a  day*8  work  during  the  period 
from  March  21,  1878,  to  September  22,  1882,  under  Circular  No.  8.  issued  by  the 
Secretary  of  the  Navy  Marcn  21,  1878,  that  the  claimants,  or  their  decedents,  have 
been  underpaid  the  sums  set  opposite  their  respective  names,  as  follows: 

George  Boushell,  one  hundred  and  twenty-one  dollars  and  thirteen  cents $121. 13 

John  T.  Brown,  seventy-two  dollars  and  seventy-six  cents 72. 76 

"William  T.  Boole,  one  hundred  and  twenty-two  dollars  and  twenty-five  cents.  122. 26 

James  A.  Black,  ninety-eight  dollars  and  thirty-one  cents 98. 31 

Martin  J.  Case^r,  executor,  etc.,  of  Steven  Casey,  deceased,  twenty-eight 

dollars  and  thirty-eieht  cents 28. 38 

James  O.  Corprew,  eighty-eight  dollars  and  seventy  cents 88. 70 

Mary  F.  Connor,  widow  of  Robert  Connor,  deceased,  two  hundred  and  twenty- 
eight  dollars 228. 00 

Kelson  Carney,  thirty-eight  dollars  and  ninety-four  cents 38. 94 

John  A.  McDonald,  one  hundred  and  seventy-four  dollars 174. 00 

Hugh  Smith,  ninety-seven  dollars  and  eighty-seven  cents 97. 87 

Richard  S.  Wilson,  fifty-nine  dollars  and  two  cents 59. 02 

Thomas  P.  Cooke,  one  hundred  and  thirty-two  dollars  and  seventy-nine  cents.  132.  79 

Richard  M.  Diggs,  four  dollars  and  thirty-seven  cents 4. 37 

I^nk  E.  Eaton,  twenty-eight  dollars  and  eighty-four  cents 28.  84 

John  T.  Gallam,  administrator  of  Michael  Moran,  deceased,  ninety-five  dol- 
lars and  twenty-six  cents 95.  26 

Thomas  J.  Howe,  five  hundred  and  thirty-three  dollars  and  twelve  cents 533. 12 

Ignatius  Howe,  one  hundred  and  thirty-six  dollars  and  twelve  cents 136. 12 

John  W.  Howe,  two  hundred  and  thirty-eight  dollars  and  thirty-five  cents. .  238.  35 

Charles  A.  Jakeman,  one  hundred  dollars  and  sixty-two  cents 100.  62 

"William  F.  Luke,  twelve  dollars  and  seventy-five  cents 12.  75 

James  W.  McDonough,  five  hundred  and  twenty-nine  dollars  and  seventy- 

ei^ht  cents 529. 78 

Louis  McCloud,  one  hundred  and  eighty-two  dollars  and  twenty-five  cents. .  182. 25 
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Thomas  O'Rourke.  Beventy  doUan  and  xiinety  cents 170.90 

Mary  J.  Pyle,  widow  of  Mifflin  J.  Pyle,  deceased,  two  hundred  and  nxty- 

six  dollan  and  eighty-seven  cents 269.87 

Thomas  Riley,  sixty-seven  dollars  and  four  cents 67. 04 

Henry  W.  Bobie,  three  hundred  and  sixty-nine  dollars  and  fifty-one  cents. .  369. 51 
Mioy  £.  Rollins,  widow  of  James  W.  Rollins,  deceased,  one  nundred  and 

twenly-one  dollars  and  fifty  cents 121.60 

Mfles  Riddick.  one  hundred  and  twenty  dollars  and  twelve  cents 120. 12 

Robert  T.  Trafton,  one  hundred  and  thirty-two  dollars  and  seventy  oents. . .  132. 70 

Watson  Vellines,  one  hundred  and  twenty-three  dollars  and  fcnrty-two  cents.  123. 42 

Scott  White,  eis^hty-eight  doUars  and  eishty-eight  cents 88.88 

Edward  Whitenurst,  one  hundred  ana  eighteen  doUazs  and  eighty-seven 

cents 11&87 

Miles  G.  Wood,  forty-six  dollarB  and  twelve  cents 46.12 

IV.  Several  of  the  claimants  hereinbefore  mentioned  filed  their  daima  fai  this 
court  in  September,  1888.  In  1906  they  were  disnusaed  for  want  ad  prosecation| 
and  no  reason  is  given  why  said  claimants  did  not  prosecute  said  daims  to  %  final 
judgment  in  this  court. 

&cept  as  above  stated,  the  daims  were  never  presented  to  any  department  or 
officer  A  the  Government  prior  to  the  presentation  thereof  to  CongresB  and  reference 
to  this  court,  as  hereinbefore  set  forth  m  the  statement  of  the  case,  nor  is  any  compe- 
tent evidence  adduced  to  show  why  said  claimants  did  not  earlier  prosecute  their  said 

BtcsbCoubx. 
Filed  May  21, 1908. 

A  true  copy. 

Test  this  21st  day  of  May,  A.  D.  1008. 

[bbal.].  John 

duUkofUCUri  Court  qf 

o 
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1st  Session.     )  '  (    No.  610. 


EEPORT  OF  COMMITTEE  OF  ANACOSTIA  CITIZENS' 
ASSOCIATION  ON  ANACOSTIA  FLATS. 


Mr.  Gallingeb  presented  the  following 
BEFOBT  OF  THE  COMMITTEE  ON  THE  ANACOSTIA  FLATS. 


May  22,  1908.— Ordered  to  be  printed. 


The  necessity  for  the  improvement  of  the  Anacostia  River  has  been 
80  fully  recognized  by  Congress  in  several  acts  and  resolutions  calling 
for  surveys  or  making  appropriations  for  temporary  relief  to  naviga- 
tion that  it  hardly  calls  for  ar^ments  to  emphasize  the  importance 
of  this  work,  but  were  a  committee  appointed  to  consider  and  report 
upon  the  most  vital  improvement  in  the  District  of  Columbia  we  have 
no  hesitancy  in  saying  that  they  would  recommend  the  inunediate 
reclamation  and  improvement  of  the  Anacostia  Flats. 

Your  committee  has  carefully  considered  the  various  efforts  that 
have  been  made  looking  to  the  reclamation  and  improvement  of  the 
Anacostia  Flats,  and  we  are  of  the  opinion  that  the  time  has  come  when 
a  demand  should  be  made  of  Congress,  as  well  as  the  honorable  Board 
of  Commissioners  of  the  District  of  Columbia,  for  a  sufficient  appro- 
priation to  immediately  begin  this  important  work. 

From  time  to  time  memorials  to  Congress  have  been  made,  urging 
u{>on  them  the  necessity  of  appropriations  for  this  work;  yet  up  to 
this  time  the  efforts  that  have  been  put  forth  have  resulted  in  but  two 
steps — first,  a  partial  survey  of  the  Anacostia  River,  and,  second,  an 
opinion  as  to  the  title  of  the  lands,  both  over  and  under  the  water  in 
the  river.  These  two  steps  were,  however,  very  necessary  to  take, 
and  they  will  serve  as  a  foundation  for  further  work.  The  survey  to 
which  we  refer  is  that  made  by  Lieut.  Col.  Chas.  J.  Allen,  Corps  of 
Engineers,  U.  S.  Army,  and  is  printed  in  House  of  Representatives 
Document  No.  194,  Fifty-ninth  Congress,  first  session,  which,  for 
reference,  should  be  taken  together  with  the  recommendations  of 
Lieutenant-Colonel  Allen  as  made  to  the  Secretary  of  War  under  date 
of  December  1,  1898,  and  which  were  transmitted  to  Congress  and 
printed  in  House  of  Representatives  Document  No.  87,  Fifty-fifth 
Congress,  third  session.  The  opinion  is  that  of  the  Attorney-General 
under  date  of  September  6, 1905,  and  is  also  printed  in  House  of  Rep- 
resentatives Document  No.  194,  Fifty-ninth  Congress,  first  session, 
and  from  it  we  would  quote  as  follows: 

The  title  of  the  United  States  to  the  premises  under  consideration  is  derived  from 
the  same  source  and  is  of  the  same  nature  as  its  title  to  what  is  known  as  the  Poticv^ 
mac  Flats,  which  has  been  judicially  established.    It  re&ta  \x^o\i\Xi<^  <!j^«sv.^tlxea^^\s^ 
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the  act  of  the  State  of  Maryland  of  December  23, 1788,  entitled  "An  act  to  cede  to 
Congress  a  district  10  miles  square  in  this  State,"  which  was  accepted  by  the  act  d 
Congress  approved  July  16,  1790,  and  the  act  of  March  3,  1791,  amendatorv  thereof 
and  was  subsequently^  ratified  by  an  act  of  the  State  of  Maryland  passed  becember 
19, 1791.  By  tnis  legislation  the  United  Spates  became  invested  with  the  title  to  the 
shores  and  beds  of  the  navigable  waters  within  the  limits  of  the  territory  so  ceded, 
embracing  the  Eastern  Branch  or  Anacostia  River,  as  it  was  then  navigable,  as  well 
as  the  Potomac  River,  which  title  was  held  by  the  United  States  (as  it  previously 
was  by  the  State)  in  trust  for  public  purpo^. 

The  lands  included  within  the  Anacostia  Flats,  as  shown  bv  the  said  survey  (re- 
ferring to  the  survey  above  mentioned),  appear  to  be  either  submerged  or  subject  to 
tidal  overflow  by  the  waters  of  the  Eastern  Branch,  and  are  a  part  of  the  bed  of  the 
latter.  The  accompanying  papers  furnish  no  information  as  to  the  existence  of  any 
private  claims  affecting  these  lands.  (This  refers  to  the  titles,  etc.,  described  in  tM 
same  document)  It  is  probable,  however,  that  claims  to  riparian  rights  and  wbarf- 
ing  privileges  do  exist  on  the  part  of  owners  of  proi^rty  fronting  on  the  Eastern 
Branch;  and  the  Baltimore  and  Potomac  Railroad  Com  pan  v,  whose  tracks  cross  the 
fiats  in  question,  may  have  claims  in  connection  with  its  right  of  way  upon  the  same. 
Subject  to  the  existence  and  validity  of  such  claims,  if  any,  1  think  that  the  owner- 
ship of  all  the  land  embraced  within  what  is  known  as  the  Anacostia  Flats,  as  indi> 
cated  by  the  aforesaid  survey,  is  vested  in  the  United  States  for  public  purp<jee8. 

Your  committee  recommends  that  Congress  be  asked,  both  through 
the  Board  of  Commissioners  and  direct,  to  make  a  suflScient  appropri- 
ation to  carry  out  Lieutenant-Colonel  Allen's  recommendations,  in 
which  it  is  recommended  that  the  channel  be  dredged  to  the  depth  of 
20  feet  at  low  tide  with  a  width  of  400  feet  to  the  Ana(*ostia  bridge, 
and  a  depth  of  16  feet  with  a  width  of  300  to  200  feet  to  the  Benning 
bridge,  tlie  depositing  of  the  dredged  material  on  the  flats  and  trans- 
porting  material  to  raise  the  same  to  a  height  of  14  feet  above  low 
tide,  including  the  erection  of  a  sea  wall,  at  an  estimated  cost  of 
$7,000,000,  and  this  estimate,  although  made  in  1898,  appears  about 
correct  as  of  this  date,  but  it  is  based  on  large  and  continuous  appro- 
priations. 

On  February  26,  1906,  Congress  adopted  a  joint  resolution  asking 
tho  B.)ard  of  Commissioners  to  submit  to  them  a  report  ujKDn  the 
iniprovenient  of  the  flats,  with  recommendations  and  estimates  of  the 
cost,  and  to  this  resolution  the  Board  of  Commissioners  replied  asking 
for  an  appropriation  of  ^10,000  to  employ  counsel  to  investigate  and 
deteiTTiino  as  far  as  possible  as  to  the  ownership  of  the  land  and  ripa- 
rian rights  along  the  Anacostia  River  before  any  att^mipt  was  made  to 
improve  tho  flats.  Your  coinmittoe  believes  that  as  the  Attorney-Gen- 
eral has  rendered  an  opinion  as  to  the  ownership  of  the  lands  in 
question  an  appropriation  should  bo  asked  of  the  coming  Congress 
to  begin  this  important  woik,  and  that  out  of  the  first  appropriation 
the  sum  of  $10,000,  or  so  much  thereof  as  may  be  necessary,  shall  l)e 
available  for  the  employment  of  special  counsel  to  carry  out  the  sug- 
gestions of  the  Board  of  Commissioners,  provided  such  course  be  aho- 
ivtrhj  vecen^nry.  As  it  will  take  a  considerable  time  to  improve  the 
flats,  why  cannot  we  have  the  })cnofit  of  this  time,  and  the  titles,  if 
they  must  be  examined,  looked  into  while  the  work  is  going  on  and 
thus  save  several  years  and  much  sickness.  If  the  landi^hehnKj  to  the 
United  States  they  oi/ght  to  be  filhtd^  and  if  they  donH  behmg  to  the 
Uriitt'd  States  they  are  a  pnblic  nuisance^  and  the  Uvited  States  should 
fill  flirifi  and  charge  the  j^foportfonate  costs  to  the  abutting  prnperiy 
oimers. 

No  one  can  doubt  the  nocossity  for  immediately  starting  this 
important  work,  from  a  commercial  as  a.s  well  as  a  sanitary  demand. 
The  trade  and  commerce  of  the  District  of  Columbia  is  growing,  and 
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our  wharfing  facilities  are  inadequate  and  taxed  beyond  their  capacity. 
This  improvement  will  provide  valuable  and  abundant  wharfage  for 
years  to  come,  and  the  revenue  derived  therefrom  will  undoubtedly 
be  a  very  remunerative  income  on  the  investment,  to  say  nothing  of 
approximately  14,000  acres,  or  over  60,000,000  square  feet  of  land 
that  would  be  acquired  in  the  reclamation  of  the  flats.  If  the  lands 
were  sold  at  10  cents  a  foot,  which  is  an  extremely  low  valuation,  the 
return  to  the  United  States  would  at  least  pay  for  the  cost  of  the 
improvement,  and  we  would  then  have  eliminated  the  malignant  unsan- 
itary conditions. 

The  most  imperative  demand  for  the  improvement  of  these  flats  is 
based  upon  their  insanitary  effect  on  the  entire  city,  and  particularly 
on  persons  living  and  working  in  their  immediate  vicinity,  and  as  to 
these  insanitary  conditions  there  is  no  question.  Quoting  from  the 
1897  report  of  the  Surgeon-General  of  the  Navy,  in  speaking  of  the 
condition  of  the  Washington  Navy -Yard,  he  says: 

It  is  undoubtedly  true  that  the  health  of  the  yard  cannot  be  secured  unless  the 
Anacostia  Flats  be  reclaimed. 

At  St  Elizabeth  Hospital » just  opposite  the  navy-yard,  the  morbidity  from  malaria 
has  very  largely  increased  in  the  last  few  years. 

In  the  report  for  the  year  1899,  we  quote: 

Attention  is  again  called  to  the  condition  of  the  mud  flats  off  the  yard,  and  this 
condition  will  remain  a  menace  to  the  health  of  the  yard  as  long  as  measures  are  not 
instituted  for  diverting  the  sewage  from  the  Eastern  Branch  entirely  and  delivering 
it  into  the  Potomac  River.  The  reclamation  of  the  flats  and  walling  in  both  sides  of 
the  channel,  as  has  been  proposed,  would  tend  to  improve  matters.    *    *    * 

In  the  report  for  the  year  1900,  we  quote: 

The  influence  of  the  flats  of  the  Anacostia  River  occupies  the  most  important  place 
in  the  consideration  of  the  health  of  this  yard,  which  for  some  years  now  has  been  a 
center  of  malarial  infection  in  the  Naval  Service  and  the  Marine  Corps.  Men  placed 
on  duty  at  this  yard  are  afterwards  sent  to  other  shore  stations  or  to  ships,  where 
they  from  time  to  time  have  returns  of  the  fever,  resulting  from  infection  at  this 
place.  Undoubtedly  the  interests  of  the  service,  and  of  the  city,  demand  the  expend- 
iture of  money,  however  great  it  may  be,  necessary  to  remove  such  an  extensive 
cause  of  sickness  and  distress. 

In  the  report  for  the  year  1901,  we  quote: 

The  flats  of  the  Anacostia  River  continue  to  exert  a  strong  influence  on  the  health 
of  this  yard,  as  during  the  year  1900,  from  an  average  complement  of  260  persons, 
there  were  59  admitt^  to  the  sick  list  with  malarial  trouble.  This  does  not  include 
a  reappearance  of  the  disease,  but  simply  represents  those  infected  during  the  year. 
♦  *  *  This  factor  is,  however,  still  sufficiently  great  to  occupy  the  most  promi- 
nent place  in  considering  the  health  of  the  yard,  and  the  influence  is  suflSciently 
8bx>ng  to  attract  attention  to  this  yard  as  a  center  of  infection  for  the  naval  service, 
BB  men  who  have  been  under  instruction  here,  when  transferred  to  ships  and  other 
stations,  are  for  a  long  time  liable  to  reappearances  of  the  disease. 

From  a  recent  report  of  the  Board  of  Visitors  of  the  Government 
Hospital  for  the  Insane,  we  quote: 

This  board  would  also  most  urgently  request  that  the  attention  of  Congress  be 
called  to  the  deplorable  condition  of  the  Anacostia  Flats,  from  the  junction  of  that 
stream  with  the  Potomac  River  to  the  railroad  bridge  of  the  Pennsylvania  Railroad 
Gompany.  Bordering  the  hospital  grounds  on  the  west  they  are  a  constant  menace 
to  the  health  of  the  institution,  and  a  fertile  soil  for  the  development  of  the  specific 
germs  of  malaria.  These  flats  are  perhaps  a  half  mile  in  width,  the  water  covering 
them  is  very  shallow,  leaving  them  almost  ex])Osed  at  low  tide,  and  during  the  sum- 
mer season  they  become  covered  with  a  rank  growth  of  weeds  and  water  moss,  which 
decays  as  autumn  comes  on.  The  decomposing  organic  matter,  the  sluggish  water, 
and  the  soft  mud  bottom  make  a  combination  of  conditions  especially  favorable  to 
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the  production  and  dissemination  of  the  malarial  poison,  and  the  hospital  inmates 
have  been  in  large  degree  sufferers  thereby.  *  ♦  *  We  believe  it  to  be  within 
the  power  of  Ck>ngre8S  to  remedy  this  condition  in  large  part  by  deepening  and 
widening  the  channel  of  the  Anacoetia  River  and  by  fiUmg  up  the  flats  well  above 
high  tide.  The  reclaimed  land  would  also  be  of  great  value  for  truck  «utlening,  and 
would  go  far  toward  recompensing  the  Government  for  the  outlay.  In  the  interest 
of  the  health  of  this  hospital  and  of  the  entire  eastern  portion  of  the  District,  we 
hope  Ck)ngress  can  be  prevailed  upon  to  mi^e  the  necessary  appropriations  to  begin 
the  improvement 

It  is  worthy  of  note  that  since  a  portion  of  the  flats  bordering  on  the 
grounds  of  the  Government  Hospital  for  the  Insane  have  been  partly 
filled,  that  already  the  physician  in  charge  of  this  hospital  has  made 
mention  of  the  fact  that  these  conditions  have  been  largely  benefited, 
and  that  malaria  in  his  institution  has  been  on  the  decrease.  We  could 
occupy  considerable  space  by  quoting  from  annual  reports  of  recent 
date  of  the  Surgeon-General  of  the  Navy,  and  all  institutions  border- 
ing on  the  Anacostia  River,  but  we  are  desirous  of  showing  that  these 
conditions  have  prevailed  for  years  and  we  should  not  tolerate  further 
delay. 

The  records  of  the  board  of  education  will  show  that  the  attendance 
records  for  the  scholars  residing  in  the  eastern  section  of  the  District 
of  Columbia  will  bear  witness  to  the  fact  that  from  75  to  80  per  cent 
of  the  absentees  on  account  of  sickness  are  due  to  malarial  causes,  and 
no  doubt  these  same  conditions  will  prevail  in  the  southwestern  and 
northwestern  sections  of  the  District  of  Columbia. 

There  are  many  who  have  condemned  these  filthy  disease-breeding 
flats.  In  the  summer  they  are  covered  with  a  dense  growth  of  eel 
grass  and  wild  rice,  which  is  disseminated  over  the  flats  at  hi*rh  tide, 
and  as  the  tide  falls  it  is  halted  by  the  new  sewer  built  on  the  flats  and 
extending  from  the  south  side  of  the  channel  to  the  shore,  and  remains 
lodged  in  the  aquatic  grasses,  where  it  ferments  in  the  intense  heat  of 
the  suinnier  and  autumn,  a)t(l  the  results  are  the  disHeinlnntuw  of 
malarial  poison^  and  the  atmosphere  of  which  is  a  stench  in  the  nostrils 
of  (ffir  citizen-s. 

Kecommondations  as  to  these  flats  have  been  made  by  the  honorable 
Board  of  Commissioners,  the  Medical  Association  of  the  District  of 
Columbia,  the  Surgeon-General  of  the  >iavy,  the  physicians  in  charge 
of  the  Government  Hospital  for  the  Insane,  the  Lnited  States  jail. 
District  workhouse,  and  Washington  hospital,  the  board  of  trade,  the 
Business  Men's  Association,  and  the  various  citizens'  associations,  but 
the  results  can  not  be  s(»(»n. 

Your  committee  ran  not  close  this  report  without  quoting  from  the 
annual  report  of  18*J6.  of  the  late  Doctor  Godding,  physician  in  charge 
of  the  Government  Hospital  for  the  Insane,  wno  labored  long  and 
zealously  for  what  we  are  now  trving  to  accomplish,  in  which  he 
speaks  of  the  number  of  veterans  of  the  civil  war  who  take  refuge  in 
the  National  Home  for  Disabled  Volunteer  Soldiers,  and  of  whom  a 
considerable  per  cent  reach  their  final  camping  ground  at  the  Govern- 
ment Hospital  for  the  Insane: 

It  iH  to  thin  steady  incn'ase  of  the  numbers  of  men  in  advanced  life,  coupltni  with 
tlie  insalulnity  of  the  adjoining  flats  of  the  Kastern  Brancli  of  the  Potonia«\  that  the 
hJL'her  tigiires  of  mortaUty  are  mainly  due.  There  has  been  a  notable  al>sen<-e  of 
any  further  work  on  these  bottoms  durinoj  the  pa«t  year  and  one  mi^ht  therefore 
hope  for  some  subsidenre  in  the  growth  of  ague  germs.  But  the  mischief  was  done 
by  the  previous  al'ortive  interference  with  nature  in  throwing  up  those  mud  l.ars, 
which  ao  not  fill  the  flats,  but  stop  the  currents;  bars  that  with  the  ebb  of  each  tide 
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riae  out  of  the  stagnant  pools,  green  with  a  sUmy  growth  and  reekine  with  malaria, 
creating  a  land  of  noisome  odors,  out  of  which  come  emanations  nt  only  for  the 
valley  of  the  shadow  of  death.  The  river  and  harbor  bill  of  the  last  session  of  Con- 
gress carries  $100,000  for  the  improvement  of  the  Potomac  River.  It  is  perhaps  too 
much  to  hope  that  any  portion  of  this  will  be  diverted  to  the  £astem  Branch  for  the 
healing  of  Anacostia  ana  St  Elizabeth,  for  the  benefit  of  dwellers  in  South  Wash- 
ington and  vicinity.  In  any  event  the  deferred  completion  of  the  work  undertaken 
on  those  flats  by  the  United  States  Government  means  increased  sickness  and  death 
in  the  early  autumn  amone  those  who  have  a  home  here;  a  home  not  of  their  own 
seeking,  nor  are  they  held  for  crime  like  those  whom  the  same  miasm  overtakes  at 
the  United  States  Jail  on  the  opposite  shore,  but  men  who  fought  for  their  country, 
missing  a  grave  on  the  battleneld,  only  to  nnd  it  here.  The  true  soldier  patiently 
endures,  yet  who  could  blame  him  if.  breaking  his  silence,  he  should  exclaim,  ''How 
long,  O,  Lord,  how  long?" 

This  quotation,  in  which  Doctor  Godding  speaks  of  the  mud  bars, 
wiU  compare  very  favorable  with  the  conditions  that  exist  to-day  on 
account  of  the  new  sewer  which  is  built  on  the  flats,  and  which  has 
abolished  the  only  outflow  that  existed  for  the  carrying  off  of  part  of 
the  filth  and  sewage. 


Sespectfully  submitted. 


Eugene  E.  Thompson,  Chairman. 
H.  M.  Johnson, 
E.  A.  Ptles, 

A.  GUDE, 

G.  O.  WAT.80N, 

J.   W.  TOLSON, 

Geo.  C.  Havennbr, 

Committee  on  AnacosHa  FlaU. 


COth  Congress,  )  SENATE.  (  Document 

Iri  Session,     j  (  No.  511. 


MORE  TIME  REQUIRED  TO  PREPARE  DETAILED  STATEMENT  OF  REV- 
ENUES COLLECTED,  FUNDS  RECEIVED,  AND  DISBURSEMENTS  MADE 
FOR  CHOCTAW,  CHICKASAW,  CHEROKEE,  CREEK,  AND  SEMINOLE 
TRIBES  SINCE  JANUARY  28,  I8d8. 


LETTER 


FROM 


THE  SECRETARY  OF  THE  INTERIOR, 

STATING  THAT, 

OWING  TO  THE  AMOTTNT  OF  WOKK  INVOLVED,  IT  WILL  BE 
IMPOSSIBLE  TO  COICPLY  WITH  SENATE  BESOLUTION  185  AT 
THIS  SESSION  OF  CONGBESS. 


'May  22|  1908.— Referred  to  the  Committee  on  Indian  Affairs  and  ordered  to  be 

printed. 


Department  or  the  Interior, 

Secretary's  Office, 
Washington^  D.  (7.,  May  SI,  1908. 
Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  the  following 
resolution: 

RucHxed^  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  directed  to 
cause  to  be  prepared  and  to  transmit  to  the  Senate  a  detailed  statement  showing  all 
revennes  of  every  kind  and  character  collected,  and  all  funds  from  all  sources 
received  and  credited  to  each  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and 
Seminole  tribes  since  January  twenty-eighth,  eighteen  hundred  and  ninetj^-eight, 
and  the  disbursements  made  from  the  funds  of  said  tribes  severally,  with  the 
anthority  therefor,  since  said  date. 

By  direction  of  the  President  I  beg  to  advise  you  that,  owing  to  the 
great  amount  of  work  involved,  it  will  be  impossible  to  have  this  state- 
ment prepared  for  use  during  the  present  session  of  Congress. 
Very  respectfully, 

James  Rudolph  Garfield, 

Secretary. 
The  President  of  the  United  States  Senate. 

O 


eOTHCoNOBESs, )  SENATE.  j  Doodmbnt 

1st  Session.     )  I    No.  513. 


fiEPORT  ON  TIDE-LAND  CLAIMS  OF  PUTALLUP  INDIANS 
IN  WASHINGTON  STATE. 


LETTER 


FROM 


THE  SECRETARY  OF  THE  INTERIOR, 

TSANSMITTINO, 

IN  BESPOfiTBE  TO  A  BEfiTATB  BESOLTTTIOfiT  07  APBUi  28,  1G08, 
CERTAIN  INTOBMATIOfiT  COfiTCEBNINa  THE  TIDE-LAND  CLAIMS 
07  THE  PXnrALLXTP  TBIBE  07  INDIANS  IN  THE  STATE  07 
WA8HINOT0N. 


Mat  23y  1908.— Befened  to  the  Committee  on  Indian  Afiairs  and  ordered  to  be 

printed. 


Secretary's  Office, 
Department  of  the  Interior, 
Washington^  D.  CI,  May  j?«,  1908. 

Sir:  By  direction  of  the  President,  I  have  the  honor  to  report  upon 
the  subject  of  inquiry  contained  in  Senate  resolution  dated  April  28, 
1908,  concemingthe  tide-land  claims  of  the  Puyallup  tribe  of  Indians 
in  the  State  of  Washington. 

In  1854  a  treaty  was  made  between  the  United  States  and  these 
Indians  which  provided  for  setting  apart  a  reservation. 

In  1856  Governor  Isaac  Stevens  held  a  conference  with  the  Indians 
and  agreed  upon  the  boundaries  of  the  reservation.  He  caused  a  survey 
map  to  be  made  which  shows  as  one  boundary  of  the  reservation  a 
straight  line  across  the  head  of  Commencement  Bay.  The  recom- 
mendation of  Governor  Stevens,  as  shown  on  this  map,  was  approved 
by  this  Department  and  by  the  President  of  the  United  States  m  1857. 

In  1864  the  surveyor-general  for  the  Territory  of  Washington,  in 
extending  the  Government  surveys  from  the  reservation,  showed  the 
northwestern  boundary  along  the  bay  by  a  line  which  seems  to  be  a 
meander  of  the  bay.  Between  this  line  and  the  straight  line  on  Gov- 
ernor Stevens's  map  is  a  tract  of  land  of  nearly  300  acres  which  is 
now  in  dispute  between  the  Indians  and  the  grantees  of  the  State  of 
Washington. 

On  September  6,  18Y3,  by  Executive  order,  the  President  extended 
the  Puyallup  Indian  Reservation  by  including  in  it  "all  that  portvcyok 
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of  section  84,  T.  1  N.,  E,  8  E.,  not  already  included  within  the  reser- 
vation." The  Indians  had,  prior  to  this  order,  claimed  the  land  in 
question.  This  addition  lies  on  the  shore  of  the  bay,  and  the  Indians 
claim  that  the  grant  is  to  low  water,  includin)^  tide  lands,  which,  never- 
theless, have  teen  sold  by  the  State  of  Washmgton. 

This  Department  and  the  Indian  Office  at  various  times  considered 
the  question  whether  the  Puyallup  Indians  owned  the  tide  land  in 
front  of  the  reservation  along  Commencement  Bay.  There  was  a 
diversity  of  opinion  on  the  questions  of  fact  and  law  involved  in  that 
controversy,  and  it  was  decided  by  the  Department  not  to  use  the 
Indians'  funds  to  institute  suits  for  the  recovery  of  the  land. 

On  July  19,  1906,  however,  the  living  descendants  of  the  orig;inal 
members  of  the  Puyallup  tribe  appointed  seven  trustees  with  author- 
ity to  enter  into  contracts  for  the  care  and  recovery  of  their  tribal 
property.  These  trustees  on  April  29,  1907,  in  pursuance  of  the 
authority  granted  by  the  tribe,  entered  into  a  formal  contract  With 
one  Charles  Bedford  to  institute  proceedings  to  recover  the  tide  lands 
mentioned  above  for  a  compensation  of  50  per  cent  of  the  land  or  the 
proceeds  recovered. 

On  May  6,  1907,  Mr.  B.  S.  Grosacup,  duly  appointed  attorney  in 
fact  for  Charles  B^ford,  sent  to  me  a  letter  inclosing  a  copy  of  th* 
contract  with  Bedford,  requesting  that  it  be  approved  as  a  contract 
entered  into  under  section  2103,  Kevised  Statutes.  The  proposdl  of 
Mr.  Grosscup  was  considered  carefully  both  in  the  Indian  Office  snd 
this  Department  and  rejected  on  the  ground  that  the  compensation  was 
excessive. 

The  Commissioner  of  Indian  Affairs  repotted  that  he  believed  thrt 
the  Indians  should  be  allowed  to  try  in  the  coui-ts  the  question  of  their 
rights  to  the  land  claimed.  I  approved  his  recommendation  to  con- 
siaer  the  proposed  contract. 

Therefore  when,  after  considerable  correspondence  and  verbal  con- 
ference with  Mr.  Grosscup,  he  agreed  to  a  very  considerable  modifi- 
cation of  the  provisions  for  compensation  in  his  contract — reducing  it 
from  50  per  cent  to  26  per  cent,  with  a  maximum  of  $30,000^1 
approved  the  contract  with  such  modifications. 

Since  that  time  action  to  quiet  title  has  been  instituted.    This  and 
any  other  action  that  may  be  necessary  will  be  pushed  to  final  conclu- 
sion as  rapidly  as  possible,  to  the  end  that  there  may  be  no  unnecessary 
hardship  caused  by  questioning  the  title  to  any  of  that  land. 
Very  respectfully, 

James  Rudolph  Garfield, 

Secretary. 

The  President  of  the  United  States. 


60th  Congress,  I  SENATE.  1  Document 

Ist  Session.      )  {    No.  514. 


STATEMENT  OF  AMOUNTS  IN  TREASURY  TO  CREDIT  OF  CHOCTAW, 
CHICKASAW,  CHEROKEE,  CREEK,  AND  SEMINOLE  TRIBES  ON  JUNE  28, 
1898,  ADDITIONS  AND  DISBURSEMENTS,  AND  BALANCES  MAY  20,  1906, 


LETTER 

FBOM 

THE  SECRETARY  OF  THE  TREASURY, 

TBAN8MITTING, 

ZN  RBSPOfiTSE  TO  A  SENATE  BESOIiUTION  07  MAT  18,  1G08,  A 
STATEMENT  SHOWINQ  THE  AMOUNTS  IN  THE  TREASURY  07 
THE  UNITED  STATES  TO  THE  CBEDIT  OF  THE  CHOCTAW,  CHICK- 
ASAW,  CHEROKEE,  CREEK,  AND  SEMINOLE  TRIBES  OF  INDIANS 
ON  JUNE  28,  1898,  ETC. 


Mat  23, 1908.— Referred  to  the  Committee  on  Indian  Affairs  and  ordered  to  be 

printed. 


Treasury  Department, 

Office  of  the  Secretary, 

Washington,  May  21, 1908. 
Sir:  In  reply  to  the  resolution  of  the  Senate  of  the  18th  instant — 

That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  directed  to  transmit  to 
the  Senate  a  statement  showing  the  amounts  in  the  Treasury  of  the  United  States 
to  the  credit  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and  Seminole  tribes  of 
Indians  on  June  twenty-eighth,  eighteen  hundrcKl  and  ninety-eight,  and  what 
amounts,  if  any,  have  been  added  to  and  disbursed  from  the  said  funds  severally 
lince  said  date — 

I  have  the  honor  to  transmit  the  statement  called  for. 

The  trust  fund,  "  Inditm  moneys,  proceeds  of  labor,"  contains  moneys 
deposited  in  the  Treasury  belonging  to  various  Indian  tribes,  the 
details  of  which  are  not  of  record  in  this  Department,  but  may  be 
obtained  from  the  Commissioner  of  Indian  AflFairs,  Department  of  the 
Interior. 

Respectfully,  Geo.  B.  Cortelyou, 

Secretary. 
The  President  of  the  Senate. 
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SUUement  of  amounts  in  the  Treamry  to  the  credit  of  various  Indian  tribes  on  June,  f8, 1898, 
additions  thereto  and  disbursements  therefrom,  and  balances  in  TVeasury  May  tO,  1908, 

[Famished  in  reply  to  Senate  resolation  of  May  18, 1906.] 


Balance  in 

Treasary  June 

28,1896. 


Added  since. 


Disbursed. 


Balance  in 

Treaiojry  May 

20.1906. 


Choctaws: 

Fulfilling  treaties  with 

Choctaw  general  fund 

Interest 

Cho<'tHW  orphan  fund 

Interest 

Choctaw  school  fund 

Interest 

Choctaw  3  per  cent  fund 

Interest 

Chickasaws: 

Fulfilling  treaties  with 

Chickasaw  national  fund 

Interest 

Chickasaw  incomp.  fund,  interest. 
CSierokees: 

Cherokee  national  fund 

Interest 

Cherokee  orphan  fund 

Interest 

Cherokee  outlet  fund 

Interest 

Cherokee  school  fund 

Interest 

Cherokee  asylum  fund 

Interest 

Panncntto  North  Carolina  Cher- 

okces 

Cherokee  Nation,  judgment  Court 

of  Claims 

Creeks: 

Fulfilling  treaties  with 

Creek  general  fund 

Interest 

Seminoles: 

Fulfilling  treaties  with , 

Seminole  general  fund , 

Interest 

Seminole  school  fund 

Interest 


$496,514.00 
**'87,6i4.'29' 
'"49*472.76' 


1,206,695.66 


1,428,543.21 

8,820.04 

374,679.31 

666.70 

28,441.12 


850,397.92 

1,566.26 

64,147.17 


24,198.87 


2,475.00 
1,546,977.88 


l.fiOO.OOO.OO 


9300,828.90 

•  9.00 

144,012.01 

2.696.40 

19,529.80 


24.736.40 

890.257.92 

5,853.87 

12.000.00 

60.000.00 

849.315.11 

245,503.51 

11.38 

621,501.02 

2,656.72 

186,802.73 

1,665.164.85 

66,400.00 

20.668.28 

851.540.59 

769.41 

29.105.78 

12,817.28 

4,972,992.04 

224.813.60 

999.3ti8.00 

1.016..'»7G.6t) 

471.000.00 
1, 1J8.JS8 
700. 1^0  '.  tH) 
500,  IXX».  tK) 
50,000.00 


1280,816.01 
498,523.00 
144.012.01 


15.558.72 


22,150.65 

5*«58.'87' 

12.000.00 
895,690.15 
818,349.98 
245,090.21 

771.616.85 
518.541.58 

83.187.76 

144,666.69 

1,664,818.98 

66.400.00 
868.68».35 
352.347.64 

13.582.11 

29,069.48 

13.319.70 

924,680.90 

226. 237. 15 
73.414.43 
951,959.15 

471.000.00 
500.  OlV.  00 
640. 542. 00 


35.a^7.08 


Total. 


,617,594.63 


13,846,560.09 


$19,512.88 


39.710.69 

3.971.08 

49.472.70 

2,585.75 

890,257.92 


S71.00^61 
965.18 
413.90 

656.987.74 
6.779.48 

344.148.27 
42.K>2.74 
28.786.99 


602.376.86 

749.21 

61.334.47 

16.30 

28.191.40 

4.048.81L14 

.Vil.46 

2,472-l»30.95 

61.617.51 


1,001. 12>.  88 

5'.».  4\<.  00 

5<.>i».(M).00 

14.V»42.y2 


10,767.195.45  1      10. 69t>.  959. 27 


SUMM.\RY. 


Balance  in 
Trea  sun- 
June  28.  1898. 

Added  since. 

1     Balance  in 
Disbursed,     i       Ti\*a-urv 
1   May  20.  1908. 

Choctaws,  all  funds 

$:>8.^.  000. 99 
l,2lK>.09o.C6 
2,77«;,44;\t}0 
1.M9.  J.vJ.38 
1,.T(>(>,(HK'.00 

S887,421.30 
1.166,818.6-2 
7. 829. 9:^0. 03 
'2, 240. 2.'vH.  L>6 
1.722.12.^.88 

S9<''6.914.26             ^t-^v'i  Ml  na 

Chicka.»<a\vs,  nil  funds 

2,lX)l,l:«.;« 
4,900,941.04 
1,2.S1.61U.73 
1.646,599.08 

:^7->  -^j^  94 

Cherokees.  all  funds 

5, 70.\  4:^.59 
2.fvtH.l«M^^.91 
1.575. 5-29.  bO 

Creeks,  all  funds 

Beminoles,  all  funds 

Total 

7,617,594.63 

13,846,560.09 

10,767,195.45 

10,C9t>,959.27 

Tbeasuby  Department,  May  fi,  1908, 


O 


60th  CJongbess,  )  SENATE.  J  Document 

1st  Semon.     )  •  (   No.  515. 


CLAIM    OF    OWNERS    OF    MEXICAN    STEAMSHIP 
TABASQUENO. 


MESSAGE 

FROM  THB 


PRESIDENT  OF  THE  UNITED  STATES, 


TBANSMITTINO 


A  BEPOBT  BY  THB  SBCBBTABY  OF  STATE  CONCEBNINa  THB 
CLAIM  OF  THE  OWNEBS  OF  THE  MEXICAN  STEAMSHIP  TABAS- 
QUEfiTO  AND  OF  HEB  CABOO  AQAINST  THE  T7NITED  STATES, 
WITH  ACCOMPANYINa  PAPEBS. 


Mat  25, 1908. — Read;  referred  to  the  Committee  on  Foreign  Relations  and  ordered  to 

be  printed. 


To  ihe  Senate  and  House  of  Representatives: 

I  transmit  herewith  a  report  by  the  Secretaiy  of  State,  with  the 
accompanying  papers,  concerning  the  claim  of  the  owners  of  the 
Mexican  steamship  Tdbasquefio  and  of  her  cargo  against  the  United 
States. 

In  view  of  our  admitted  liability- in  principle  in  this  case,  I  recom- 
mend the  claim  to  the  favorable  consideration  of  Congress,  and  that 
an  appropriation  of  the  sum  mentioned  by  the  Secretary  of  State 
be  made  m  settlement  of  the  claim. 

Theodobb  Koosevblt. 

The  White  House,  May  25, 1908. 


The  President: 

I  have  the  honor  to  inclose  herewith  copies,  in  duplicate,  of  a  mem- 
orandum prepared  by  the  Solicitor  for  this  Department,  and  copies, 
also  in  duplicate,  of  other  papers,  all  in  relation  to  the  claim  or  the 
owners  of  the  Mexican  steamship  Tdbasquefio  and  of  her  cargo  against 
the  United  States. 

The  claim  was  submitted  to  this  Department  by  the  Mexican 
embassy,  and  is  based  upon  the  arrest  and  detention  of  the  ship  and 
damage  to  her  cargo  during  the  war  with  Spain.  The  claim  is  made 
in  the  name  of  the  owners  of  the  vessel  and  cargo,  all  Mexican  citizens*. 
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The  papers  which  have  been  furnished  this  Department  by  the 
Mexican  embassy,  supplemented  by  the  investigation  of  the  case 
which  has  been  made  by  this  Department,  show  that  the  vessel  sailed 
from  Vera  Cruz  on  July  25,  1898,  for  Sagua  la  Grande,  Cuba,  with  a 
general  cargo  of  provisions,  and  was  seized  by  the  U.  S.  S.  Hawk  off 
the  latter  port  on  July  30,  1898.  Sagua  la  Grande  was  not  a  block- 
aded port,  the  vessel  was  a  neutral  vessel,  and  the  cargo  was  not 
contraband.  The  vessel  was  taken  to  Key  West,  and  on  August  17, 
1898,  was  released  at  the  instance  of  this  Department,  after  protest 
by  the  Mexican  embassy. 

The  Department,  having  admitted  liability  in  principle  in  this 
case,  has  been  engaged  upon  the  question  of  the  determination  of 
the  amount  of  damage  which  should  be  paid.  The  amount  claimed 
by  the  Mexican  embassy  aggregated  $73,977.  The  amount  which 
the  Department  proposes  in  settlement  as  the  result  of  an  extended 
investigation  of  tne  claim  is  $13,485.70,  calculated  as  foilows: 

Claim  for  cargo 111,200.00 

Demurraee  at  Key  West 1,500.00 

AttomejTs  fees  at  Key  West 650.00 

Port  charges 135.70 

13,485.70 

with  interest  at  6  per  cent  per  annum  from  the  date  of  seizure. 

The  Mexican  embassy  has  accepted  the  calculation  of  the  Depart- 
ment with  regard  to  the  first  three  items  above  set  forth;  but  no 
mention  has  been  made  by  it  in  it»  recent  negotiations  with  the 
Department  of  the  item  or  port  charges,  although  vouchers  show- 
ing the  actual  payment  of  this  amount  by  the  claimants  have  been 
presented  to  the  Department,  as  will  appear  from  the  detailed  mem- 
orandum accompanying  tliis  report.  It  is  therefore  considered  just 
that  the  item  of  $135.70  for  port  charges  should  be  included  among 
those  for  wliich  reimbursement  should  be  made. 

The  claim  is  accordingly  referred  to  the  President,  with  the  recom- 
mendation that  it  be  transmitted  to  Congress  with  a  request  for 
favoral)le  consideration.  The  inclosed  memorandum  contains  a  his- 
tory of  the  negotiations  which  have  been  conducted  with  the  Mexican 
embassy  regarding  this  case,  and  a  full  discussion  of  its  merits  in  law 
and  in  fact.  Corres])ondence  between  the  Mexican  embassy  and  this 
Department  is  also  inclosed,  showing  the  acceptance  by  the  Mexican 
Government  of  the  offer  of  settlement  made  by  the  Department. 

Respectfully  submitted. 

Elihu  Root. 

Depaetment  of  State, 

Washington,  May  2S,  1908. 


List  of  accompanyimj  papers. 

Memorandum  by  the  Solicitor  for  the  Department  of  State,  May  10, 1907, 

To  the  Moxiran  embassy.  No.  (JO,  July  2,  1907. 

From  the  same,  No.  2,  July  6,  1907. 

From  the  same.  No.  47,  October  5,  1907. 

To  the  same,  No.  220,  April  13,  1908. 

From  the  same,  No.  202,  May  18,  1908. 
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The  Tabasqueko  v.  The  United  States. 

Depaktment  of  State, 
Washington,  May  10,  1807. 

The  records  of  the  Department  show  that  on  the  30th  of  July,  1898 
(during  the  war  with  Spain),  the  Mexican  steamship  Tala^quefio, 
which  left  Veracruz  for  the  port  of  Sagua  la  Grande,  Cuba,  July  25, 
with  a  general  cargo  of  provisions,  was  seized  by  the  U.  S.  S.  6awi 
when  about  10  miles  from  the  latter  port,  and  taken  to  Key  West  for 
adjudication.  Sagua  la  Grande  was  not  a  blockaded  port,  and  as  the 
cargo  was  not  contraband  the  Mexican  embassy  protested  to  this 
Department  against  the  seizure,  and  the  matter  was  at  once  taken  up 
by  Acting  Secretary  Moore  with  the  Navy  Department  and  the 
Department  of  Justice,  with  the  result  that  on  August  16  the  United 
States  marshal  was  instructed  by  the  Attorney-General  to  release 
the  vessel,  and  on  August  17  the  Department  was  informed  that  the 
vessel  haa  been  released. 

On  March  11,  1903,  the  Mexican  ambassador  presented  a  claim 
on  behalf  of  the  owners  of  the  vessel  and  of  the  cargo,  consisting  of  the 
folio wdng  items: 

1.  Seven  thousand  eight  hundred  and  fifty- two  dollars  and  sixty 
cents,  amoimt  of  expenses  incurred  during  the  detention  of  the  ship 
in  the  port  of  Key  West. 

2.  Sftty-three  thousand  one  hundred  and  twenty-four  dollars  and 
forty  cents,  difference  in  the  price  of  the  cargo  that  ought  to  have  been 
sold  in  due  time  in  Sagua  la  Grande  and  was  subsequently  sold  in 
Habana  after  the  war  ceased,  all  as  a  consequence  of  the  capture. 

3.  Three  thousand  dollars,  the  amount  at  which  Capt.  Geronimo 
Andraca  estimates  liis  ''moral"  injuries  suffered  during  the  detention 
and  seizure  of  his  ship. 

The  ambassador  called  attention  to  the  fact  that  the  United  States 
had  made  reimbursement  in  the  similar  cases  of  the  E.  R,  Nickerson 
and  the  Wary,  which  were  presented  to  tliis  Department  by  the 
British  and  German  ambassadors  here  and  for  which  appropriations 
were  made  by  Congress  for  the  benefit  of  the  British  and  German  sub- 
jects who  were  interested  as  owners  of  the  vessels  and  of  their  cargoes. 

Accompanying  the  note  of  the  Mexican  ambassador  is  a  long  argu- 
ment from  counsel  for  the  claimants  to  show  that  the  United  States  is 
responsible  in  damages  for  the  losses  which  were  suffered  as  a  conse- 
quence of  the  seizure.  The  Department  replied  on  April  1  that  it  was 
"not  disposed  to  question  the  principle  of  liability  for  the  seizure  and 
detention  under  the  circumstances  shown,"  provided  clear  proofs  were 
made  ''of  the  Mexican  citizenship  of  the  shippers  and  of  the  owners  of 
the  vessel  at  the  time  of  the  seizure,  as  well  as  the  captain  and  engineer 
who  appear  to  have  been  the  consignees."  As  it  appeared  that  the 
corporation  which  is  prosecuting  the  claim  seemed  to  have  acquired  it 
since  it  arose,  the  Department  stated  that  what  was  desired  was  evi- 
dence of  the  Mexican  citizenship  of  the  parties  originally  injured. 
The  Department  also  informed  the  Mexican  ambassador  that  the 
claim  appeared  to  be  greatly  exaggerated.  Special  comment  was 
made  on  the  apparently  unreasonable  charges  for  demurrao:e  and  the 
abnormally  high  prices  at  which  the  cargo  was  estimated,  which  prices 
had  been  claimed  to  be  the  market  prices  prevailing  in  Sagua  la 
Grande  at  the  time  of  the  seizure. 
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The  Mexican  ambassador  replied,  February  11,  1904,  inclosing  a 
statement  from  claimants'  attorney,  in  which  reference  was  made  to 
sworn  declarations  of  several  mercmants  at  Sagua  la  Grande  already 
filed  by  him  with  the  ori^al  note  of  the  embassy  presenting  the 
claim,  showing  that  the  prices  of  goods  then  ruling  at  tnat  place  were 
the  same  as  those  now  claimed  for  by  claimants.  Proof  of  the  Mexi- 
can citizenship  of  the  owners  of  the  vessel  at  the  time  the  claim  arose 
and  the  assignees  of  the  cargo  is  submitted*  and  though  the  further 
proof  of  the  Mexican  citizenship  of  the  shipper  is  not  furnished,  it 
appears  elsewhere  in  the  papers  that  the  shipper,  Ruperto  Villaneuva, 
is  a  Mexican  citizen.  At  all  events,  if  this  Government  makes  any  set- 
tlement for  this  claim  it  will  be  made  with  the  Mexican  embassv  in 
full  of  all  damages  and  the  embassy  will  have  the  responsibiUty  of  the 
further  disposition  of  the  proceeds,  the  fact  of  Mexican  ownership  of 
the  ship  and  cargo  having  been  satisfactorily  established. 

The  Department  instructed  Consul  Baehr  at  Cienfuegos  on  March 
11,  1904,  to  investigate  and  report  as  to  the  prices  of  grain  and  pro- 
visions ruling  at  Sa^a  la  Grande  at  the  beginning  of  August,  1898, 
and  the  consul  repUed  on  March  28,  dispatch  No.  52,  that  the  prices 
were  exceptionally  high  and  that  the  affidavits  submitted  by  the 
Mexican  Government  in  support  of  the  claim  of  the  owners  of  the  cargo 
may  be  accepted  as  true  as  showing  the  correct  prices  of  goods  at  that 
time  and  place. 

On  May  6,  1904,  the  Department  requested  Mr.  Aspiroz  to  furnish 
it  with  *'the  orders  made  by  the  purchasers  of  the  cargo  and  the  in- 
voices of  the  shipment  and  bills  of  lading,"  *'in  order  to  enable  the 
Department  to  mvestigate  the  matter  completely."  The  promise 
was  made  to  give  prompt  consideration  to  the  claim  when  these  docu- 
ments were  fumisned,  with  a  view  to  the  disposition  of  the  matter. 
The  object  of  this  note  was  to  obtain  a  basis  of  settlement  on  the  cost 
of  the  goods  plus  a  reasonable  percentage  of  profit. 

The  ambassador  furnished  in  reply,  on  August  20, 1904,  a  number 
of  receipted  bills  corresponding  to  all  the  items  upon  the  bill  of  lading, 
except  a  small  consignment  of  289  bags  of  com.  While  these  bills  do 
not  constitute  an  invoice,  it  would  appear  that  they  represent  the  cost 
of  the  cargo  as  accurately  as  the  invoice  would  if  furnished.  The 
ambassador,  in  transmitting  the  bills,  describes  them  as  '^the  various 
bills  of  purchase  of  the  cargo  put  on  board  the  said  steamer  in  the  port 
of  Veracruz." 

A  dupHcate  of  the  bill  of  lading  was  furnished,  the  original  having 
been  attached  to  the  ambassador's  note  of  March  11.  1903.  The 
ambassador  calls  attention  to  the  fact  that  the  bills  of  purchase  of 
the  cargo  (showing  the  prices  for  which  it  was  sold  in  Habana  in 
October,  1898)  were  also  forwarded,  original  and  translation,  with 
his  aforesaid  note  of  March  11,  1903,  presenting  the  claim.  It  thus 
appears  that  the  embassy  has  substantially  complied  with  every 
request  for  information  thus  far  made  by  this  Department. 

No  definitive  action  has  yet  been  taken  upon  the  claim.  On 
December  7,  1905,  the  new  ambassador,  Mr.  Cfasasus,  inquired  the 
status  of  the  claim,  and  the  Department  on  the  16th  of  the  same 
month  answered  that  the  matter  would  have  consideration  at  the 
earhest  possible  moment.  Again,  on  March  27,  1906,  Mr.  Casasus 
recalled  the  case  to  the  Department's  attention,  referring  to  the 
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Department's  promise  of  December  16,  1905,  and  asking  that  some 
preference  be  given  to  the  claim. 

As  the  Department  has  admitted  Uability  in  principle  in  this  case, 
it  is  assumed  that  the  only  question  now  open  to  discussion  is  that  oi 
amoimt,  and  to  this  question  the  following  is  addressed : 

AMOUNT  OF  COMPENSATION. 

There  are  three  general  specifications  of  claim: 

1.  Losses  at  Key  West  during  detention $7, 852. 60 

2.  Losses  of  prospective  profits  on  cargo 63, 124.40 

3.  Moral  injuries  to  captain  of  vessel 3,000.00 

Total 73,977.00 

The  third  item  should  be  disallowed  in  toto.  It  would  appear  to 
have  been  added  simply  by  way  of  aggravation.  It  is  entirely  unsup- 
ported, and  even  if  supported,  it  is  submitted  that  damages  are  not 
recoverable  for  moral  simering  unattended  by  any  injury  to  the  per- 
son. (Hale  on  Damages,  92;  Burdick's  Law  of  Torts,  94;  Beven  on 
NegUgence,  2d  ed.,  77.) 

The  specification  of  losses  at  Key  West,  which  aggregate  $7,852.60, 
is  itemized  as  follows: 

Demurrage,  22  days,  at  1300  per  day $6,600.00 

Court  fees 160. 90 

Attorney's  fees 650.00 

Cablegrams 81.00 

Port  charges 136. 70 

Hotel  expenses  of  captain 25. 00 

Coal  consumed ^ 200. 00 

Total 7,852.60 

With  regard  to  the  first  item,  it  appears  from  the  protest  of  the 
captain  and  the  note  of  the  Mexican  ambassador  presenting  the 
claim  that  the  vessel  w«ls  seized  July  30,  1898,  and  was  released 
August  16  following,  making  a  period  of  seventeen  days.  Five  days 
may  be  allowed  for  the  vessel's  return  to  Veracruz  after  her  release. 
This  is  the  time  taken  by  the  vessel  in  going  from  Veracruz  to 
Sagua,  the  point  of  capture,  and  the  distance  from  Key  West 
back  to  Veracruz,  the  point  of  the  vessel's  departure,  is  about  the 
same  as  that  between  Veracruz  and  Sagua.  It  is  customary  to 
allow  for  the  time  taken  in  returning  to  the  home  port,  and  the 
claims  of  the  Nickerson  and  the  Wary  were  settled  upon  this  basis. 
No  mention  has  been  made  of  the  number  of  days  which  would 
ordinarily  be  consumed  in  returning  from  Key  West  to  Veracruz,  the 
point  of  embarkation,  but  attention  has  just  been  called  to  the  fact 
that  the  distance  between  Veracruz  ana  Key  West,  and  between 
Veracruz  and  Sagua,  where  the  vessel  was  seized,  is  approximately 
the  same.  Therefore  the  time  elapsed  before  capture,  which  is 
determinable  and  amounts  to  five  days,  hag  been  calculated  as  the 
equivalent  which  would  be  occupied  in  returning  to  the  vessel's  home 
port.     It  is  not  customary  to  allow  for  time  prior  to  capture. 

The  period  of  the  vessel's  actual  detention  was  seventeen  days. 
Adding  five  days  for  her  return  to  Vera  Cruz  makes  a  total  of  twenty- 
two  days.  This  is  the  same  total  of  time  lost  as  is  asked  for  by 
claimant. 
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With  reference  to  the  demurrage  rate  of  $300  per  day,  it  is  claimed 
that  this  rate  is  not  unreasonable  and  that  the  custom  established  by 
the  steamship  companies  in  ports  of  the  Mexican  Gulf  is  to  charge 
$500  to  $600  Mexican— that  is,  from  $250  to  $300  United  States  cur- 
rency— per  day.  Claimants  refer  to  the  Ward  Line  of  steamers  to  con- 
firm this  statement. 

The  Tabasqueno,  according  to  the  deposition  of  the  captain,  was  a 
vessel  of  303  tons.  In  the  case  of  the  ITiree  BeUs,  a  British  vessel  of 
92  tons,  seized  at  about  the  same  time  as  the  TahdsquefiOy  a  claim  of 
$1,000  was  made  for  fifty-seven  days'  detention.  In  that  case  the 
Department  estunated  that  if  any  allowance  were  made,  the  demur- 
rage claim  should  be  reduced  to  $850.**  At  this  rate  the  demurrage 
for  the  Tabasqueno,  calculated  at  a  tonnage  of  303,  would  amount  to 
about  $1,070.  In  the  case  of  the  E.  R.  Mckerson,  referred  to  by  the 
Mexican  ambassador,  claim  was  made  for  demurrage  at  £3  per  day, 
the  Nickerson  being  a  68-ton  vessel.  At  this  rate  the  demurrage  for 
the  detention  of  the  Tabasqueno  on  a  tonnage  of  300  tons  would 
amount  to  about  $1,456.  The  estimate  for  the  demurrage  item  in  the 
Nickerson  claim  was  reduced  by  the  Department  from  £3  to  £2  per 
day.  If  a  similar  reduction  were  made  in  this  case,  the  amount  to  be 
allowed  for  demurrage  would  be  two-thirds  of  $1,135,  or  about  $970. 
In  the  case  of  the  Wary,  the  other  vessel  referred  to  by  the  Mexican 
ambassador,  claim  was  made  at  the  rate  of  £8  per  day  for  demurrage, 
the  vessel  being  of  only  22  tons  register.  Tfie  estimate,  however,  was 
for  an  allowance  of  £li  per  day.  At  this  rate  the  demurrage  item 
for  the  Tabasqueno  would  be  about  $2,250.  An  average  of  these  three 
estimates  gives  a  result  of  $1,430.  I  should  say,  therefore,  that  an 
allowance  of  81,500  for  this  item  would  be  just. 

Of  the  balance  of  the  items  of  the  claim  for  moneys  disbursed  by 
the  ow  nors  of  the  vessels  at  Key  West,  vouchers  for  attorney's  fees, 

Fort  charges,  and  court  foes,  aggregating  $946.60,  are  furnished, 
t  may  be  observed,  however,  concerning  the  bill  for  court  fees,  that 
it  was  represented  to  the  owners  by  one  of  the  employees  of  the  court 
that  the  amount  paid  by  them  for  court  fees  would  te  returned  upon 
application.  Ihe  Department  is  not  informed  whether  such  return 
or  reimbursement  has  been  made.  The  balance  claimed  to  have 
])een  expended  at  Key  West,  for  coaling  some  $200,  cablegrams  SSI, 
and  the  captain's  hotel  ex])enses  $25,  amounting  altogether  to  $306, 
is  not  supported  by  vouchers,  and  these  should  be  furnished  if  an 
allowance  is  to  be  made  for  these  items. 

In  relation  to  the  principal  item  of  the  claim,  that  is,  $63,124.10 
(American),  being  the  diilerence  between  the  price  which  the  cargo 
would  have  broii^^ht  if  it  had  been  delivered  in  due  time  at  Sagua  la 
Grande  and  the  amount  for  which  it  was  actually  sold  after  the  war, 
the  l)ills  of  lachng  showed  that  the  goods  as  described  were  shipped 
on  the  Tahasquefio.  The  prices,  unreasonably  high  as  they  seem  to 
be,  are  su]>porte(l  by  affidavits  of  merchants  at  Sagua  la  Grande  and 
confirmed  l)y  our  o\\n  consul  at  Cienfuegos.  The  goods  were  sold  at 
Ha])ana,  and  claimants  present  the  declarations  and  accounts  of  the 
commission  merchants  showing  what  the  cargo  sold  for.  The  gross 
receipts  of  the  sales  were  $2],92S.:^(),  hut  the  expenses  of  sale  were 
$14,377.37,  leaving  only  $7,550.99  as  the  actual  proceeds. 

o  The  Do])artment  subsequently  denied  all  liability  for  this  Feizure  and  rejected  the 
claim  in  toto. 
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Concerning  the  sale  of  the  goods  it  must  be  borne  in  mind,  first, 
that  the  cargo  was  of  a  perishable  nature,  and,  second,  that  it  was 
not  sold  in  Habana  until  the  middle  of  October,  two  months  after 
the  vessel's  release.  The  various  memoranda  of  sale  show  that  dif- 
ferent portions  of  the  same  consignment  brought  five  or  six  different 
§  rices,  according  to  quality.  Nothing  could  show  more  plainly  the 
eterioration  of  the  cargo  than  these  memoranda,  and  it  is  self-evident 
that  the  greater  amount  of  the  deterioration  was  due  to  the  claim- 
ants' own  laches,  by  failing  to  market  their  goods  more  promptly. 
There  is  nothing  to  show  even  that  the  portions  of  the  cargo  wnich 
were  in  the  best  condition  were  up  to  the  market  standard,  and  even 
the  best  prices  obtained  mav  have  been  much  below  the  regular 
market  price.  In  other  words,  the  Department  does  not  know,  and 
has  no  way  of  ascertaining,  how  much  tne  cargo  would  have  brought 
if  it  had  been  sold  directly  after  the  release  of  the  vessel,  and,  there- 
fore, the  Department  does  not  know  how  much  more  than  the 
$21,928.36,  which  was  actually  brought,  would  have  been  realized 
but  for  the  laches  of  the  claimants.  What  the  Department  does 
know  is  that  at  the  time  of  the  sale  some  portions  of  the  cargo  had 
shrunk  in  value^  several  himdred  per  cent  and  that  parts  of  it 
were  thrown  away  altogether.  These  losses  this  Government  is  now 
called  upon  to  make  good. 

The  expenses  of  the  sale  of  the  cargo  are  made  up  of  '*  customs 
duties,  drayage,  commissions,  insurance^  storage,"  etc.,  much  the 
largest  item  being  customs  duties.  This  item  in  the  case  of  one  ship- 
ment alone,  the  lard,  being  $5,769.53 — nearly  as  much  as  the  gross 
proceeds  of  the  lard.  It  must  be  assuilned  that  had  the  cargo  been 
delivered  in  due  time  at  its  destination  at  Sagua  la  Grande  the  claim- 
ants would  have  been  required  to  pay  the  customs  duties,  commis- 
sions, and  most  of  the  other  items  of  charge,  and  proper  deductions 
should,  therefore,  be  made  from  the  claim  as  presented,  if  the  Depart- 
ment decides  to  accept  the  basis  of  prospective  profits  as  the  proper 
one  for  the  adjustment  of  the  claim. 

An  attempt  has  been  made  in  the  few  immediately  toregoing  para- 
graphs to  show  the  practical  impossibility  of  arriving  at  a  fair  estimate 
of  damages  upon  the  basis  of  prospective  profits;  but,  in  addition  to 
the  impracticability  of  this  method,  I  am  convinced  from  an  exami- 
nation of  the  precedents  that  it  is  incorrect  in  point  of  law,  and  that 
the  estimate  upon  which  settlement  should  be  made  is  the  cost  of  the 
goods  at  the  port  of  embarkation  plus  a  reasonable  percentage  as 
profit  upon  the  venture. 

A  fair  way  to  examine  the  question  would  be  to  consider  it  as  if 
it  would  come  before  the  Supreme  Court  of  the  United  States  for  final 
decision  or  revision  and  judge  it  by  the  rules  which  that  court  would 
almost  certainly  apply  it  an  appeal  lay  to  that  tribunal.  There  is  a 
numerous  class  of  cases,  chiefly  actions  for  beach  of  contract  and  in- 
volving in  most  cases  the  law  of  common  carriers,  where  special  con- 
siderations apply,  in  which  it  is  held  that  the  proper  measure  of  dam- 
ages is  the  value  of  the  goods  at  the  time  and  place  where  the  carrier 
has  contracted  to  deliver  them.  The  basis  or  the  doctrine  in  these 
cases  is  that  it  is  the  policy  of  the  law  to  hold  the  carrier  Uable  for 
the  full  value  at  the  time  and  place  of  destination  to  remove  from 
him  all  temptation  to  fraud. 

But  the  rule  of  damages  in  cases  of  marine  torts  is  an  entirely  dif- 
ferent one.    It  was  announced  as  early  as  1794  by  the  S\i^t^\s^%  v^^s3^» 


8  CLAIMS  OP  OWNEBS  OP  MEXICAN  STEAMSHIP  TABASQUENO. 

of  the  United  States,  in  the  case  of  Del  Col  v.  Arnold  (3  DalL,  333) 
that  for  an  unlawful  spoUation  of  cargo  the  measure  of  responsibility 
was  *'tbe  full  value  of  the  property  injured  or  destroyed/' 

The  rule  was  next  enunciated  by  Mr.  Chief  Justice  Marshall  in  the 
case  of  the  Charrmng  Betsy,  2  Cranch,  64(1804),  wherein  it  was  ordered 
that —  ^ 

Ae  commissioners  be  instructed  to  take  the  actual  prime  cost  of  the  cargo  and  veaeel 
with  interest  thereon,  including  the  insurance  actually  paid  and  such  expenses  as 
were  necessarily  sustained  in  consequence  of  bringing  the  vessel  into  the  United 
States,  as  the  standard  by  which  the  damages  ought  to  be  measured. 

The  rule  of  damages  thus  established  has  been  followed  from  that 
time  through  a  series  of  decisions  entirely  unbroken  and  unchanged. 

In  the  case  of  the  Lively,  1  Gall.,  325  (1812),  Mr.  Justice  Story,  atter 
reviewiog  all  the  authorities  up  to  that  time  involving  analogous  prin- 
ciples, stated  (p.  324)  that  he  was  not  aware  of  a  single  authority  in 
the  higher  courts  of  admiralty  in  w^hich  supposed  profits  formed  an 
item  of  damage  in  cases  of  restitution.     The  learned  justice  continues: 

Independent,  however,  of  all  authority,  I  am  satisfied  upon  principle  that  an 
allowance  of  damages  upon  the  basis  of  a  calculation  of  profits  is  inadmissible.  The 
rule  would  be  in  the  highest  degree  unfavorable  to  the  interests  of  the  community. 
The  subject  would  be  involved  in  utter  uncertainty.  The  calculation  would  proceed 
upon  contingencies,  and  would  require  a  knowleclge  of  foreign  markets  to  an  exact- 
ness in  p#int  of  time  and  value  which  would  sometimes  present  embarrassing  obsto- 
cles.  Much  would  depend  upon  the  length  of  the  voyage  and  the  season  of  arrival, 
much  upon  the  vigilance  and  activity  of  the  master,  and  much  upon  the  momentary 
demana.  After  all,  it  would  be  a  calculation  upon  conjecture,  and  not  upon  iaucts. 
Such  a  rule,  therefore,  has  been  rejected  by  courts  of  law  in  ordinary  cases,  and  instead 
of  deciding  upon  the  gains  or  losses  of  parties  in  particular  cases,  an  uniform  interest 
hafl  been  applied  as  the  measure  of  damages  for  the  detention  of  property.    *    *    • 

Again  in  1817,  in  the  Anna,  Maria  (2  Wheat.,  327),  Mr.  Chief  Justice 
Marshall  announced  the  same  rule,  and  the  next  year,  in  the  case  of 
the  Amiable  Nancy  (3  Wheat.,  560),  Mr.  Justice  Story,  citing  with 
approval  the  cases  of  the  Anna  Maria,  and  Del  Col  v.  Arnold,  said: 

Another  item  is  $3,500,  for  the  lasn  of  the  supposed  profit^  of  the  voyage  on  which  the 
Amiable  Nancy  was  originally  ])ound.  In  the  opinion  of  the  court,  this  item  was  also 
properly  rejected.  The  probable  or  possible  benefits  of  a  voyage,  as  yet  in  fieri,  can 
never  afford  a  safe  rule  by  which  to  estimate  damages  in  cases  of  marine  trespass. 
There  is  so  much  uncertainty  in  the  rule  itself,  so  many  contingencies  which  may 
vary  or  extinguish  its  application,  and  so  many  difficulties  in  sustaining  its  legal  cor- 
rectness, that  the  court  can  not  believe  it  proper  to  entertain  it.  In  several  cases 
in  this  court  the  claim  for  profits  has  been  expressly  overruled;  and  in  Del  Col  v. 
Arnold  (3  DalL,  333\  and  the  Anna  Maria  (2  Wheat.,  Rep.,  327),  it  was,  after  strict 
consideration,  held  that  the  prime  cost,  or  value  of  the  property  lost,  at  the  time  of  the 
loss,  and  in  case  of  injury,  the  diminution  in  value  by  reason  of  the  injury,  with  inter- 
est upon  such  valuation,  afforded  the  true  measure  for  assessing  damages.  This  rule 
may  not  secure  a  complete  indemnity  for  all  possible  injuries,  but  it  has  certainty  and 
general  applicability  to  recommend  it,  and  in  almost  all  cases  will  give  a  fair  and  just 
recompense. 

Two  years  later,  in  1820,  in  the  case  of  La  Amistad  de  Rues  (5 
Whoat.,'^389),  Mr.  Justice  Story  said: 

In  the  cases  of  marine  torts  this  court  have  deliberately  settled  that  the  probable 
profits  of  a  voyage  are  not  a  fit  mode  for  the  ascertainment  of  damages.  It  is  considered 
that  the  rule  is  too  uncertain  in  its  own  nature  and  too  limited  in  its  applicability  to 
entitle  it  to  judicial  sanction. 

And  in  1824  {The  ApoUon,  9  Wheat.,  362)  the  same  great  justice 
declared: 

This  court,  on  various  occasions,  has  expressed  ita  decided  opinion  that  the  probable 
profits  of  a  voyage,  either  upon  the  ship  or  cargo,  can  not  furnish  any  just  basis  for 
•the  computation  of  damages  in  the  cases  of  marine  tort.    The  baflis  has  accordingly 
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been,  in  every  instance,  rejected.  Where  the  vessel  and  cargo  are  lost  or  destroyed, 
the  just  measure  has  been  deemed  to  be  their  actual  value,  together  with  interest 
m>on  the  amount,  from  the  time  of  the  trespaas.  ♦  ♦  ♦  And  it  may  be  truly  said 
that  if  these  rules  do  not  furnish  a  complete  indemnification  in  all  cases,  they  have 
80  much  certainty  in  their  application,  and  such  a  tendency  to  suppress  expensive 
liti^tion,  that  they  are  entitled  to  some  commendation,  upon  principles  of  public 
policy. 

w  *♦♦;.- 

The  second  item  is  perfectly  correct,  except  as  to  the  allowance  of  the  10  per  cent. 
The  cargo  was  sold  at  the  market,  though  not  at  the  port,-  of  its  destination,  and  from 
the  appraisement  it  appears  to  have  sold  for  a  higher  price  than  it  wsu3  valued  at. 
The  ground  of  the  allowance  of  the  10  per  cent  then  fails,  for  that  is  given  for  supposed 
losses  upon  a  forced  sale,  or  a  falling  market. 

In  a  different  species  of  marine  tort,  but  one  apparently  involving 
the  same  principle — namely,  damages  caused  by  collision — Mr.  Chief 
Justice  Taney  neld  that  the  actual  damage  sustained  at  the  time 
and  place  of  the  injury  is  the  measure  of  damages  and  not  the  prob- 
able profits  at  the  port  of  destination.  (Smith  v,  Condry,  1  Howard, 
28,  1843.)  A  similar  nile  was  likewise  laid  down  in  1871,  by  Mr. 
Justice  Swayne,  where  a  cargo  was  lost  in  transitu.  (The  Telegraph 
and  Vaughan,  14  Wall.,  258.) 

The  principle  expounded  in  the  foregoing  decisions  is  followed  by 
Mr.  Justice  Nelson  m  the  case  of  the  Ocean  ^ueen  (5  Blatch.,  493),  cit- 
ing the  Anna  Mana^  Smith  v,  Condry,  and  the  Lively. 

Upon  the  authority  of  the  foregoing  cases,  it  is  submitted  that  the 
amoxmt  of  damage  sustained  by  the  owners  of  the  cargo  of  the 
Tdbasqueno  must  be  measured  by  the  cost  of  the  goods  at  the  port  of 
embarkation,  plus  a  reasonable  percentage  for  profit.     The  bills  of 

Eurchasp,  excluding  the  com,  which  have  been  furnished  to  the 
department,  aggregate  $35,891.37  (Mexican),  equivalent  to  about 
$18,000  in  our  currency.  The  Department  does  not  know  the  cost 
of  the  com,  as  no  bill  of  purchase  nas  been  furnished  for  this  item. 
Its  selling  price  in  Habana  was  $738.76.  By  a  comparison  of  the  cost 
of  the  cargo  in  Vera  Cmz  and  the  gross  selling  price  therefor  in 
Habana,  I  find  that  they  are  approximately  the  same.  An  estimate 
for  the  com  is  therefore  placed  at  $750.  This  would  make  the  esti- 
mate for  the  entire  cargo  $18,750. 

It  is  true  that  a  more  liberal  rule  was  appUed  by  England  in  the 
Dela^oa  Bay  seizures  (cf.  the  cases  of  The  Mashona  and  The  Beatrice, 
Foreign  Relations,  1900,  pp.  529-618)  during  the  South  African  war, 
where  shipments  of  provisions  owned  by  American  merchants  were  in 
several  cases  paid  for  at  the  price  prevailing  in  the  port  of  destination 
at  the  time  of  the  seizures.  But  it  will  be  recalled  that  these  cases 
were  not  strictly  analogous  to  the  presept  one,  for  it  was  there  held 
that  there  was  probable  cause  for  the  seizure  and  detention  of  the 
vessels,  and  the  offer  to  purchase  the  supplies  was  made  by  the  British 
Government,  because  it  appeared  to  be  a  convenient  wa\'  of  making 
good  to  the  neutral  owners  tne  loss  which,  in  view  of  that  Government, 
would  have  accrued  to  the  owners  through  the  delay  caused  by  the 
arrest  of  the  carrying  ship;  and  in  the  case  of  one  of  the  American 
claimants  Lord  Salisbury  said  that  the  payment  was  made  purely  ex 
gratia.     (Foreign  Relations,  1900,  pp.  617-^18.) 

CONCLUSIONS. 

In  view  of  the  fact  that  the  voyage  of  the  Tdbasqueno  was  made  in 
good  faith  and  that  she  was  engaged  in  an  innocent  traffic,  I  would 
mcline  to  the  view  that  a  somewhat  liberal  interpretation  mi^^  V^^ 
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given  to  the  rule  of  damages  governing  the  cargo  if  it  were  not  for 
the  fact  that  the  vessel  lost  so  much  time  after  her  release  at  Key  West, 
in  the  middle  of  August,  before  proceeding  to  Habana,  the  goods  not 
being  sold  in  that  city  imtil  almost  two  months  thereafter.  The 
cargo  would  have  been  much  more  valuable  and  would  have  brought 
a  much  higher  figure  if  the  vessel  had  proceeded  at  once  to  Habana. 
It  appears  to  me,  therefore,  that  this  Government  would  be  acting 

generously  if  it  fixed  a  compensation  which  would  save  the  claimants 
armless  on  account  of  their  venture  and  set  off  an  allowance  for 
probable  profits  against  the  loss  by  deterioration  during  the  period 
of  the  two  months'  delay  for  which  this  Grovemment  is  in  no  way 
responsible.  This  loss  is  an  indeterminate  one,  but  it  is  certainly 
equivalent  to  any  fair  percentage  wliich  would  be  allowed  by  a  prize 
court  for  profit  reckoned  on  the  prime  cost  of  the  cargo. 

If  this  oasis  of  settlement  is  adopted,  the  cost  of  the  cargo  will  be 
placed  at  $18,750.  Deducting  from  this  the  sum  of  $7,550.99,  pro- 
ceeds of  the  sale  at  Habana,  would  leave  in  round  numbers  $11,200, 
which  may  be  paid  on  account  of  the  cargo,  to  which  it  would  be  no 
more  than  just  to  add  interest  at  6  per  cent  from  the  time  of  the 
injury  to  date  of  satisfaction.  If  the  claimants  can  show  that  thev 
were  not  responsible  for  the  two  months'  delay  in  the  sale,  I  will 
recommend  that  an  additional  allowance  of  $3,000  be  made  for 
profits — approximately  15  per  cent  upon  their  venture. 

With  regard  to  the  amount  of  damages  which  may  be  paid  on 
account  of  the  vessel,  I  recommend  that  an  allowance  of  $1,500  be 
made  for  demurrage,  $785.70  for  attorneys'  fees  and  port  cnai^es, 
for  which  vouchers  have  been  furnished,  and  that  the  embassy 
should  be  asked  to  furnish  vouchers  for  the  items  of  coal,  cablegrams, 
and  the  captain's  hotel  expenses,  and  also  to  state  whether  the  chars^e 
of  8160.90  for  court  fees  was  reimbursed  to  claimants;  that  ]Slr. 
Creel,  the  new  Mexican  ambassador,  be  advised  of  the  Department's 
conclusions  in  the  premises,  and  that  he  be  informed  that  upon 
receipt  of  the  additional  data  called  for  the  Department  will  make 
a  recommendation  to  Congress  asking  for  an  appropriation  for 
reimbursement  of  the  claimants  in  the  sums  as  calculated  in  the 
foregoing  memorandum. 

Respectfully  submitted. 

James  B.  Scott. 


No.  60.]  Depahtment  of  State, 

Washington,  July  2,  1907, 

Excellency:  Answering  your  note  No.  50  of  the  9th  of  May  last, 
I  liave  the  lionor  to  inform  yon  that  the  Department  has  made  a 
careful  examination  of  tlie  claim  submitted  by  your  embassy  in 
belialf  of  the  owners  of  the  sliip  and  cargo  on  account  of  the  seizure 
of  the  Mexican  steamship  TahasqneTio  by  the  U.  S.  S.  Hawk  July  30, 
ISOS,  off  the  port  of  wSagna  la  (irande,  Cuba,  and  the  subsequent 
detention  of  the  vessel  at  Key  West. 

The  evidence  submitted  by  your  embassy  in  support  of  this  claim 
shows  that  tliero  are  three  general  specifications  of  damage: 

1 .  T/»->os  at  Koy  West  dnrincr  dotoiil  ion $7,  sr.2. 60 

2.  T.<wH(\-^  of  ])ros|>octivo  profits  on  cnr'/o 03.  124.40 

3.  "Mnral"  injurii?s  to  cuptuin  of  v<'.-.-(?l 3.  (KK).  UO 

Totul 73,977.00 
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With  regard  to  the  third  item  the  Department  is  unable  to  rec- 
ommend mat  any  allowance  be  made.  It  appears  to  be  entirely 
unsupported,  and  the  Department  is  constrained  to  say  that,  even 
if  it  should  be  sustained  by  documentary  or  other  proof,  the  decided 
preponderance  of  legal  authority  is  to  the  effect  that  damages  are 
not  recoverable  for  mental  suffering  imattended  by  any  injury  to  the 
person. 

With  regard  to  the  specification  of  losses  at  Key  West  during  the 
detention  of  the  vessel,  the  Department  notes  that  the  principal 
item  of  claim  is  for  the  detention  of  the  vessel.  The  Department 
accepts  the  basis  proposed  by  the  claimant,  of  twenty-two  days, 
including  seventeen  days  actual  detention  and  five  days  for  return 
to  port  of  embarkation,  but  it  is  unable  to  agree  to  the  reasonable- 
ness of  the  charge  of  $300  per  day  for  such  detention.  After  calcu- 
lating the  amounts  paid  for  demurrage  in  cases  of  other  seizures 
made  by  American  cruisers  during  the  late  war,  where  the  vessels 
were  ultimately  released,  the  Department  has  reached  the  conclusion 
that  a  total  aflowance  of  $1,500  for  demurrage  would  be  just  imder 
the  circumstances. 

For  the  balance  of  the  items  of  the  claim  for  moneys  disbursed  by 
the  owners  of  the  vessel  at  Key  West,  vouchers  for  attorney's  fees, 
court  charges,  and  court  fees,  aggregating  $946.60,  are  furnished. 
It  may  be  observed,  however,  concerning  the  bill  for  court  fees, 
amounting  to  $160.90,  that  it  was  represented  to  the  owner  by  one 
of  the  employees  of  the  court  that  the  amount  paid  by  them  for  this 
charge  would  be  returned  upon  application.  The  Department  is  not 
informed  whether  such  return  or  reimbursement  has  been  made. 
The  balance  claimed  to  have  been  expended  at  Key  West  for  coaJ 
consumed,  $200,  cablegrams,  $81,  and  the  captain's  hotel  expenses, 
$25,  amounting  altogether  to  $306,  is  not  supported  by  vouchers. 
Vouchers  should  be  furnished  for  these  items  before  an  allowance 
can  be  made  therefor. 

The  principal  item  of  the  claim  is  for  $63,124.10,  being  the  difference 
between  the  price  which  the  cargo  would  have  brought  if  it  had  been 
delivered  in  due  time  at  Sagua  and  the  amount  for  which  it  was 
actually  sold  after  the  war. 

The  bills  of  sale  at  Habana  show  that  the  gross  receipts  were 
$21,928.36,  while  the  expenses  of  the  sale  were  $14,377.37,  leaving 
^7,550.99  as  the  actual  proceeds. 

Concerning  the  sale  oi  the  goods,  it  is  observed  that  the  cargo  was 
of  a  perishable  nature  and  that  it  was  not  sold  in  Habana  until  the 
middle  of  October,  two  months  after  the  vessel's  release.  The 
various  memoranda  of  sale  show  that  different  portions  of  the  same 
consignment  brought  five  or  six  different  prices  according  to  quality. 
Tliese  memoranda  plainly  show  the  deterioration  of  the  cargo,  and 
it  would  appear  that  the  greater  amount  of  this  deterioration  was 
due  to  the  claimants'  laches  in  failing  to  market  their  goods  more 
promptly.  The  Department  does  not  Imow  how  much  the  cargo 
woula  have  brought  if  it  had  been  sold  directly  after  the  release  of 
the  vessel,  and  tnerefore  it  is  unable  to  estimate  how  much  more 
than  the  sum  wliich  it  actually  brought  would  have  been  realized 
but  for  the  laches  of  the  claimants. 

The  expenses  of  the  sale  of  the  cargo  are  made  up  of  "customs 
duties,  drayage,  commissions,  insiu*ance,  storage/'  etc.,  much  the 
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largest  item  being  for  customs  duties;   this  item  in  the  case  of  one 
shipment  alone^  the  lard,  being  $5,769.53 — ^nearly  as  much  as  the 

fross  proceeds  of  the  lard.  It  must  be  assumed  that  had  the  cargo 
een  aeliyered  in  due  time  at  its  destination  at  Sagua,  the  claimants 
would  have  been  required  to  pay  the  customs  duties,  commissions, 
and  most  of  the  other  items  of  charge. 

The  observations  immediately  foregoing  may  serve  to  indicate  the 
practical  impossibility  of  arriving  at  a  fair  estimate  of  damages  upon 
the  basis  of  prospective  profits,  but  in  addition  to  impracticability  of 
this  method,  the  Department  is  convinced  from  an  examination  of 
the  precedents  that  such  a  basis  of  damages  is  incorrect  in  point  of 
law,  and  that  the  estimate  upon  which  settlement  should  be  made  in 
the  ordinary  case  of  a  marine  tort  is  the  cost  of  the  goods  at  the  port 
of  embarkation,  plus  a  reasonable  percentage  of  profit  on  the  venture. 
As  early  as  1804,  in  the  case  of  The  Charming  Betsy,  this  rule  was 
enunciated  by  Mr.  Chief  Justice  Marshall.  (T3U  Charming  Betsy ^  2 
Cranch,  64,  1804.)     In  that  case  it  was  ordered  that — 


the  commissioners  be  instructed  to  take  the  actual  prime  cost  of  the  cargo  and  ve 

with  interest  thereon,  including  the  insurance  actually  paid  and  such  expenses  as  were 
necessarily  sustained  in  consequence  of  brin£;ing  the  vessel  into  the  Umted  States,  as 
the  standard  by  which  the  damage  ought  to  be  measured. 

The  rule  of  damages  thus  established  has  been  followed  from  that 
time  through  a  series  of  decisions  entirely  unbroken  and  unchanged. 
(The Lively,  1  Gall.,  325, 1812;  the  Anna  Maria,  2  WheaV327, 1817; 
the  Amiable  Nancy,  3  Wheat.,  560 ;  La  Amistad  de Rues,  5  Wheat.,  389, 
1820;  the  ApoUon,  9  Wheat.,  362,  1824.  And  see  also  the  collision 
cases:  Smith  v.  Condry,  1  How.,  28, 1843;  The  Telegraph  a,nd  Vaughan, 
14  Wall,  258,  1871.) 

In  the  case  of  the  ApoUon  (9  Wheaton,  362)  Mr.  Justice  Story  said: 

This  court,  on  various  occasfons,  has  expressed  its  decided  opinion  that  the  probable 
profits  of  a  voyage,  either  upon  the  ship  or  cargo,  can  not  furnish  any  just  basis  for  the 
computation  of  damages  in  the  cases  of  marine  tort.  The  basis  has  accordingly  been, 
in  every  instance,  rejected.  Where  the  vessel  and  cargo  are  lost  or  destroyed,  the 
just  measure  has  been  deemed  to  be  their  actual  value,  together  with  interest  upon 
the  amount,  from  the  time  of  the  trespass.  *  *  *  And  it  may  be  truly  said  that, 
if  these  rules  do  not  furnish  a  complete  indemnification  in  all  cases,  they  have  so  much 
certainty  in  their  application,  and  such  a  tendency  to  suppress  expensive  litigation, 
that  they  are  entitled  to  some  commendation,  upon  principles  of  public  policy. 

The  second  item  is  perfectly  corroct,  except  as  to  the  allowance  of  the  ten  per  cent. 
The  cargo  was  sold  at  the  market,  though  not  at  the  port  of  its  destination:  and  from 
the  appraisement  it  appears  to  have  sold  for  a  higher  price  than  it  was  valued  at 
The  ground  of  the  allowance  of  the  10  per  cent.,  then,  fails,  for  that  is  given  for  supp>oeed 
losses  upon  a  forced  sale  or  a  falling  market. 

Upon  the  authority  of  the  foregoing  cases  this  Department  con- 
cludes that  the  amount  of  damage  sustained  by  the  owners  of  the 
cargo  of  the  Tabasqueho  must  be  measured  in  the  first  place  by  the 
cost  of  the  goods  at  the  port  of  embarkation.  ^Vhether  or  not,  under 
all  the  circumstances,  a  percentage  should  be  allowed  for  profits  is 
reserved  for  the  consideration  in  a  subsequent  paragraph. 

Bills  of  purchase  covering  nearly  all  of  tne  cargo  have  been  submitr 
ted  by  your  embassy,  amounting  to  the  equivalent  of  about  $18,000  in 
United  States  currency.  Estimating  the  value  of  the  com,  for  which 
no  bill  of  purchase  was  submitted  at  8750,  the  total  estimate  for  the 
entire  cargo  amounts  to  $18,750. 
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Upon  this  original  outlay  a  credit  must  be  deducted  of  $7,550.99, 
the  proceeds  of  tne  sale  at  Habana,  which  the  claimants  have  already 
received.  This  would  leave  in  roimd  numbers  $11,200  to  be  paid  on 
account  of  the  cargo. 

With  regard  to  an  allowance  for  profits,  the  Department  is  of  the 
opinion  that  under  the  circumstances  of  this  case,  as  presented  to  it, 
no  recommendation  should  be  made.  No  explanation  has  been 
offered  of  the  claimants'  failure  sooner  to  market  their  cargo  after 
the  release  of  the  vessel.  It  seems  evident  to  this  Department  that 
if  the  sale  had  been  made  before  the  cargo,  which  was^known  to  be 
perishable,  had  been  allowed  to  deteriorate,  a  much  larger  sum  could 
nave  been  realized  than  that  actually  received  at  the  sale  at  Habana, 
and  the  balance  remaining  to  be  paid  in  order  to  save  the  claimants 
harmless  would  have  been  correspondingly  reduced.  The  Depart- 
ment therefore  sees  no  reason  why  it  should  make  good  the  deficit 
and  in  addition  make  an  allowance  for  profit  where  the  claimants' 
own  apparent  negligence  had  minimized  if  not  made  impossible  the 
opportunity  for  any  profit  at  all. 

The  Department  would  be  glad  to  have  the  embassy  supply  further 
proofs  as  to  the  minor  items  of  expense  at  Key  West,  to  which  the 
attention  of  the  embassy  has  been  directed  in  the  foregoing  para- 

Saphs,  and  it  would  also  be  glad  to  be  informed  as  to  whether  the 
exican  Government  agrees  with  the  calculations  as  above  made, 
with  respect  to  an  allowance  of  $1,500  for  demurrage  and  $11,200  on 
account  of  the  cargo.  On  all  allowances  the  Department  is  of  the 
opinion  that  6  per  cent  interest  should  be  added,  from  the  time  of 
the  injury  to  the  date  of  satisfaction.  If  these  views  meet  with  the 
concurrence  of  the  Mexican  Government,  the  Department  will 
recommend  to  Congress,  at  its  next  session,  an  appropriation  for  the 
settlement  of  the  case  in  accordance  with  the  views  above  expressed. 
Accept,  Excellency,  the  renewed  assurance  of  my  highest  consid- 
eration. 

Robert  Bacon, 
Acting  Secretary. 
His  Excellency  Seiior  Don  Enrique  C.  Creel, 

Ambassador  of  Mexico, 


No.  2.]  Embassy  of  Mexico  in  the  United  States, 

New  Yorlcj  July  6, 1907. 
Honorable  Sir:  I  have  had  the  honor  to  receive  your  note  No. 
60,  of  the  2d  instant,  in  which  you  were  pleased  to  reply  to  mine  of 
Mav  9  last,  in  regard  to  the  claim  made  on  behalf  of  the  steamship 
Taoasqueno. 

In  reply  I  beg  to  inform  you  that  I  have  already  brought  the  sub- 
stance of  your  note  to  the  knowledge  of  my  Government  for  such 
action  as  may  be  proper. 

Accept,  sir,  etc.,  Jose  F.  Gtodoy, 

First  Secretary  J  Acting. 
Hon.  Robert  Bacon, 

Acting  Secretary  of  State  of  (he  Urdted  States. 
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[TraxiAlatlon.] 

No.  47.]  Embassy  of  Mexico  in  the  United  States, 

Washington,  D.  C,  October  5, 1907. 

Honorable  Sm:  As  offered  in  my  note  of  the  6th  of  July  last,  I 
sent  to  my  Government  a  copy  of  your  Department's  note  of  the 
2d  of  the  same  month,  concerning  the  claim  of  the  steamer  Tahas- 
queno. 

The  department  of  foreign  relations  of  my  Government  trans- 
mitted the  contents  of  the  said  note  to  the  interested  parties,  who 
replied  that  .while  accepting  in  the  main  your  Department's  pro- 
posal, notwithstanding  the  vaUd  arguments  they  could  oppose  thereto, 
they  wished  to  remark  that: 

1.  The  item  of  attorneys'  fees  at  Key  West,  in  the  amount  of  $650, 
was  not,  according  to  the  claimants*  statement,  discussed  by  your 
Department,  from  which,  in  their  opinion,  it  must  be  inferred  that 
it  is  allowed.  As  to  the  courts'  fees  and  charges,  the  return  of  which 
had  been  offered,  the  claimants  have  not  yet  received  them,  in  spite 
of  their  efforts. 

2.  They  beUeve  that  their  outlay  in  coal,  cableCTams,  hotel  bills,  etc., 
are  sufficiently  proven  by  the  15  vouchers  filed  by  them.  As  these 
papers,  transmitted  with  this  embassjr's  note  No.  335,  of  March  11, 
1905,  are,  to  the  best  of  knowledge  and  beUef,  in  your  Department 
in  the  set  marked  "A,"  I  suppose  it  will  be  easy  to  verify  tne  claim- 
ants' statement  on  this  point. 

3.  They  accept,  although  they  consider  it  very  small,  the  sum  of 
$11,200  named  Dy  your  Department  as  an  indemnity  for  the  cargo 
sold  out  of  season. 

To  sum  up,  they  make  the  following  statement  of  items  to  be  paid: 

1.  Twenty  days'  demurrage $1,  500. 00 

2.  Attorneys'  fees  at  Key  West 650. 00 

3.  Court  costs  and  charges 160.  90 

4.  Coal,  hotel  bills,  telegrams,  etc 306. 00 

5.  Indemnity  for  the  cargo 11,  200. 00 

Total 13,816.90 

plus  6  per  cent  interest  from  the  month  of  July,  1898,  date  of  the  occurrence. 

I  bef;^  3"oii  to  be  pleased  to  let  me  know  whether  you  concur  in  the 
foregoing  statement,  so  that  I  may  communicate  it  to  my  Govern- 
ment and  effect  a  final  settlement  of  this  case,  through  tne  recom- 
mendations referred  to  in  the  end  of  your  note. 

Accept  anew,  honorable  sir,  the  assurances  of  my  high  consideration. 

JoSE    F.  GODOY. 

Hon.  Robert  Bacon, 

Acting  Secretai-y  of  State  of  the  United  States. 


Serial  No.  220.]  Department  of  State, 

Washington,  April  IS,  1.008, 
Sir:  Referring:  to  your  note,  No.  47,  of  October  5,  1907,  commu- 
nicating the  reply  of  the  Mexican  Government  relative  to  the  claim  of 
the  owners  of  the  Mexican  ship  Tabasgueno  against  the  United  States, 
I  have  the  honor  to  say  that  the  Department  has  noted  that  the 
Mexican  Government  accepts  on  behalf  of  the  claimants  the  Depart- 
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ment's  calculations  of  $11^200  and  $1;500  which  is  proposed  to  recom- 
mend to  Congress  as  the  sum  to  be  paid  for  cargo  and  demurragei 
respectively. 

As  regards  the  item  of  $650  for  attorney's  fees  at  Key  West,  which 
is  enumerated  in  the  Department's  note  of  July  2  as  duly  covered  by 
voucher,  the  claimants  have  correctly  understood  the  Department  as 
believing  that  this  item  should  be  included  in  the  amount  which  the 
Department  will  recommend  to  Congress  for  reimbiuBement. 

The  Department  notes  the  statement  of  the  embassy  that  the 
claimants  oelieve  that  their  outlav  in  coal,  cablegrams,  hotel  bills, 
etc.,  id  sufficiently  proved  by  vouchers  which  have  already  been  sub- 
mitted by  them.  Another  careful  examination  has  been  made  of  all 
the  inclosures  transmitted  with  the  embassy's  note.  No.  335,  dated 
March  11,  1903,  which  were  thought  to  contain  evidence  of  expendi- 
tures for  these  items,  but  no  such  papers  can  be  foimd.  There  is  a 
statement  from  the  captain  of  the  vessel  to  the  effect  that  these  ex- 
'penditures  were  made,  but  this  statement  is  not  accompanied  by 
vouchers.  It  would  api>ear,  therefore,  that  vouchers  shomd  be  sulJ- 
mitted  to  cover  these  items  of  loss  before  they  can  properly  be 
included  in  the  Department's  recommendation  to  Congress. 

With  regard  to  the  item  of  "court  costs  and  charges,  $160.90,'* 
which  the  claimants  say  has  not  yet  been  refunded  to  them,  in  spite 
of  their  efforts,  the  Department  is  in  receipt  of  a  recent  commumca- 
tion  from  the  Attorney-General,  in  which  he  says  that  the  records  of 
the  district  court  of  the  United  States  for  the  southern  district  of 
Florida  show  that  the  above-mentioned  sum  has  been  on  deposit  in 
the  registry  of  the  court  since  May,1898,  being  entered  as  "costs  or- 
dered refunded  owners  TahasquefU),  which  they  refused  to  receive/' 
The  United  States  attorney  for  the  southern  district  of  Florida  ad- 
vises that  a  warrant  may  be  drawn  for  this  amount  under  order  of 
the  district  judge  in  favor  of  the  proper  person  or  persons  entitled 
thereto  upon  petition  to  the  court,  setting  up  such  facts  under  oath 
as  would  satisfy  the  court  of  the  rightful  ownership  of  the  funds  by 
the  petitioner.  The  Department,  therefore,  believes  that  it  will  not  be 
necessary  to  recommena  a  reimbursement  of  this  item  by  Congress, 
inasmuch  as  it  would  seem  that  the  claimants  can  obtain  this  refund- 
ment upon  proper  application  to  the  court. 

Upon  receipt  of  the  embassy's  reply  respecting  the  items  of  "coAl. 
hotel  bills,  telegrams,  etc.^"  above  referred  to,  the  Department  will 
be  in  a  position  to  transmit  the  papers  to  Congress. 

Accept,  sir,  the  renewed  assurance  of  my  high  consideration. 

Robert  Bacon, 
Acting  Secretary. 
Sefior  Don  Jos6  F.  Godot, 

Charge  d^ Affaires  ad  interim  of  Mexico. 


[Translation.] 

No.  202.]  Embassy  of  Mexico  in  the  United  States, 

Washingtonf  May  18,  1908. 
Your  Excellency:  Referring   to   the   previous  correspondence 
regarding  the  owners  of  the  Mexican  boat  Tahasqueno  against  the 
United  States,  and  especially  to  note  No.  220  of  the  Departia<^T^^ 
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under  your  wariikj  chaigei  dated  April  13  laeti  and  relating  to  thk 
sabjecti  I  have  the  honor  to  inform  you  that  my  Gtoyemment,  in 
belialf  of  the  claimants^  accepts  the  payment  of  the  following  amounts: 
Slly200  (eleven  thousand  two  hundred  dollars)  for  the  cargo,  $1,500 
(one  thousand  five  hundred  dollars)  for  delay  or  detention,  and  $650 
(six  hundred  and  fifty  dollars)  for  the  fees  for  the  attorneys  of  the 
United  States,  plus  interest  at  6  per  cent  on  the  amounts  calculated 
as  due  since  tne  time  the  damage  was  caused— July  30,  1898 — ^until 
the  payment  is  made. 

I  must  add  that,  with  regard  to  the  item  of  $160.90  (one  hundred 
and  sixty  dollars  and  nine^  cents)  for  judicial  costs,  the  claimants 
will  follow  the  indications  of  your  Department  by  applying  at  the 
proper  time  and  in  the  proper  manner  to  the  district  juage  of  Florida 
and,  finally,  that  the  claimants  agree  that  your  Department  shall 
not  accept  the  chai>ter  on  ''expenses  for  coal,"  ''hotel  biUs,''  "tele- 
grams,'' etc..  and  withdraw  this  chapter. 

In  yiew  or  the  acquiescence  of  the  claimants,  I  request  your  excel- 
lency to  transmit,  as  you  state  in  your  aforementioned  note.  No.  220, 
aU  the  documents  relating  to  tlie  subject  to  the  Ckmgress  of  this 
oountry  recommending  tl^  payment  of  the  amounts  spedfiedi  in 
order  that,  if  possible^  the  payment  may  be  allowed  and  onlered 
during  the  present  session  of  Congress. 

I  tue  pleasure  in  reiterating  to  your  exoellenoy  the  assoranoea  of 
Biy  hi^iest  and  most  distinguished  consideration. 

Joan  F.  Gk>DOT. 

His  Excellenoy  Euhu  Boot, 

Secretary  of  State  qf&e  United  Stake. 


60th  Congress,  (  SENATE.  J  Document 

1st  Session.      )  |   No.  517. 


REPORT  ON   EMPLOYMENT  OP  UNITED   STATES   SOLDIERS  IN  AR- 
RESTING  BY-A-LIL-LE  AND  OTHER  NAVAJO  INDIANS. 


LETTER 


FROM 


THE  SECRETARY  OF  THE  INTERIOR, 

TBANSMTTTTNO 

A  REPORT,  IN  RESPONSE  TO  A  SENATE  RESOLX7TION  OF  APRIL 
26,  1908,  WITH  RESPECT  TO  THE  EMPLOYMENT  OF  X7NITBD 
STATES  SOLDIERS  DURING  THE  YEAR  1907  WITHIN  OR  NEAR 
THE  NAVAJO  INDIAN  RESERVATION,  ARIZ.,  IN  ARRESTIHa 
BY-A-LIL-LE  AND  OTHER  NAVAJO  INDIANS,  BTO. 


Mat  25,  1908.— Referred  to  the  Committee  on  Indian  Afibdn  and  ordered  to  be 

printed. 


Secbbtabt's  Office, 
Dbpabtmbnt  of  THE  Intebiob, 

WasUnffton,  D.  0.,  May  22, 1908. 
Sib:  By  direction  of  the  President,  I  have  the  honor  to  make  report 
in  response  to  the  f oUowing  resolution  of  the  Senate,  dated  April  25, 
1908. 

Resolved,  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  directed  to  fur- 
nish for  the  information  of  the  Senate  copies  of  all  correspondence  and  other  papers  on 
file  in  his  Department  or  in  the  office  of  the  Commissioner  of  Indian  Affairs  relating  to 
employment  of  United  States  soldiers  during  the  year  nineteen  hundred  and  seven 
within  or  in  the  vicinity  of  the  Navajo  Indian  Keservation,  Arizona,  in  arresting 
By-a-lil-le  and  other  Navajo  Indians,  which  resulted  in  the  killing  by  the  soldiers  or 
others  of  two  Indians  and  the  wounding  of  at  least  one  other  Indian,  and  such  corre- 
spondence and  other  data,  if  any,  as  will  furmsh  the  names  and  the  number  of  Navajo 
and  other  Indians  who  were  imprisoned  at  any  time  within  the  three  years  last  past, 
together  with  the  names  of  those  now  imprisoned,  in  the  Territories  of  New  Mexico 
and  Arizona,  the  charges  against  each  of  said  Indians,  by  whom  made,  by  what  legally 
constituted  court  or  other  proceeding  they  were  adjuaged  guilty  of  the  cname  against 
them,  as  a  result  of  which  the  said  Indians  were  imprisoned,  the  terms  oftheir  sen- 
tences, and  whether  at  hard  labor  or  otherwise. 

The  facts  relating  to  By-a-lil-le  and  certain  other  Navajos  are  as 
follows: 

Mr.  Shelton,  superintendent  of  the  San  Juan  Indian  School,  New 
Mexico,  reported  March  29,  1907,  that  there  was  a  probability  of 
serious  trouble  arising  among  a  settlement  of  Indians  on  a  part  of  tho 
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Navajo  Indian  Reservation  some  40  miles  northwest  of  his  agency 
and  on  the  south  side  of  the  San  Juan  River,  the  settlement  oeing 
xmder  the  leadership  of  By-a-lil-le.  The  situation  became  so  serious 
that  a  special  agent  (R.  S.  Connell)  was  sent  to  the  settlement  to 
make  a  careful  mvestigation  and  report^  which  he  did  on  April  6 
1907.  He  reported  that  By-a-lil-le  and  his  confederates  were  heavily 
armed;  that  they  had  made  threats  to  kill  the  superintendent  and 
his  farmer;  that  they  had  depredated  upon  the  stock  of  the  whites 
bordering  on  the  reservation,  and  done  many  things  which  were 
wrong  and  reprehensible.  The  special  agent  recommended  that 
troops  be  sent  there  to  disarm  the  Indians  and  that  the  ''worst  medi 
cine  men  be  deported." 

The  superintendent  brought  this  matter  to  the  attention  of  the 
Office  agam  on  September  18,  1907,  reconunended  that  at  least  two 
troops  or  cavalry  be  sent  to  that  part  of  the  Navajo  Reservation  where 
By-a-lil-le  and  nis  renegades  gathered,  and  that  he  be  arresed. 

I  presented  the  matter  to  tne  Secretary  of  War  on  October  12, 1907, 
for  an  expression  of  his  views  as  to  the  feasibility  of  stationing  two 
troops  of  cavalry  at  Aneth,  Utah,  in  the  vicinity  of  this  hostile  band  of 
Indians  where  the  presence  of  the  soldiers  would  be  an  object-lesson 
for  them  and  prevent  disturbance. 

The  Acting  Secretary  of  War  directed  the  commanding  general  to 
cause  two  troops  of  cavalry  from  Fort  Wingate,  N.  Mex.,  under  an 
officer  of  expenence  and  §ood  judCTient,  to  move  northward  to  the 
region  indicated.  The  object  of  the  march  was  to  show  ill-disposed 
Indians  that  there  were  troops  within  call  should  thev  for  any  cause 
resort  to  violence.     It  was  hoped  that  no  serious  trouble  would  arise. 

The  soldiers  were  under  the  command  of  Captain  Williard.  He  and 
his  fellow-officers,  after  reaching  the  spot  and  observing  the  situation, 
decided  that  By-a-Iil-le  and  his  men  should  be  arrested  in  order  to 
avoid  a  serious  conflict.  Accordingly  they  made  a  night  march  upon 
him  and  surprised  and  captured  nim  and  his  immediate  followers 
about  daybreak  the  next  morning.  While  their  arrest  was  being  made 
the  troops  were  fired  upon  by  other  Indians  in  the  vicinity.  The 
horse  of  Captain  WilliarcTs  first  sergeant  was  shot.  The  troops  were 
ordered  to  defend  themselves  and  returned  the  fire,  killing  two  Indians 
and  wounding  one,  as  it  appears.  By-a-Iil-le  and  nine  of  his  outlaws 
were  arrested.  One,  Nick  Lee,  was  allowed  to  return  home  after  the 
other  prisoners  had  been  sent  to  Fort  Huachuca,  where  thev  are  now 
confined,  except  one,  named  Melc-yon,  who  has  been  allowecl  to  return 
to  the  southern  part  of  the  Navajo  Reservation  under  the  jurisdiction 
of  the  superintendent  in  charge  of  the  Navajo  Agency  at  Fort  Defiance, 
Ariz. 

Eight  of  the  Navajo  prisoners  are  still  in  prison,  where  they  are  to 
be  confined  for  an  indefinite  period  at  hard  labor.  They  can  be  released 
whenever  it  may  be  deemecf  wise  to  do  so,  each  case  to  be  considered 
on  its  own  merits.  The  time  for  the  release  of  these  prisoners  has 
been  left  to  the  judgment  of  the  War  Department. 

I  attach  copies  of  the  following  letters,  which  give  the  detail  of  these 
facts: 

1.  First  report  of  Superintendent  Shelton  to  the  Commisflioner  of  Indian  Affaire, 
dated  March  29,  1907. 

2.  Report  of  Special  Agent  R.  S.  ConneU  to  the  Commissioner  of  Indian  AJaizB, 
dated  April  6,  1907. 
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8.  Report  of  Superintendent  Shelton  to  the  Commissioner  of  Indian  Affairs,  dated 
Beptembw  18,  1907. 
4.  Letter  from  the  Secretary  of  the  Interior  to  the  Secretary  of  War,  October  12, 1907. 

6.  Letter  from  the  Acting  Secretary  of  War  to  the  Secretsiy  of  the  Interior,  October 
15,  1907. 

0.  Letter  from  the  Acting  Secretary  of  War  to  the  Secretary  of  the  Interior,  October 
23, 1907. 

7.  Telegram  from  Superintendent  Shelton  to  the  Conmiissioner  of  Indian  Affairs, 
October  30,  1907. 

8.  Report  of  Captain  Williard  to  the  Adjutant-General,  October  30, 1907. 

9.  Letter  from  Superintendent  Shelton  to  the  Commissioner  of  Indian  Affairs, 
November  4,  1907. 

10.  Letter  from  the  Secretary  of  the  Interior  to  the  Secretary  of  War,  November  9, 
1907. 

11.  Letter  from  the  Acting  Secretary  of  War  to  the  Secretary  of  the  Interior,  Novem- 
ber 16, 1907. 

12.  Report  from  Superintendent  Shelton  to  the  Commissioner  of  Indian  Affairs, 
November  16,  1907. 

13.  Report  from  Superintendent  Shelton  to  the  Commissioner  of  Indian  Affairs,  No- 
vember 16, 1907. 

14.  Letter  from  the  Secretary  of  the  Interior  to  the  Secretary  of  War,  November  22, 
1907. 

15.  Letter  from  the  Acting  Secretary  of  War  to  the  Secretary  of  the  Interior,  Novem- 
ber 25,  1907. 

16.  Letter  from  the  chief  clerk  of  the  Indian  Office  to  Superintendent  Shelton, 
December  4,  1907. 

17.  Letter  from  the  Acting  Secretary  of  the  Interior  to  the  Secretary  of  War,  Decem- 
ber 14,  1907. 

18.  Letter  from  the  Assistant  Secretary  of  the  Interior  to  the  Secretary  of  War, 
February  1,  1908. 

19.  Letter  from  the  Acting  Commissioner  of  Indian  Affairs  to  the  superintendent 
Navajo  Agency,  Fort  Defiance,  February  5,  1908. 

20.  Letter  n-om  the  superintendent  Navajo  Agency,  Fort  Defiance,  to  the  Com- 
missioner of  Indian  Affairs,  February  24,1908. 

21.  Letter  from  the  Acting  Commissioner  of  Indian  Affairs  to  Superintendent 
Shelton,  March  19,  1908. 

22.  Letter  from  Superintendent  Shelton  to  the  Conmiissioner  of  Indian  Affairs, 
March  28,  1908. 

23.  Letter  from  the  Acting  Commissioner  of  Indian  Affairs  to  the  superintendent 
of  the  Navajo  Agency,  April  8,  1908. 

24.  Letter  from  Superintendent  Harrison,  Navajo  Agency,  Fort  Defiance,  to  the 
Commissioner  of  Indian  Affairs,  May  7,  1908. 

I  call  particular  attention  to  the  reports  of  Superintendent  Shelton 
of  March  29,  1907,  and  Special  Agent  Connell  of  April  6,  1907,  which 
show  very  clearly  the  character  of  these  Indians — that  they  were  out- 
laws who  had  been  committins:  atrocious  crimes  and  were  in  danger 
of  inciting  other  Indians  to  violence.  The  report  of  Captain  Williard. 
under  date  of  October  30,  is  very  explicit,  and  shows  that  he  acted 
with  sound  judgment  and  that  the  troops  under  him  took  no  action 
other  than  that  which  was  proper  and  necessary.  The  letters  from 
February  1  to  March  28  show  the  care  given  the  cases  of  individual 
prisoners  when  the  question  of  their  release  is  under  consideration. 

After  the  arrest  of  these  prisoners  complaint  was  made  by  Rev. 
Howard  R.  Antes,  a  missionary  stationea  at  the  Navajo  Agency, 
making  serious  charges  against  Superintendent  Shelton  and  Captain 
Williard,  alleging  that  the  Indians  were  not  outlaws,  and  that  the  kiU- 
ing  of  some  and  the  arrest  of  others  was  a  gross  outrage.  By  direc- 
tion of  the  President,  Col.  H.  L.  Scott,  of  the  United  States  Army,  an 
officer  recognized  for  his  thorough  knowledge  of  Indian  affairs  and 
Indian  life,  was  directed  to  make  a  most  searchinginvestigation  of  the 
case.  Colonel  Scott  went  to  the  agency,  heard  Reverend  Mr.  Antes 
and  all  witnesses  he  desired  to  present,  and  took  the  testimony  of 
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various  other  persons.  As  a  result,  the  charges  were  absolutely  dis- 
proved, and  Mr.  Antes,  who  made  the  charges,  gave  the  following 
written  statement  to  Colonel  Scott: 

At  the  doBe  of  an  investigation  at  this  place  which  you  have  conducted  for  the  part 
two  davB,  relative  to  the  chazges  contained  in  certain  letters  addressed  to  Senates 
H.  M.  TeUer  during  the  past  several  months  against  Mr.  W.  T.  Shelton,  superintendent 
ol  the  San  Juan  Indian  School,  and  his  farmer,  J.  M.  HoUey,  and  others  both  in  and 
out  of  the  Government  service  here  and  at  Washington,  D.  G.,  and  Capt.  H.  O.  Wil- 
liard,  Fifth  Oavahy,  U.  S.  Army,  and  his  troop,  on  the  mominc  of  October  28,  1907, 
when  certain  Navajo  Indians  were  kiUed  and  others  arrested,  I  nave  learned  that  the 
information  upon  which  such  charges  were  made  was  and  is  unreliable  and  untrue. 
Believing,  th^efore,  that  my  charges  were  unwarrantable,  I  therefore  retract  them  and 
extend  an  apolc^  to  everybodv  concerned.  I  do  this  of  my  own  free  will  and  accord, 
without  suggestion  or  pressure  from  anyone. 

Mr.  Antes  further  sent  to  the  editor  of  the  Evening  Post,  the  paper 
which  had  originally  published  the  charges,  a  letter  of  which  the 
following  is  a  copy. 

Anbth,  Utah,  AprU  f5, 1908. 
EnnoB  OF  Denver  Post: 

During  the  month  of  November,  1907,  you  published  a  letter  signed  by  myself  in 
which  I  made  certain  charges  against  W.  T.  Shelton,  superintendent  of  Ssm  Juan 
Indian  School,  and  his  farmer,  J.  M.  Holley,  and  Captain  Williard,  of  the  United  States 
Army,  and  his  troop,  relating  to  an  occurrance  on  October  28, 1907,  at  Aneth,  Utah,  in 
which  two  Navajo  indiaus  were  killed  and  nine  others  arrested  and  imprisoned.  I 
have  now  come  to  believe  that  the  information  upon  which  I  based  those  charges  was 
unreliable  and  untrue.  Believing,  therefore,  that  my  charges  were  unwarrantable,  I 
therefore  retract  them,  and  extend  an  apology  to  everybody  concerned,  with  a  request 
to  you  that  you  give  this  letter  the  same  publicity  that  my  former  letter  had. 
Very  respectfully,  yours, 

Howard  R.  Antes. 

It  is  not  deemed  necessary  to  transmit  to  the  Senate  the  voluminous 
report  of  the  testimony  taken  by  Colonel  Scott,  for  the  action  of  Mr. 
Antes  in  thus  withdrawing  his  charges  and  acknowledging  them 
to  have  been  untrue,  shows  the  thoroughness  and  fairness  of  Colonel 
Scott's  investigation. 

Within  the  three  years  last  past  there  have  been  three  groups  of 
Navajo  and  other  Indians  imprisoned  (1)  the  Chin  Lee  group,  (2)  the 
Oraibi  group,  and  (3)  the  San  Juan  or  By-a-Ul-le  group. 

Of  the  Chin  Lee  group  seven  Indians  were  arrested  m  December, 
1905,  and  taken  to  Alcatrez  Island,  in  San  Francisco  Harbor;  they 
were  afterw^ards  in  the  summer  of  1906  transferred  to  Fort  Huachuca, 
Ariz.     Their  names  are  as  follows: 

Denct  Lakai  1 

rp    1    5^  V, :  —  I 

Glahdv  [Sentenced  for  two  years;  hard  labor. 

Do-Yal-Ke     J 

Winfilow         ] 

Tsosa  Begay  [Sentenced  for  one  year;  hard  labor. 

Ush  Tilly       J 

These  have  all  been  released  and  allowed  to  return  to  the  Navajo 
reservation. 

The  charges  made  by  Superintendent  Perry  against  these  seven 
IiKJians  were  that  they  formed  part  of  a  gang  of  disreputable  and 
vicious  Navajoes  who  captured  him  and  by  threat  forced  him  to 
pardon  one  of  their  number  who  had  committed  rape;  that  one  of 
them  had  resisted  arrest;  and  that  they  were  hkely  to  make  more 
trouble  at  a  dance  soon  to  be  held. 
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The  Commissioner  reported  the  matter  to  the  Department  in  his 
letter  of  December  13,  1905,  recommending  that  these  Indians  be 
ti^en  by  the  military  authorities  to  Alcatraz  Island  and  punished  by 
confinement  at  hard  labor.  This  recommendation  was  adopted  by 
the  Department.  The  whole  matter  is  fully  set  forth  in  the  Conmiis- 
sioners  report  for  1906,  pages  121  to  124,  and  report  of  1907,  pages  91 
and  92.     There  were  no  court  proceeding. 

Of  the  Oraibi  group  18  Indians  of  the  following  names  were  handled, 
in  October,  1906,  as  follows: 


HOPIB. 

Ta-wa-hong-ni-wa,      ^Temporarily  incarcerated,  then  released  and  banldied 

Yu-ke-o-ma,  i    from  the  reservation. 

Lo-mi-ee-ti-wa,  ^ 

Quo-ya-ho-es-ni-wa, 

Ta-lash-wong-e-ni-wa, 

Ta-lash-mon^-e-wa, 

Kooch-ven-ti-wa, 

Ta-lang-ai-ni-wa, 

Ka-qua-let8-ti-wa, 

Ma-ea-hong-ie, 

Na-qua-wey-ma, 

Jas-wis, 

BHIMOPOVIB. 

Goeh-hong-wa, 
Fa-cush-ia,  alias 

Fa-la- wis-si-o-ma, 
Lo-ma-wi-na, 
0-ma-na-qua 

( Se-cia-emp-ti- wa) , 
Bo-shi-ma 

( Lo-lo-ma-i-o-ma) 
Yo-yo-wy-ti-wa. 

Seventy-three  others  (names  not  furnished  the  Office)  were  put  at 
hard  labor  on  the  reservation  roads  for  ninety  days. 

Eleven  were  also  arrested  and  confined  at  Fort  Huachuca  pending 
arrangements  for  their  transfer  to  a  nonreservation  school.  They 
chose  Carlisle  and  were  sent  there  as  soon  as  arrangements  could  be 
made  in  January ,  1907.    Their  names  are  as  follows: 


Imprisoned  at  hard  labor  for  from  one  to  three  yean* 


f  Arrested^  but  not  removed  to  the  prison  on  account  of  hie 
\    infirmity. 


Imprisoned  at  hard  labor  for  from  one  to  three  yeazs. 


HOFIS. 

Tay-ay-va. 

Kat-ka. 
Na-hong-a-va. 
Kooch-hoi-u-ma. 
Fon-ya-quap-ti-wa. 


BHDCOPOyiB. 


Jos-hong-a-wa  or  Joe-wy-ti  wa. 
Ho-mi-quap-ti-wa. 
Homi-es-vi  (Joshua). 
Te-wan-i-i-ma. 

Ta-la-emi>-ti-wa  (Washington). 
Ho-ma-leps-ti-wa  (Archie). 


After  the  release  and  banishment  of  the  two  chiefis,  Ta-wa-hong-ni- 
wa  and  Yu-ke-o-ma,  and  excluding  Jas-wis,  and  the  11  transferred  to 
Carlisle,  9  Hopis  and  6  Shimopovis  remained  at  Fort  Huachuca. 
Thev  have  all  now  been  released. 

The  charges  against  these  Indians  are  fully  set  forth  in  the  Com- 
missioner's report  for  1906,  pages  124  to  131,  and  for  1907,  pages  84 
to  91.  The  Conmiissioner  nimself  was  personally  well  acquainted 
with  the  situation,  and  this  knowledge,  together  with  the  reports  of 


All  at  hard  labor. 
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Superintendants  Murphy  and  Lemmon  and  Supervisor  Peny,  consti- 
tute the  "charges."  The  main  offenses  were  defiance  of  the  Govern- 
ment, internal  dissensions  and  rioting,  habitual  trouble  making,  and 
obstruction  of  the  education  of  the  chfldren.  The  two  chiefs,  together 
with  27  of  the  most  conspicuous  mischief-makers,  including  12  Shi- 
mopovis,  were  placed  under  guard  and  taken  to  Keams  Canon.  There 
theu*  cases  were  individually  considered  by  the  supervisor.  Superin- 
tendent Lemmon,  and  the  miUtary  authorities.  There  were  no  court 
proceedin2:s. 

Of  the  San  Juan  group  10  Indians  were  arrested  in  the  fall  of  1907 
by  the  troops  and  brought  toFort  Wingate  to  be  sent  to  FortHuachuca 
Ariz.    Their  names  are  as  follows: 

By-a-lil-le. 

PoUy. 

Sis-co. 

Ho8teen-et-80,  an  old  man;  was  released  at  Wingate. 

By-a-lil-le-be-tah,  sr. 

At-city. 

Bis-cla-e. 

Tha-el-chee-nah-ki-be-ga. 

Giz-e-don-be-ga. 

Mele-yon. 

One  of  these,  named  Nick  Lee  (presumably  the  English  name  of 
Hosteen-et-so,  out  the  record  does  not  state),  was  released  and  sent 
home  before  reaching  Fort  Huachuca.  Another,  Mele-yon,  has 
since  been  released  and  sent  to  the  southern  part  of  the  Navajo 
Indian  Reservation,  under  the  jurisdiction  of  the  superintendent 
of  the  Navajo  Agency.  Eight,  as  checked  on  the  above  list,  are  now 
imprisoned  at  Fort  Huachuca. 

The  charges,  made  by  Superintendent  Shelton  and  Special  Agent 
Connell,  included  general  lawlessness  and  hostility  toward  the  Gov- 
ernment, intimidation  of  other  Indians  who  were  trying  to  work, 
rape,  depredations  on  property,  and  specific  threats  to  kill  Superin- 
tendent Shelton,  of  the  San  Juan  Indian  School,  and  one  of  his  farmers. 

These  Indians  were  adjudojed  guilty  by  the  Office  and  the  Depart- 
ment and  are  to  be  confmed  for  an  indefinite  period  at  hard  labor. 
There  wore  no  court  proceedings.  They  are  to  oe  released  whenever 
it  may  be  deemed  wise  by  the  \Var  Department  to  do  so.  Each  case 
will  be  considered  on  its  own  merits,  and  in  accordance  with  the  con- 
duct of  the  prisoner  during  confinement  and  his  promise  of  good 
behavior  after  his  return  home. 

As  will  be  seen  from  the  above  report,  the  Indians  therein  referred 
to  were  arrested  because  they  were  disturbing  the  peace  of  the  com- 
munities, and  the  action  of  this  Department  and  the  War  Depart- 
ment in  dealing  with  such  cases  is  in  accordance  with  long-established 
usage  and  has  boon  shown  to  be  the  only  efi'ective  method  of  sup- 

Eressing   lawlessness   and    the   commission   of   acts   of   violence    by 
adians  of  the  character  reported  upon. 
Kcspectfully, 

James  Rudolph  Garfield, 

Secretary. 
The  President  of  the  Senate. 
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San  Juan  School, 
SMprocky  N.  Mex.,  March  S9,  1907. 

Sir:  I  have  the  honor  to  report  to  your  Office  that  there  is  a  possibility  of  serious 
trouble  arising  on  a  certain  part  of  this  reservation. 

There  is  a  settlement  of  Indians,  some  40  miles  northwest  of  this  agency  on  the 
south  side  of  the  San  Juan  River  in  Utah,  who  are  imder  the  leadership  and  influ- 
ence of  an  Indian  by  the  name  of  By-a-lil-le.  This  man's  influence  has  been  bad 
all  along,  but  I  and  the  feumer,  who  is  located  in  that  country,  have  hoped  to  be  able 
to  overcome  his  influence  and  to  gain  his  confidence  and  to  get  him  to  exert  his  ener- 
gies for  the  good,  but  so  far  have  oeen  unable  to  do  this. 

Mr.  James  M.  Holley,  the  farmer  located  at  Aneth,  Utah,  is  a  conservative,  level- 
headed man,  and  he  has  the  confidence  and  respect  of  all  of  the  better  class  of 
Indians,  and  until  recently  he  has  been  able  to  get  along  fairly  well  with  this  man 
By-a-lil-le  and  his  clan. 

We  have  discouraged  the  Indians  from  selling  their  breeding  sheep  to  unscrupulous 
traders  and  have  advised  them  to  hold  their  young  she  sheep  and  build  up  their 
flocks,  and  when  they  had  a  surplus  of  sheep  to  sell  they  should  sell  their  old  ewes 
and  wethers.  The  Indians  on  all  other  parts  of  the  reservation  and  the  better  class  of 
Indians  in  this  section  have  appreciated  this  advice  and  have  profited  by  it. 

This  man  By-a-lil-le  became  very  angry  because  the  farmer  advised  the  Indians  in 
this  matter;  he  and  his  followers  went  to  the  trader,  who  lives  off  the  reservation  and 
in  Colorado,  and  this  trader  advised  them  to  do  as  they  pleased;  that  this  was  a  free 
country,  and  that  neither  the  Government  nor  the  Government's  agents  had  anything 
to  do  with  them  or  their  sheep.  The  Indians  claim  that  the  trader  told  them  that 
Mr.  Holley  (the  additional  farmer)  nor  I  had  any  communication  with  Washin^n, 
and  that  our  letters  and  reports  did  not  ^et  any  farther  than  Durango.  In  this,  of 
course,  the  trader  is  to  blame,  as  the  Indians  are  very  ignorant  and  are  glad  to  take 
advantage  of  anything  that  he  might  say  that  would  increase  their  discontentedness. 

We  have  endeavored  to  break  up  a  number  of  the  most  vicious  of  the  Indian  customs — 
that  of  rape,  which  has  been  very  common  on  this  reservation;  the  custom  of  a  man 
taking  a  widow  for  a  wife  who  has  one  or  more  young  daughters,  and  as  they  become 
12  or  13  years  old  taking  them  for  a  second  or  third  wife;  selling  their  girls,  for  horses 
and  sheep,  to  old  men  for  their  second  and  third  wives.  In  all  these  matters  we  have 
been  very  cautious  and  have  tried  to  explain  clearly  where  these  things  were  wrong, 
and,  with  the  exception  of  the  most  ignorant  and  backward  Indians  in  these  isolated 
portions  of  the  reservation,  we  have  been  able  to  overcome  a  great  many  of  these  evils. 
The  Indians  in  the  settlement  referred  to,  another  settlement  south  of  Bluff  City, 
Utah,  and  another  in  the  Black  Mountain  section  refused  to  take  any  advice  or  to  make 
any  change  in  their  customs.  They  are  now  finding  fault  with  the  Indians  who  are 
trying  to  improve  their  conditions,  and  by  threats  ana  intimidation  are  trying  to  enlist 
their  support  in  defying  the  Government  or  any  of  its  influences.  They  have  pur- 
chased arms  and  ammunition  and  are  threatening  to  kill  the  farmer,  myself,  the  police- 
men, or  anyone  else  that  interferes  with  them  in  any  way. 

These  Indians  heard  a  few  days  ago  tliat  some  of  the  head  men  from  other  sections 
were  to  be  at  the  farmer's  station  to  solicit  children  for  the  school;  they  immediately 
armed  thempelves  heavily  and  went  to  the  farmer's  station,  expectmg  to  have  a 
fight,  and  said  they  woula  all  figlit  before  they  would  let  any  of  their  children  go  to 
scliool.  Up  to  that  time  no  one  had  canvassed  their  section  for  children  and  had 
said  nothing  to  them  about  school.  In  the  settlement  near  the  farmer's  place,  14 
children  were  ready  to  come  to  this  school  when  it  was  open  for  pupils,  and  through 
the  influence  of  By-a-lil-le  and  his  followers  all  but  4  of  these  children  left  the  settle- 
ment before  the  time  set  to  start  for  the  school  and  did  not  come.  One  of  my  police- 
men was  in  this  section  and  heard  that  these  Indians  were  in  an  ugly  mood,  and  he 
went  to  their  camp  and  tried  to  reason  with  them;  he  told  them  that  they  were 
opposing  the  best  friend  they  had;  that  the  Government  was  protecting  their  interests, 
and  that  they  should  not  rebel  without  good  cause.  The  pohceman  says  that  instead 
of  listening  to  his  advice,  that  they  treated  him  very  disrespectfully  and  that  they 
became  very  anery  and  told  him  that  they  did  not  want  anything  to  do  with  the  Gov- 
ernment; that  they  were  going  to  do  as  they  pleased.  In  order  to  avoid  any  serious 
clash  with  these  Indians,  I  sent  for  one  of  the  most  influential  Indians  on  the  reserva- 
tion, a  man  known  as  the  Sand  Painter,  and  he  has  heretofore  had  the  confidence  of 
the  Indians  here  referred  to,  and  I  had  a  long  talk  with  him  and  explained  to  him  the 
foolishness  of  these  people  in  taking  the  stand  they  have  and  I  requested  him  to  go 
down  and  try  and  explain  to  them  that  they  were  wrong.  He  went  and  talked  and 
plead  with  them  for  one  day  and  night  without  results;  they  told  him  they  were  not 
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taking  the  advice  of  anyone;  that  the  ''agent,  the  head  men,  and  the  Government  had 
better  not  stick  their  noees  in."  He  states  that  there  are  15  bad  men  in  this  set- 
tlement and  that  they  had  50  more  who  would  stand  by  them.  The  Sand  Painter 
advised  me  not  to  go  down  to  that  place,  saying  that  if  I  did  I  would  certainly  be 
killed.  These  troublesome  Indians  Delon^  to  the  same  clan  as  thoee  who  had  troaUe 
with  Sui>erintendent  Fenry  at  Chin  Lee. 

I  have  talked  with  Indians  in  this  section  and  thoee  living  in  the  Carriso  Mountains, 
and  they  all  said  that  the  Government  should  take  a  hold  of  this  man  By-a-lil-le  ana 
his  followers  and  teach  them  that  they  are  living  in  a  law-abiding  country.  Some  of 
the  better  class  of  Indians  living  near  By-a-lil-le's  settlement  have  requested  the 
fanner  to  secure  arms  for  them,  saying  that  thev  would  deal  with  these  Indians  if  the 
Government  would  furnish  them  with  arms  and  ammunition.  I  merely  mention  ^is 
to  ^ow  the  feeling  that  exists  between  the  two  classes,  the  progressive  and  the  un|xo- 
gressive.  I  have  always  felt,  since  taking  charge  of  this  reservation,  that  something 
more  than  kind  talk  and  persuasion  would  have  to  be  used  with  the  people  in  the 
section  referred  to,  and  I  nave  tried  in  ever^r  way  possible  to  avoid  a  claw  or  any 
thing  that  would  annoy  ^our  Office  or  cause  friction  of  any  kind. 

This  man  By-a-lil-le  is  a  medicine  man  and  is  known  as  the  "Rainmaker;"  the 
Indians  believe  that  he  can  make  it  rain  at  will,  and  he  has  been  making  them  believe 
that  he  is  keeping  rain  from  coming  because  so  many  of  them  are  listening  to  the 
Government's  advice  and  trying  to  pattern  after  the  white  people.  When  theae 
arguments  fail  to  have  the  desir^  effect,  he  threatens  to  kill  tnose  who  oppose  him 
and  his  followers,  and  by  threats  and  coercion  he  has  enlisted  a  number  on  his  eide 
who  are  not  in  sympathy  with  his  movements. 

In  asking  the  i>ohceman  and  other  Indians  what  foult  he  had  to  find  with  me  and 
the  Government,  he  stated  that  I  advised  the  Indians  to  not  sell  their  sheep;  that  I 
had  scolded  them  for  raping  young  girls;  that  I  had  objected  to  their  selling  young 

S'rls  to  old  men  for  wives;  that  I  would  not  allow  men  to  marry  two  or  three  wives. 
e  is  particularly  angry  because  I  had  arrested  and  brought  to  the  agency  a  demented 
Piute  Indian. 

In  a  personal  communication  addressed  to  you  at  Santa  Fe,  N.  Mex.,  on  the  5th  of 
last  June,  I  referred  to  a  large  number  of  Indians,  mostly  renes^ade  Navajos,  Utes, 
and  Piutes,  located  between  me  San  Juan  and  Colorado  rivers,  all  the  way  from  Bluff 
City,  Utah,  to  the  junction  of  these  rivers;  that  these  Indians,  together  with  a  large 
number  of  Navajo  Indians  north  of  the  Moqui  Keser\'ation  line,  and  even  east  of  the 
section  named,  get  but  very  little  attention  from  any  source  and  are  practically  run- 
ning wild  and  without  restraint. 

While  these  Indians  that  are  causing  the  diFturbance  now  are  not  the  identical 
Indians  referred  to  in  my  letter,  they  belong  to  tho  stuiie  clan  or  class  of  Indians,  and 
are  all  in  sympathy  with  each  other  and  are  strictly  opposed  to  any  interference  from 
any  source. 

It  would  be  unwise  and  foolinh  for  mo  to  scuvl  my  i^olice  force,  numbering  eight  men, 
into  thLs  section  to  undertake  to  straighten  those  people  out.  Even  if  they  had  the 
nerve  and  courage  to  go,  they  would  be  shot  to  pieces  before  they  would  have  time 
to  make  any  showing. 

The  Piutes  referred  to  have  never  had  an  agent  and  have  never  been  under  any 
supervision;  they  live  on  the  western  border  of  this  reservation,  and  will  join  with  the 
lower  classes  of  Navajos  in  committing  depredations  and  in  making  any  trouble  that  is 
started. 

I  am  going  to  start  to-morrow  morning  on  a  trip  through  this  section  referred  to,  in 
order  to  investigate  thoroughly  the  conditions  there  and,  if  possible,  adjust  matten  to 
the  satisfaction  of  all  concerned. 

Special  Agent  Connell  arrived  here  yesterday,  and  I  have  requested  him  to  take 
this  trip  with  me,  and  ho  has  consented  to  do  so.  I  make  this  report  before  starting  in 
order  to  inform  your  Olhce  of  the  situation  as  I  see  it  from  here;  that  in  case  any 
trouble  arises  on  the  trip,  you  may  know  that  I  did  not  go  into  it  hastily  and  rashly. 

While  Inspector  McLaughlin  was  here  on  special  business  Farmer  Holley  was  at  the 
school  and  mentioned  something  of  the  trouble  that  was  brewing  at  that  time;  but 
the  inspector,  being  on  8j)ecial  business,  had  not  the  time  to  go  to  the  vicinity  and  did 
not  get  the  details  of  this  matter.  I  was  hoping  at  the  same  time  to  be  able  to  overcome 
the  trouble  that  then  existed,  but  which.  I  am  sorry  to  say,  is  no  better  and  is  even 
getting  worse,  and  I  regret  to  say  that  some  steps  must  be  taken  without  delay  to 
settle  It. 

Very  respectfully,  Wm.  T.  Shki/ton, 

Superinlendent  and  Special  DUhurnng  AgenL 

CoMMisaioNER  OF  Indian  Afpairs, 

Washington,  D.  C\ 
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San  Juan  ScHbOL, 
Shiprocky  N.  Mex.,  April  6, 1907, 

Sir:  I  have  the  honor  to  request  your  Office  to  refer  to  Superintendent  Shelton'f 
letter  of  March  29,  1907,  in  which  he  states  that  By-lil-le  and  his  band  are  hostile, 
threatening  to  kill  him  and  his  fanner,  etc. 

Upon  careful  inquiry  among  many  of  the  different  bands  of  Indians  and  a  trip 
through  this  section,  I  found  wnat  Superintendent  Shelton  says  is  true. 

This  man  By-lil-le  has,  with  a  heavily  armed  band  of  over  30  bucks,  gone  to  the 
Indians  in  the  outlying  districts  and  threatened  to  exterminate  them  if  they  sent  any 
children  to  school  or  took  up  the  white  man's  ways;  the  more  ignorant  he  has  threat- 
ened with  his  power  as  a  big  medicine  man  to  bring  all  kmds  of  disaster  upon 
them.  He  repeatedly  told  the  Indians  in  public  talks  that  he  woiild  kill  Suf)erin- 
tendent  Shelton  or  any  other  white  man  that  dared  to  approach  him,  and  that  if  the 
soldiers  came  he  would  have  the  lightning  strike  them  dead. 

Superintendent  Shelton  and  I  decided  that  the  best  way  to  keep  By-lil-le*s  power 
from  spreading  was  to  call  his  bluff,  so  we  went,  without  any  police  or  escort,  right 
down  mto  his  stronghold  and  met  him  and  his  band  of  36  warriors.  Superintendent 
Shelton  was  most  tactful  in  his  talk,  showing  the  Indians  that  he  was  their  friend; 
fortxmately  Mr.  Shelton  and  the  agency  doctor  had  at  one  time  cured  the  mother  of  one 
<rf  By-lil-le's  warriors,  who  had  a  boil  on  her  neck,  and  who  was  under  By-lil-le*s  treat- 
ment until  she  got  maggots  into  her  head  and  face  and  was  a  terrible  si^ht  even  to  the  In- 
dians. This  Indian  was  the  Erst  to  take  oiu*  side,  and  Shelton,  recognizing  another  Indian 
whom  he  had  helped,  got  them  over  and  called  all  the  Indians'  attention  to  the  improve- 
ments on  the  roads,  etc.,  etc.,  that  he  had  made.  Working  along  this  line  we  got  the 
band  divided,  and  finally  By-lil-le  had  only  three  left  on  his  side,  and  then  I  went  after 
Bv-Iil-le  rough;  told  him  he  was  sick  in  the  head  and  proved  it  to  the  other  Indians. 
The  sweat  just  rolled  off  his  face,  and  I  thought  possibly  ne  would  try  a  gun  play,  but  he 
stood  the  ^th  as  long  as  he  could  and  then  ne  went  on  with  only  two  mends  following 
him  and  the  rest  of  the  Indians  giving  him  the  laugh;  then  we  had  a  horse  race,  and  the 
Indians  left  with  a  different  feeling  toward  the  Grovemment  and  the  Government's 
officials. 

By-lil-le'B  power  is  gone  for  the  present  at  least,  for  Indians  despise  a  leader  who  does 
not  make  his  threats  good;,  but  By-lil-le  and  his  tyjpe  are  a  dangerous  lot,  if  they  can 
get  a  following.  He  is  on  the  edge  of  the  worst  district  of  broncho  Indians  in  the  SJbuth- 
west.  There  is  a  bunch  of  between  600  and  800  Indians  in  the  wilds  of  the  Black  Moun- 
tains, that  are  the  original  band  and  its  offspringthat  the  soldiers  could  not  capture  the 
time  they  took  the  Navahos  to  Fort  Sumner.  These  Indians  never  have  ana  say  they 
never  will  recognize  any  Government  control.  Agent  Hazelet  sent  word  that  he 
wanted  to  go  up  into  the  Black  Mountains  and  have  a  friendly  council  with  them.  He 
was  met  on  the  edge  of  their  country  by  warriors  and  told  to  go  back,  that  if  he  came 
further  he  would  be  ambushed,  and  he  knew  them  well  enough  to  realize  they  would 
do  it,  so  he  gave  up  his  trip.  The  progressive  friendly  Navahos  are  afraid  to  go  into 
this  section. 

There  are  about  100  Piutes  and  renegades  back  in  the  breaks  of  the  San  Juan  and 
Colorado  rivers.  There  are  probably  another  hundred  renegade  Utes  in  that  section, 
and  all  the  Navahos  who  commit  crimes  or  who  can  not  endure  the  restraints  of  civiliza- 
tion go  back  and  join  these  outlaws. 

Probably  as  long  as  the  Government  is  slack  with  these  Indians  and  it  does  not 
interfere  with  their  raping,  steeJing,  and  depredations  upon  the  friendly  Indians 
there  will  be  no  open  hostilities.  The  good  Navajos  and  the  Mormons  arc  the  ones  who 
are  suffering  from  these  renegades  and  outlaws.  These  Indians  live  off  of  depredations 
committed  on  the  Mormons'  and  better  Indians'  stock,  who  are  afraid  to  resist  them. 
Even  in  the  Mormon  towns  tiiey  take  their  insults.  As  an  illustration,  I  saw,  in  the 
town  of  Bluff,  in  the  cooperative  Mormon  trading  store,  twelve  Piutes  come  into  tlie 
store;  one  deliberately  shot  an  arrow  down  into  the  middle  of  the  floor;  all  had  pistols, 
belts,  and  cartridges  upon  them,  and  rifles  on  their  saddles.  One  fellow  amused  the 
others  by  hacking  the  store  counter  with  a  big  knife  and  the  storekeeper  was  afraid 
to  object.  The  Mormons  say  that  it  is  easier  to  feed  them  and  tolerate  them  than  to 
fight  them.  I  do  not  care  about  the  Mormons,  but  the  trouble  is  that  this  kind  of  a 
thing  will  grow;  renegades  and  lawless  Indians  all  over  the  Southwest  will  drift  into 
such  a  section  and  join  the  outlaws. 

The  country  is  ideal  for  renegade  Indians  to  operate  in.  It  is  the  roughest  country 
the  devil  ever  made;  all  broken  up  by  fissures,  canyons,  and  precipices;  a  country 
honeycombed  wiUi  caves  in  whose  depths  there  are  often  living  springs;  a  country 
where  ledges  protrude  over  Uie  trails,  giving  the  followed  a  chance  to  exterminate 
their  followers.  Why,  a  dozen  cow  punchers,  with  chuck  enough  cached  out  and 
cartridges  enough,  could  whip  the  whole  United  States  Army  down  there,  and  these 
renegades  are  not  very  slow  in  a  fight  themselves. 
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The  Navajos,  Piutes,  and  Apaches  are  of  a  different  nature  than  the  Piieblos  and 
such  Indians  as  the  Moquis.  When  a  Chihuahua  bull  gets  stubborn  and  will  not  come 
the  way  you  want  him  to,  look  out,  for  if  you  are  not  on  a  quick  cow  nony  both  you 
and  the  ponv  are  liable  to  come  to  sudden  grief;  but,  if  a  shorthorn  bull  gets  stubbiom 
he  sulks  ana  stands  his  ground.  There  is  just  as  much  difference  between  the  above 
breeds  of  Indians  as  between  the  above  breeds  of  cattle.  The  Navajo  or  Apache  is  a 
fighter;  the  Moqui  a  good-natured,  polite,  but  stubborn  burro.  I  merely  mention 
tms  because  you  have  got  to  fight  one  from  the  start  and  keep  fighting  to  the  finish  to 
eet  him  where  he  should  be,  wnere  you  can  not  arouse  the  other  to  fight;  he  will  just 
balk  until  you  throw  him  and  drag  lum  to  where  he  should  be. 

If  these  renegades  could  be  disarmed  and  their  children  compelled  to  go  to  school, 
it  would  be  no  more  than  what  should  be  done  for  their  children,  the  settlers,  and  the 
neighboring  good  Indians. 

It  would  not  be  possible  to  put  all  of  their  children  in  school  at  once,  as  the  Grovem- 
ment  has  not  the  school  capacity;  but  all  between  10  and  15  vears  old  should  be  sent 
before  they  become  too  old  to  learn.  Of  course  they  would  hide  the  children  and  their 
arms  if  the  soldiers  should  round  them  up,  but  several  campaigns  would  ^t  most  of 
them.  Also  the  head  medicine  men  and  the  most  lawless  leaders  should  be  sent  off 
for  several  years  where  they  would  have  to  learn  what  work  was. 

I  realize  how  difficult  it  would  be  for  the  Office  to  carry  out  such  a  recommendation. 

First.  A  lot  of  eastern  people  would  conmience  to  kick  about  the  noble  red  men 
being  abused.  I  wonder  why  the  East  did  not  appreciate  it  at  the  time  of  the  Chicago 
anarchist  trouble;  the  fact  that  these  Indians  dia  not  get  up  a  white  man's  protective 
society  and  send  a  representative,  as  an  agent  of  the  white  man's  rights  association, 
on  to  Dutt  into  the  eastern  people's  business.  When  will  the  East  get  over  the  erro- 
neous idea  that  all  red  men  are  noble?  There  are  red  liars,  red  tramps,  red  thieves, 
red  hypocrites,  and  red  anarchists,  just  the  same  as  white  ones;  but  that  does  not 
mean  tnat  there  are  not  just  as  big  a  per  cent  of  good  Indians  as  there  are  white  people; 
in  fact,  not  near  as  lai^e  a  per  cent  of  white  people  would  be  law-abiding  where  a  city 
under  as  little  restraint  of  law  and  pimislmient  for  disobedience  of  law  as  are  these 
•outhwestem  Indians.  A  eood  old  New  Englander  will  get  righteously  indignant 
because  a  bad  Indian  is  taken  away  from  his  reservation  where  he  is  spoiling  other 
Indians,  and  then  go  right  out  and  pick  a  rotten  apple  out  of  a  barrel  to  Keep  it 
from  spoiling  the  rest.  A  conscientious  New  Yorker  will  talk  compulsory  education 
for  New  York  and  at  the  same  time  think  the  Moqui  is  ill-treated  because  the  Gov- 
ernment is  trying  to  give  the  Moqui  child  a  white  child's  show.  A  Chica^oan  is  in 
for  hanging  the  anarchists,  but  he  would  be  wrathy  were  an  Indian  Commissioner  to 
suggest  the  Indian  anarchist;  the  murderer  of  not  hardy  police,  but  helpless  sick 
women  and  children;  the  Indian  medicine  man  should  be  deported.  The  bad  Indian 
is  given  more  than  a  white  man's  show,  and  consequently  the  good  Indian  not  a 
white  man's  show.  The  medicine  man  and  the  lawless  Indians  who  live  oil  the 
superstitions  of  the  ignorant  or  the  helplessness  of  the  unprotected,  should  be  deported 
from  all  these  southwestern  reserxations  and  put  where  they  would  have  to  work. 

This  would  cause  much  campaigning  of  the  Army.  Army  officers  would  naturally 
try  to  side  step  this  kind  of  work,  for  Indian  campaigns  are  no  longer  attractive  to 
the  soldier;  there  is  not  the  chance  of  a  glorious  fight  against  odds,  by  which  they 
would  gain  fame  and  promotion.  It  is  now  more  of  a  long  drawn  out  campaign  of 
irksome  police,  rather  than  soldier  duty;  not  a  battle,  but  an  arrest.  Yet  the  War 
Department  should  do  this  kind  of  work,  for  it  would  not  pay  the  Interior  Depart- 
ment to  keep  up  sufficient  police  for  sucrh  work.  Besides  the  Indians  were  taught 
to  fear  tlie  soldier,  by  such  generals  as  Crook,  and  that  fear  enables  the  Army  to  do 
sucli  work  much  easier  than  civilians  or  Indian  police. 

I  would  respectfully  recommend  tliat  as  soon  as  practicable  troops  be  ordered  to 
disarm  all  Indians  who  have  guns  without  license  to  nave  same;  that  the  worst  medi- 
cine men  be  deported,  and  that  cliildren  of  renegade  Indians  a  number  not  to  exceed 
the  capacity  of  Government  scliools.  in  a  climate  similar  to  the  climate  in  which  the 
children  are  a<^'customed,  V)e  sent  to  s<}iool.  ])reference  being  given  to  children  between 
10  and  IG  years  old.  or  14-year-old  limit,  if  girls. 

Very  reppr^fi;, illy,      '  R.  .S.   Conn-rll, 

Sprclal  bidian  Agent, 

Com  MISSION  Ku  of  I\i>ian'  Affairs, 

Wash  ivff ton.  D.  C. 


San  Juan  School, 
ShiprocJc,  iV.  Mfx.,  Septemher  18,  1907, 


Sir:  I  have  the  honor  to  refer  you  to  my  rejK»rt  of  March  29,  in  which  I  said  that 
there  was  a  probability  of  serious'trouble  arising  on  a  certain  part  of  this  reservation. 
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I  staled  that  there  was  a  settlement  of  Indians  some  40  miles  northwest  of  this  agency 
on  the  south  side  of  the  San  Juan  River,  in  Utah,  who  are  under  the  l^idership  and 
influence  of  an  Indian  by  the  name  of  By-a-M-le.  I  referred  to  this  man  stirring  up 
trouble  and  causing  discontent  among  other  Indians,  and  stated  that  they  had  purchased 
anns  and  ammunition,  and  were  threatening  to  kill  the  far.nor,  myself,  and  tne  police- 
man, or  anyone  else  that  tried  to  interfere  with  them  in  any  way.  I  stated  that  I  was 
going  to  start  on  a  trip  to  the  section  referred  to  in  order  to'  investigate  thoroughly  the 
conditions  there,  and  if  possible  to  adjust  matters  to  the  satisfaction  of  all  concerned; 
that  Special  Agent  Gonnell  was  here,  and  had  consented  to  take  this  trip  with  me.  We 
made  the  trip,  and  on  our  return  the  special  agent  made  a  report  to  ^rour  office  relative 
to  this  matter.  I  would  request  that  you  read  his  report  in  connection  with  this  com- 
munication. 

I  have  delayed  reporting  on  this  trip  in  order  to  see  what  might  develop  after  our 
visit.  After  some  difficulty  we  had  an  interview  with  By-a-lil-le  and  his  followers 
which  was  at  that  time  fairly  satisfstctory.  As  I  expected,  me  Indians  met  us  without 
anns  and  were  friendly  in  their  conversation ;  at  the  same  time,  with  my  limited 
knowledge  of  the  Indian  language,  I  could  tell  that  the  more  conservative  men  in  the 
crowd  were  urging  By-a-lil-le  and  his  lieutenants  to  say  nothing  that  would  load  me  to 
believe  that  they  were  not  friendly.  Before  the  meeting  was  over  By-a-lil-le  with  a 
few  others  left  unceremoniously,  while  the  majority  of  tlie  crowd  remained  and  IMU^ 
ticipated  in  a  horse  race.  I  felt  at  the  time  of  leaving  this  section  that  my  talk  with 
the  Indians  had  not  had  the  desired  effect. 

Soon  after  my  return  home  a  number  of  the  better  class  of  Indians  from  different 
parts  of  the  reservation  informed  me  that  By-a-lil-le  was  still  stirring  up  and  causing  all 
of  the  discontent  possible.  I  induced  a  number  of  the  most  influential  Indians  to  go 
to  By-a-lil-le's  home  and  have  a  friendly  talk  with  him  and  try  to  induce  him  to  give 
up  tne  idea  of  being  an  outlaw  and  leader  of  bad  men.  This  conference  was  unsuc- 
cessful. The  visiting  Indians  claim  that  it  was  some  time  before  By-a-lil-le  could  be 
induced  to  come  out  of  the  brush  and  talk  with  them.  Heproposed  that  they  have 
a  fight,  saying  that  he  was  mad  and  so  were  his  friends.  He  and  the  other  tndians 
were  heavily  armed.  The  visitors  showed  them  that  they  were  not  armed  and 
assured  them  that  they  were  not  there  to  fight,  that  they  had  come  as  friends  and 
wanted  to  have  a  friendly  talk  and  adjust  any  differences  that  might  exist  between 
them  and  others.  Finally,  when  By-a-lil-le  consented  to  eo  to  his  house  to  talk  to 
the  visitors  his  followers  remained  on  the  outside  and  in  the  brush  discharging  fire- 
arms, which  the  visitors  claim  was  to  intimidate  them. 

The  Indians  attempting  to  make  peace  as  well  as  the  other  progressive  Indians 
insist  that  there  is  no  use  in  trying  in  a  mild  way  to  get  these  Indians  to  behave  them- 
selves. They  have  repeatedly  requested  me  to  ask  you  to  send  soldiers  into  that 
locality  to  show  these  renegades  that  the  United  States  Government  is  able  and  willing 
to  protect  the  Indians  who  are  trying  to  make  an  honest  living  and  trying  to  be  self 
supporting  and  law-abiding  citizens. 

It  has  been  my  intention  and  I  have  exerted  my  best  efforts  to  prevent  any  annoy- 
ance to  you  or  to  your  office  with  this  matter,  as  well  as  other  trouble  on  the  reservation, 
but  circumstances  are  such  that  I  fear  to  wait  longer  will  result  in  serious  trouble. 

Some  two  weeks  ago  a  prominent  Indian  named  Do-hi-e  died  after  a  short  illness; 
before  dying  he  told  his  mends  that  By-a-lil-le  was  a  witch  and  had  killed  him  by 
shooting  hidden  darts  into  his  body.  Now  Do-hi-e's  friends  insist  that  By-a-lil-le  must 
be  killed  or  taken  out  of  the  country.  I  have  advised  them  that  to  kill  him  would 
only  get  them  into  trouble,  and  requested  them  to  take  no  action  until  I  could  lay 
the  matter  before  you. 

I  will  inclose  herewith  a  communication  from  M.  R.  Butler,  an  Indian  trader,  who 
lives  8  miles  from  By-a-lil-le 's  camp.  Mr.  Butler's  letter  explains  itself.  Tkus  has 
been  the  attitude  of  these  Indians  right  along. 

The  additional  farmer  located  at  Aneth,  Utah,  has  informed  me  that  this  man  has 
refused  to  have  his  sheep  dipped,  and  the  fanner  says  that  it  ia  impossible  to  induce 
him  to  dip  them.  He  is  the  only  Indian  on  the  reservation  owning  sheep  that  has 
refused  to  have  them  dipped.  I  simply  mention  the  matter  of  sneep  clipping  to 
show  you  his  attitude  toward  progress. 

He  has  always  exerted  his  energy  and  influence  for  bad  and  has  caused  trouble 
in  his  commumty  since  he  was  old  enough.  Years  ago  he  got  so  mean  that  the  Indians 
tied  him  up  ana  was  going  to  kill  him.  when  he  promised  to  leave  the  country  and 
never  return,  but  he  did  return  and  nas  made  trouble  ever  since.  The  time  has 
come  when  steps  must  be  taken  to  relieve  this  reservation  of  such  influence. 

It  is  impossiole  for  me  to  get  a  police  force  together  that  would  go  down  and  arrest 
this  man,  and  if  I  had  him  arrested  I  would  not  be  able  to  hold  him  long  enous^  to 
have  the  desired  effect.    I  have  not  been  able  to  induce  an  Indian  west  of  tiiePour 


12  ABBBBTS  BY  UNITED  STATES  SOLDIERS. 

Comen  to  take  a  position  as  policeman  on  account  of  their  fear  of  tbia  Indiaa  and  his 
influence. 

I  would  respectfully  recommend  that  you  cause  at  least  two  troops  of  cavalrf  to 
be  sent  to  this  part  of  the  reservation  and  that  By-a-lil-le  be  arrested  and  oonmied 
long  enough  to  show  him  and  other  such  Indians  that  the  time  for  bad  men  in  this 
country  is  past.  If  this  is  deemed  unwise,  I  would  recommend  that  the  troops  be 
stationed  in  the  vicinity  of  By-a-lil-le's  camp  long  enough  to  give  the  Indian  police 
confidence  in  themselves  and  show  them  that  they  have  the  protection  of  the  Govern- 
ment in  doing  their  duty.  Either  action  will  meet  the  approval  of  the  Indians  as  a 
whole,  but  in  m^  opinion  6y-a-lil-le  should  be  removed  nom  the  reservation,  and  I 
am  sure  the  Indians  would  prefer  this. 

It  would  be  an  easy  matter  to  move  troops  from  Fort  Wingate  to  Aneth,  Utah. 
The  roads  across  the  reservation  are  excellent.  The  distance  is  about  ISO  miles. 
Hay  can  be  delivered  at  Aneth  for  |15  per  ton  or  less,  and  mm  for  12.25  per  handled 
or  less.  The  appearance  of  troops  along  the  lower  San  Juan  River  would  have  a 
eood  effect  on  the  Indians  living  farther  west  on  the  reservation.  While  theie  has 
been  no  trouble  in  that  section  to  speak  of,  there  has  been  an  undercurrent  of  VDeasi- 
nesB  from  time  to  time  that  suggests  trouble. 

I  trust  that  you  will  not  gather  from  this  communication  that  this  reservatum  is 
in  an  uproar.    It  was  never  in  better  shape.    The  Indians  have  nused  good  ciops 
this  year,  their  stock  are  all  fat,  blankets  and  wool  have  brought  good  prices,  and, 
aside  from  those  referred  to  in  this  letter,  they  are  happy  and  contented. 
Very  respectfully, 

Wm.  T.  Sheuton, 
Superintendent  and  Special  Diibtarting  Agmi 

Ck>Mia8BI0NBB  QV  INDIAN  AtTAIRS, 

Woikington,  D.  C. 


Anbth,  Utah,  September  14t  IWt. 
DsAR  Sir:  You  requested  me  when  you  was  down  here  to  let  you  know  if  there 
was  any  stir  with  the  Indians,  or  to  let  Mr.  Holley  know,  as  he  is  up  your  wmjr.  I 
will  send  a  note  to  you.  I  don't  know  just  what  it  is.  but  there  is  ouite  a  stir  in  the 
Bylilley  gang  again.  Bylilley  was  here  yesterday  and  done  quite  a  lot  of  talk.  Said 
the  Indians  were  all  talking  guns  and  that  he  was  mad,  and  his  Indiana  were  all 
wanting  ^uns  and  cartridges;  and  all  the  Indians  aroimd  yesterday  evening  and 
this  morning  are  talking  about  something  they  don't  seem  to  want  me  to  know,  but 
I  catch  the  word  Bylillev  quite  often  as  I  pass  where  they  are.  It  may  just  be 
amongst  the  Indians,  but  thought  as  I  had  a  chance  would  let  you  know. 
Yours,  very  truly, 

R.  IL  BufUHL 
W.  T.  Shblton, 

Shiprock,  N.  Mez. 

Departmbny  of  the  Intsrios, 

Washingtont  October  It,  1907. 
^  Sir:  I  inclose  copies  of  two  letters,  dated  March  29  and  September  18, 1907,  respec- 
tively, addressed  to  the  Commissioner  of  Indian  Affairs  by  tne  superintendent  of  the 
San  Juan  Indian  School,  Ariz.,  and  a  copy  of  one  dated  April  6  last,  addressed  to  the 
Commissioner  by  R.  S.  Connell,  special  Indian  agent,  in  regard  to  the  hostility  of  a 
band  of  Indians  occupying  the  northern  part  of  the  Navajo  Indian  Reservation  situ- 
ated in  Arizona,  New  Mexico,  and  Utah. 

They  are  under  the  leadership  and  influence  of  an  Indian  named  By-a-lil-le,  who, 
it  appears,  is  constantly  stirring  up  trouble  and  causing  discontent  among  other 
Indians,  and  have  purchased  arms  and  ammunition  and  threatened  to  kill  the  police- 
men, the  farmer,  tne  superintendent  of  the  San  Juan  School,  and  anyone  else  who 
may  try  to  interfere  with  them. 

The  peaceable  and  progressive  Indians  insist  that  there  is  no  use  in  trying  in  a 
mild  way  to  get  these  renegades  to  behave  themselves,  and  ask  that  soldiora  be  sent 
into  that  locality  to  show  the  latter  that  the  United  Statos  Government  is  able  and 
willing  to  protect  the  people  who  are  trying  to  make  an  honest  living  and  become 
self-supporting  and  law-abiding  citizens. 

The  superintendent  says  that  it  is  impossible  for  him  to  get  a  police  force  together 
to  put  down  and  arrest  this  man;  and  tnat  if  he  had  him  arrested  he  would  not  be 
able  to  hold  him  long  enough  to  have  the  desired  effect. 
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He  recommendB  that  at  least  two  troops  of  cavalry  be  sent  to  the  northern  part  of 
the  reservation  and  that  By-a-lil-le  be  arrested  and  confined  long  enough  to  show  him 
and  other  such  Indians  that  the  time  for  bad  men  in  that  countiy  is  past;  or,  if  this  ib 
deemed  unwise,  that  the  troops  be  stationed  in  the  vicinity  of  his  (By-a-lil-le's)  camp 
long  enough  to  give  the  Indian  police  confidence  in  themselves  and  show  them  that 
they  have  the  nrotection  of  liie  (jovemment  in  doing  their  duty.  He  expresses  the 
opinion  that  either  action  wiU  meet  the  approval  of  the  Indians  as  a  whole. 

According  to  his  letter  of  September  18,  it  would  be  an  easy  matter  to  move  troops 
from  Fort  Wingate,  N.  Mex.,  to  Aneth,  Utah,  the  roads  of  the  reservation  being  excel- 
lent and  the  distance  about  150  miles.  Hay  can  be  delivered  at  Aneth  for  ^15  per 
ton  or  less,  and  grain  for  $2.25  per  hundred  or  less.  He  thinks  that  the  appearance  of 
the  troops  along  the  lower  San  Juan  River  would  have  a  good  effect  on  the  Indians 
living  farther  west  on  the  reservation,  and  says  that  while  there  has  been  no  trouble  in 
that  section  to  speak  of,  there  has  been  an  undercurrent  of  uneasiness  from  time  to 
time. 

This  matter  is  brought  to  your  attention  for  an  expression  of  your  views  as  to  the 
feasibility  of  stationing  temporarily  two  troops  of  cavalry  at  Aneth,  Utah,  which  ap- 
pears to  be  accessible,  and  wnere  hay  and  grain  can  be  purchased  at  reasonable  .prices. 
This  place  is  in  the  vicinity  of  this  hostile  band  of  Indians,  and  the  presence  of  the 
soldiers  would,  in  my  judgment,  be  an  object  lesson  for  them  and  inspire  the  restless 
spirits  among  them  with  a  sense  of  awe. 

Unless  an  adequate  show  of  military  force  is  made  somewhere  within  a  reasonable 
distance  of  these  lawless  Indians,  we  may  later  confront  a  difficult  problem,  and  one 
that  may  involve  bloodshed  and  other  disastrous  consequences  before  it  is  solved. 
There  is  evidently  some  alarm  on  the  part  of  the  superintendent  and  his  force,  which 
it  seems  is  not  altogether  ill-founded,  and  it  has  occurred  to  me  that  it  mieht  be  good 
policy  to  have  a  military  force  encamped  for  a  time  at  or  near  Aneth  (Utah),  or  some- 
where in  the  neighborhood  where  the  sight  of  the  soldiers  would  have  a  restraining 
«Sect  upon  the  uidians  and  force  them  to  conclude  that  it  would  be  useless  to  con- 
tinue to  resist  the  Government  in  its  efforts  to  teach  them  the  ways  of  civilization  and 
improve  liieir  condition. 

I  therefore  present  the  subject  for  your  consideration  and  views  as  to  the  detailing 
of  two  troops  of  cavalry  for  the  purposes  indicated. 
Very  respectfully, 

Jambb  Rudolph  Garfield, 

Secretary. 

TbB  Sbcbxtabt  ov  Wab. 


WaB  DsPABtlCBNT, 

WathingUmt  October  15, 19(ff. 
8ib:  I  have  the  honor  to  acknowledge  receipt  of  your  letter  of  the  12th  instant, 
indosing  copies  of  two  letters,  dated  March  29  and  September  18,  1907,  respectively, 
addressed  to  ^e  Commissioner  of  Indian  Affairs  by  the  superintendent  of  the  Scua 
Juan  Indian  School,  Ariz.,  and  a  copy  of  one  dated  April  6,  last,  addressed  to  the  Com- 
missioner by  R.  S^  Connell,  special  Indian  agent,  in  regard  to  the  hostility  of  a  band 
of  Indians  occupying  the  nortnem  part  of  the  Navajo  Indian  Reservation,  situated  in 
Arizona,  New  Mexico,  and  Utah,  and  in  response  thereto  to  hand  you  herewith  for 
your  information  copy  of  a  letter  of  instructions  of  this  date  to  the  commanding  general, 
Department  of  the  Colorado,  Denver,  Colo.,  on  the  subject. 
Very  respectfully, 

F.  C.  AmswoBTH, 
The  Adjutant^eneralf  Acting  Secretary  qf  War. 

The  Sbcbetabt  of  thb  Intbbiob. 


Wab  Dbpartmbnt, 
Thb  Adttttant-Genbral's  Officb, 

Washington,  October  16, 1907. 
Sib:  Acting  upon  reports  received  by  him  from  his  subordinates  on  the  Navajo 
Indian  Reservation  in  northern  Arizona  and  Utah,  the  Secretary  of  the  Interior  haa 
requested  the  presence  of  troopson  the  San  Juan  River,  in  southern  Utah,  in  the  vicinity 
of  Aneth.  It  nas  been  statea  that  there  are  some  unruly  Indians,  under  a  leader  callea 
By-a-lil-le,  who  have  caused  uneasiness  among  the  n^ell-disposed  Indians,  as  well  as 
among  the  whites,  by  threats  and  the  assumption  of  a  bellicose  attitude. 
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The  acting  Secretarv  of  War,  therefore,  directs  that  you  cause  two  troops  of  cavalry 
from  Fort  Wingate,  ti.  Mebc.;  under  an  ofScer  of  experience  and  good  judgment,  to 
march  northwi^  to  the  region  indicated,  ostensibly  upon  a  practice  march.  The 
object  of  the  march  is  to  idiow  the  ill-disposed  Indians  that  there  are  troops  within 
call  should  thev,  for  any  cause,  resort  to  violence.  While  no  serious  trouble  is  expected, 
the  force  should  be  well  supplied  with  ball  cartrid^s  and  be  so  provided  with  bag- 
gage as  to  enable  them  to  prolong  the  stay  in  the  vicinity  of  Aneth  should  that  become 
necessary.  The  officer  in  command  of  the  troops,  on  arriving  in  that  neighborhood, 
should  inquire  into  conditions  and  inform  you  promptly  of  the  situation  and  as  to 
whether  or  not,  in  his  judgment,  any  prolonged  stay  of  the  troops  is  necessary.  Upon 
receipt  of  this  report,  please  inform  the  Department  of  its  substance,  adding  your  own 
recommendations  upon  this  point  of  retaimng  troops  longer  in  the  region  named. 
The  movement  of  troops  oirected  herein  should  oe  begun  at  once. 
Very  respectfully, 

Henrt  p.  McCain, 

Adjutanl^enenL 
The  Commanding  General,  Department  op  the  Colorado, 

DenvcTf  Colorado* 


War  Department, 
Washington,  October  tS,  1907. 
Sir:  In  further  response  to  your  letter  of  the  12th  instant,  suggesting  the  sending 
of  troops  to  the  vicinity  of  Aneth,  Utah,  owing  to  the  hostile  attitude  of  certain  Indians 


occupying  the  northern  part  of  the  Navajo  Indian  Reservation,  I  have  the  honor  to 
hand  you  herewith  for  your  information  a  copy  of  a  telegram,  dated  the  22C  ' 
from  the  commanding  general.  Department  of  the  Colorado,  on  the  subject. 


Robert  Shaw  Olivsr, 

Acting  Secretary  of  War. 
The  Secretary  of  the  Interior. 


Denver,  Colo.,  October  tt^  1907. 
Troops  I  and  K,  Fifth  Cavalry,  4  officers  and  74  men,  1  officer  and  2  men  Medical 
Department,  3  Indian  scouts.  Capt.  H.  O.  Willard,  commanding,  left  Fort  Wingate 
8  a.  m.,  this  date,  for  Aneth,  Utah. 

Hirst, 
Chief  of  Staff,  Absence  Department  Commander, 

The  Adjutant-General  op  the  Army, 

Washitigtony  D.  0. 


In  the  Field,  Shiproct,  N.  Mex.,  October  SO,  1907. 

Sir:  Pursuant  to  instructions  from  yr>ur  office,  I  have  the  honor  to  report  the  follow- 
ing as  havinf^  occurred  since  the  date  of  my  letter  to  you  of  October  26: 

Taking  six  days*  rations  and  leaving  all  baggage  here  possible,  my  command  left 
Shiprook  the  morning  of  October  27,  for  Four  Comers,  Utah,  en  route  to  Aneth,  Utah. 
I  estimate  Four  Corners  as  being  32  miles  from  here  by  vragon  road.  Superintendent 
Shelton,  Indian  agent  of  the  northern  half  of  the  Navahos  accompanied  the  command 
to  Four  Comers,  together  with  all  the  Indian  police  and  prominent  friendly  Indians 
he  could  muster.  The  superintendent  arrived  at  Four  Corners  about  an  hour  before 
myself,  and  upon  arrival  there  found  Sis-co,  one  of  By-lil-le's  men,  there  at  the  trading 
post  and  held  him  there  until  my  arrival,  telling  him  his  interpreter  was  coming  in  a 
short  time  and  he  wantecl  to  talk  to  him,  Sisco — which  statement  was  correct,  inasmuch 
aa  the  interpretxir  waa  with  my  orderly  and  myself,  we  having  moved  ahead  of  the 
column  several  miles.  Upon  arrival  at  Four  Comers  I  placed  Sis-co  under  arrest,  and 
also  detained  all  Indians  entering  Four  Comers  after  our  arrival  for  fear  of  them  can^inR 
information  to  By-lil-le  of  the  arrival  of  troops  at  Four  Corners,  it  having  been  decided 
best  not  to  inform  By-lil-le  at  all  of  the  approach  of  the  troops.  The  Indians  detained 
were  held  under  guard  until  11a.  m.  October  28,  when  they  were  permitted  to  go  (in 
accordance  with  my  orders),  with  the  exception  of  Sis-co,  who  waa  held  a  prisoner. 
Superintendent  Shelton  left  P'our  Corners  after  his  lunch  and  with  his  interpreter  pro- 
ceeded to  Aneth,  Utah,  about>20  miles  distant,  with  the  purpose  of  trying  to  locate 
By-lil-le  and  of  sending  me  word  by  Indian  runner.    The  pohce  and  one  good  inter- 


ABRESTS  BY  UNITED  STATES  SOLDIERS.  16 

preter  remained  with  my  command.  The  troops  arrived  at  Four  Comers  about  3.30 
p.  m.,  and,  after  some  conversation  with  Mr.  Charles  Fritz,  Indian  trader  at  Four 
Comers,  relative  to  By-lil-le  and  Polly,  his  rip:ht-hand  man,  and  their  craftiness  and 
cunning,  a£<  well  as  a  careful  discussion  of  the  situation  with  my  officers,  it  was  decided 
that  the  only  opportunity  afforded  of  capturing  By-lil-le  ani  his  men,  as  well  as  to 
avoid  any  serious  conflict,  lay  in  making  a  night  march  upon  him  and,  tmsting  that  he 
had  no  information  whatsoever  of  the  command,  surprise  and  capture  him  and  his 
immediate  followers  about  daybreak  the  next  morning. 

Superintendent  Shelton  hail  informed  me  that  he  would  reach  Aneth  about  dark, 
and  if  he  could  learn  the  whereabouts' of  By-lil-le  and  his  men,  he  would  inform  me 
by  runner  at  once,  and  this  man  should  reach  my  camp  at  Four  Corners  by  midnight. 
If,  however,  I  heard  nothing,  it  would  signify  that  I  was  to  follow  on,  as  there  would 
be  nothing  to  rejwrt  and  I  would  have  to  be  guided  by  circumstances.  Having  ascer- 
tained from  theWominent  friendly  Indians  who  arrived  at  Four  Comers  subsequentiy 
that  By-lil-le,  roily,  and  their  men  were  on  the  south  side  of  the  San  Juan  River 
near  MoElmo  Canyon,  about  4  miles  east  of  Aneth,  I  determined  to  wait  until  1.30 
next  morning,  ancl  if  I  heard  nothing  in  the  meantime,  make  a  night  march  and  sur- 

grise  and  capture  By-lil-le;  the  moon  being  about  half  full  at  this  time,  there  would 
e  ample  light  for  the  march,  and  had  there  been  no  light  I  would  have  followed 
the  same  course,  as  there  was  no  alternative.  Accordingly,  for  the  first  time  I  informed 
the  men  the  object  of  the  expedition,  namely,  to  capture  By-lil-le,  Polly,  and  their 
worst  men.  All  preparations  were  made  for  this  night  march  before  dark,  saddles 
stripped  and  each  man  supplied  with  100  rounds  of  rifle  ball  cartridges  and  20  rounds 
revolver  ball  cartridges,  and  the  men  were  informed  when  awakened  to  saddle  and 
mount  without  noise.  All  calls  were  of  course  dispensed  with  after  arrival  at  Four 
Corners.  About  10  p.  m.  1  notified  the  Indian  police  and  friendly  Indians  of  my 
intentions,  but  for  fear  some  one  of  them  might  send  information  of  the  plan,  after 
notifying  them  of  my  intentions,  I  put  them  all  under  guard  until  we  were  ready  to 
move,  w^hen  they  were  required  to  saddle  their  ponies  and  report  to  me  in  person. 
The  prisoner  Sis-co  was  left  at  Four  Comers  under  the  guard  of  a  sergeant  and  three 
privates  (also  one  sick  private  was  left  at  Four  Corners,  at  the  direction  of  the  surgeon). 
The  wagon  master  and  the  chief  packer  were  instmcted  to  break  camp  next  morning 
with  the  detail  left  in  charge  of  the  prisoner  and  the  wa^on- train  guard,  and  to  proceed 
to  Aneth  and  await  the  command  there  unless  otherwise  informed  in  the  meantime. 
So  far  as  could  be  learned  the  presence  of  the  troops  was  wholly  unknown;  Mr.  Frit». 
who  speaks  Navajo  fluently  and  is  the  trader  at  the  F'our  Corners,  said  he  had  heard 
nothing  of  soldiers  being  in  the  country;  that  the  Indians  knew  nothini^  of  their 
presence,  or  he  would  have  heard  about  it,  and  that  it  was  a  complete  surprise  to  him 
when  the  command  marched  into  Four  C-orners  that  afternoon.  Hence  it  was  quite 
reasonable  to  suppose  that  with  the  precautions  taken,  By-lil-le  and  his  men  could 
be  taken  without  trouble.  It  developed  subsequently  that  not  an  Indian  as  close 
as  a  mile  and  a  half  down  the  river  knew  of  the  presence  of  the  troops  at  Four  Corners 
until  we  had  passed  in  the  night  and  accomplished  our  purpose.  At  1.30  the  next 
morning  the  command  was  quietly  awakened,  saddled  their  horses,  and  left  camp 
by  2.30  a.  m.,  without  any  noise  or  confusion,  under  the  guidance  of  the  Indian  police, 
friendly  Indians,  and  the  interpreter,  and  proceeded  rapidly  down  the  valley  of  the 
San  Juan  River  for  about  14  miles  from  the  camp  at  Four  Corners.  The  Indian  police 
and  the  Indians  were  ai)prehensive  that  By-lil-le  had  learned  of  the  troops,  and 
would  ambush  them  near  Butler's  trading  post,  about  10  miles  down  the  river,  this 
point  being  near  Polly's  hogan.  However,  I  reassured  them  and  told  them  I  antici- 
pated no  such  action,  as  I  did  not  believe  By-lil-le  knew  anything  about  it,  and  to 
push  on  as  rapidly  as  possible.  About  14  miles  down  the  river  the  command  forded 
the  San  Juan  to  the  south  side,  and  here  encountered  the  first  Indian  settlement  of 
any  consequence  since  leaving  Four  Corners,  this  ford  being  about  3  miles  from 
By-lil-le's  camp. 

It  was  approaching  dawn,  and  after  fording  the  river  and  striking  this  settlement 
the  troops  were  moved  at  a  rapid  eait  through  this  village  and  down  the  south  side  of 
tlie  river  in  the  direction  of  By-lil-le's  camp.  About  a  half  mile  from  the  hogan  I 
was  informed  by  the  Indian  police  of  the  nearness  of  our  destination  and  gave  the 
necessar>'  orders  for  surrounding  the  hogan  upon  arrival.  About  5.45  a.  m.  we  reached 
the  hogan,  surrounded  it,  and  in  less  time  than  it  can  be  told  had  dismounted  and 
rushed  into  the  hogan,  where  By-lil-le,  Polly,  and  another  Indian  were  found,  just 
springing  to  their  feet  from  sleep. 

The  surprise  was  as  complete  evidently  as  possible,  as  they  themselves  afterwards 
said  they  did  not  dream  there  were  any  soldiers  within  a  hundred  miles  of  the  camp. 
There  were  also  several  sauaws,  a  child  or  so,  and  a  sick  man  present.  The  men 
poured  into  the  hogan  without  ceremony  and  seized  By-lil-le,  Polly,  and  the  other 
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Indians,  all  of  the  officers  beine;  present  with  the  exception  of  Captain  Heard,  who 
had  remained  outside.  The  Indians  strenuously  resisted  arrest  and  capture  to  such  a 
degree  that  it  was  necessary  to  use  considerable  force  before  they  were  overcome, 
secured,  and  handcuffed.  Meantime  there  were  other  hogans  in  the  vicinity,  and 
Indians  began  coming  out  and  walking  over  to  discover  the  cause  of  the  disturbance 
and  were  seized  and  arrested  by  my  men  as  soon  as  they  arrived,  in  this  way  several 
bad  Indians  bein^  secured.  All  resisted  arrest  when  they  discovered  the  soldiers 
and  struggled  until  sufficient  force  was  used  to  overcome  them.  Seeing  that  there 
were  more  hogans  in  the  neighborhood  than  I  had  been  informed  of,  I  directed  the 
Indian  police,  through  the  mterpreter,  to  proceed  at  once  and  arrest  all  of  them, 
and  immediately  afterwards  sent  Troop  1,  Fifth  Cavalry,  under  command  of  First 
Lieutenant  Warren,  to  assist  in  arresting  these  Indians.  In  this  connection  ^attention 
is  invited  to  the  reports  of  Lieutenant  Warren,  Lieutenant  Stewart,  and  Lieutenant 
Hanson  of  their  movements  after  receiving  and  carrying  out  tliese  orders.  Within 
a  very  short  time  I  heard  firing,  at  first  as  if  fired  from  small-caliber  arms,  and  this 
was  tnen  followed  by  heavier  firing  close  by  until  I  distinguished  the  report  of  our 
own  rifles.  I  then  sent  Lieutenant  Hanson,  with  a  detarhment  of  Troop  K,  Fifth 
Cavalry,  to  the  assistance  of  Lieutenant  Warren,  retaining  a  small  detachment  myself 
as  a  guard  over  the  prisoners,  and  requested  Captain  Heard,  the  assistant  sureeon. 
to  ascertain  the  cause  of  the  firing  and  to  report  the  same  to  me.  Captain  Heard 
had  no  opportunity  to  do  so,  as  the  entire  affair  lasted  but  a  few  minutes  longer  after 
he  received  this  order.  Attention  is  invited  to  Captain  Heard's  report,  hereto 
appended.  I  then  had  the  prisoners  assembled  on  the  road  and,  with  the  detach- 
ment still  remain inj^,  started  off  in  the  direction  of  the  firing,  northwest,  I  should 
ludee,  and  in  the  direction  of  Aneth,  and  had  only  proceeded  when  I  heard  a  cry 
;or  nelp,  and,  recognizing  the  voice  of  my  first  seiigeant,  I  designated  several  men 
to  follow  and  galloped  over  in  the  direction  of  the  sound  and  found  the  sergeant's 
horse  had  been  shot  and  had  succeeded  in  getting  away  from  him  before  he  could 
get  his  rifle,  while  meantime  an  Indian  who  had  followed  us  down  the  river  a  mile 
or  so  was  firing  at  the  seiigeant  at  close  range,  but  too  far  away  to  be  reached  by  the 
sergeant's  revolver.  One  of  my  sergeants  shot  this  Indian  tnrough  the  head  about 
the  time  I  reached  the  first  sergeant,  and  I  then  recalled  those  men  in  the  immediate 
vicinity,  returned  to  the  prisoners,  several  hundred  yards  away,  and  had  the  assembly 
sounded  and  at  the  same  time  marched  the  prisoners  and  detachment  to  a  point 
about  a  half  mile  distant  west  of  the  scene  of  the  capture,  on  the  banks  of  the  San 
Juan  River,  where  the  assembly  was  sounded  again,  and  after  the  arrival  of  all  men 
the  rolls  were  called  and  all  were  found  to  be  present  or  accounted  for.  none  of  my 
men  having  been  injured,  but  that  several  Indians  were  reported  as  having  been 
kUled.  It  appeared  that  on  sight  of  the  Indian  police,  although  warned  to  surrender 
and  not  to  fire,  the  followers  of  By-lil-le  had  paid  no  attention  to  these  instruction?, 
but  liad  deliberately  opened  fire  on  the  police,  apparently  not  seeing  the  soldiers 
coming. 

This  at  once  drew  fire  from  both  the  police  and  my  men,  and  a  skirmish  which  lasted 
from  fifteen  to  twenty  minutes,  after  which  time  all  male  hostilcs  in  the  vicinity  had 
either  escaped  through  the  heavy  underbrush  or  had  been  killed  or  captured.  The 
command  naving  been  assembled,  proceeded  about  6.30  a.  m.  with  the  prisoners 
and  Indian  police  to  Aneth,  Utah,  fording  the  San  Juan  to  the  north  side,  passing 
By-lil-le's  hogans  on  the  north  side,  and  went  into  camp  at  Aneth  about  an  hour 
later.  A  short  distance  from  camp  I  met  Superintendent  Shelion  coming  to  meet 
us  (I  had  already  informed  him  briefly  of  the  circumstances  by  an  Indian  policeman 
sent  in  advance,  and  ho  liad  heard  the  firing  at  Anoth).  As  quickly  as  possible  I 
explained  what  had  happened  since  last  I  saw  him.  Superintendent  Shelton  was 
very  pleased  that  we  had  captured  the  bad  Indians,  particularly  By-lil-le  and  Polly, 
witnout  loss  to  the  squadron.  He  had  been  apprenensive  of  serious  trouble  with 
them  had  they  received  any  intimation  of  our  approach,  and  from  the  resistance  and 
hostile  reception  we  encountered  when  they  were  surprised  I  am  now  of  the  opinion 
that  there  would  have  been  a  serious  fight  had  they  heard  of  our  advance  beforehand. 

Soon  after  arrival  in  camp  it  was  learned  from  an  Indian  who  came  to  the  tra<ling 
post  at  Aneth  that  in  addition  to  three  Indians  being  killed  in  the  fipht  one  had  lxH»n 
severely  wounded  by  b(Mng  shot  thr«)ugh  lx)th  legs  and  had  been  carried  off  by  the 
Indians  after  we  had  left  th(»  scene  of  the  capture.  It  was  also  now  learned  that  the 
hogan  wh(»re  By-lil-le  was  captured  was  not  his  regular  hogan  on  the  south  side  of 
the  river,  but  a  medicine  hopan  where  he  was  making  medicine  the  night  before  cap- 
ture. Ilis  own  hopan  was  alx)Ut  three-( quarters  of  a  mile  farther  down  the  river,  and 
it  is  to  be;  regretted  that  this  was  not  known  at  the  time,  as  we  could  have  undoubt- 
edly captured  a  number  of  arms  in  this  hogan.  as  By-lil-le's  men  are  known  to  have 
been  armed  to  the  teeth,  and  only  a  few  days  previous  By-lil-le  himself  was  seen 
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with  one  of  the  latest  improved  rifles,  30-30  caliber.  However,  Lieutenant  Stewart, 
with  a  small  detachment,  searched  all  of  the  neighboring  hogans  after  we  had  forded 
the  river,  and  came  into  camp  an  hour  or  so  later  and  reported  he  had  found  no  arms. 
Three  old  rifles  and  one  Colt's  revolver  and  several  knives  were  taken  from  the  In- 
dians seized  as  prisoners  or  killed.  Upon  arrival  at  camp  near  Aneth  a  log  house 
was  utilized  for  a  guardhouse  and  the  prisoners  cx)nfined  there. 

Superintendent  Shelton  and  myself  nad  a  talk  with  By-lil-le,  Polly,  and  the  other 
Indian  prisoners,  when,  as  could  be  anticipated,  they  denied  everthing  with  which 
they  were  charged,  namely,  advising  their  men  to  threaten  people  with  death,  coun- 
seling, advising  against  the  dipping  of  sheep  and  the  sending  of  children  to  school, 
advising  Indians  to  have  several  wives  and  to  rape  Indian  girls,  to  sell  their  stock  to 
unscrupulous  traders  for  a  song,  to  bring  whisky  in  from  Cortez,  to  defy  the  Govern- 
ment and  its  authority;  in  short,  to  do  everything  that  was  forbidden  by  the  Govern- 
ment and  to  oppose  every  progressive  measure  instituted  by  it.  They  denied  these 
things,  while  their  own  followers,  notably  Sis-co,  says  they  said  and  did  every  one  of 
them  and  more,  too.  They  had  the  Indians,  well  disposed,  and  white  people  of  this 
section  terrorized  and  in  constant  fear  and  dread  of  surprise  and  attack.  They  have 
repeatedly  threatened  to  kill  Superintendent  Shelton  and  his  farmer  at  Anetn,  Mr. 
HoUey.  by-lil-le  denied  he  was  a  witch,  or  could  make  rain  or  lightning,  or  could 
shoot  nidden  darts  into  any  Indian;  denied  that  he  ever  claimed  that  the  white  man's 
bullet  could  not  kill  him,  out  sufficient  answer  to  his  denial  is  to  be  found  in  the  fact 
that  other  Indians  say  he  claimed  all  of  these  powers,  and  he  killed  Do-he-he  witli 
hidden  darts*  and  he  has  so  terrorized  Cluh,  a  prominent  Indian  of  this  section  and  a 
friend  of  Do-hi-e,  with  the  threat  to  kill  Glah  with  hidden  darts  like  Do-hi-e  that  Olah 
sent  for  a  sand  painter,  one  of  the  best  in  the  tribe,  to  Winslow,  Ariz.,  and  paid  the 
latter  $700  to  break  By-lil-le's  power  over  him.  Knowing  the  Indians'  wholesome 
drcaad  of  such  things  and  their  superstitious  ideas,  it  is  not  difficult  to  conceive  that 
By-lil-le  exercised  more  influence  over  the  Indians  as  a  medicine  man,  who  could  do 
them  much  ^d,  if  he  chose,  or  who  could  kill  if  they  failed  to  obey  him,  than  in  any 
other  capacity.  Clah  and  the  friendly  Indians  along  with  the  command  begged 
Superintednent  Shelton  to  hang  By-lil-le  and  Polly  at  once,  as  they  said  they  were 
baa  Indians  and  medicine  men  and  ought  to  be  killed.  This  is  stated  merely  to  show 
the  fear  the  well-disposed  Indians  entertained  of  them  and  what  their  sentiments  are 
concerning  By-lil-le  and  Polly.  In  the  afternoon  a  short  march  was  made  up  the 
river  about  6  miles  over  the  same  ground  covered  in  the  morning  and  over  the  scene 
of  the  capture  and  skirmish. 

All  Inaians  were  gone  except  several  old  squaws  and  some  sick  Indians.  Probably 
they  were  in  the  hills  and  rocks  southwest  of  the  village  watching  us  all  of  the  time. 
It  was  intended  to  try  and  find  the  wounded  Indian  reported,  take  him  prisoner,  and 
have  his  wounds  dressed  by  the  surgeon,  but  he  could  not  be  found;  a  new  spear  was 
found  right  at  the  door  of  the  hogan,  where  we  had  been  told  he  was  staying,  and  which 
had  been  made  evidently  since  the  affair  in  the  morning.  This  is  sufficient  evidence 
to  show  that  the  intentions  of  those  of  By-lil-le's  men  who  escaped  in  the  mominff 
were  far  from  friendly  to  us.  The  spear  was  confiscated  and  taken  sdong.  We  marchea 
through  the  settletnent  and  about  2  miles  east  on  the  river  from  the  scene  of  trouble  in 
the  morning  and  found  all  hogans  deserted.  About  2  miles  from  By-lil-le's  hoffan  we 
came  across  some  other  Indians  who  do  not  belong  to  his  following,  although  ne  has 
terrorized  them  and  had  such  influence  over  them  that  they  were  f£aid  to  antagonise 
him  in  any  way  whatever. 

There  were  a  number  of  Navajos  here,  and  Superintendent  Shelton  and  myself  talked 
to  them  an  hour  through  an  interpreter,  explaining  the  trouble  which  had  occurred, 
and  we  assuring  them  of  the  intentions  of  the  supenntendent  and  the  soldiers.  They 
seemed  pleased  with  By-lil-le's  capture  and  wanted  him  taken  away,  and  said  so  long 
as  he  was  gone  they  would  obey  tne  superintendent  and  do  what  he  wished,  but  ^t 
they  could  not  do  so  as  long  as  By-lil-le  was  there  to  shoot  hidden  darts  into  them  and 
make  bad  medicine  when  they  refused  to  obey  him.  They  seemed  glad  to  know  that 
the  soldiers  were  only  the  enemies  of  the  bad  Indians  and  would  do  no  harm  to  the 
friendly  ones,  as  some  scoundrel  who  had  escaped  in  the  morning,  an  Indian  by  the 
name  of  Bo-got-ton,  and  who  belonged  to  By-lil-le's  following,  had  passed  through  their 
camp  in  the  morning  after  the  trouble,  headed  for  the  Carriso  Mountains,  and  had  told 
them  that  the  soldiers  had  been  shooting  down  the  Navajos  like  dogs,  and  that  they 
had  better  strike  out  for  the  mountains  themselves.  Naturally  they  were  more  or  lees 
alarmed,  and  were  glad  to  find  out  the  facts  of  the  case,  and  said  their  hearts  felt  good 
after  our  talk  with  them,  and  they  would  obey  Washington  thereafter.  After  this 
powwow  the  troops  returned  to  Aneth.  Hearing  that  there  was  a  rumor  of  Indians 
gathering  and  attempting  to  make  a  night  attack,  I  detailed  a  heavy  giiard  the  night 
of  the  28th  and  made  preparations  to  receive  them,  if  necessary,  but  nothing  happened. 
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The  wagon  and  pack  train  had  arrived  late  in  the  afternoon  of  the  28th  fnnii  Four 
Comers,  having  had  an  accident  in  which  one  wagon  turned  over  several  linifs  down 
the  river  bank  and  hurt  one  of  the  soldier  teamsters,  Private  Mowen,  Troop  I,  to  such 
an  extent  that  the  wagon  master,  Sergeant  Thompson,  Troop  K,  had  to  send  Mowen 
to  Shiprock  by  an  agency  wagon  which  was  at  Four  Comers,  having  hauled  forage  to 
that  point  for  the  command .  The  troops  and  prisoners  left  Aneth  at  7 .30  a.  m.  the  29th, 
en  route  to  Four  Comers,  Utah,  arriving  there  in  the  afternoon  about  3  p.  m.  without 
incident. 

While  at  Aneth  I  convers(Ml  with  Mr.  Heffoner,  Indian  trader  there,  who  has  ri'sided 
a  number  of  years  in  this  locality  and  who  is  thoroughly  conversant  with  By-lil-le's  and 
Polly's  characteristics  and  habits^  as  well  as  those  ol  their  men.  He  was  of  the  opinion 
that  By-lil-le  and  Polly  were  vicious;  bad  Indians  are  the  worst  t>T)e;  said  there  wen* 
none  more  cunning,  crafty,  or  more  villainous,  and  that  if  anytliing  Polly  was  worse 
than  By-lil-le,  as  By-lil-le  was  cute  enough  to  incite  other  Indians  to  commit  acts  of 
deviltry,  whereas  Polly  would  not  and  had  not  hesitated  to  commit  lh(»m  himself. 
From  tne  looks  of  these  Indians  it  can  l>e  well  imagined  that  such  is  the  case,  for 
although  I  have  grown  up  in  the  West,  where  Indians  have  been  numerous — Sioux, 
Cheyenne,  Arrapahoe,  and  many  oth(T  tribes — 1  do  not  think  I  exvtT  saw  a  more  villain- 
ous appearing  pair  than  By-lil-le  and  Polly,  with  all  of  their  protestations  of  inm>cence 
and  loyalty.  1  accompanied  Superintendent  Shelton  aheaa  of  the  troops  to  Butler's 
trading  post,  about  9  or  10  miles  distant  from  Aneth  on  the  road  to  Four  Comers.  His 
store  is  close  to  Polly's  hogans,  and  he  has  known  these  Indians  well  for  years;  said 
By-lil-le  came  into  his  store  not  long  agt)  with  15  other  Navaios,  armed  to  the  teeth; 
aaid  the  Indians  said  their  hearts  were  bad;  that  they  were  bad  Indians,  and  that  they 
threatened  to  kill  ever\'lx>dy.  Mr.  Butler,  who  is  a  trader  of  many  years'  standing 
in  this  country,  and  who  has  the  reputation  of  being  a  fearbw?  man,  told  me  that  he 
thouj;ht  it  one  of  the  worst  comers  he  was  ever  in;  said  the  talk  gi>t  so  bad  that  he 
reachwl  down  under  his  counter  and  cocked  his  revolver  and  then  ask^l  Bv-lil-le  if 
the  latter  had  it  in  for  him,  Butler,  to  say  so,  as  ho  had  determined  to  kill  By-lil-le  and 
as  many  mure  as  possible,  if  worst  came  to  worst.  By-lil-le  would  talk  in  Navajo  and 
English  mixed,  and  in  English  told  Butler  he  wasnot  mad  at  him  and  in  Navajo 
they  were  all  mad  at  the  better  clas-s  of  Indians,  who  were  following  the  directions  of 
the  superintendent,  and  that  they  had  better  leave  his  crowd  alone.  Butler  ^»aid  soon 
aft<T,  much  to  his  relief,  l^y-lil-le  and  his  men  left.  He  thinks  Polly  more  villainous, 
if  Hurh  be  possible,  than  Jiy-lil-Ie,  and  conpjatnlated  me  on  i<urprising  and  capturing 
them  without  Ions,  as  he  said  they  were  a  bad  lot  and  would  have  put  up  a  stiff  liirbt 
if  they  ha.l  kiwtwn  we  w«'re  coming.  Butler  said  he  thoujxht  that  if  these  Indians  had 
not  In -en  ea|)ture<l  soon  that  hv  s})rinp  thry  would  havr*  so  stirreil  up  the  tRuible  and 
so  aj^itated  the  n-ne<rad(»  Blaek  Mountain  Navajos,  Piutes.  and  rte.s  in  that  secti!»n 
that  a  very  serious  ln<lian  war  would  have  n  sulti'd.  I  may  state  that  this  same  f.j)in- 
ion  is  shar<*<l  by  a  nunilxT  of  other  ^entleincn  thnni<rh(nit  this  oountrs'.  1  >liall  n  n*r 
to  thisc  niack  Mountain  Navajos  anii  Piutes  in  a  future  rejwjrt,  as  1  l)ell«'ve  tlu*  Depart- 
m<*nt  should  Ix*  fully  aequainted  with  soni«*  fa(  ts  wliirh  have  hern  h-arn«'<l  aUiut  them. 
Mr.  Butler  wa-<  of  the  further  (jpinion  that  tin*  tr(K)ps  had  arrived  at  a  most  t»i>[)ortinn' 
time.  Six  WJ'eks  a.«x«),  he  s;ud,  when  there  wiu?  trouble  there,  the  Intlians  had  b<  <'n 
watehin^  for  soldiers  and  prepare<l  to  t:ive  tlnMn  a  warm  re('ej>tion.  and  lat«T  o\\  he 
did  not  think  two  troops  of  cavalry  eouM  have  hainlh'd  the  .--ituation.  li<*  was  oi 
the  opinion  that  the  surprise*  and  eapturc*  of  these  Indians  with(»ut  any  losj*  to  ilu* 
command  was,  to  say  th«'  h-ast,  most  lortunatf. 

The  s;inie  views  were  exT)ressed  by  Mr.  (harlcd  Fritz,  tra<ler  at  Four  Corrfrrs.  I'tiih. 
a.s  thoso  of  the  other  jxentienian  (pioted.  and  as  they  are  all  s;\id  to  l)e  relialde  aiui 
trustworthy  men.  of  lon^  years"  experiencr  with  tlie  Indians.  I  believe  their  opinion? 
are  all  entitled  to  nuieh  weiirht,  and  for  that  reason  j:ive  them  as  indiciitiM*  of  t'o 
attitude  of  the  Indians  and  tlio  situation  uj>  to  the  time  we  entered  «»uthern  iLtii 
They  are  men  of  the  old  frontiersmen  ty{)e.  who  have  in  the  ]>aj-t  for  thirtv  years  liv».-d 
with  these  Indians,  and  who  ha\e  many  times  been  oblit'ed  to  defeml  then:>«-he"' 
acrainst  ho-rile  I  tos,  Piutes.  and  Navajos.  They  are  well  informed  of  the  Indian.-" 
chanKtrristit  s,  a>  well  as  a<*<pi:»ir.ted  with  the  Indians  themsi'hes,  and  in  .s;iyini:  what 
they  di<l  1  do  not  l»elieve  that  tlwy  are  unnere.«<sarilv  alarmists,  but  have  siatetl  cold 
facts,  whi«h  are  eorroboratcd  by  the  te-tiuiony  «»f  otber  people  and  friendly  Imlians. 
an<l,  when  taken  in  ronne.  tion  with  SujM'rinteruh'iir  Shelton's  reports  «»f  the  ln<lian?. 
indicate  far  ni.»re  rlcuily  than  anyfl.inL'  I  c-miM  ^tate  the  character  of  thi»se  Indian?, 
their  Uilk  and  <ie<ijt.«.'.  an<l  tlic' -••!<•. -d  sitiiati.)n.  Notwitlwtaiidinj:  the  Indian-*' 
statement  tliat  th<'y  arc  i:(»od  friends,  etc.,  iu  the  fa<'e  of  such  incontrovertible  evi- 
den<»o  it  is  a  ca**e  i«i  art  ions  sp<';»kini:  l«)nder  than  words.  The  pritHniers  were  care- 
fully iruardrMl  ul  I'our  ('(»rners  ui.-l  mII  pit-.  :i:;ti..n-  t.i-M-:)  ;!ir.\inst  a  possible  attoinpt  to 
re.srue  or  attack  on  the  camp.     On  the  :>oth  insumt  the  troops  marched  from  Four 
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Corners  to  Shiprock,  together  with  the  prisoners,  including  Sis-co,  wfi^on  train,  etc., 
and  arrived  here  at  4  p.  m.  this  date,  at  which  time  I  immediately  sent  a  telegram 
notifying  you  as  briefly  as  possible  of  the  facts.  Nothing  of  importance  happened 
en  route  to  Shiprock.  A  log  cabin  here  was  turned  over  to  me  for  use  as  a  guarcmouse 
and  the  necessary  bars  placed  over  the  windows  and  sufficient  guard  detailed  over 
the  prisoners  to  insure  their  safe-keeping.  As  to  the  general  situation  on  the  San  Juan 
in  the  vicinity  of  Aneth,  where  the  trouble  occurred,  I  have  the  honor  to  inform  you 
as  follows:  The  Indians  in  this  section  are  more  or  less  disturbed  by  the  seizure  of 
By-lil-le  and  his  men,  as  well  as  by  the  killing  of  the  Indians,  who  first  fired  on  our 
forces,  for  it  was  reported  by  these  Indians  who  escaped  that  we  had  opened  fire  on 
By-lil-le's  men  first.  This  statement  was  misleading  and  false,  as  it  was  no  doubt 
intended  to  be,  inasmuch  as  the  hostile  Indians  knew  very  well  that  if  it  became 
known  that  tliey  had  begun  the  fight,  after  the  Indian  police  had  called  upon  them 
to  surrender  and  lay  down  their  arms,  that  they  would  get  little  sympathy  from  ^e 
good  Indians,  whereas  if  they  could  Aiake  it  appear  that  the  soldiers  were  the  aggres- 
sors and  had  fired  upon  them  without  provocation  they  would  have  the  sympamy  of 
all  Indians  and  possibly  their  aid.  Superintendent  Shelton  wisely  sent  out  police 
and  runners  in  all  directions  to  spread  the  true  account  and  to  reassure  all  friendly 
Indians  of  the  Government's  pacinc  attitude  toward  them,  and  this  is  already  bearing 
fruit,  since  Indians  are  coming  in  and  saying  how  glad  they  are  that  the  bad  men  are 
^ne.  The  traders  are  all  of  the  opinion  thjit  things  will  quiet  down  in  a  very  short 
time,  unless  the  Black  Mountain  Navajos  stir  up  trouble,  which  I  hardly  believe 
likely  now.  Should  they,  however,  do  so,  it  would  require  a  strong  force,  in  my  opin- 
ion, fully  equipped  and  supplied  for  a  long  time,  to  deal  with  them,  as  they  are  in  an 
almost  inaccessible  region  aoout  100  miles  southwest  of  here,  and  nover  have,  bo 
far  as  I  can  ascertain,  been  conquered  or  have  they  ever  complied  with  the  directions 
of  the  agents  except  in  so  far  as  they  saw  fit  to  ao.  Superintendent  Shelton  states 
there  must  be  2,000  Indians  in  this  district.  When  the  Navajos  were  subjugated 
and  taken  to  Fort  Sumner  these  Black  Mountains  retreated  into  the  vastness  of  these 
mountains  and  were  not  molested.  From  this  it  is  plain  to  be  seen  that  should  any 
trouble  occur  with  them  it  would  require  a  large  force  to  operate  against  them. 
As  stated,  no  trouble  is  apprehended  atpresent,  as  they  are  apt  to  remain  fairly  peace- 
able so  long  as  not  interfered  with.  The  Navajos  on  the  San  Juan  will  all  probably 
do  more  or  less  talking  after  this  occurrence,  but  I  believe  that  they  have  received  a 
most  effective  lesson  and  since  the  prime  movers  of  the  trouble  in  that  district  are 
here  in  captivity  it  is  hardly  to  be  anticipated  that  anything  more  than  talk  will 
come  from  them. 

There  have,  moreover,  been  informed  that  upon  their  conduct  hereafter  will  more 
or  less  depend  the  degree  of  punishment  the  prisoners  are  to  receive.  A  man  came 
from  Butler's  trading  post  this  morning  and  reports  all  quiet  in  the  section  where  the 
trouble  occurred  and  says  no  further  trouble  is  looked  for  now.  In  view  of  these  facts 
I  believe  I  can  safely  state  that  no  prolonged  stay  of  this  command  is  necessary  at  this 
agency  or  in  this  section  of  the  country.  This  opinion  is  likewise  shared  by  Superin- 
tendent Shelton  himself,  with  whom  1  have  worked  in  conjunction  from  the  time  of 
my  arrival  here.  The  superintendent  has  been  most  kind,  courteous,  and  hospitable 
to  us  in  every  way,  giving  us  all  the  assistance  possible,  accompanied  us  in  person  on 
our  expedition,  and  would  have  been  present  at  the  capture  had  he  known  beforehand 
that  it  was  to  occur  that  night.  He  had  assured  me  that  everything  done  so  far  has  met 
with  his  full  approbation  and  would  have  his  hearty  support  in  his  own  department. 
Our  relations  have  been  most  satisfactory,  and  the  success  achieved  in  capturine 
these  Indians  is  in  no  small  degree  to  be  attributed  to  the  superintendent  and  the  loyal 
assistance  given  me.  He  believes  as  well  as  myself  that  a  week's  longer  sojourn  here 
from  the  time  we  arrived,  October  30,  will  be  ample  time  to  ascertain  whether  there 
will  be  any  further  necessity  for  troops.  If  all  is  found  by  reports  from  Aneth  to  be 
quiet  in  that  section  he  looks  for  no  further  trouble  and  will  recommend  the  troops  be 
withdrawn  and  directed  by  wire  to  return  to  their  proper  station.  I  concur  fully  in 
this  opinion  and  recommendation,  and  request  that  the  same  be  adopted.  This  will 
give  time  for  much  needed  rest  to  the  command,  enable  horses  to  be  reshod,  wagons  ■ 
repaired,  etc. ,  and  at  the  same  time  the  troops  will  be  here  in  reach  in  case  of  any  unfore- 
seen emergency.  If  the  troops  are  to  remain  a  longer  period  than  this,  at  least  ten  days' 
additional  rations  must  be  asked  for  and  this  dispatcned  here  without  delay,  as  there 
are  only  sufficient  rations  on  hand  to  last  the  command  imtil  the  I2th  of  November.  I 
spared  no  stock  in  the  effort  to  reach  this  point  promptly,  and  while  the  trip  haa  been 
very  severe  since  we  left  Fort  Wingate,  October  22,  having  marched  in  round  numbers 
237  miles  to  date,  and  the  men  and  horses  are  tired  from  the  hard  work,  all  animals  are 
in  excellent  shape  and  the  men  well  with  the  exception  of  two  men,  who  were  hurt  in 
slight  accidents  en  route  and  who  are  getting  along  nicely,  and  a  few  days'  rest  will 
prove  most  beneficial  to  the  command. 
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With  reference  to  Indians  killed  their  names  arc  as  follows:  Nah-pi-waze  (Smarty), 
Gle-waze;  also  one  Indian,  name  unknown,  and  the  one  wounded  was  By-lil-le-be-tah, 
nephew  of  By-lil-le  himself.  All  are  saia  by  Superintendent  Shelton  and  Indian 
traders  to  have  been  as  tough  Indians  as  By-Iil-le  nad,  and  that  if  there  had  been  a 
selection  made  in  advance  as  to  what  Indians  should  have  been  killed  no  better  selec- 
tion could  have  been  possibly  made.  The  Indians  killed  whose  names  are  ^ven 
have  repeatedly  threatened  to  kill  Mr.  Hodley,  additional  farmer  at  Aneth.  Five  of 
By-lil-le*8  wamors  were  away  at  this  time  in  Colorado,  so  of  course  were  not  captured. 
Relative  to  the  disposition  of  the  prisoners  captured,  sufficient  has  already  been  stated  to 
show  the  dangerous  character  of  these  Indians  and  the  deplorable  influence  thev 
have  had  upon  other  Indians.  The  friendly  Indians  have  asked  permission  to  kill 
By-lil-le  and  the  worst  of  his  men,  and  when  this  permission  was  refused  tiiey  have 
asked  Superintendent  Shelton  to  send  for  soldiers  and  take  By-lil-le  and  Polly  away 
from  here  forever.  This  Indian  By-lil-le,  possibly  55  years  of  age,  was  so  mean  years 
ago  that  his  own  people  threatened  to  loll  him*  unless  he  went  away  and  never  re- 
turned. Acting  under  compulsion  he  therefore  left  the  section,  went  away,  and 
remained  with  Bill  Hyde,  said  to  have  been  one  of  Brigham  Young's  derVroying 
angles,  so  called,  somewhere  in  Utah  for  a  period  of  fifteen  years,  during  which  time 
he  added  to  his  own  savage  cunning  all  the  deviltry  that  could  be  acquired  from  this 
disciple  of  Young.  It  is  plain  to  be  seen  that  he  is  a  vicious  Indian  and  a  dangerous 
one.  Polly  is  the  same  and  said  to  be  more  murderous  than  By-lil-le;  both  of  them 
were  in  captivity  at  Fort  Sumner  vears  aco.  1  would  therefore  recommend  that  in 
view  of  their  bad  reputation  and  the  trouble  they  have  been  causing  in  this  section 
for  the  last  four  years,  and  the  evil  influence  they  have  exerted  over  other  friendly 
Indians,  that  these  two  Indians,  with  the  approval  <^  the  Commissioner  of  Indian 
Affairs,  be  confined  in  military  prison  at  hard  labor  for  a  period  of  not  less  than  ten 
years,  some  such  place  as  Alcatraz  Island,  Cal.,  where  the  Navajo  prisoners  were  sent 
whom  I  secured  at  Fort  Defiance,  Ariz.,  two  years  ago  this  fall,  and  at  the  conclusion 
of  tiieir  confinement  they  be  sent  to  some  other  Indian  reserve  or  agency  and  never 
permitted  to  return  here.  At  the  earnest  solicitation  of  some  excellent  Indians  I 
nave  told  them  I  would  endeavor  to  have  this  done,  and  firmly  believe  it  is  fOT  the 
best  interest  of  all  concerned  that  this  recommendation  be  carried  into  effect.  In 
the  case  of  the  other  Indians  captured  and  whose  names  are  as  follows:  1.  Sis-co; 
2.  Hosteen  Et-so;  3.  By-lil-le-be-tah,  sr;  4.  At-city;  5.  Hosteen  Es-cah-be-ga,  6. 
This-cheen-nah-ki-nah-la-be-ga;  7.  Clize-slon-be-ga;  8.  Mel-e-yon. 

In  view  of  their  failure  to  obey  the  commands  of  their  superintendent,  to  dip  their 
sheep,  to  send  their  children  to  school,  raping  girls  and  carrying  off  young  girls  for 
wives,  having  plural  wives,  carrying  dangerous  weap)on8,  resisting  arrest,  advising  their 
followers  to  fire  upon  us,  in  general  onpoeing  the  superintendent  in  his  efforts  to 
improve  the  Indian  and  better  his  condition,  I  recommend  that,  with  the  approval 
of  the  Commissioner  of  Indian  Affairs,  they  be  confined  at  some  suitable  military 
prison  at  hard  labor  for  a  period  of  two  years,  and  if  their  conduct  has  then  been 
pwxi,  that  they  then  be  returned  at  the  conclusion  of  this  term  of  imprisonment. 
That  in  the  meantime  j)ending  final  decision  of  this  matter,  that  these  prisoners  be 
taken  by  me  to  P'ort  Wingate,  N.  Mex.,  under  guard,  and  held  there  awaiting  final 
action,  providing  my  troops  return  there  in  the  immediate  future. 

Superintendent  Shelton  has  informed  me  that  he  would  furnish  me  with  a  copy 
of  his  report  made  to  the  Commisf^ioner  of  Indian  Affairs;  when  the  same  has  been 
received  I  shall  forward  same  to  he;  tiled  in  connection  \i'ith  this  report. 

A  report  will  be  submitted  relative  to  the  subject  of  the  Black  Mountain  Indians  as 
soon  as  the  same  can  he  prepared.  Attention  is  respectfully  invited  to  accompany- 
ing sketch  of  the  scene  of  capture  and  action  Ortober  28,  1907,  executed  under 
the  direction  of  Second  Lieut.  C.  W.  Stewart,  Filth  Cavalry,  topographical  officer 
of  the  command. 

In  conclusion  I  take  pleasure  in  stating  that  I  can  not  commend  too  highly  the 
conduct  of  all  officers  and  men  durini;  the  skirmish  of  the  28th  instant;  every  one 
performed  hLs  duty  in  a  soldierly  and  excellent  manner,  creditable  to  themselves 
and  belitting  the  rci)utation  of  their  regiment. 
Very  respectfully, 

Harry  0.  Wilijard, 
Captnin,  Fifth  U.  S.  Cavalry^  Comvianding  Squadron. 

The  Adjutant-General, 

Ucadquartcrs  Department  of  the  CoU/rado,  Denver^  Colo. 

Official  copy  respectfully  furnished  Superintendent  Shelton,  Shiprock,  N.  Mex., 
for  his  information.  ^ 

Harry  0.  Williard, 
Captain,  Ftfth  U,  S.  Cavahry. 
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Shifrock,  N.  Mbx.,  October  SO,  1907, 

(Via  Fannington,  N.  Mex.) 
To  Commissioner  Indian  Affairs, 

WcaikingUm,  D.  C. 
Troops  have  just  returned  from  southern  Utah.  Informed  by  wires  that  they  arrested 
By-a-lil-le  and  9  other  Indians;  3  others  were  killed  and  1  wounded  while  shoot- 
ing at  the  Indian  police  and  soldiers.  The  Indians  are  quiet  and  I  do  not  antici- 
pate any  further  trouble  unless  the  Black  Mountain  Indians  cause  it.  Report  will 
follow. 

Shbi;ion,  SuperintenderU, 

San  Juan  School, 
Shiprock,  N.  Mex.,  November  4,  1907, 

Sir:  I  have  the  honor  to  refer  to  my  reports  of  March  29,  1907,  and  September  18, 
1907,  relative  to  an  Indian  named  B^r-a-bl-le,  who  has  been  causing  trouble,  and  to 
my  telegram  dated  October  30,  in  which  I  said:  ''The  troops  have  just  returned  from 
southern  Utah,  where  they  arrested  By-a-lil-le  and  9  other  Indians;  3  others  were 
killed  and  1  woimded  while  shooting  at  the  Indian  police  and  the  soldiers.  The 
Indians  are  quiet  and  I  do  not  anticipate  further  trouble  unless  the  Black  Moimtain 
Indians  cause  it.    Report  will  follow." 

In  this  connection  I  have  to  report  that  Troops  I  and  K,  Fifth  U.  S.  Cavalry,  from 
Fort  Wingate,  N.  Mex.,  with  Capt.  H.  O.  Williara  in  conunand,  arrived  here  late  in  the 
afternoon  October  26,  where  they  camped  over  night,  during  which  time  the  command- 
ing officer  looked  over  my  correspondence  directed  to  your  office  bearing  on  the  subject 
and  discussed  the  matter  verbally  with  me.  It  was  decided  that  By-a-lil-le  should  be 
placed  imder  arrest  as  soon  as  possible,  in  order  to  prevent  him  from  gathering  his  fol- 
lowers for  a  resistance  and  from  going  to  the  Black  Mountains  after  other  Indians  to 
join  his  band,  which  in  all  probability  would  have  caused  an  uprising  in  that  section. 
He  had  threatened  to  go  to  these  mountains  for  help  in  case  soldiers  snould  come  into 
the  country,  and  had  ordered  his  men  to  shoot  the  soldiers  and  policemen  if  thev  came. 

The  troops  started  from  here  early  Sunday  morning,  the  27th,  arriving  at  the  Four 
Comers  trading  post  that  afternoon.  I  gathered  up  ail  of  the  Indian  police  that  were 
near  the  agency  and  directed  them  to  ^  down  the  river  and  to  the  Carriso  Moimtains 
and  notify  a  number  of  prominent  Indians  to  meet  the  troops  at  Four  Comers.  It  was 
our  intention  to  locate  By-a-lil-le  and  surroimd  him  and  his  band  with  the  troops, 
Indian  police,  and  other  Indians,  and  if  possible,  to  arrest  them  without  resistance.  I 
left  the  agency  some  time  after  the  troops  started,  passing  them  on  the  road.  I  reached 
Four  Comers  first,  where  I  found  a  member  of  By-a-fil-le^s  band.  I  detained  him 
there  until  the  commanding  officer  arrived,  who  placed  him  under  arrest.  I  left  the 
troops  at  this  point  and  drove  down  the  river  with  an  interpreter,  in  order  to  locate 
By-a-lU-le,  that  I  might  notify  the  commanding  officer  where  he  could  be  found, 
intending  that  if  I  located  him  on  the  north  side  of  the  river  to  notify  the  commander, 
so  that  he  might  come  down  that  night.  I  stopped  at  the  home  of  one  of  By-a-lil-le's 
wives,  16  miles  below  the  Four  Comers,  and  learned  that  he  was  on  the  opposite  side  of 
the  river,  after  which  I  drove  to  Heffeman's  trading  post  to  spend  the  nignt,  intending 
to  start  back  early  next  moming  to  meet  the  troops  and  inform  the  commander  what  I 
had  learned.     Next  moming,  just  at  daybreak,  while  hitching  up  my  team,  I  heard 

funs  fired  in  the  direction  or  B v-a-lil-le's  camp  on  the  south  side  of  the  river.  Before 
could  reach  this  place  I  met  the  troops  with  By-a-lil-le  and  eight  of  his  followers,  who 
had  been  taken  prisoners.  The  commanding  officer  informed  me  that  the  Indians  had 
opened  fire  on  the  police  and  soldiers,  and  that  they  were  compelled  to  fire  back  at  the 
Indians,  and  that  two  were  known  to  be  dead  and  one  wounded.  I  will  inclose  here- 
with a  report  signed  by  Capt.  Harry  O.  Williard,  directed  to  the  Adjutant-General, 
Department  of  tne  Colorado,  Denver,  Colo,  which  will  explain  the  movements  of  the 
troops  from  the  time  I  left  them  at  the  Four  Comers  until  I  met  them  the  next  moming 
with  the  priffoners  under  arrest. 

The  troops  were  located  in  camp  at  Aneth;  had  something  to  eat,  after  which  we 
weiU;  up  to  where  the  trouble  occurred,  for  the  purpose  of  burying  the  dead  men  and 
to  look  after  the  wounded  ones.  None  of  them  could  be  found.  I  heard  later  that 
they  had  been  carried  off  to  the  rocks  by  the  women.  No  Indians,  except  a  sick  man 
and  one  child,  were  seen  in  this  settlement,  but  2  miles  above  in  another  settlement 
several  Indians  were  seen  and  talked  with  who  said  they  were  ^lad  By-a-lil-le  had 
been  captured;  that  he  and  hin  band  had  by  threats  and  intimidations  held  them 
back  for  years  and  prevented  them  from  making  progress  as  the  Indians  had  in  other 
sections. 

While  the  appearance  of  soldiers  in  the  country  and  the  arrest  of  By-a-lil-le  and  his 
band,  as  well  as  the  killing  of  two  men  and  wounding  another,  caused  a  little  excite- 
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ment  among  the  Indians,  everything  is  as  quiet  as  could  be  expected.  Every  Indian 
that  I  have  tidked  with  wants  By-a-lil-le  and  Poll>r  sent  off  and  kept  away  from  the 
reservation,  and  they  say  the  others  should  be  punished  for  a  while. 

The  father  of  De-cla-yaze,  one  of  the  men  killed,  came  to  see  me  to-day  and  said 
that  he  blamed  no  one  but  his  son;  that  he  had  been  ad\ised  and  talked  with  time 
and  again  by  good  people,  and  that  he  had  persisted  in  doing  as  By-a-lil-le  had  told 
him.  This  man  was  more  than  a  mile  up  the  river  from  where  the  Indians  were 
arrested,  and  when  he  heard  the  troops  and  police  pass  he  followed  them  down  witli 
his  gun  and  opened  fire  on  the  police,  and  continued  to  shoot  until  he  was  killed. 
Nah-pa-yaze,  me  other  man  killed,  was  an  "all-round"  bad  man  as  well  as  the  otlier 
one.  Aside  from  By-a-lil-le's  immediate  band,  no  regrets  have  been  expressed  that 
either  of  these  men  were  killed.  By-a-lil-le-be-tah,  the  wounded  man,  was  a  nephew 
of  By-a-lil-le,  and  was  one  of  his  regular  bodyguards.  That  these  men  had  been  in- 
structed to  shoot  in  case  of  interference  by  tne  police  or  soldiers  was  shown  by  their 
actions.  The  members  of  this  band  that  are  under  arrest,  as  well  as  a  number  of 
Indians  that  are  not  arrested,  say  that  By-a-lil-le  told  them  to  always  be  ready  and 
dioot  the  soldiers  or  police  when  they  interfered  with  them.  I  had  been  told  this 
before. 

I  regret  very  much  that  it  became  necessary  to  kill  or  wound  anyone,  but  I  can  not 
see  how  it  could  have  been  avoided.  Captain  Williard  took  every  precaution  possible 
to  avoid  hurting  the  Indians.  The  policemen  and  other  Indians  begged  these  men  to 
Btop  shooting,  and  told  them  they  would  get  killed  if  they  did  not  stop  and  surrender. 

In  my  tel^ram  dated  October  30, 1  stated  that  three  men  were  killed  instead  of  two; 
this  was  the  first  report,  but  I  found  it  to  be  a  mistake. 

A  more  favorable  time  could  not  have  been  selected  for  arresting  By-a-lil-le,  as  the 
largest  part  of  his  band  were  not  at  the  camp  when  the  arrest  was  made.  Five  of  his 
worst  men  were  in  Colorado.  If  there  had  been  any  intimation  that  soldiers  were  in  the 
country,  all  of  the  Indians  belonging  to  this  band  would  have  been  on  lumd  armed  and 
ready  to  fight.    They  have  been  preparing  for  a  fight  for  several  months. 

I  do  not  think  that  there  is  any  further  danger  of  trouble  along  the  San  Juan  River. 
The  majority  of  the  Indians  are  good  and  law-abiding  people,  and  the  bad  Indians  will 
profit  by  the  experience  of  those  now  in  trouble.  The  Indians  living  in  the  country 
Detween  Bluff,  Utah,  and  the  Black  Mountains  may  get  worked  up  a  little  and  do 
some  talking,  but  I  believe  it  will  end  with  this.  In  time,  some  steps  will  have  to  be 
taken  to  teach  these  Indians  and  those  west  of  there  that  they  live  in  a  civilized 
country. 

The  prisoners  in  custody  are  all  very  penitent  and  say  that  they  have  pursued  the 
wrong  courw*.  A  lai^e  number  of  Indians  were  here  yesterday,  and  the  prisoners 
were  allowed  to  talk  to  them.  They  told  the  Indians  that  they  had  been  on  the 
wrong  road  and  that  it  had  got  them  in  trouble.  They  sent  word  to  the  rest  of  their 
band  to  turn  their  guns  over  to  me  and  the  farmer  and  ask  us  to  sell  them,  and  advised 
them  to  follow  the  advice  of  myself,  the  farmer,  and  the  good  Indians.  They  also 
sent  word  for  their  friends  to  come  to  the  ag(;ncy  and  promise  that  they  would  behave 
themselves  and  stay  out  of  trouble.  A  part  of  them  wen?  here  to-day  and  have  gone 
baek  to  bring  others. 

All  of  the  Indiaiip  on  this  part  of  thereser\'ation,  as  well  as  the  most  of  those  down 
the  river,  are  pleascMl  that  these  men  have  b(»en  arrested.  Some  of  them  want  the 
leaders  hung,  while  all  of  them,  except  near  relatives,  want  all  of  the  prisoners  sent 
away  and  punished  for  a  while. 

Whilci  By-a-lil-le  has  been  the  ring  leader  of  this  band  of  bad  men  and  has  been 
the  cause  of  most  of  the  trouble,  the  others  have  been  willing  to  carrv'  out  his  orders 
and  disregard  the  advice  of  myself,  the  fanner,  and  th(»  leading  Indians.  Next  to 
By-a-lil-le,  a  man  named  Polly  had  been  mo.Mt  troublesome.  Lik(»  By-a-lil-le,  he 
has  been  among  the  white  people  a  great  deal,  and  he  knew  better  than  to  act  a?  he 
has.  lie  has  Ix'cn  a  willing  assistant  to  By-a-lil-le  in  all  of  his  meanness,  and  ha** 
been  equally  as  active  in  preventing  the  Indians  from  dipping  their  .'^heep.  By-a- 
lil-le  ordered  the  Indians  to  keep  their  sheep  out  of  the  way  and  not  allow  them  to 
be  dipped,  and  then  had  one  of  his  wives  take  his  to  the  plant  and  have  them  dipix'd. 
Polly  sent  his  sheep  to  the  hills  and  refused  to  ])ring  them  in  and  prevented  others 
that  wanted  to  dip  from  doing  so.  I  consider  Pollv  more  dangerous  as  an  individual 
than  By-a-lil-le.     And  I  think  the  two  should  receive  equal  punishment. 

In  order  to  maintain  discipline  on  this  reservation  and  to  teach  the  Indians  that 
are  inclined  to  he  outlaws  that  this  (lovernment  will  not  tolerate  an  armed  bo<ly  of 
badnien,  I  think  all  of  the  prisoners,  except  one  old  man,  should  receive  some 
punishment. 
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The  names  of  the  prifioners  are:  1,  By-a-Iil-le;  2,  Polly;  3,  Sis-co;  4,  Hosteen-et-so; 
5,  By-a  lil-le-be-tah,  sr.;  6,  At-city;  7,  Bis-cla-e;  8,  Tha-el-chee-nah-ki-be-ga;  9, 
Qiz-e-don-be-ga;  10,  Mele-yon. 

I  would  respectfully  recommend  that  Hosteen-et-so,  the  old  man,  be  released  ane 
permitted  to  return  home.  And  that  By-a-lil-le  and  Polly  be  confined  in  somd 
suitable  military  prison  at  hard  labor  for  a  period  of  ten  years,  and  that  the  other 
seven  men  be  confined  in  some  suitable  military  prison  for  a  period  of  two  years;  if 
their  conduct  has  been  good  in  the  meantime  they  may  be  returned  to  their  homes. 

I  wish  to  state  that  Captain  Williard  and  the  other  officers  and  men  with  the  troops 
have  rendered  good  service  here.  Captain  Williard  has  talked  to  the  Indians  several 
times  in  council  and  advised  them  in  a  friendly  and  kind  manner  to  heed  the  advice 
of  their  agent  and  others  whose  duty  it  was  to  give  advice;  at  the  same  time  he  made 
it  plain  to  the  Indians  that  the  Government  would  not  tolerate  a  band  of  bad  men 
who  joined  themselves  together  to  defy  law  and  order  or  to  intimidate  or  interfere 
with  Indians  that  were  conducting  themselves  properly. 

It  is  my  opinion  that  troops  will  be  no  longer  needed  in  this  vicinity,  and  I  respect- 
fuUy  recommend  that  they  be  instructed  to  return  to  Foit  Win^te  and  take  the 
prisoners  with  them  for  safe-keeping  until  their  cases  are  finally  disposed  of. 
Very  respectfully, 

Wm.    T.    Sh ELTON, 

Superintendent  and  Special  Disbursing  Agent, 

The  Commissioner  of  Indian  Affairs, 

Washington^  D.  C, 


Department  of  the  Interior, 

Waskingtonj  November  9,  1907. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt,  by  your  reference  of  the  6th  instant, 
of  the  following  telegram  addressed  to  the  Adjutant-General  of  the  Army  under  date  of 
November  5,  by  the  commanding  officer  Department  of  Colorado: 

"  Captain  William,  commanding  the  two  troops  Fifth  Cavalry  sent  to  Aneth,  Utah,  on. 
Navajo  Reservation,  reports  under  date  Novemoer  fourth,  the  purtKwe  of  his  visit  there 
accomplished,  he  reports  conditions  satisfactory  and  that  both  Inaian  Superintendent 
Shelton  and  himself  are  of  the  opinion  that  the  troops  might  properly  now  be  with- 
drawn, but  taking  along  the  ten  troublesome  Indians  now  hela  prisoners  to  Wingate, 
pending  final  disposition  of  their  cases.  Recommend  that  I  be  authorized  to  return 
troops  to  proper  station  and  hold  in  confinement  the  ten  Indian  prisoners  at  Fort  Win- 
gate,  pending  instructions  from  the  Interior  Department  as  to  final  disposition  of 
prisoners.    Full  report  of  Captain  William's  movements  will  be  made  shortly  by  mail , ' ' 

Agreeably  to  your  request  for  an  expression  of  the  views  of  this  Department  in  the 
matter,  I  have  to  advise  you  that  it  was  referred  to  the  Commissioner  of  Indian  Affairs, 
and  that  he  and  the  Department  fully  concur  in  the  opinion  of  the  commanding  officer, 
that  there  is  no  further  need  for  troops,  and  that  the  ten  Indian  prisoners  mentioned 
should  be  held  temporarily  at  Fort  Wingate. 

The  matter  of  the  final  aisposition  of  these  Indian  prisoners  will  be  made  the  subject 
of  another  communication.    The  telegram  is  returned  herewith. 
Very  respectfully, 

James  Rudolph  Garfield, 

Secretary. 

The  Secretary  of  War. 


War  Department, 
Washington,  November  IS,  1907. 
Sir:  Referring  to  your  letter  of  November  9,  1907,  I  have  the  honor  to  inclose  here- 
with for  your  information  a  copy  of  a  telegram  of  November  12, 1907,  to  the  command- 
ing general,  Department  of  the  Colorado,  Denver,  Colo.,  authorizing  him  to  withdraw 
the  two  troops  of  the  Fifth  Cavalry  from  Aneth,  Utah,  and  to  hold  the  10  Indian  prison- 
ers in  confinement  at  Fort  Wingate,  N.  Mex.,  pending  receipt  of  further  instructions. 
Very  respectfully, 

xvoBERT  Shaw  Olivbr, 

Actina  Secretary  of  War.. 
The  Secretary  of  the  Interior. 
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Wab  Department, 
The  Adjutant-General's  Officb, 

Waakmgton,  November  It,  1907» 

OOMMANDINO  GENERAL,  DEPARTMENT  OF  COLORADO, 

Denver,  Colo,: 
Ke^erence  ^our  teleeram  >lovember  5,  Acting  Secretary  War  authorizes  voa  to  return 
two  troops  Fifth  Cavalry,  from  Aneth,  Utah,  to  prox)er  station  and  to  hold  10  Indian 
prifloneiB  in  confinement  at  Fort  Wingate  pending  further  instructions. 

Adjutant-Genkrau 


San  Juan  School, 
Shiprock,  N.  Mex.,  November  16,  2907. 

Sir:  I  have  the  honor  to  report  that  on  the  evening  of  October  28  last,  while  the 
troops  were  in  camp  at  Aneth,  Utah,  an  Indian  named  Nick  Lee  visited  the  camp  of 
the  Indian  police  and  Government  scouts,  and  while  there  he  severely  criticised  the 
soldiers  for  arresting  By-a-lil-le  and  his  men  and  criticised  the  Government  for  send- 
ing the  soldiers  on  the  reservation.  After  the  troops  had  returned  to  this  place  this 
man  Lee  also  came  to  the  agency,  when  the  police  and  scouts  informed  the  corn- 
man  dine  officer  and  myself  of  his  remarks.  The  commander  immediately  placed 
him  unaer  arrest  and  notified  his  Department  of  his  action,  requesting  that  the  pris- 
oner be  taken  to  Fort  Wingate  for  three  months'  confinement.  I  will  inclose  herewith 
a  copy  of  a  letter  addressed  to  the  commanding  officer,  stating  that  the  arrest  of  this 
man  meets  with  my  approval;  that  he  had  made  more  or  less  trouble  on  this  reserva- 
tion since  his  return  from  the  penitentiary. 

In  this  connection  I  have  to  say  that  the  man  referred  to  ser\-ed  a  ten  years'  sentence 
in  the  Arizona  penitentiary  for  murder.  And  since  his  return  to  the  reservation, 
flome  four  years  ago,  he  had  made  considerable  trouble  for  himself  and  others.  For  a 
year  or  more  he  was  a  member  of  By-a-lil-le*s  band,  but  was  compelled  to  leave 
that  locality  on  account  of  threats  made  by  By-a-lil-le  and  others  aeainst  his  life.  He 
came  to  me  and  asked  for  work  and  promised  to  behave  himself.  And  aside  from 
interfering  with  other  people's  business  he  has  not  been  a  bad  man.  He  is  the  only 
man  that  nas  had  anytning  to  say  aeainst  the  action  of  the  Government  in  suppressing 
the  trouble  in  southern  Utah,  and  I  trust  that  the  action  of  Captain  Williard  m  arrest- 
ing him  will  meet  the  approval  of  your  Office.  His  Department  approved  of  his  action . 
Very  respectfully, 

Wm.  T.  Shelton, 
Superintendent  and  Special  Disbursing  Agent. 

The  Commissioner  op  Indian  Affairs. 


San  Juan  School, 
Shiprochf  N.  Jfex.,  November  4 ^  1907. 
Dear  Sir:  In  the  matter  of  Nick  Lee,  the  man  you  have  under  arrest  for  trying  to 
incite  trouVjle  at  your  camp  the  night  after  the  arrest  of  By-a-lil-le  and  his  band,  I  liav** 
to  say  that  the  arr(  st  of  this  man  meets  with  my  approval  and  I  think  that  three  months' 
confinement  will  teach  him  a  good  lesson.     He  has  made  more  or  less  trouble  on  this 
reservation  since  he  returned  from  the  penitentiary. 
Very  respectfully, 

Wm.  T.  Shelton, 
Superintendent  and  Special  Disbursing  Agent. 
Capt.  H.  O.  Williard, 

Fifth  Cavalry f  Commanding. 


San  Juan  School, 
Shiproch,  N.  Mex.,  November  16 j  1907. 
Sir:  I  have  the  honor  to  report  that  the  troops  have  returned  to  Fort  Wingate,  taking 
with  them  ten  pris<jner8.  Ilosteen-et-so,  the  old  man  referred  to  in  mv  letter  of  the  4th 
instant,  was  released.  I  have  to  report  further  that  the  arrest  of  these  renegade 
Indians  has  had  the  desired  effect.  All  of  the  leading  Indians  are  well  pleased  with 
the  outcome  of  this  affair,  and  1;hey  are  coming  here  daily  from  different  parts  of  the 
reservations  to  a^ure  me  that  thev  are  pleased.  Many  of  them  have  reouested  me  to 
thank  you  for  sending  the  soldiers  here  and  for  taking  By-a-lil-le  and  his  foUowereaway. 
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These  people  were  hated  and  feared  more  than  I  ever  realized.  Indiana  have  beea 
coming  here  every  day  since  the  trouble  occurred  and  I  have  only  heard  of  one  that 
had  any  fault  to  find,  and  he  is  an  ex-convict,  who  was  for  a  time  a  member  of  the  same 
band.    I  will  refer  to  him  in  another  letter. 

AU  of  the  former  members  of  By-a-lil-le's  band,  including  his  wives,  sons,  and  sons- 
in-laws,  have  been  to  see  me,  and  they  all  say  that  By-a-lil-le  is  to  blame  for  the 
trouble.  His  own  sister  told  me  that  he  had  always  lied  to  them  and  had  prejudiced 
them  against  the  Government  and  the  Indians  that  were  trying  to  please  the  Govern- 
ment. His  oldest  son  brought  me  his  and  his  father's  guns  and  placed  a  younger 
brother  in  school.  This  boy  was  placed  in  school  without  any  solicitation  on  my  part. 
All  of  these  Indians  admit  that  tney  have  been  mean,  and  say  that  they  are  going  to 
turn  over  a  new  leaf  and  live  as  they  should.  The  other  Indians  promise  to  be  mendly 
with  them  and  help  them  to  be  better  people. 

By-a-lil-le  and  tne  other  prisoners  were  each  given  an  opportunity  to  talk  to  their 
friends  and  the  other  Indians.  They  all  admitted  that  they  had  been  doing  wrong, 
and  advised  those  that  they  talked  to  to  profit  by  their  experience  and  stay  out  of 
trouble. 

A  number  of  prominent  Indians  have  talked  to  the  different  crowds  that  have  been 
here,  and  in  each  case  the  speaker  as  well  as  the  other  Indians  approved  of  what  had 
been  done.  No  one  has  suggested  clemency  for  any  of  the  prisoners,  and  the  release 
of  the  old  man  met  with  some  opposition. 

I  can  not  see  anv  prospects  oi  further  trouble  on  this  reservation.    All  the  Indians 
are  satisfied  with  the  present  situation,  now  that  the  worst  Indians  and  trouble  maken 
are  gone.    Everybody  has  settled  down  to  work. 
Very  respectfully, 

Wm.  T.  Shelton, 
Superintendent  and  Special  Disburnng  AgenL 

The  CoiiiiissiONER  of  Indian  Affairs, 

Washington,  D,  C. 


bxPARTMENT   OF  THE   InTBRIOH, 

WasMngUmf  November  tt,  IBtft. 

Sir:  On  November  9  I  had  the  honor  to  acknowledge  the  receipt,  by  your  reference, 
of  a  telegram  addressed  to  the  Adjutant-General  of  the  Army  on  November  5  by  the 
commanding  officer.  Department  of  the  Colorado,  relating  to  the  return  from  Aneth, 
Utah,  of  two  troops  of  the  Fifth  U.  S.  Cavalry  to  Fort  Wingate,  N.  Mex.,  and  holding 
as  prisoners  10  hostile  Indians  arrested  on  the  Navajo  Reservation  pending  the  fimJ 
disposition  of  their  cases. 

In  accordance  with  your  request  for  an  expression  of  my  views  in  the  matter,  I  ad- 
vised you  that  the  Commissioner  of  Indian  Anairs  and  the  Department  fully  concurred 
in  the  opinion  of  the  commanding  officer  that  there  was  no  further  need  for  troops  at 
Aneth,  and  that  the  10  prisoners  mentioned  should  be  held  temporarily  at  Fort  Win- 
gate;  also  that  their  final  disposition  would  be  made  the  subject  of  another  commu- 
nication upon  receipt  of  further  information  respecting  the  matter. 

The  Indian  Office  received  on  the  13th  instant  a  report  from  the  superintendent  of 
the  San  Juan  School,  Shiprock,  N.  Mex.,  in  regard  thereto,  accompanied  by  an  official 
copy  of  one  addressed  by  Capt.  H.  O.  Williard,  Fifth  Cavalry,  commandine  SG[uadron, 
to  the  adjutant-general.  Department  of  the  Colorado,  Denver,  Colo.,  explaining  the 
movements  of  the  troops  from  the  beginning  to  the  end  of  the  inarch  and  the  arrest  of 
the  Indians  now  held  as  prisoners. 

It  is  shown  by  these  that  Superintendent  Shelton  and  Captain  Williard  worked  in 
conjunction  from  the  time  of  the  arrival  of  the  latter  upon  the  scene  of  trouble,  and 
that  the  former  accompanied  the  troops  in  person  upon  their  expedition. 

In  view  of  the  bad  character  of  two  of  the  rin^  leaders — By-a-lil-le  and  Polly — their 
hostility  to  the  Government,  their  efforts  to  kill  those  who  interf erred  witn  them, 
the  fact  that  they  were  ''armed  to  the  teeth; "  that  they  resisted  arrest;  that  their  band, 
under  former  instructions  ^ven  them,  fired  upon  the  troops,  and  for  other  reasons 
which  will  be  set  out  heremafter,  the  superintendent  and  Captian  Williard  recom- 
mended that  the  two  Indians  named,  with  the  approval  of  the  Commissioner  of  Indian 
Affairs,  be  confined  in  a  military  prison  at  hard  mbor  for  a  period  of  ten  years.  The 
captain  suggests  that  at  the  conclusion  of  their  confinement  they  be  sent  to  some  other 
reserve  or  agency  and  never  permitted  to  return  to  the  Navajo  ^Reservation. 

In  the  case  of  the  other  Indians  (8  in  number)  captured,  namely,  Sis-co,  Hosteen- 
«t-so,  By-a-lil-le-be-tah,  sr.,  At-city,  Bis-cla-e,  Tha-el-chee-nah-ki-be-ga,  Cliz-e-slon* 
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be-ga.  and  Mele-yon,  Captain  Williard  recommends,  for  eood  and  mfficieni  reaaous, 
that,  with  the  approval  of  the  Commissioner  of  Indian  Anairs.  they  be  confined  in  a 
similar  manner  for  the  period  of  two  years.  The  superintendeiit  concurs  in  this  recom- 
mendation, except  in  the  case  of  ilosteen-et-so.  who,  being  an  old  man.  should,  he 
thinks,  be  released  and  returned  home. 

The  Indian  Office  has  known  all  along  of  the  bad  influence  of  By-a-lil-le  among 
a  settlement  of  Indians  on  the  Navajo  Re9er\-ation  aouih  of  the  San  Juan  River,  some 
40  miles  northwest  of  Shiprock.  N.  Mex..  but  hoped,  throu^  the  superintendent  and 
the  farmer  in  charge,  to  overcome  it.  gain  his  c«:>nfidence.  and  per^uaiie  him  to  exert 
his  influence  with  his  clan  fi>r  good.  Such  efforts,  however,  were  unsuccesEful.  al- 
though put  forth  in  a  most  diplomatic  and  careful  manner. 

He  i  By-a-lil-let  found  fault  with  the  Indians  who  trie-J  to  impn>ve  their  condition 
under  instructions  from  the  superintendent,  and  by  threats  and  intiniiiiation  en- 
deavored to  enlist  their  support  in  defying  the  Government  and  its  authoritv.  and  he 
and  his  band  of  30  or  more  outlaws  purch^se^l  arms  and  ammunition  and  threatened 
to  kill  Mr.  Shelton  ;the  superintendent'  and  Mr.  Holly  ithe  farmer),  the  policemen, 
or  anyone  else  who  came  to  interfere  with  them  in  aiiy  wav  whaiever. 

Byna-lil-le  is  a  medicine  man  and  is  known  among  the  Indians  as  a  rain  maker, 
many  being  so  credulous  as  to  believe  that  he  could  make  it  rain  or  cause  the  tain  to 
cease.  \\'hen  his  pretensions  failed  to  have  the  desired  eilect  he  threatened  to  kill 
those  who  denied  his  power  and  did  not  believe  in  him  and  his  ivllowers.  By  coercion 
he  enlisted  a  number  of  Indians  on  his  ^ide  who  were  not  in  sympathy  with  his 
movements. 

With  his  armed  brigand  force  he  went  into  the  outlying  districts  of  the  reservation 
and  threatened  to  exterminate  the  Indians  who  sent  their  children  to  school  or  took 
up  the  white  man's  wa>'s.  and  to  bring  all  kinds  of  disaster  upon  the  ignorant  who  failed 
to  follow  him.  using  hi's  craft  and  cunning  as  a  **bi^  medicme  man ''  and  telling  |hem 
that  if  the  soldiers  came  he  would  cause  the  lightning  to  strike  them  dead. 

He  inspired  the  Indians  with  awe  wherever  he  weut.  filled  them  with  a  restless 

3;>irit.  terrorized  the  white  settlements  bordering  on  the  reservation,  and  lived  by 
epredating  upon  the  stock  and  other  property  of  the  peaceable  Indians  and  the  whites. 
His  moral  character  is  bad — the  worst  type.'  He  and  his  followers  a^mmitted  rape, 
compelled  widows  and  their  daughters  of  12  and  13  years  to  live  with  them  as  wives, 
and  often  sold  their  own  daughters  for  horses  and  slieep  to  older  men  for  second  and 
third  wives. 

The  influence  of  this  band  of  ren^iades  and  outlaws  extendi  d  ^  ovond  their  own 
seiilemeRi.  It  reached  the  Xavaj«  s.  riirie.-.  and  Apache:?  wh.»  inhae  it  the  brakes 
and  mouniaiii?  ••{  the  ^^an  Juan  ar.d  CI*  Tad.-  Rivers,  beyond  the  retftrainLo  of  civili- 
zation, where  they  have  rr<imed  at  v.ill.  and  whence  they  came  to  i^teal  fn»m  and  ct>m- 
mit  ether  riutrages  again«t  friendly  Indian?  and  while  settlei^.  As  an  iilu>tration. 
R.  S.  Connell.  ^pfcial  Indian  agent,  say.-  in  a  repc'rt  vi  April  rt  la^^t  to  the  Commis- 
sioner of  Indian  Affair?  respecting  the^e  cla<j?es  that  he  saw  12  Piutes  come  into  a  co«.)p- 
erative  store  at  Bluff.  Vtah.  e^^uipped  with  pi*t<  b.  bells,  and  cartridges:  that  <»ne 
delil>erately  sb-t  an  am»w  into  tne  middle  tf  the  tiixT;  that  another  amufed  his  com- 
panions by  hacking  the  store  counters  with  a  big  knife,  and  that  the  trader  feared  to 
object.  sa>-ing  that  it  was  easier  tn  tolerate  and  feed  such  Indians  than  to  fight  them. 
They  were  m^.unted  and  had  ritles  ^trapped  to  their  saddles. 

Mr.  Heffener.  an  Indian  trader  at  Aneth.  Utah,  who  has  resided  a  number  of  j-eam 
in  that  locality  and  is  thoroughly  conversant  with  the  characteristics  and  habits  of 
By-a-lil-le  and  Polly,  as  well  as  of  their  men.  expressed  the  opinion  to  Captain  Wil- 
liard that  they  were  "vicious.  I^ad  Indians  of  the  worst  t>'pe:"  that  there  were  none 
more  cunning,  crafty,  or  villainous,  and  that  if  an>ltiing  Polly  was  worse  than 
By-a-lil-le.  l^ecaiise  the  i«mier  not  only  incited  the  Indians  to  act?  of  deviltry,  but 
did  n-t  hesitate  to  (^r-mmit  them  himself. 

Mr.  Butler,  who  has  a  trading  post  s«»ine  10  miles  fn^m  Aneth  on  the  road  to  Four 
Comers,  near  Polly's  hv-g-an.  and  who  has  known  these  Indians  for  years.  regarde<i 
them  a^  daneeroiL«.  anvi  informed  Captain  Williani  that  if  thev  had  not* been  surprise*! 
and  captun:^!  as  thoy  were,  they  would  have  'put  up  a  stiff  ticht."  He  thought  that 
if  they  had  not  b*^  vn  arri-steii  they  would  by  spnng  hiwo  stirre^i  up  such  trouble  and  so 
agitated  the  Blaok  Mountain  XaN-ajos,  Piuios.  and  other  Indians  that  a  serious  Indian 
war  would  have  ro.*ult»Hl. 

The  same  views  wen-  express^  by  Charles  Fritz,  a  trader  at  Four  Comers,  Utah,  as 
those  of  the  « -tht-r  traders  a\x>ve  mentioneii,  and  as  they  are  all  said  to  be  reliable  and 
trust  won  hy  men  of  many  vears*  experience  with  the  Indians,  their  opinions  are 
regarded  as  entitleii  to  wtigfit.  and  for  that  re;iSi-n  are  given  as  showing  tne  attitude 
of  the  Indians  and  tht-  siiuaiion  up  to  the  time  the  tn.x>ps  entered  southern  Utah. 
The  >'iew9  and  opinii-iis  of  ihes*^  men  are  cv^rroU»rated  by  the  statements  of  other 
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whitee  and  friendly  Indians.  The  latter  have  long  wished  to  have  these  leaders 
removed  from  the  reservation  because  of  their  l>ad  characters,  threats,  and  \dciou8 
habits,  and  it  is  said  showed  delight  at  leamino;  that  they  had  been  arrested  and  were 
to  be  sent  away.  Some,  indeeo,  even  urged  that  By-a-lil-le  and  Polly  be  killed, 
because  they  kept  the  Indian  settlements  in  a  state  of  constant  dread  and  terror,  ana 
it  was  believed  that  they  could  cause  death  by  shooting  hidden  darts  into  the  body 
of  a  living  Indian.  About  September  1  last  a  prominent  Indian  named  Do-hi-e  died 
after  a  short  illness.  Before  dying  he  told  his  friends  that  By-a-lil-le  was  a  ^-itch  and 
had  killed  him  by  shooting  darts  into  his  body.  For  this' reason  Do-hi-e*s  friends 
insisted  that  By-a-lil-le  should  be  put  to  death  or  taken  out  of  the  countr>'.  This 
shows  the  feeling  entertained  toward  the  outlaws  by  the  Navajos  who  are  good, 
friendly,  and  willing  to  carnr  out  the  plans  of  the  Government  for  the  improvement 
of  their  condition  and  the  advancement  of  their  civilization. 

The  peaceable  and  progressive  Indians  insisted  that  there  was  no  use  in  trying  in  a 
mild  way  to  get  thei?e  renegades  to  behave  themselves,  and  asked  that  soldiers  be  sent 
into  that  locality  to  show  the  latter  that  the  United  States  Government  is  able  and 
willing  to  protect  the  people  who  are  trying  to  make  an  honest  living  and  be  self- 
supporting  and  law-abiding. 

Troops  were  sent  on  a  peaceful  mi^^ion  to  the  neighborhood  of  tliis  hot^tile  band. 
They  were  under  the  command  of  an  oificer  of  (^ood  judgment  and  experience.  He 
and  his  fellow-officers  considered  the  situation,  it  was  decided  that  By-a-lil-le  and  his 
men  should  be  arrested  in  order  to  avoid  a  serious  conflict.  Accordingly  they  made 
a  night  march  upon  him  and  surprised  and  captured  him  and  his  immediate  followers 
about  daybreak  the  next  mornmg.  The  Indian  police  and  Indians  accompanying 
the  troops  were  apprehensive  that  By-a-lil-le  had  learned  of  their  presence  and  would 
ambush  them.  \Vnile  the  arrest  of  By-a-lil-le  and  his  immediate  followers  was  being 
made  the  troops  were  fired  upon  by  other  Indians  in  the  vicinity.  The  horse  of  Cap- 
tain Williard's  first  sergeant  was  shot.  Tlie  troops  were  ordered  to  defend  tliemselves 
and  returned  the  fire,  killing  two  Indians  and  wounding  one. 

The  father  of  De-cla-yaze,  one  of  tho  Indians  killed,  visited  Superintendent  Shelton 
on  the  4th  instant  and  said  that  he  blamed  no  one  but  his  son;  that  the  latter  had  been 
advis(.*d  and  talked  with  time  and  again  by  good  people,  but  had  persisted  in  doing  as 
Bv-a-lil-le  had  told  him;  that  De-cla-yaze  was  more  than  a  mile  up  the  river  from 
where  the  Indians  were  arrested;  but  when  he  heard  the  troops  and  police  pass,  fol- 
lowed them  down  with  his  ^un  and  opened  fire  and  continuea  shooting  untd  killed. 

Nah-pa-yaz,  the  other  Indian  killed,  is  report(Hl  by  the  superintendent  to  have  been 
"an  all  around  bad  man,"  and  aside  from  By-a-lil-le*8  immediate  V>and,  no  regrets  have 
b(*en  exprossed,  according  to  the  superintendent's  report,  that  either  of  these  men  were 
killed.  The  woundcnl  Indian  is  a  nephew  of  By-a-lil-le,  and  was  one  of  his  regular 
iKxiyguards.  The  membc^rs  of  the  Vjand  under  arrest,  as  well  as  a  number  of  Indians 
not  arrf^sted,  say  that  By-a-lil-le  liad  told  them  to  be  ready  always  to  shoot  the  soldiers 
6t  the  police  if  they  w<*re  int<*rferi?d  with. 

The  prisoners  have  defied  the  Government  and  its  authorities;  they  have  impeded 
the  pn^ess  of  other  Indians  in  their  efforts  to  improve  and  better  their  condition; 
they  armed  themselves  with  mo<lem  rifles  and  ammunition,  threatened  to  kill  any  per- 
son or  persons  who  molested  them,  and  fired  first  upon  United  States  troops  in  the  dis- 
charge of  their  duty.  For  these  and  the  other  reasons  above  set  out.  I  recommend, 
after  consulting  with  the  Commissioner  of  Iiulian  Affairs,  that  all  the  prisoners 
above-named,  except  Hosteen-et-so,  be  transported  to  Fort  Iluachua,  Ariz.,  and  con- 
fined there  for  an  indefinite  period  at  hard  li\lx»r.  the  Indian  Office  to  jay  the  ex- 
penses of  their  transiK)rtation  and  subsistence  while  there,  as  usual  in  such  cases. 

In  the  case  of  Uc^teen-et-so,  I  recommend,  at  the  instance  of  the  CommL<?sioner, 
that  he,  being  an  old  man,  be  released  and  permitted  to  return  home  from  Fort  Win- 
gate  under  promise  of  future  good  behavior. 

The  other  Indian  prisoners  can  be  released  whenever  it  may  be  deerne<l  best  to  do  so, 
each  case  to  l>e  considered  on  its  own  merits,  the  conduct  of  the  prisoner  during  con- 
finement, and  his  promise  of  future  good  behavior  after  liLs  return  home. 

In  conclusion,  I  commend  Captain  Williurd,  the  commanding  officer,  for  the  tact  and 
good  judp^nent  displayed  in  dealing  with  these  Indians,  for  his  success  in  allaying  the 
excitement  caused  among  other  Indians  by  the  presence  of  the  troops,  anci  for  the 
wholesome  advice  given  them  in  council  after  the  arrests  were  made.  He  has  on  for- 
mer occasions  been  charged  with  the  duties  of  this  sort  which  I  am  informed  he  dis- 
charged with  credit  to  himself. 

The  other  officers  and  men  with  the  trooj>s  on  this  expedition  rendered  good  service, 
for  which  they  also  are  to  be  commended. 

Very  respectfully,  James  Rudolph  Garfield, 

Secretary. 

The  Sk«  uKT.vKv  OF  War. 
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War  Department, 
Washington^  November  25,  1907, 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your  letter  of  22d  instant  relative  to 
the  disposal  of  ten  Indians  arrested  by  troops  near  Aneth,  Utah,  and  advise  you  that 
the  recommendations  contained  therein  will  be  carried  out. 

Thanking  you  for  your  commendation  of  the  services  performed  by  the  officers  and 
men  taking  part  in  this  expedition,  which  will  be  duly  conmiunicated  to  them,  1 
remain. 

Very  respectfully,  Robert  Shaw  Oliver, 

Acting  Secretary  of  War, 
The  Secretary  of  the  Interior. 


Washington,  December  4, 1907. 

Sir:  Referring  to  previous  correspondence  in  regard  to  an  Indian  named  By-a-lil-le 
and  his  band  of  outlaws  on  the  Navajo  Reservation,  you  are  informed  that  on  November 
22  the  Secretary  of  the  Interior  recommended  to  the  Secretary  of  War  that  Bv-a-lil-le 
and  nine  other  Indians  recently  arrested  by  United  States  troops  near  Anetn,  Utah, 
be  transported  to  Fort  Huachucha,  Ariz.,  and  confined  there  for  an  indefinite  period 
at  haurd  labor,  with  the  exception  of  Hosteen-et-sa,  an  old  man,  whose  release  was 
recommendea,  with  permission  to  return  home. 

The  OflS^ce  is  in  receipt  by  departmental  reference  of  a  letter  dated  November  25 
from  the  Acting  Secretary  of  War  advising  the  Secretary  of  the  Interior  that  his  recom- 
mendations win  be  carried  out.     . 

Very  respectfully,  F.  M.  Conser,  Cfnrf  Clerk. 

The  Superintendent  San  Juan  Indian  School, 

Skiprockf  N,  Mex. 


Department  of  the  Interior, 

Washington,  December  14,  1907, 
Sir:  On  December  11  the  Acting  Secretary  of  War  returned  to  the  Department  of 
the  Interior  my  letter  of  November  22  referring  to  previous  correspondence  in  regard 
to  the  arrest  of  ten  Navajo  Indians  near  Shiprock,  N.  Mex.,  and  recommending  that 
they,  except  HoBteen-et-so,  be  confined  at  hard  labor  at  Fort  Huachuca,  Ariz.,  for 
an  indefinite  period,  each  case  to  be  considered  on  its  merits  for  relea^^e.  He  invited 
attention  to  the  fourth  indorsement  thereon,  showing  that  nine  of  the  Indian  prisoners 
ordered  transferred  to  the  said  fort  left  Fort  Wingate,  N.  Mex.  ,on  the  6th instant,  under 
guard,  for  their  new  place  of  confinement. 

On  the  13th  instant  I  referred  the  paper  to  the  Commissioner  of  Indian  AffairB  for 
his  information  and  notation  of  the  facts  in  the  case.  It  is  returned  herewith,  as 
requested  in  the  fifth  indorsement  thereon. 

Very  respectfully,  Frank  Pierce, 

Acting  Secretary. 
The  Secretary  op  War. 


Department  op  the  Interior, 

Washington,  February  1,  1908. 
Sir:  On  January  30,  the  Acting  Secretary  of  War  referred  to  me  a  teh^gram  addressed 
to  the  Adjutant-General  of  the  Army,  this  city,  by  the  commanding  general,  Depart- 
ment of  the  Colorado,  saying  that  it  has  been  decided  to  release  two  Navajo  prisoners 
at  Huachuca  at  once,  one  of  whom  is  in  an  advanced  stage  of  tuberculosip,  and 
requesting  that  he  be  authorized  to  turn  them  over  to  tlio  Navajo  agent  at  Guad- 
alupe, and  that  I  iriFtnict  the  agent  accordingly.  The  Acting  Secretary  asks  for  an 
expression  of  my  wnshes  in  the  premises. 

In  response  I  have  to  say  that  I  am  perfectly  willing  to  leave  the  matter  to  the 
di8<Tetion  of  tlie  War  Dcjuirtnient. 

The  af?ent  will  be  furniHlied  with  copies  of  the  correspondence  and  directed  to  coop- 
erate with  the  commanding  oflicer. 

Very  respectfully,  Jesse  Wilson, 

Assistant  Secretary. 
The  Secretary  of  Wau, 
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Washington,  February  5,  1908. 

Sib:  On  January  30  the  Acting  Secretary  of  War  referred  to  the  Secretary  of  the 
Interior  a  telegram  addressed  to  the  Adjutant-General  of  the  Army,  this  city,  by  the 
commanding  general,  Department  of  the  Colorado,  saying  that  it  had  been  decided 
to  release  two  Navajo  prisoners  at  Fort  Huachuca,  Ariz.,  at  onqe,  one  of  whom  is  in 
an  advanced  stage  of  tuberculosis,  and  requesting  that  he  be  authorized  to  turn  them 
over  to  you  at  *' Guadalupe"  (presumably  Gallup)  and  that  the  Secretary  instruct 
you  accordingly. 

On  February  1  the  Assistant  Secretary  of  the  Interior  advised  the  Secretary  of  War 
that  he  was  perfectly  willing  to  leave  the  matter  to  the  discretion  of  the  War  Depart- 
ment, and  that  you  would  be  furnished  copies  of  the  correspondence  and  directed  to 
cooperate  with  the  commanding  officer. 

I  inclose  a  copy  of  the  Assistant  Secretary's  letter  and  have  to  direct  that  you  be 
governed  accordingly. 

You  will  hold  the  two  Navajo  prisoners,  when  they  shall  have  been  turned  over  to 
you,  until  given  final  i nstructions  as  to  their  release.  They  lived  formerly  on  the  north- 
em  part  of  the  Navajo  reservation  and  were  under  the  jurisdiction  of  the  superintendent 
in  cnarge  of  the  San  Juan  School,  and  were  arrested  and  taken  away  because  of  their 
bad  conduct  in  connection  with  certain  other  Indians.  It  is  thought  that  they  shoidd 
not  be  allowed  to  return  to  their  old  homes  lest  they  should  repeat  their  acts  of  former 
bad  conduct.  The  good  of  the  service  apx>oar8  to  demand  that  they  be  required  to 
remain  on  the  southern  part  of  the  Navaio  reservation  under  your  immediate  over- 
sight. Their  fsunilies,  if  they  have  any,  snould  be  allowed  to  join  them  there.  The 
office- would  be  pleased  to  have  a  report  from  vou  in  regard  to  this  matter.  You  are 
requested  to  correspond  with  Superintendent  Snelton,  at  Shiprock,  for  further  informa- 
tion respecting  these  prisoners,  and  as  to  whether  it  would  be  wise  to  adopt  the  course 
herein  suggested,  and  make  report  to  the  office. 
Very  respectfully. 

Acting  Commistioner. 

The  SUPBBINTBNDBNT  IN  GhABOB  OP  NaVAJO  AgENCY, 

Fort  Defiance^  Arizona. 


Navajo  Indian  Agency, 
Fort  Defiance,  Ariz.,  Febntary  t4, 1908. 
Sib:  Mele-yon,  aNavaio  prisoner  referred  to  in  Office  letter.  Land  7101/1908,  File 
175-4  of  February  1,  reacned  this  agency  on  February  19  and  is  kept  under  reasonably 
dose  observation. 

Superintendent  Shelton  has  been  notified  of  this  man's  arrival  at  Fort  Defiance  and 
requested  to  send  over  any  near  relatives  of  this  man  who  may  care  to  vbit  him. 
Very  respectfully, 

Wm.  H.  Harrison,  Superintendent. 
The  Commissioner  of  Indian  Affairs, 

Washington,  D.  0. 


Washngton,  March  19, 1908. 
Sib:  On  March  2  the  Office  received  a  letter  from  the  superintendent  in  charge  of 
the  Navajo  Indian  Agency  at  Fort  Defiance.  Ariz.,  saying  that  Mele-yon.  a  Navajo 

Srisoner  referred  to  in  Indian  Office  letter  of  February  6,  1908,  reached  the  Navajo 
gency  on  Februarv  19;  that  he  has  been  kept  under  reasonably  close  supervision 
and  that  you  have  been  notified  of  his  arrival  and  requested  to  send  over  any  near 
relatives  of  this  man  who  ma>r  care  to  visit  him. 

For  your  complete  information  I  inclose  a  copy  of  said  Office  letter,  from  which  you 
will  observe  that  it  was  expected  that  the  War  Department  would  release  two  Navajo 
prisoners  at  Fort  Huachuca,  Ariz. ,  one  of  whom  was  in  an  advanced  stage  of  tuberculosis 
that  the  whole  matter  was  left  to  the  discretion  of  that  Department;  that  the  super- 
intendent in  charge  of  the  Navajo  Agency  was  instructed  to  nold  the  Navajo  prisoners 
when  turned  over  to  him  until  given  final  instructions  as  to  their  release;  that  llie 
good  of  the  service  appeared  to  demand  that  they  be  required  to  remain  on  the 
southern  part  of  the  Navajo  Reservation,  under  his  immediate  oversig[ht,  and  that  he 
was  requested  to  correspond  with  you  for  further  information  concerning  the  released 
prisoners  than  that  given  in  said  Office  letter,  and  as  to  whether  it^^>^<^V^^^c>af^'^<^ 
adopt  the  course  therein  suggested. 
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Ab  Mele-yon  lived  formerly  on  the  northern  part  of  the  Navajo  Reaervation  and  wm 
arrested  and  taken  awa^r  because  of  his  bad  conduct  in  connection  with  certain  other 
Indians,  concerning  which  action  you  are  thoroughly  familiar,  you  are  requested  to 
pve  your  views  as  to  keeping  him  on  the  southern  part  of  the  reservation  under  the 
immediate  oversight  of  the  superintendent  of  the  Navajo  Agency. 

No  mention  is  made  by  the  superintendent  of  the  second  prisoner.     It  is  therefore 
presumed  that  he  was  not  released  by  the  War  Department. 
Very  respectfully, 

C.  F.  Larrabee, 
Acting  Commissiorur, 
The  SupKRiNTENDENT  San  Juan  Indian  School, 

Shiprockj  N.  Mcx. 


San  Juan  School, 
Shiprock,  N.  Mcx,,  March  28,  1908. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your  letter  of  the  19th  instant 
relative  to  the  disposition  to  be  made  of  Mele-yon,  a  Navajo  prisoner,  who  is  at  pres- 
ent being  kept  imder  close  supervision  of  the  superintendent  of  the  Navajo  Agency 
at  Fort  Defiance,  Ariz.,  and  in  which  I  am  requested  to  give  my  views  as  to  keeping 
him  on  the  southern  part  of  the  reservation. 

In  reply  I  have  to  say  that  it  is  my  opinion  that  should  Mele-yon  be  returned  to 
the  loodity  from  which  he  was  taken  prisoner  of  war  and  allowed  to  go  free  among 
his  people  it  would  create  more  or  less  excitement  and  anxiety  among  the  Indians; 
it  would  create  rumors  and  gossip  among  the  Indians  relative  to  the  other  prisoners 
and  would  cause  more  or  less  uneasiness  among  them.  The  Indians  in  that  section 
have  been  very  confistent  among  themselves  since  the  ringleaders  of  wrongdoing 
were  taken  away;  they  have  become  loyal  to  the  agency  and  employees  working  with 
them.  They  are  showing  considerable  energy  and  interest  in  their  welfare,  many 
of  them  have  worked  the  greater  part  of  the  winter  in  repairing  and  making  roads, 
extending  their  irrigation  ditches,  and  working  for  tools  and  farm  implements;  and 
I  feel  that  the  return  of  any  of  the  prisoners  would  tend  to  do  harm  among  them. 

For  thc'He  reasons  I  would  very  respectfully  request  that  Mele-yon  or  anyone  of  the 
pris^iners  who  may  of  necessity  be  released  by  the  War  D(»partment  be  retained  on 
the  Boutlnni  part  of  llio  reservation  and  under  the  immediate  oversight  of  the  super- 
intendent in  chiir^'c  (A  the  Navajo  Agency. 

Very  rehpecH'ully,  \Vm.  T.  Shelton, 

S up€rintend(  fit  and  Special  Disbursing  Agent. 

The  COMMIHSIONER    OF    INDIAN    AFFAIRS, 

Washington,  D.  C, 


Department  of  the  Interior, 

Office  of  Indian  Affairs, 

Washinrfton,  April  6',  1903. 

Sir:  For  your  information  I  have  to  say  tliat  the  Olliee  is  in  receipt  of  a  letter  dated 
March  28,  from  tho  Huperintendont  of  the  San  Juan  School,  Shiprock,  N.  Mex.,  in 
regard  to  the  disposition  to  be  made  of  Mole-yon,  a  Navajo  priH)ner  who  is  at  the  present 
tiiiHi  under  your  close  HU])ervisiori. 

The  sui)orinten(h;nt  was  re(iuested  to  give  liis  views  as  to  keeping  this  prisoner  on 
the  southern  part  of  the  reservation  un<ler  your  immediate  oversight,  and  he  ex- 
presses the  o])inioii  thut  shouhl  th(i  j)risoner  ho  returned  to  the  locality  from  which  he 
was  taken  an<l  alh)\v(Ml  to  go  free  nmong  his  people,  it  would  create  more  or  less  excite- 
ment and  anxi<.'ty  anKJUg  the  Indians:  also  rumors  and  gossip  among  them  relative  to 
other  ])risoners,  and  to  cause  more  or  less  uneasiness,  lie  says  that  the  Indians  in  the 
northern  j)art  of  the  reservation  have  been  very  consistent  among  themselves  since  the 
ringleaders  of  wrongdoing  were  taken  away:  that  they  have  become  loyal  to  his 
agency  and  em])loyeos  working  theje:  that  they  are  showing  considerable  energy  and 
interest  in  their  own  welfare:  thnt  m:uiy  of  them  have  worked  the  greater  part  of  the 
wintijr  in  rei)airin<j  and  nuilang  roiuls.  (jxtcn.iing  their  irrigation  ditches  and  working 
for  tools  and  farm  implements;  and  that  he  leels  that  the  return  of  any  of  the  ln<lians 
who  were  ;n!e<t<?d  and  taken  away  woidd  teml  to  do  harm  among  the  Indians  in  the 
northern  pait  ol  iIh^  Navajo  Reservation. 
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For  these  reaBons  lie  requests  that  not  only  Mele-yon,  but  any  of  the  prisoners  who  may 
be  of  necessity  released  by  the  War  Department  from  Fort  Huachuca,  be  retained  on 
the  southern  part  of  the  reservation  under  your  immediate  oversight. 

I  concur  in  the  views  of  the  superintendent  and  request  that  you  keep  the  Indian 
above  named  there  under  your  supervision  until  otherwise  instructed. 

You  were  advised  on  February  5  that  the  commanding  general,  Department  of  the 
Colorado,  said  that  it  had  been  decided  to  release  two  Navajo  prisoners  at  Fort  Hua- 
chuca,  Ariz.,  at  once,  one  of  whom  was  in  an  advanced  stage  of  tuberculosis,  and  that 
he  had  reouested  to  be  authorized  to  turn  them  over  to  you  at  Gallup,  N.  Mex. 
You  were  also  advised  that  the  necessary  instructions  had  been  given  in  the  premises, 
and  you  were  directed  to  hold  the  two  Navajo  prisoners  when  turned  over  to  you  until 
further  instructions. 

It  appears  from  subsequent  correspondence  in  regard  to  this  matter  that  only  one 
prisoner  (Mele-yon)  has  been  turned  over  to  you.  I  wish  you  would  find  out  and  teU 
me  what  became  of  the  other  prisoner. 

Very  respectfully,  C.  F.  Larrabbb, 

Acting  Commisnoner, 

The  SUFEBINTSNDBNT  IN  CHARGB  OF  NaVAJO  AoBNCY, 

Fort  Defiance^  Ariz, 


Navajo  Indian  Aobncy, 
Fort  Defiance,  Ariz.,  May  7, 1908, 

Sir:  Replying  to  Office  letter  of  April  8,  inc^uiring  of  the  whereabouts  of  one  of  the 
prisoners  who  was  taken  from  the  San  Juan  division  of  the  Navajo  Reservation  after 
the  disturbance  there  last  fall,  I  have  the  honor  to  state  that  I  addressed  the  command- 
ing officer  at  Fort  Huachuca,  Ariz.,  on  this  subject,  and  received  in  reply  the  following 
statement  under  date  of  April  19: 

'*  From  the  records  of  this  office  it  would  appear,  although  made  prisoner,  Nick  Lee 
was  retained  at  Fort  Wingate  to  be  released  after  the  departure  of  the  other  nine 
prisoners  for  Fort  Huachuca,  Ariz.*' 

Immediately  upon  the  receipt  of  the  above  I  addressed  the  commanding  officer  at 
Fort  Wingate,  N.  Mex.,  on  the  same  subject,  and  received  the  following  reply,  under 
dateofMav5: 

''In  reply  to  your  letter,  dated  Fort  Defiance,  Ariz.,  May  2,  1908, 1  wish  to  inform 

S>u  that  per  instructions  from  headquarters.  Department  of  the  Colorado,  dated 
enver.  December  2,  1907,  Nick  Lee^  not  Nack  Lee,  as  stated  in  your  letter,  was 
released  from  confinement  at  this  station  December  6,  1907,  and  left  the  post  with 
sufficient  rations  on  the  morning  of  December  7,  1907,  for  Shiprock,  N.  Mex.  Capt. 
H.  O.  Williard,  Fifth  Cavalry,  notified  me  that  on  his  recent  trip  to  Shiprock,  N. 
Mex.,  Superintendent  W.  T.  Shelton  informed  him  about  April  27,  1908,  that  Nick 
Lee  was  in  the  vicinitv  of  Shiprock,  N.  Mex.'* 

Very  respectfully,  W.  H.  Harrison, 

Superintendeni, 
The  Commissioner  of  Indian  Affairs, 

Washington,  D.  0. 


[From  the  Report  of  the  Commissioner  of  Indian  Affairs,  1900.1 
A  NAVAHO  DISTURBANCB  SUPPRESSED. 

Early  in  November,  1905,  the  superintendent  in  charge  of  the  Navaho  Apency. 
Ariz.,  asked  b^  tel^;ram  that  troops  be  sent  to  the  ajrenc^  to  prevent  threatened 
trouble.  In  his  foUowinji:  explanatory  letter  he  said  that  a  vicious  Navaho  had,  after 
attempting  to  commit  rape,  resisted  arrest,  and  had  been  joined  bv  three  other  dis- 
reputable and  dangerous  Navahos;  that  while  he  (the  superintenaent)  was  at  Chin 
Lee  these  renegades,  with  about  15  other  Navahos  from  Black  Mountains,  captured 
him  and  by  threats  forced  him  to  agree  to  the  pardon  of  the  Indian  who  had  attempted 
the  rape,  and  that  the  immediate  cause  of  his  request  for  troops  was  that  he  feared 
these  renegades  would,  as  threatened,  cause  more  serious  trouble  at  a  dance  soon  to 
be  held  by  friendly  Indians. 

At  the  request  of  the  Department  of  the  Interior,  based  on  a  recommendation  of 
this  Office,  the  War  Department  ordered  a  detachment  of  troops  to  the  scene,  with 
the  result  that  the  threatened  trouble  was  averted,  and  two  other  disaffected  or  rene- 
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gade  Indians  were  arrested  by  the  Indian  police,  supported  by  a  small  detachment 
of  troopg.  A  further  result  of  tiie  presence  of  the  troops  was  an  agreement  on  the 
part  of  the  leading  Navahos  to  arrest  the  remaining  rmgleaders  of  the  dLsa£fectcd 
Indians. 

On  December  7  the  superintendent  reported  by  telegram  that  the  six  leading  Indians 
of  the  party  who  attacked  him  at  Chin  Lee  were  in  custody,  and  added  that  they 
would  not  oe  sufficiently  punished  at  the  agency.  He  accordmgly  recommended  that 
they  be  turned  over  to  the  troops  and  punished,  by  confmement  at  hard  labor  at  some 
military  prison  so  far  from  their  home  that  they  would  not  be  able  to  keep  in  com- 
munication with  their  friends.  He  suggested  that  three  of  the  ringleaders — Denet 
Lakai,  Tol  Zhin,  and  Glahdy— who  continued  to  defy  the  authorities,  be  imprisoned 
for  two  years,  and  Winslow,  Tsosa  B^y,  and  Ush  Tilly  for  one  year.  He  added  that 
these  prisoners  belonged  to  the  vicious,  criminal,  and  worthless  clan  among  their 
people;  that  the  members  of  their  clan  had  been  guilty  of  the  greatest  number  of 
crimes  and  misdemeanors  committed  by  the  Navahos,  and  that  the  suggested  pun- 
ishment would  be  far  the  best  interests  of  this  particular  clan  and  also  of  the  tribe. 

I  reported  the  matter  to  the  Department  in  letter  of  December  13,  1905,  with  the 
recommendation  that  these  Indians  be  taken  by  the  military  authorities  to  Alcatraz 
Island,  California,  and  punished  by  confinement  at  hard  labor  for  the  terms  suggested 
by  the  superintendent;  and  I  added: 

**I  make  this  recommendation  in  one  sense  with  regret,  for  I  am  always  strongly  in 
favor  of  employing  the  civil  rather  than  the  military  agencies  of  government  to  execute 
justice  among  any  Indians  who  are  far  ouough  advanced  to  understand  what  civil 
authority  means  when  not  visibly  supported  by  arms.  Among  Indians  who  are  citi- 
zens by  virtue  of  accepting  allotment  I  have  always  insisted  that  the  civil  machinery 
alone  should  be  brought  into  operation  for  disciplinary  purposes,  and  that  the  use  of 
troops  should  be  only  as  a  posse  where  the  constabulary  found  itself  unable  to  cope 
witn  the  situation.  In  the  case  before  us,  however,  the  offending  Indians  are  not  oiiiy 
noncitizens,  but  among  the  most  ignorant  and  lawless  people  with  whom  the  Office 
has  to  deal.  They  live  remote  from  civilization,  in  a  mountainous  region  almost  never 
penetrated  by  wnites  because  of  the  perils  confronting  a  stranger  there,  and  have 
always  maintained  an  attitude  of  contempt  toward  the  Government  except  when 
facea  with  the  insignia  of  war.  The  great  body  of  Navaho  Indians,  while  unprogrcpsive 
in  the  common  acceptation  of  the  term,  are  friendly  and  well  disposed  toward  those 
white  people  who  treat  them  decently.  But  it  is  obvious  that  this  particular  group 
needs  to  be  taught  a  lesson  which  can  be  administered  in  no  better  way  than  by  a 

Eractical  demonstration  of  the  power  of  the  Government  to  exercise  force  when  it 
ecomcs  necessary  to  substitute  force  for  gentle  methods.  The  removal  of  the  ring- 
loaders  in  the  recent  trouble  to  a  remote  point  would  be  surrounded  with  an  atmos- 
Ehere  of  mystery  likely  to  be  very  impressive  to  those  who  remain  at  home.  The 
umane  treatment  of  the  prisoners,  which  will  be  made  apparent  on  their  return,  the 
compulsory  instruction  in  labor  which  all  six  will  receive,  and  the  reports  of  their  own 
experiences  and  that  of  their  fellow-prisoners  which  will  be  brought  back  by  the  three 
rel(u\sed  after  one  year's  servitude  will  unque8tional>ly  have  a  grtat  effect  throughout 
that  part  of  the  reservation  as  well  as  upon  the  victims  of  discipline  themselves.  All 
the  prisoners  will  have  very  inten^sting  stories  to  tell  their  friends  of  the  railroads  and 
steanil)oats  and  populous  cities  they  have  seen,  and  of  other  wonders  calculated  to 
convey  to  the  absolutely  untuton'd  Indian  mind  its  only  conception  of  the  number 
and  power  of  the  whites;  and  these  will  go  a  long  way  toward  quenching  any  further 
desire  to  defy  the  authority  of  the  Government.  I  appreciate  the  fact  that  from  a 
strictly  technical  point  of  view  such  treatment  of  offenders  is  anomalous;  but,  for  that 
matter,  so  is  the  reservation  system  under  which  the  Navahos  have  been  brought  up 
to  the  ])resent  time.  At  the  worst,  what  I  have  here  recommended  would  be  but  a 
logical  evolution  from  the  existing  situation." 

On  December  11,  1905,  Superintendent  Perry  reported,  further,  that  since  the  pris- 
oners had  been  brought  in  lie  had  hekl  a  council  with  a  large  number  of  Indians  from 
Chin  Lee  and  tlie  lilack  Mountains,  at  which  it  was  disclosed  that  two  or  three  years 
ago  an  Indian  by  the  name  of  Do  Yal  Ke,  who  stayed  with  his  with  following  at  Chin  I^^e 
during  the  summer  season  and  in  winter  in  the  Keams  Canvon  division  of  the  Black 
Mountains,  "held  up"  former  Sui)erinten(lent  Burton,  of  the  Moqui  Indian  School, 
and  demanded  of  him  certain  things,  which  it  seems  he  granted  them;  that  Do  Yal  Ke 
was  at  Chin  l>ee  when  the  recent  trouble  occurred  and  held  a  council  with  the  Indians, 
in  which  he  told  them  about  his  experience  in  holding  up  Superintendent  Burton 
and  advised  them  to  capture  Superintendent  Perry  and  compel  him  to  grant  their 
request,  as  Burton  had  done,  adding  that  if  Perry  refused  they  might  just  as  well 
murder  him,  for  otherwise  trooj)S  wonld  surely  follow.  Superintendent  Perry  said 
that  on  learning  these  facts  concerning  Do  Yal  Ke's  conduct  he  had  him  arrested, 
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and  recommended  that  he  be  sent  with  the  other  prisoners  to  Alcatraz  Island  and 
severely  punished.  The  Office  recommended  this  course  in  a  letter  of  December  22, 
and  the  seven  renegade  Navahos  were  accordingly  sent  under  military  guard  to  the 
Alcatraz  prison  and  entered  upon  their  penal  terms. 

On  May  8,  1906,  S.  M.  Brosius,  agent  of  the  Indian  Rights  Association,  wrote  to  the 
Office  that  he  had  learned  that  five  of  the  prisoners  had  been  in  the  hospital  under 
treatment,  and  suggested  that  should  it  be  found  on  investigation  by  the  military 
authorities  in  charge  of  the  prison  that  the  damp  climate  of  San  Francisco  harbor 
was  impairing  the  health  of  the  Indians  they  be  sent  to  a  more  suitaV)le  climate  to  serve 
out  the  remainder  of  their  sentences.  This  request  was  reported  to  the  Department 
on  May  19  with  recommendation  for  an  investigation.  In  answer  the  Assistant  Sec- 
retary of  War  transmitted,  under  date  of  June  19,  this  report  from  the  surgeon  at 
Alcatraz  Island  concerning  the  physical  condition  of  the  Navaho  prisoners: 

"These  Indians,  coming  from  a  dry,  salubrious  climate  to  a  damp  and  chilly  one, 
are  extremely  liable  to  contract  respiratory  and  rheumatic  affections.  The  latter 
class  of  disease  is  prevalent  around  San  Francisco  Bay,  and  it  is  feared  that  these 
men  will  contract  it,  as  several  have  shown  slight  premonitory  symptoms.  For  this 
reason  it  is  believed  that  the  climate  of  Arizona  or  New  Mexico  would  be  a  preferable 
place  for  confinement.*' 

The  Office  therefore  wrote  the  Department  on  June  25  last  that  it  was  thought 
that  it  would  be  unwise  to  transfer  the  prisoners  to  a  place  near  home,  like  Fort  Win- 
gate,  Ariz.,  because  there  their  punishment  could  not  be  made  so  effective:  but  sug- 
gested, in  view  of  the  surgeon's  report,  that  the  War  Department  be  asked  whether 
or  not  there  was  some  suitable  post  in  southern  New  Mexico  or  Arizona  to  which  they 
could  be  removed. 

On  a  visit  to  the  Pacific  coast  in  July,  I  went  to  see  the  prisoners  at  Alcatraz  Island, 
and  was  impressed  with  the  desirableness  of  sending  them  to  a  higher  altitude  ana 
drier  climate,  and  so  wrote  the  Office,  informalljr. 

The  War  Department  having  responded  that  either  Fort  Apache  or  Fort  Huachuca, 
Ariz.,  was  available,  the  Office,  in  a  letter  of  July  27  to  the  Department,  su^ested 
Fort  Huachuca,  as  it  appeared  to  be  better  situs^ted  for  the  retention  of  the  pnsoners, 
and  on  August  7  the  Acting  Secretary  of  War  wrote  to  this  Office  that  the  necessary 
instructions  had  been  issued  to  the  commanding  general  of  the  Pacific  division. 

DISTURBANCES   AMONG  THE   HOFI. 

Although  the  incident  is  still  incomplete,  so  much  has  been  said  in  the  public  press 
about  the  recent  disturbance  at  the  BLopi  mesa  of  Oraibi,  Ariz.,  that  it  seemed  to  me 
to  call  for  a  few  lines  in  this  report. 

A  factional  warfare  has  been  in  progress  for  a  number  of  years  between  two  groups 
of  these  Indians  familiarly  styled  the  "  Hostiles' '  and  the  "  Friendlies. ' '  The  Hostiles 
comprise  the  ultraconservative  element  in  the  tribe,  and  their  colloquial  title  has 
been  given  them  because  of  their  extreme  opposition  to  the  intrusion  of  white  civili- 
zation. On  the  other  hand,  the  liberal  element  have  come  to  be  known  as  the  Friendly 
faction  because  it  has  not  taken  the  same  stand.  Just  how  far  the  attitude  of  either 
party  was  due  originally  to  its  hatred  or  tolerance  of  Caucasian  ideals  is  open  to  ques- 
tion. It  is  believed  by  not  a  few  persons  who  know  these  Indians  well  that  their 
division  grew  wholljr  out  of  the  internal  political  dissensions  of  the  tribej  that  one 
of  the  factions  conceived  the  device  of  declaring  itself  friendly  to  the  United  States 
Government,  not  because  it  felt  so  especially,  but  because  it  believed  that  by  such 
a  declaration  it  could  win  the  favor  of  the  Government  and  obtain  an  invincible  ally 
in  its  struggle  with  the  other  faction;  and  that  the  tactical  effect  of  this  move  was 
to  force  the  opposition  into  an  attitude  of  hostility  toward  the  Government  by  way 
of  keeping  up  something  to  quarrel  about.  I,  for  one,  cherish  no  illusions  as  to  the 
meaning  of  the  professions  of  good  will  on  the  part  of  the  Friendly  faction.  The 
Friendlies,  deep  down  in  their  hearts,  are  Indians  still,  with  the  Indian  instinctive 
dislike  of  our  manners  and  customs  as  well  rooted  in  them  as  it  is  in  the  Hostiles; 
but  for  strategic  purposes,  and  with  a  larger  sense  of  prudence  than  the  Hostiles,  the 
Friendlies  have  accepted  the  overtures  of  the  Government,  outwardly  at  any  rate, 
and  to  that  extent  command  official  encouragement  and  approval,  just  as,  in  ordinary 
warfare,  a  mercenary  who  does  what  is  expected  of  him  stands  on  a  wholly  diffen^nt 
footing  from  the  enemy,  although  sentimentally  he  may  be  no  more  attached  to  the 
cause  for  which  he  is  fiyhtin^. 

Whatever  may  have  been  its  origin,  the  situation  at  Oraibi  has  assumed  within  the 
last  few  months  a  phase  too  serious  to  be  ignored.  I  have  heard  a  good  deal  of  what 
was  going  on,  and,  having  known  the  Hopi  Indians  for  some  ten  years^  I  was  inclined 
to  listen  with  caution  to  the  stories  brought  to  me,  until  I  visited  Oraibi  last  summer 
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and  held  a  council  with  the  Indians  on  their  mosa.  I  was  convinced  by  the  condi- 
tions I  found  there  that  before  long  it  would  become  necessary  for  the  Government 
to  show  its  strong  hand  and  bring  the  Hostile  party  sharplv  to  terms.  This  would  be 
in  order  to  prevent  such  a  spread  of  the  spirit  of  defiance  of  and  contempt  for  the  Fed- 
eral authonty  as  might  breed  violence  and  possiblv  bloodshed. 

No  one  who  does  not  know  these  Indians  can  have  any  conception  of  their  craas 
ignorance  and  superstition.  In  a  protracted  colloquy  with  the  chief  of  the  hostile 
fiction,  after  having  exhausted  all  the  milder  arguments  to  show  him  the  folly  of  lon^r 
resisting  the  inroads  of  civilization,  I  pointed  out  to  him  how  much  his  people  really 
owed  to  that  very  Government  whicn  he  took  such  pains  to  decry  and  aeride.  I 
dwelt  upon  the  patience  the  Government  has  shown  in  continuing  its  efforts  to  help 
him  and  his  people  in  spite  of  their  malevolence,  and  then  asked  him  if  he  realized 
how  swiftly  and  surely  aisaster  would  come  upon  them  all  if  their  powerful  benefac- 
tor at  Washington  should  withdraw  its  protecting  hand.  I  pointed  out  to  him  how 
white  and  Mexican  adventurers  would  pour  into  that  country  and  swarm  over  the 
little  holdings  of  the  Indians;  how  the  taxgatherer  would  swoop  down  upon  their 
fields  and  their  flocks  and  their  crops,  and  how  the  authorities  of  the  Territory  would 
enforce  the  compulsory  school  law  by  not  only  carrying  off  the  children  to  where 
they  would  receive  the  hated  teachings  of  the  whites,  out  fining  and  imprisoning 
the  parents  for  neglecting  their  duty  toward  their  offspring.  I  dwelt  on  the  generous 
purposes  of  the  Grovemment,  as  demonstrated  in  its  placing  the  little  day  school  at 
the  foot  of  his  mesa,  where  the  children  could  get  the  rudiments  of  learning  without 
being  sent  away  from  home;  on  the  way,  when  the  taxgatherer  came,  the  Govern- 
ment threw  its  shield  over  his  people,  insisting  that  until  they  were  better  educated 
they  should  be  spared  from  paying  any  tribute  toward  maintaining  the  civic 
machinery;  on  the  manner  in  which  intrusions  upon  their  lands  had  been  met  by 
their  great  patron,  the  intruders  driven  off,  and  every  possible  assistance  given  them 
to  hold  their  own  against  further  aggression.  And  in  conclusion  I  put  the  question 
fairly  to  him:  What  would  happen  to  the  Oraibis  if  this  powerful  friend  of  tlieirs 
should  become  disgusted  with  tneir  contemptuous  and  inimical  demonstrations,  close 
out  its  interests  in  the  school  and  the  {igency,  turn  its  back  upon  them,  and  leave  them 
to  their  fate? 

With  a  sneer  the  chief  responded  that  such  talk  was  all  nonsense;  that  he  had  heard 
it  many  times  before,  but  nothing  came  of  it;  that  his  people  did  not  wi^  anything 
to  do  with  the  whites;  that  their  fathers  had  warned  them  not  to  let  their  children 
go  to  school  and  learn  white  ways;  that  he  intended  to  follow  the  advice  of  the  fathers 
rather  than  of  Washington,  and  that  if  his  people  got  into  any  trouble  they  would  be 
rescued  by  their  ''white  l)rother  who  lives  in  the  far  east  where  the  sun  rises" — 
Montezuma.  No  lo^ic  or  satire  that  I  could  summon  to  my  assistance  availed  to  shake 
his  faith  or  the  faith  of  the  people  behind  him  in  the  Montezuma  mvth  and  their 
assurance  of  the  second  coming  of  their  Messiah  whenever  they  needed  him.  Even 
when  I  reminded  the  old  man  that  his  people  had  no  means  of  notifying  Montezuma 
of  their  distress,  he  answered  with  sublime  complaisance:  "  Wasliington  will  tell  him'" 

Of  course  it  is  useless  to  try  to  reason  with  anyone  so  absolutely  bound  up  in  supersti- 
tious ignorance  a.s  to  argue  thus  in  a  vicious  circle.  It  is  with  the  purpose  of  empha- 
sizintr  the  hopelessness  of  attempting  to  meet  such  a  situation  with  moral  forces  alone 
that  1  have  given  this  brief  review  of  the  talk  at  the  council.  I  took  pains,  however,  to 
impress  upon  all  the  Indians  whom  I  met  on  my  visit  to  Oraibi  that  the  Government 
intended  that  their  children  should  have  the  opportunity  to  learn  the  simple  lessons 
taught  at  the  little  day  school,  and  that  even  their  parents  had  no  right  to  deprive  the 
young  pe()j)le  of  what  was  a  practical  necessity  of  their  lives  now  that  they  must,  w  illy 
nilly.  come  into  contact  with  white  people.  I  explained  that  I  had  no  purpose  of  forc- 
ing the  higher  branches  of  learning  upon  any  of  the  Indians  ajjainst  their  will,  but  that, 
as  surely  as  th(^  sun  rose,  just  so  surely  would  I  (rompel,  bv  all  the  means  at  my  dispos;il, 
a  recoiriiition  of  the  needs  of  the  children  and  of  their  right  to  their  A  B  C's  and  enou'zh 
knowled'^e  of  numl.ers  to  enable  thorn  to  take  care  of  themselves  in  an  ordinary  trade. 
I  told  them  that  this  wius  precisely  what  was  refjuired  of  the  white  people;  that  the 
laws  past  by  tli(i  (ireat  (.\)uncil  at  Washington,  called  the  Conf^ess,  clothed  me  with 
authority  to  make  rules  of  a  similar  sort  for  the  In<lians;  and  that  I  intended  to  coTy 
out  this  law  at  any  cost,  not  only  because  it  was  law.  but  because  it  was  riirht  and  the 
only  fair  tliini:  for  the  children  whom  it  was  my  sj)e(ial  duty  to  protect.  The  children, 
1  ouLdit  to  add  here  in  jKussiug,  seem  fond  of  the  school,  and  some  even  run  away  from 
home  to  attend  it  when  tlieir  })arents  object. 

C)n(f  Indian,  wiih  whom  I  convei*sed  longer  than  with  any  other,  wi\s  the  Friendly 
chief.  The  cininnslances  wen*  .«omewhat  peculiar,  and,  as  will  be  seen,  not  con- 
<lucive  to  a  satisfactory  mutual  uiulei-standing.  Tlu»  council  on  the  ni(sa  was  luld 
in  the  oi)en  air  on  a  moonless  night  in  the  plaza  of  the  pueblo.     Descending  the  trail. 
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I  noticed  that  I  was  "ehadowed"  by  three  men,  evidently  Indians,  who  kept  out 
of  my  way  as  long  as  anyone  else  was  within  speaking  distance,  but  as  soon  as  I  wa» 
alone  drew  nearer.  As  I  entered  my  room,  which  was  in  a  little  ell  of  the  principal 
cottage  at  the  foot  of  the  mesa,  the  three  men  pushed  in  after  me,  and  on  striking  a 
light  I  found  my  visitors  to  be  the  Friendly  chief  and  two  of  his  supportera* 
One  of  the  two  volunteered  to  act  as  interpreter,  and  informed  me  that  the  chief 
wished  to  ask  me  a  few  q^uestions  when  no  white  men  and  no  Hostiles  were  within 
hearing.  The  first  was.  Where  had  I  come  from?  I  answered  that  I  was  from  Wash- 
ington. What  was  my  position?  Commissioner  of  Indian  Affairs,  in  charge  of  the 
people  of  his  race  all  over  the  country.  For  what  purpose  had  I  come  to  Oraibi? 
To  see  with  my  own  eyes  the  condition  of  the  Oraibi  Indians — how  they  were  living, 
how  the  white  employees  of  the  Government  were  taking  care  of  them,  and  so  on. 
How  long  was  I  going  to  stay?  I  should  leave  probably  tne  next  day.  Had  I  come 
to  settle  the  quarrel  between  the  Hostiles  and  the  Fnendlies?  No;  for  that  would 
take  a  longer  time  than  I  could  spare  then;  and,  moreover,  I  had  been  in  hope  that, 
like  white  people  who  had  differences,  they  would  get  together,  talk  things  over, 
and  settle  their  troubles  among  themselves,  instead  of  falling  back,  like  so  many 
little  children,  upon  the  Government.  When  was  I  going  to  remove  the  Hostiles 
from  Oraibi,  send  them  away  to  some  distant  place  to  live,  and  divide  their  land 
and  other  property  among  the  Friendlies?  I  was  not  contemplating  ever  doing  this. 
They  knew  better,  for  Superintendent  Lemmon  had  told  them  this  was  what  I  wae 
going  to  do;  and  now,  how  soon  was  I  going  to  start  the  business?  I  thought  they  were 
mistaken;  they  had  doubtless  misunderstood  Mr.  Lemmon,  who,  I  was  sure,  would 
not  have  transcended  his  authority  by  telling  them  that  I  was  going  to  do  so-and-so 
until  I  had  settled  on  the  plan  and  instructed  him  to  announce  it.  No,  indeed; 
they  had  not  misunderstood  Mr.  Lemmon,  he  knew  what  Washington  was  going  to 
do,  and  he  had  told  them  this  again  and  again;  if  I  didn't  know  it,  that  showed  that 
I  didn't  know  what  Washington  was  about;  so  why  did  I  say  that  I  was  from  Wash- 
ington and  had  charge  of  the  Indians,  when  I  was  ignorant  of  this  programme? 

At  this  point  I  fear  I  further  lost  caste  by  letting  my  ri^ibles  get  the  better  of  my 
dignity.  Afy  visitors  regarded  ray  laughter  with  some  astonishment  and  put  the 
question  again.  I  assured  the  chief  that  he  would  learn  soon  enough  who  I  was  and 
whether  I  was  telling  him  the  truth;  that  meanwhil  ite  would  be  safe  for  him  to  accept 
my  statement  so  far  as  to  avoid  any  needless  friction  with  the  hostiles,  but  to  con- 
duct himself  with  such  forbearance  as  would  comport  with  his  position  of  chief;  and 
that  when  I  returned  to  Washington  I  would  consider  the  situation  very  carefully  and 
do  whatever  it  seemed  to  demand  for  the  best  interest  of  all  the  Indians  concerned. 
He  wished  to  know  whether  I  was  not  going  to  punish  the  hostiles  in  some  way.  I 
answered  that  resistance  to  the  reasonable  requirements  of  the  Government  would 
always  call  for  discipline,  but  that  this  would  be  administered  for  specific  acts,  and 
not  out  of  any  malignant  spirit  toward  the  hostiles,  for  whom  the  uovemment  had 
no  hatred,  but  only  pity  for  their  ignorance  and  folly.  He  repeated  his  reference  to 
the  alleged  Government  plan  for  driving  out  the  hostiles  ana  dividing  their  estate 
among  the  friendlies,  adding  this  time  that  the  hostiles  had  grown  steadily  more 
aggressive  and  increased  in  numbers  because  of  the  Government's  inaction,  and  that 
uiuesa  I  took  some  steps  to  punish  the  hostiles  and  show  my  appreciation  for  the 
friendlies  there  would  presently  be  no  friendlies  left. 

I  told  him  that  that  remark  indicated  a  rather  poor  basis  for  the  friendliness  of  his 
faction;  that  among;  white  people  a  friend  was  one  we  loved  and  who  loved  us,  without 
any  hope  of  reward  on  either  side;  and  that  we  always  tried  to  be  scrupulously  iust 
even  to  our  enemies  and  kind  to  the  helpless.  By  way  of  illustration  of  the  white 
attitude  J  I  told  him  aliout  the  Black  Mountain  Navahos  who  had  been  sent  to  prison 
for  inciting  riot,  and  about  how  I  had  gone  into  liieir  country  and  called  their  people 
together  and  warned  the  well-behaved  to  avoid  doing  anything  to  injure  the  innocent 
families  of  the  convicts,  but  to  try  to  be  as  merciful  as  possible  to  these  unfortunates, 
bof  ause  they  were  not  accountable  for  the  wrongdoing  of  the  men  the  Government 
had  been  obliged  to  punish.  This  view  of  the  subject  did  not  seem  to  interest  the 
chief  overmuch;  his  heart  was  set  on  the  question  of  how  to  get  rid  of  the  hostiles, 
and  he  soon  took  his  leave  with  a  rather  discouraged  air. 

Before  I  left  the  neighborhood,  and  after  considerable  discussion  of  the  situation 
with  the  most  intelligent  white  persons  thereabout,  I  reached  the  conclusion  that, 
mu(h  as  such  a  resort  is  always  to  be  deplored,  I  should  probably  have  nothing 
left  for  me  this  season  but  to  make  a  demonstration  with  troops  which  would  con- 
vince the  ringleaders  of  the  hostile  faction  that  they  could  gam  nothing  by  further 
hostility. 

But  a  crisis  was  reached  prematurely.  On  the  7th  of  September,  1906,  about  the 
time  we  were  preparing  to  open  the  Oraibi  day  school,  the  two  factions  cam^  «fi.t.>ub2Ac^ 
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to  a  physical  struggle.  I  have  had  the  matter  investigated  as  well  as  practicable, 
and  nom  all  the  testimony  thus  far  elicited  I  deduce  this  general  outline  of  the  inci- 
dent— subject,  of  coiuBe,  to  modification  after  a  more  elaborate  inquiry  shall  have 
been  made.  It  appears  that  the  chief  of  the  friendly  faction,  whose  following  was 
numerically  only  aoout  one-half  of  the  other  faction,  had  received  private  informa- 
tion of  a  plot  to  assassinate  him.  A  eood  while  ago  a  group  of  Hopis  of  the  village 
of  Shimopovi,  in  active  sympathy  with  the  hostile  party  at  Oraibi.  had  removed  to 
Oraibi  and  taken  up  their  residence  there.  This  was  done  in  utter  disregard  of  the 
fact,  perfectly  weU  known  to  them,  that  there  were  not  land  and  water  enough  in 
the  agricultural  area  cultivated  by  the  Oraibi  Indians  to  support  well  any  &rger 
popumtion  than  was  aheady  there.  The  hostiles  of  Oraibi  naturallv  welcomed 
the  immigrant  contingent,  as  it  promised  to  swell  the  hostile  multitude  there  and 
increase  its  power  in  its  conflict  with  the  friend  lies;  whereas  the  friendlies  were 
correspondingly  irritated  by  it,  for  reasons  easily  understood. 

The  Shimopovis  not  only  took  possession  of  a  share  of  the  Friendly  property  to 
which  they  had  no  claim,  but  appear  to  have  become  a  doubly  disturbing  element  in 
the  local  factional  quarrel.  Indeed,  the  Friendly  chief  seems' to  have  understood  the 
plot  against  his  life  to  be  a  Shimopovi  rather  than  an  Oraibi  scheme.  He  resolved 
therefore  to  put  the  Shimopovis  out  of  the  Oraibi  village.  On  the  morning  of  Septem- 
ber 7  he  gathered  his  followers  at  his  house,  armed  and  prepared  for  fight.  In  some 
way  the  news  leaked  out,  the  Hostiles  got  ready,  and  the  employees  of  the  school 
received  a  hint  of  trouble  impending.  They  at  once  repaired,  m  company  with  the 
field  matron  and  one  or  two  other  interested  whites,  to  the  mesa  top,  where  they 
visited  the  Friendly  gathering  and  insisted  tliat.  whatever  the  Friendlies  might  do,  no 
weapons  should  be  used.  They  volunteered  also  to  visit  the  Hostiles  and  serve  the 
same  notice  upon  them.  The  Friendlies  consented  after  some  consideration,  but 
admonished  the  whites  that  time  was  flying  and  that  whatever  business  they  trans- 
acted with  the  Hostiles  must  be  made  as  brief  as  possible. 

The  whites  repaired  to  the  house  where  the  Hostiles  were  gathered  and  warned  them 
also  against  the  use  of  weapons.  While  they  were  still  addressing  the  meeting  the 
Friendly  chief  and  his  followers  arrived — unarmed,  as  good  faith  demanded — and 
requested  the  whites  to  withdraw.  When  the  Indians  were  left  to  themselves,  as 
nearly  as  can  be  ascertained  the  Friendly  chief  gave  the  Shimopovi  immigrants  notice 
that  they  were  no  longer  wanted  in  Oraibi  and  must  quit  the  village  at  once.  The 
Hostile  chief  responded  that  he  had  instructed  his  Oraibi  followers  to  stand  by  their 
friends,  the  Shimopovi  Hostiles,  and  protect  them.  The  Triendly  chief  retorted  tliat 
any  of  the  Oraibi  Hostiles  \\ho  cast  tneir  lot  with  the  Shimopovis  would  have  to  go 
also  when  the  Shiinoj-ovis  went. 

Thereupon  the  Friendlies  set  about  clearing  the  village  of  Shimopovis.  They 
began  on  the  very  spot  where  they  then  8t(x>d;  but  every  Iriendly  who  laid  hold  of  a 
Shimopovi  to  put  him  out  of  doors  was  attacked  from  behind  by  an  Oraibi  Hostile,  so 
that  the  three  went  wrestling  and  struggling  out  of  the  door  together.  It  was  a  very 
vigorous  clash,  though  only  hands  and  feet  were  used  and  no  weapons  drawn  on  either 
side.  Tlie  Friendlies  were  not  particular  as  to  how  they  disposed  of  their  enemies, 
but  clutched  them  by  their  clothing  or  their  extremities  or  their  hair,  as  might  l>e 
most  convenient.  Wnen  they  had  cleared  that  house  they  made  a  circuit  of  the  TGst. 
The  evicted  Hostiles  were  driven  to  a  point  outside  of  the  village  and  herded  and 
guarded  there. 

The  present  Hostile  chief  is  a  usurper  and  has  maintained  his  authority  among  his 
followers  by  the  same  means  resorted  to  by  leaders  of  superstitious  mobs  ever  since  the 
world  began — getting  up  dreams  and  omens  and  prophecies  to  order  and  distorting  all 
the  commonest  events  of  life  into  fulfillments  of  his  prognostications.  Consistent  to  the 
last,  he  went  about  on  this  fateful  da^'  with  a  complacent  air,  declaring  to  hi^  people  that 
all  thntthey  were  passing  through  now  was  but  a  fulfillment  of  a  prophecy  which  had 
said  that  one  or  the  other  party  would  eventually  be  driven  off  the  mesa  forever,  and 
that  the  decision  of  who  should  go  and  who  should  stay  was  to  hinge  upon  the  ability 
of  one  party  to  push  the  other  across  a  certain  line  which  should  be  drawn  on  the 
ground.  A  tug  of  war  of  very  primitive  character  then  ensued,  and  the  Friendly  party, 
representing  only  about  one-third  of  the  tribe,  actually  succeecled  in  pushing  the 
Hostile  party,  comprising  the  other  two-thirds  across  the  estal)lished  line.  This  settled 
the  business,  and  tiie  Hostiles  withdnjw  to  a  place  in  the  desert,  about  5  miles  distant, 
where  there  is  good  water,  and  encamped. 

Meanwhile  the  whites  had  induced  the  victorious  Friendlies  to  permit  the  Hostiles 
to  return  to  the  village,  in  groupsof  threeatatime,  long  enough  togatherupfood  and 
clothing.  Of  course  the  very  olcl  He  stiles,  the  bal  ics.and  the  women  p<on  to  become 
mothers  have  been  the  chief  sufferers  from  the  expcsure  and  discomforts  of  camp 
life.    I  am  now  taking  measures  to  relieve  the  immediate  necessities  of  the  sicfc 
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and  helpless,  and  have  endeavored  to  break  the  spell  which  binds  the  Hostile  fac- 
tion to  their  usurper  chief  by  notifying  them  that  any  of  their  number  who  feel 
disposed  to  forsake  their  folly,  become  loyal  to  the  Government,  and  pledge  them- 
selves to  be  peaceable,  may  return  to  Omibi,  the  Govemanent  guaranteeing  them 
read  mission. 

Some  signs  of  weakening  have  shown  themselves  in  the  Hostile  ranks,  but  not  enough 
to  encourage  a  hope  of  their  general  dissolution.  The  problem  presents  some  most 
unusual  phases.  The  office  has  been  embarrassed  by  other  necessities  of  the  service 
which  have  prevented  its  sending  to  Oraibi  the  particular  inspecting  officere  most 
competent  to  cope  with  conditions  like  those  described.  This  has  delayed  proceed- 
ings considerably,  but  I  have  felt  that  it  would  be  better  to  go  slow  ana  maKe  fewer 
mistakes  than  to  plunge  in  and  attempt  to  straighten  out  a  tangle  which  might  only 
be  made  worse  through  an  error  of  hasty  judgment.  All  that  I  can  do,  therefore,  for 
this  report  is  to  rehearse  the  preliminaries  as  1  have  been  able  to  make  them  out  from 
the  testimony  now  before  the  Office,  without  venturing  to  make  public  the  alternative 
plans  which  I  have  under  consideration,  to  be  pursued  according  to  the  way  the  situa- 
tion develops  on  closer  scrutiny  and  more  satisfactory  analysis. 

[From  the  Report  of  the  Commissioner  of  Indian  Affairs.] 

THE    UPHEAVAL  AT  ORAIBI. 

The  troubles  between  the  two  factions  known  as  the  "friendlies**  and  the  "hostiles" 
in  the  Hopi  pueblo  of  Oraibi  in  Arizona  were  not  settled  at  the  time  my  last  report 
was  made.  Their  differences,  political  and  religious,  had  culminated  in  the  forcible 
but  bloodless  eviction  of  the  local  hostile  party  and  their  sympathetic  visitors  from 
Shimopovi  by  the  friendlies  in  the  early  days  of  September,  1906. 

Though  no  arms  and  so  little  unnecessary  violence  were  used  in  the  final  act  of  this 
little  drama,  one  or  two  hostiles  were  slightly  hurt  in  the  scuffle.  For  them,  and  a  few 
others  who  fell  ill  later,  a  temporary  hospital  was  established  in  one  of  the  Indian 
houses  on  the  mesa.  Every  effort  was  made  also  to  reduce  the  conditions  in  the  hostile 
camp  to  the  normal  state  of  comfort  known  to  these  Indians  by  allowing  any  who 
wished  to  return  to  their  old  dwellings  and  bring  away  such  provisions  and  other 
belongings  as  they  needed.  The  site  chosen  for  the  camp  was  remote  enough  from  the 
pueblo  to  avert  any  immediate  danger  of  further  physical  conflict  between  the  factions. 

Authority  was  granted  to  the  superintendent  in  charge  for  the  temporary  employ- 
ment of  25  Navano  police  should  their  services  be  necessary.  Penaing  tne  arrival 
of  a  representative  of  the  Office,  the  superintendent  was  directed  to  ascertain  how 
many  of  the  hostiles  would  be  willing  to  cut  loose  from  the  leadership  of  the  chief 
agitators  and  return  to  the  mesa  or  to  some  point  near  by  under  pledge  no  longer  to 
resist  the  authority  of  the  Government;  to  warn  the  friendlies  not  to  molest  the  hostiles 
who  behaved  peaceably;  to  reopen  the  day  school  at  Oraibi  as  soon  as  practicable,  and 
to  see  that  all  children  living  in  or  near  the  pueblo  were  placed  in  school,  the  parents 
having  the  privilege  of  choice  as  between  the  day  school,  the  boarding  school  at  Keams 
Canyon,  and  any  others  open  to  Hopi  children. 

Meanwhile,  on  my  personal  knowledge  of  the  nature  and  attitude  of  the  Hopis 
obtained  during  ten  years'  acquaintance  with  them  in  their  own  country,  confirmed 
or  modified  by  consultation  with  a  number  of  other  persons  on  the  ground  who  were 
familiar  with  the  Hopis  and  cognizant  of  the  facts  in  the  Oraibi  affair,  I  formulated  a 
programme  to  be  pursued,  with  such  minor  changes  in  detail  as  current  developments 
miglit  render  expedient.  This  programme  was  discussed  with  the  President  and  the 
Secretary  of  the  Interior,  and  carried  into  effect  with  their  approval.  Its  chief  fea- 
tures may  be  set  forth  seriatim  thus: 

"Q)  Tliat  the  Shimopovi  intruders,  who  appear  to  have  stirred  up  all  the  latest 
trouole,  who  never  had  any  rights  in  the  Oraibi  pueblo,  and  who  by  abusing  them 
have  forfeited  even  the  privileges  of  courtesy,  be  ordered  to  return  to  their  own  pueblo 
instantly: 

**  (2)  That  the  Oraibi  hostiles,  except  the  chief  agitators  Yu-ke-o-ma  and  Ta-wa- 
hong-ni-wa,  be  permitted  to  return  for  the  winter  to  Oraibi,  on  their  pledge  of  peace- 
able conduct,  and  a  like  pledge  to  be  exacted  from  the  friendlies  that  they  sliall  be 
kindly  treated;  this  to  be  understood  as  only  a  temporary  arrangement  to  preveiit 
suffering  during  the  approaching  winter,  as  the  rest  of  the  programme  will  be  worked 
out  by  the  Government  before  spring: 

**(3)  That  Yu-ke-o-ma  and  Ta-wa-nong-ni-wa  be  allowed  to  take  their  personal 
effects  irom  Oraibi,  including  the  season's  crops,  and  to  give  these  to  their  families 
for  subsistence;  but  themselves  to  be  notified  that,  as  disturbers  and  inciters  of  tlieir 
people  to  resistance  of  the  Government,  they  must  leave  the  Hopi  country  at  once; 
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their  refusal,  or  their  return  after  removal,  to  be  punished  by  impriaomnent  at  hard 
labor; 

"(4)  That  the  ringleaders  in  the  riots  at  Shimopovi  early  in  the  last  school  year  be 
removed  under  arrest  and  confined  in  a  military  prison  at  hard  labor,  for  such  terms, 
in  no  case  leep  than  one  year,  as  their  respective  offenses  seem  to  justify; 

"(5)  That  in  announcing  to  Yu-ke-o-ma  the  decree  of  the  Government  in  his  case 
he  be  reminded  that  I  reasoned  earnestly  with  him  last  summer  at  the  night  council 
on  the  Oraibi  plaza,  and  tried  in  a  friendly  way  to  show  him  the  folly  of  nis  course, 
and  that  his  only  response  was  an  insolent  defiance;  and  that,  in  now  turning  for 
help  to  the  same  Government  which  he  has  always  scoffed  at,  derided,  and  urged  his 
people  to  resist,  he  is  playing  the  part  of  a  coward  instead  of  a  manly  foe; 

**(6)  That  any  other  persons  besides  the  two  hostile  chief  agitators  already  men- 
tioned bv  name,  and  the  ringleaders  in  the  Shimopovi  riots,  who  may,  on  later  inves- 
tigation by  the  Indian  Office,  be  convicted  of  habitual  trouble  making,  be  imprisoned 
or  banished; 

"  (7)  That  Ta  wa  quap  te  wa,  the  chief  of  the  friendly  faction,  be  allowed  to  retain 
his  priestly  orders,  but  be  deposed  from  his  political  chiefship  until  he  has  fitted  him- 
self by  acquiring  enough  knowledge  of  Englisn  to  be  able  to  speak  and  understand  fairly 
the  language  of  the  Government  of  our  country  and  the  laws  for  the  instruction  and 
guidance  of  the  people  he  aspires  to  rule,  and  that  for  this  purpose  he  be  given  his 
choice  between  a  local  school  and  a  nonreservation  school; 

**(8)  That  the  whole  Oraibi  populace  be  notified  that  the  Government  intends 
to  have  their  children  sent  to  school  somewhere,  iust  as  all  white  communities  are  re- 
quired by  their  governments  to  send  their  children  to  school  somewhere,  till  they 
have  learned  enough  to  take  care  of  themselves  properly  and  to  start  them  on  the  road 
to  citizenship;  that  they  be  given  a  free  choice  Tbetween  sending  their  children  to  the 
day  school  or  sending  them  to  Keams  Canyon,  and  that  when  they  have  decided  this 
pomt,  their  decision  be  duly  attested  and  themselves  compelled  to  hold  to  it  in  good 
faith,  so  that  the  children  snail  not  be  continually  shifting  about; 

"(9)  That  like  notice  be  given  and  the  same  option  extended  at  Shimopovi; 

"(10)  That  at  both  villages  the  parents  who  refuse  to  send  their  children  to  the 
day  school  be  considered  to  nave  elected  in  favor  of  Keams  Canyon,  but  that  the  officer 
to  whom  is  assigned  the  task  of  obtaining  their  decisions  be  not  anyone  connected  regu- 
larly with  Keams  Canyon  School,  as  this  whole  business  must  be  kept  free  from  even 
the  suspicion  of  unfairness  or  needless  duress,  the  only  compulsory  feature  of  it  any- 
where being  the  demand  that  every  child  shall  be  given  some  schooling  one  place  or 
another; 

"(11)  That  especial  pains  be  taken  to  make  all  the  Indians  understand  that  the 
Government  hius  reached  the  limit  of  its  patience  with  the  old  way  of  handling  such 
matters,  and  that  hereafter  the  Indians  must  conduct  themselves  reasonably  like 
white  people,  or  be  treated  as  white  people  are  treated  who  are  forever  quarreling 
and  figiiting  ainon^  tlieinselves; 

"(12)  Tliat  until  normal  conditions  are  restored  and  in  the  opinion  of  the  Govern- 
ment it  will  be  safe  to  lot  the  Indians  control  once  more  their  own  domestic  affairs, 
the  pueblo  of  Oraibi  l)e  governed  by  a  commission  consist inpf  of  the  teacher  in  charjre 
of  tlio  day  school,  who  shall  preside,  the  old  judge  wlio  represents  the  friendly  faction 
in  the  local  In<lian  court,  and  a  judge  chosen  from  the  hostile  faction  by  the  superin- 
tendent or  inspecting  olficer  who  may  be  in  charge  of  the  reservation  at  the  time  this 
programme  goes  into  operatiim; 

"(13)  That  regular  troops  be  sent  to  Oraibi  to  preserve  order  while  the  foregoing 
arrangements  are  in  progress,  and  to  make  arrests  as  indicated  here  or  as  directed 
by  the  superintendent  or  inspecting  officer  in  charge: 

"(14)  That  immediate  steps  be  taken,  by  administrative  measures  under  existing 
laws  or  by  procuring  new  lec^islation  if  that  be  necessary,  looking  toward  the  early 
allotment  of  land  in  severalty  to  the  Hopis." 

At  the  time  of  the  troubles  all  our  inspecting  officers  were  engaged  in  other  impor- 
tant work  from  which  they  could  not  be  withcfrawn  without  serious  prejudice  to  the 
intep'sts  involved;  but  the  services  of  Supers' isor  Reuben  Perry  became  free  about 
the  middle  of  Octo])or,  and  ho  was  detailed  to  execute  the  policy  outlined  alx)ve. 
In  the  meantime,  the  teachers,  field  matron,  and  other  employees  in  the  Oraibi  dis- 
trict had  sought  by  argument  and  kindly  persuasion  to  bring  the  hostiles  to  an  appre- 
ciation of  their  situation  and  tlie  injury  they  were  doing  themselves  by  holding  out 
against  the  Government.  These  (*t'iorrs  availed  nothing,  for  when  the  Buper^'i5or 
arrived  he  found  the  Indians  in  the  same  unyielding  attitude.  By  orders  from  the 
War  Department,  Troops  H  and  K  of  the  Fifth  Cavalry,  under  command  of  Capt. 
Lucius  R.  Ilolbrook  and  Lieutenant  Lewis,  were  placed  at  the  service  of  the  Office 
and  reached  the  village  on  October  27.    The  next  morning  all  the  male  Indiana 
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were  assembled  at  the  schoolhouse  to  hear  what  Washington  had  to  say  and  to  accept 
or  reject  the  proposals  offered.  As  far  as  the  hostiles.were  concerned,  the  resmt 
confirmed  the  wisdom  of  having  troops  at  hand.  Although  Mr.  Perry  patiently  and 
laboriously  set  before  them  the  benevolent  purposes  of  the  Government  and  tJie 
absence  of  any  intention  on  its  part  to  interfere  with  the  religion  of  the  Indians  of 
their  customs  except  where  these  came  into  collision  with  the  law  of  the  land,  they 
remained,  to  a  man,  stubbornly  resistant. 

Yu  ke  o  ma  and  Ta  wa  hong  ni  wa,  indeed,  renewed  and  persisted  in  a  demand, 
which  they  had  made  from  the  beginning  of  the  troubles,  that  the  friendly  chief  shoula 
be  beheaded  and  they  and  their  followers  returned  by  force  to  Oraibi.  It  was  obvious, 
as  I  had  foreseen  in  making  up  my  programme,  that  no  impression  could  be  made  upon 
the  great  mass  of  their  followers  as  long  as  they  remained  where  their  advice  coula  be 
heard  and  heeded .  They  were  therefore  publicly  deposed  from  their  usurped  authority 
and  at  once  arrested,  together  with  27  of  the  most  conspicuous  mischief-makers — 
including  12  Shimopovis — ^placed  under  guard,  and  taken  to  Keams  Canon.  There 
their  cases  were  individually  considered,  and.  according  to  the  flagrancy  of  their 
respective  misconduct,  they  received,  with  twelve  exceptions,  sentences  to  confine- 
ment at  hard  labor  for  terms  ranging  from  one  to  three  years.  The  exceptions  were  one 
aged  man,  who  was  regarded  as  too  infirm  for  such  punishment,  ana  eleven  at  the 
other  extreme  of  life  who  were,  on  account  of  their  youth  and  apparently  to  their  own 
great  relief,  ordered  to  go  to  school  instead  of  to  prison.  They  expressed  a  preference 
for  Carlisle,  and  were  accordingly  sent  there,  in  care  of  Lieutenant  Lewis,  as  soon  as 
the  necessary  arrangements  coiud  be  made.  After  Yu  ke  o  ma  and  Ta  wa  hong  ni  wa 
had  had  a  brief  taste  of  the  punishment  decreed  for  their  colleagues,  they  were  set  free 
with  a  warning  not  to  return  to  their  old  haunts.  I  am  in  hope  that  before  the  others — 
who  have  since  been  transferred  to  Fort  Huachuca — are  released  and  retium,  the  tribe 
as  a  whole  will  have  so  far  advanced  in  appreciation  of  the  authority  of  the  Govern- 
ment, if  not  of  its  good  purposes  toward  them,  that  ignorant  agitation  and  blind  sub- 
servience to  senseless  leadership  will  have  become  less  the  settled  rule  among  them. 

Indeed,  it  was  plain,  from  the  hour  of  the  removal  of  the  ringleaders  in  disturbance, 
that  a  part  of  the  spell  they  had  exercised  over  tlie  rest  had  been  broken;  for  at  a  later 
meeting,  under  encouragement  of  the  supervisor  to  be  more  like  men  and  think  and 
act  for  themselves,  25  hostiles  forsook  the  recalcitrant  band  and  si^ed  an  agreement 
to  obey  the  law  of  the  land,  let  their  children  go  to  school,  and  live  m  peace  with  their 
neighbors.  Thereupon  they  were  sent  back  to  Oraibi  under  a  guaranty  of  right  treat- 
ment by  the  friendhes  in  occupation  there.  Of  the  rest,  53  renewed  their  declaration 
of  hostility  to  the  Government  and  were  placed  under  arrest;  and  upon  these,  and  20 
more  who  were  arrested  the  next  day,  a  sentence  of  ninety  days  at  hard  labor  on  the 
roads  of  the  reservation  was  imposed. 

Immediately  after  tlie  arrests  the  children  were  gathered  in,  those  whose  parents 
consented  being  placed  in  a  local  day  school,  and  117  others  sent  to  Keams  Canyon. 
They  not  only  did  not  shed  any  tears,  but  seemed  much  pleased  to  ^o.  This  was  most 
gratifying;  since,  but  for  the  sake  of  these  little  ones  and  the  responsibility,  both  moral 
and  legal,  resting  upon  me  to  see  that  they  should  have  their  chance  in  life  as  our  own 
children  have  theirs,  I  should  not  have  deemed  it  worth  while  to  attempt  anything 
more  at  this  time  than  to  put  a  quietus  upon  the  quarrel  between  their  eiders.  The 
simplest  humanity,  however,  demanded  such  intervention  as  I  made  in  the  children's 
behalf,  where  their  parents  were  so  utterly  devoid  of  foresight  or  reason  with  regard  to 
tiieir  fundamental  interests. 

With  the  removal  of  the  long-sentence  prisoners  from  Keams  Canyon  to  Fort  Wingate, 
we  were  able  to  dispense  with  the  services  of  the  troops  on  the  reservation.  And  I  wish, 
before  closing  this  chapter  of  a  unique  story,  to  record  thus  publicly,  as  I  have  already 
in  my  formal  ofiicial  correspondence,  my  appreciation  of  the  fine  handling  of  their  work 
by  the  military  contingent.  The  sympathetic  yet  discreet  counsels  of  the  commanding 
officer.  Captain  Holbrook,  and  the  admirable  discipline  of  the  men,  contributed  in  the 
largest  measure  to  the  successful  issue  of  a  very  delicate  and  diflicult  undertaking. 

At  the  outset  of  this  whole  complicated  business  it  was  assumed  that  the  hostiles 
evicted  from  Oraibi  would  build  another  village  somewhere;  and  my  purpose  was  not 
only  to  let  them  choose  its  site  for  themselves  but  to  lend  them  such  encouragement 
and  aid  as  I  could  consistently  with  the  other  plans  in  hand.  In  addition,  I  was  going 
to  give  the  new  village  a  day  school  of  its  own,  if  the  Indians  would  make  use  of  it  in 
go^  faith,  either  under  compulsion  or  otherwise.  Or,  in  case  later  the  two  factions 
could  be  brought  to  tolerate  each  other  as  neighbors  and  settle  down  in  peace  together 
in  the  old  pueblo,  it  was  my  wish  to  help  them  improve  the  place,  and  I  should  have 
increased  tne  capacity  of  the  present  day  school  to  the  point  of  accommodating  all  tlo 
children.  Other  projects  for  their  welfare  are  under  consideration,  one  of  them  being 
a  hospital  to  be  erected  by  private  munificence  and  run  on  a  cooperative  plan. 
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But  all  theee  matters  had  to  be  pushed  aside  to  make  way  for  the  immediate  Deeds 
of  the  hour  and  the  still  difficult  difiposition  of  the  Indians.  The  women  and  children 
were  provided  with  temporary  but  comfortable  Quarters  for  the  winter  at  their  camp 
at  Hotevilla.  The  25  men  who  had  renounced  tneir  active  hostility  were  kept  busy 
during  the  ^1  with  their  crops;  and  the  group  who  were  working  out  their  ninety 
days*  sentence  on  the  roads  could  not,  for  obvious  reasons,  have  Uieir  occupation 
changed  to  village  building  among  their  relatives  and  friends.  By  the  ezpuation 
of  their  term  it  was  time  to  fall  to  upon  the  preparation  of  the  new  season's  crops. 
Just  before  their  release  6  of  their  number  agreed  to  the  Grovemment's  terms  and  were 
permitted  to  take  their  children  with  them  and  go  back  to  Oraibi,  where  the  Uttle 
ones  could  attend  the  day  school.  The  children  of  the  others  were  not  allowed  to 
^  home  for  vacation,  as  it  would  have  been  practically  impossible  to  recover  them 
if  they  had  once  been  out  of  the  Government  %  custody  while  the  parents  continued 
actively  hostile.  I  may  add  that  during  their  period  of  enforced  labor  the  prisoners, 
among  other  things,  built  15  miles  of  new  road  out  of  Reams  canyon  in  the  direction 
of  Holbrook,  which  shortened  the  distance  to  the  agency  several  mile^  and  added 
greatly  to  the  safety  of  travel.  I  went  over  it  myself  last  summer  and  was  greatly 
mipressed  by  its  workmanlike  appearance.  While  they  were  still  thus  employed 
I  submitted  to  them  a  propoj^ition  which  had  been  laid  before  me  for  their  further 
employment  in  the  beet  fields  at  Rocky  Ford,  Colo.,  but  they  refused  to  consider  it, 
notwithstanding  the  pecuniary  profit  which  such  a  contract  would  have  brought 
them.  Acceptance,  of  course,  would  have  meant  an  absence  of  some  months,  a 
dreaded  association  with  new  and  strange  people,  their  adoption  to  some  extent  ol 
the  white  man's  habits  and  their  subjection  to  his  laws. 

With  the  release  of  the  prisoners,  the  superintendent  recommended  that  some  one 
representing  the  Government  be  stationed  at  Hotevilla.  He  was  therefore  author- 
ized  to  employ  a  policeman,  and  one  of  the  now  loyal  host  lies  was  appointed  to  the 
position  and  appears  to  be  doin^  his  duty  creditably.  I  went  to  the  "hostile"  camp, 
so  called,  while  I  was  at  Oraibi  in  May  last,  and  was  pleased  with  what  I  saw.  It 
deserves  its  designation  as  a  camp,  as  distinguished  from  a  new  pueblo,  only  because 
the  houses  are  separate  and  more  or  less  scattered,  instead  of  being  built  agajnst  or  on 
top  of  each  other  like  the  cumulative  chambers  of  a  wasp's  nest.  It  is  a  more  whole- 
some and  generally  better  arrangement,  and  I  entertain  some  hope  that  this  style  erf 
building  will  presently  supplant  the  old  style  in  the  preference  of  the  people.  Al- 
though rather  more  roughly  put  together  than  the  pueblo  houses,  the  new  awellings 
appear  pretty  comfortable,  and  theu-  inhabitants  as  contented  as  could  reasonably  l^ 
expected  under  existing  conditions. 

I  have  devoted  so  much  space  to  the  conduct  and  fate  of  the  hostiles  that  I  seem 
almost  in  dan<:er  of  overWking  what  has  occurred  in  the  friendly  faction.  While 
Yu-ke-o-raa  was  spitting  defiance  at  the  Govenunent  and  calling  for  the  head  of  his 
victorious  foeman,  the  latter  was  proving  his  greater  intelligence  and  worldly  wis«lom 
bv  accepting  the  inevitable  with  as  good  grace  as  the  rather  tr>'ing  impc^sition  upon 
himself  would  permit.  The  idea  of  going  to  school  at  the  age  of  thirtv-odd  vears  was 
not  attractive,  naturally,  to  Ta-wa-<iuap-te-wa;  but  he  promptly  set  his  followers  an 
example  of  confidence  in  the  Government,  merelv  asking  the  privilege  of  t;\king  his 
wife  and  family  with  him  and  retaining  his  Indian  costume  and  long  hair.  This 
request  I  granted  the  instant  it  was  submitted  to  me,  although,  as  far  as  I  am  aware, 
the  concession  was  unifiue  in  the  annals  of  our  school  serv  ice.  Frank  Se-wen-imp- 
te-wa.  thf  prospective  governor  of  the  Moencopi  Hopis,  who  had  gr.t  liim.^ilf  involved 
in  the  tunnoil  at  Oraibi.  although  it  was  none  of  his  business,  was  ejanted  a  similar 
privilege,  and  lx)th  men  chose  the  training  school  at  Riverside,  Cab,  for  their  alma 
mater.  It  required  some  overhauling  of  the  local  arrangements  and  s<»me  revision  of 
the  rub^s  to  accommodate  this  oddly  assorted  party:  but  Superintendent  Hall  showed 
no  symptoms  of  panic  at  the  prospect  of  the  innovation,  and,  as  usual,  proved  himst-lf 
equal  to  the  emerg.ncy.  Quarters  were  prepared,  and  in  a  little  while  the  visiting 
public  were  trtai«d  to  the  unusual  spectaele  of  two  Indian  chiefs  and  their  entire 
families  eathi  red  in  an  institution  of  learning  to  prepare  them  for  treading  together 
the  road  to  civilization. 

The  wis<lom  of  sendins?  these  families  to  school  was  confirmed  at  once.  Within  a 
few  daj-s  after  his  arrival  at  Riverside.  Ta-wa-qua{>te-wa  voluntarily  presented  him- 
self to  be  shorn  of  his  braids,  and  asked  for  a  hat  and  a  unifona  like  those  which 
the  other  pupils  wore.  About  twenty  of  the  friendly  children  had  been  sent  by 
their  parents  to  Riverside  with  the  chief;  and  a  few  weeks  ago  I  gave  the  superin- 
tendent authority  to  let  him  return  to  Oraibi  as  a  recruiting  agent  for  the  school. 
How  well  he  id  getting  on  with  his  studies  is  evidenced  by  the  fact  that  he  can  write 
letters  home;  and  when  I  was  at  the  school  in  June  he  soueht  me  out  and  exchanged 
A  few  sentences  of  conversation  with  me  in  very  intelligible  English.    During  the 
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summer  vacation  he  has  found  employment  on  one  of  the  fruit  farms  near  Riverside 
at  first-class  wages;  and  the  last  I  heard  of  him  he  was  inquiring  the  price  of  a  second- 
hand bicycle,  having  in  mind  the  saving  of  time  he  could  accomplish  bjr  riding  to 
and  from  his  work  every  day.  And  this  is  the  Indian  whom  I  described  in  my  last 
vear's  report  as  shadowing  me  down  the  mesa  trail  after  my  starlight  council  with  the 
hostiles  of  the  pueblo,  and  holding  a  midnight  conference  with  me  at  my  quarters, 
with  the  necessary  aid  of  an  interpreter. 

Yet  Ta-wa-quap-te  wa's  path  haa  not  been  wholly  thomless,  even  since  he  adopted 
the  new  order  so  completely.  After  reaching  Riverside  he  of  course  continued  to 
feel  an  interest  in  home  affairs;  it  presently  came  to  light  that  he  had  delegated  his 
brother  to  act  as  chief  during  his  absence,  and,  probably  because  of  appeals  from  his 
representative  had  sought  to  direct  matters  in  tne  village  by  correspondence.  Now 
this  was  not  according  to  my  prog;ramme.  The  government  of  Oraibi  I  had  placed  in 
the  hands  of  a  commission,  and  it  seems  that  the  actions  of  the  friendly  judge  who 
wajs  serving  on  this  commission  did  not  always  please  some  of  the  friendly  faction. 
Investigation  proved,  however,  that  the  very  reasons  they  assigned  for  urging  his 
removal  were  the  best  ones  in  the  world  for  keeping  him  m  office.  It  was  thought 
wise,  therefore,  for  the  supervisor  to  take  a  representative  from  Oraibi  to  Riverside 
to  talk  things  over  with  Tarwa-quap-te-wa.  This  stroke  of  diplomacy  did  the  business. 
The  conference  soon  reached  an  understanding  as  to  the  status  of  the  governing  body, 
and  the  interference  of  the  school-going  chief  came  to  an  end. 

In  concluding  this  bit  of  history  I  would  say  that  Supervisor  Perry,  who  dealt  with 
the  trying  crisis  at  Oraibi  as  my  representative  and  straightened  out  the  tangles  on  the 
civil  side  of  it,  was  in  constant  ancf  close  communication  with  me  all  the  time  by  wire. 
He  was  cautioned  throughout  against  any  measures  which  would  bring  unnecessary 
hardship  upon  the  poor,  benighted  creatures  with  whom  we  had  to  deal;  to  keep  the 
situation  always  firmly  in  hand,  but  never  to  force  it;  to  induce  submission  rather  than 
reduce  the  Indians  to  it;  to  repeat  to  the  hostiles,  whenever  occasion  offered,  my  mes- 
sage that  the  Government  was  their  best  friend,  was  trying  to  help  and  not  to  hurt  them, 
and  had  no  vengeful  feeling  for  anything  that  was  past,  but  would  welcome  them  as 
cordially  as  the  friendlies  to  its  care  when  they  got  ready  to  come;  to  exact  from  the 
friendlies  just  and  fair  treatment  of  the  hostiles,  and  to  make  everyone  understand  that 
the  Government  took  no  sides  in  the  local  quarrels  over  religious  matters,  but  that 
Washi neon's  platform  was  simply  peace,  education,  and  conformity  to  law.  These 
instructions  Mr.  Perry  appears  to  have  carried  out  in  both  letter  and  spirit. 

NAVAJO  PRISONERS. 

In  my  last  report  I  gave  an  account  of  the  suppression  of  a  disturbance  among  the 
Navajo  Indians  Dy  the  arrest  of  seven  men  involved  in  an  insurrectionary  attempt,  and 
their  imprisonment  at  hard  labor  on  Alcatraz  Island,  in  San  Francisco  Harbor.  After  a 
few  months'  confinement  there  I  felt  some  fear  that  the  dampness  of  the  climate,  to 
which  they  were  wholly  unaccustomed,  might  affect  their  health,  and  had  them  trans- 
ferred to  Fort  Huachucna,  in  Arizona. 

On  October  12,  1906,  the  one-year  sentences  of  Winslow,  Tsosa  Begay,  and  Ush 
Tilly,  with  commutation  for  good  behavior,  expired  and  they  were  returned  to  the 
Navajo  Reservation.  In  June,  1907,  the  two-year  terms  of  the  other  four  (Do- yal-ke 
should  have  been  included) — DenetLakai,  Cladhy,  and  Tolghin — allowing  for  com- 
mutation, expired,  and  they  were  accordingly  delivered  at  the  agency  by  the  War 
Department. 

For  the  care  and  transportation  of  these  prisoners  the  War  Department  has  submitted 
vouchers  in  the  sum  of  $2,375.12,  and  the  claims  have  been  forwarded  to  the  Auditor 
for  payment. 


60th  Congress,  \  SENATE.  I  Document 

lat  Session,      f  (    No. 


TRUSTEES  OF  METHODIST  EPISCOPAL  CHURCH  SOUTH, 
PERRYVILLE,  KY, 


LETTER  FROM  THE  ASSISTANT  CLEBX  OF  THE  00X7BT  OF  CLAIMS 
TRANSMITTING  A  COPY  OF  THE  FINDINGS  OF  THE  COURT  IN 
THE  CASE  OF  TRUSTEES  OF  THE  METHODIST  EPISCOPAL 
CHURCH  SOUTH,  OF  PERRYVILLE,  KY.,  AGAINST  THE  UNITED 
STATES. 


May  26, 1908. — ^Referred    o  the  Committee  on  Claims  and  ordered  to  be  printed. 


Court  of  Claims,  Clerk's  Office, 

Washington^  May  ^5,  1908. 
Sir:  Pursuant  to  the  order  of  the  court,  I  transmit  herewith  a  certi- 
fied copy  of  the  findings  of  fact  filed  by  the  court  in  the  aforesaid 
cause,  which  case  was  referred  to  this  court  by  resolution  of  the 
United  States  Senate  under  the  act  of  March  8,'  1887,  known  as  the 
Tucker  Act. 

I  am,  very  respectfully,  yours, 

John  Randolph, 
Assistant  Clerk  Court  of  Claims. 
Hon.  Charles  W.  Fairbanks, 

President  of  the  Senate. 


[Ooart  of  Claims.    Congressional.  No.  13012.    Trostees  of  the  Methodist  Episcopal  Church  South,  of 
Perryville,  Ky.,  v.  The  United  States.] 

STATEMENT  OP  CASE. 

This  is  a  claim  for  use  and  occupation  alleged  to  have  been  furnished  to  the  military 
forces  of  the  United  States  during  the  civil  war.  On  the  2d  day  of  March,  1907,  the 
United  States  Senate  referred  to  the  court  a  bill  in  the  following  words: 

"  [9.  7120,  Fifty-ninth  Congress,  second  session.] 
"  For  the  relief  of  the  Methodist  Episcopal  Church  South,  of  Perryville,  Kentucky. 

**BeU  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  the  Secretary  of  tne  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, to  the  trustees  of  the  Methodist  Epi8('opalChu»*ch  South,  of  Perryville,  KentucKy, 
the  sum  of  one  thousand  two  hundred  dollars,  in  full  compent^ation  for  the  occupa- 
tion, use,  and  incidental  injury  to  said  church  by  United  States  military  forces  during 
the  civil  war." 

The  said  trusteas  of  said  church  appeared  in  this  court  March  22,  1907,  and  filed 
their  petition,  in  which  it  is  substantially  averred  that: 

During  the  late  civil  war  the  military  authorities  of  the  United  States  took  posses- 
sion of  the  property  of  the  Methodist  Episcopal  Church  South,  of  Perryville,  Ky., 
consisting  of  a  large,  well-constructed  brick  church  building,  about  60  feet  by  40  feet 


